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Re:  Citigroup Inc.
Incoming letter dated December 19, 2008

Dear Ms. Dropkin:

This is in response to your letter dated December 19, 2008 concerning the
shareholder proposal submitted to Citi by Kenneth Steiner. We also have received letters
on the proponent’s behalf dated January 7, 2009 and January 13, 2009. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of

" the correspondence also will be provided to the proponent. -

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
: ' Sincerely,
PROCESSED ’
MAR 2 2009 Heathor L l
| THOMSONREUTERS  Scior Spuial Conse
" Enclosures |

cc: . John Chevedden

**FISMA & OMB Memarandum M-07-16"*




February 2, 2009

Reésponse of the Office of Chief Counsel
Division of Corporation Finance
Re: Citigroup Inc.

Incoming letter dated December 19, 2008

_ The proposal recommends that the board take the steps necessary to adopt
cumulative voting. :

We are unsable to concur in your view that Citi may exclude the proposal under
rule 14a-8(i)(3). Accordingly, we do not believe that Citi may omit the proposal from its
proxy materials in reliance on rule 14a-8(i)(3).

Sincerely,

Jay Knight
Attorney-Adviser




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respeetto
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

_Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be'construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure. '

It is important to note that the staff’s and Commission’s no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
" proposal. Only a court such as a U.S. District Court can decide whether a company is o‘ohgaied
- to include shareholder proposals in its proxy materials: Accondingly a discretionary

determination not to recornmend or take Commission enforcement action, does not preclude a
. proponent, or any shareholder of a company, from pursuirig any rights he or she may have against -
~ the company in court, should the management omit the proposal from the company S proxy
material. :




JOHN CHEVEDDEN
**FISMA & OMB Memorandum M-07-16"" *+FISMA & OMB Memarandum M-07-16*

January 13, 2009

Office of Chief Counsel

Division of Corporation Finance |

Securities and Exchange Commission
. 100 F Street, NE o

Washington, DC 20549

# 2 Citigroup Inc. (C)
Rule 14a-8 Proposal by Kenneth Steiner
Cumnulative Voting

Ladies and Gentlemen:

This responds additionally to the company December 19, 2008 no action request regardmg this
rule 14a-8 cumulsative voting proposal by Kenneth Stemer

lheatmhedpreeedemﬁ'omtheﬁrstweekaanuaryZOWappeaxmhaveatleast some
application to this no action request:

Bank of America Corporation (January 6, 2008)

Motorola, Inc. (January 7, 2008)

" For these reasons and the earlier submitted reasons it is requested that the staff find that this
resolution cannot be omitted from the company proxy. It is also respectfully requested that the

shareholder have the last opportunity to submit material in support of including this proposal —
since the company had the first opportunity.

Sincerely, -
// éohn Chevedden B
ce:
Kenneth Steiner
Shelley Dropkin <dropkins@citigroup.com>
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January 6, 2009

Response of the Office of Chief Counsel
Divjsion of Corporation Finance

Re:  Bank of America Corporation
Incoming letter dated November 26, 2008

The proposal recommends that the board take steps necessary to adopt cumulative
voting. .

- We are unable to concur in your view that Bank of America may exciude the
proposal under rule 142-8(i)(2). Accordingly, we do not believe that Bank of America -

may omit the proposal from its proxy materials in reliance on rule 14a-8()}(2).

We are unable to éancminyourviewthatBank of America may exclude the

_ proposal under rule 14a-8(i)(6). - Accordingly, we do not believe that Bank of America

may omit the proposal from its proxy materials in reliance on rule 14a-8(3)(6).

Sipcerely,

“ulie F. Bell
Attomey-Adviser 1




January 7, 2009

Respouse of the Office of Chief Cnunsel
Division of Corporation Finance

Ré:  Motorola, Inc. :
Incoming letter dated December 1, 2008

'I‘heproposalrecommendsthattheboardtakethestepsnecessaryto adopt
cumulative voting.

We are unable to concur in your view that Motorola may exclude the proposal
. under rule 14a-8(i)(3). Accordingly, we do not believe that Motorola may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(3).

Sincerely,

“Jay Knight -~
Attomey-Adviser




JOHN CHEVEDDEN

*"FISMA & OMB Memarandum M-07-16"* : FISMA & OMB Memorandum RM.07-16-2

January 7, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 1 Citigroup Inc. (C) : '
Rule 142-8 Proposal by Kenneth Steiner
Cumulative Voting

Ladies and Gentlemen:

This responds to the company December 19, 2008 no action request regarding this rule 14a-8
proposal with the following resolved statement (emphasis added):

Cumulative Voting .

_ RESOLVED Cumulat:ve Voting. Shareholders recommend that our Board take steps
necessary to adopt cumulative voting. Cumalative voting means that each shareholder
may cast as many votes as equal to number of shares held, multiplied by the number of
directors to be elected. A shareholder may cast all such cumulated votes for a single
candidate or split votes between multiple candidates. Under cumulative voting
shareholders can withhold votes from certain poor-performing nomiinees in order to cast
multiple votes for others.

Statement of Kenneth Steiner
Cumulative voting won 54%-support at Aetna and greater than Sf%suppo:t at
. Alaska Air in 2005 and 2008. It also received greater than 53%-support at General
Motors (Glm in 2008 and 2008.

The above supportmg statement from this proposal:
Cumula:uvevotmgwon54%-supportatAemaandgreatertban5l%-supportatAlaskaA1rm

2005 and 2008. It also received greater than 53%-support at General Motors (GM) in 2006 and

2008”

illustrates the strong support for cumnulative voting in 2008 at Alaska Air (>51%) and Generl

Motors (>53%) and both companies had majority voting for directors. Plus both General Motors

and Alaska Air are incorporated in Delaware.

Shareholders who voted more than 51% in favor of cumulative voting knew that Delaware
oorpomuonAlaskaAuhadmajontyvoungbmausethlsmwasmthemanagemem opposition
statement {emphasis added):

Moreover, in March 2006, the Board adoptad a majority voting policy under which
director nominees must receive a majority of the votes cast in uncontested elections. In
any non-contested election of directors, any director nominee who receives a greater




number of votes “withheld” from his or her election than votes “for” such election shall
immediately tender his or her resignation. The Board is then required to act on the
recommendation of the Governance and Nominating Committee on whather to accept
or reject the resignation, or whether other action should be taken. The Board believes
that the Company’s majority voting standard gives stockholders a meamngfui say in the
election of directors, making cumulative voting unnecessary.

- Shareholders who voted more than 53% in favor of cumulative voting knew that Delaware

wmomuonGeneralMomrshadma;ontywungbecausethlstenwasmibemmgmnem
opposition statement (emphasis added):

GM'’s Board of Directors belleves that cumulative vating would be !nconststent
with its recent adoption of majority voting for directors and would not promote
better performance by directors. In 2006, GM's Board amended the Corporation’s
Bylaws to adopt majority voting in the election of directors. GM’s Bytaws provide that, in

~ order to be elected in any uncontested election, nominees for election as directors of

the Corporation must receive a majority of the votes cast' by the holders of shares
present in person of represented by proxy at the meeting and entitled to vote on the
election of directors. As described elsewhere in this proxy statement, in contested
elections directors will be elected by the vate of a plurality of the shares present in
person or by proxy at the meeting and entitled to vote on the election of directors. When
cumulative voting is combined with a majority voting standard, difficult technical and

-legal issues can arise. One risk created by combining cumulative voting with majority -

voting is that in an uncontested election where a minority of stockholders desire to
express their discontent, a smail group of stockholders could thwart the will of the
majority by cumulating their votes to force the rejection of one or more nominees
supported by a majority of the stockholders.

Both the above 2008 proposals receiving strong support did not have text addressing the
blending of cumulative voting with majority voting.

The company December 15, 2008 letter failed to produce one precedent where a camulative
vohngproposalmsmludedbasedonammﬂa:(’)ﬁ)argument. If the company is asking for an
unprecedented exclusion the company should acknowledge this and produce a higher standard
for purported support. The company fails to support its argument by claiming that Delaware
companies must chose between cumulative voting and a maqonty voting standard for election of
directors.

'I'hecompanyargumthatshmholderswhogavegreaterthanSO%suppoﬁbcumulahvevoﬂng
at Delawere companies should be simply be ignored and henceforth be prevented from voting on

- this topic without precedent. Thecompanydo&notaddressthemmhaofDelawareeompmnes

that currently have cumulative voting and majority voting.

The company did not cite one example of Institutional Shareholder Services or RiskMetrics
recommendmg that shareholders reject camulative voting proposals due t0.a eompanys
provision for majority voting.

mewemwmhhreqtmedthatmesmﬁﬁndmmisresohﬁmcmotbeomimd&omthe
company proxy. It is also respectfully requested that the shareholder have the last opportunity to



submit material in support of including this proposal —since the company had the first
oppornmlty. C

Sincerely,

%/ohn Chevedden

cC; .
Kemneth Steiner

Shelley Dropkin <dmpkms@ciugr0up.oom>




Shelley J. Dropkin Citigroup Inc. T 2127937396
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December 19, 2008

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

‘Washington, DC 20549

Re: Stockholder Proposal to Citigroup Inc. of Mr. Kenneth Steiner
Dear Sir or Madam:

Pursuant to Rule 14a-8(j) of the rules and regulations promulgated under the
Securities Exchange Act of 1934, as amended (the “Act™), enclosed herewith for filing are copies
of the stockholder proposal and supporting statement (together, the “Proposal”) submitted by Mr.
Kenneth Steiner (the “Proponent™) for inclusion in the proxy statement and form of proxy
(together, the “2009 Proxy Materials™) to be furnished to stockholders by Citigroup Inc. (the
“Company”) in connection with its annual meeting of stockholders to be held on or about' April
21,2009. The Proponent’s address, as stated in the Proposal, is  ~Fism & OMB Memorendum M-a7-16~

~FiSMA 8 OMB Memorsndum 0716 The Proponent has requested to the Company that all future

communications be directed to Mr. John Clievedden. Mr. Chevedden’s telephone number and e-
mail address, as stated in the Proponent’s request, arc FisMA&oMs Memorendum Mor-16~and
“FISMA & OMB Memorandum Ma7-16 , respectively. Enclosed with, this letter is a copy of the Company’s
‘October 27, 2008 letter to the Proponent regarding the procedural requirements of Rule 14a-8
and the response from the Proponent’s broker on October.30, 2008.

Also enclosed for filing is 2 copy of 4 statement of explanation outlining the
reasons the Company believes that it may exclude the Proposal from. its 2009 Proxy Materials
pursuant to Rule 14a-8(i)}(3) under the Act because the Proposal is inherently vague and
misleading and thus contrary to Rule 14a-9 under the Act. Rule: 14a-8(i}(3) provides that a
proposal may be excluded if the proposal “is contrary to any of the Commission’s proxy rules,
in¢luding Rule 14a-9, which prohibits matérially false or misleading statements in proxy
soliciting materials.”



By copy of this letter and the enclosed material, the Company is notifying the
Proponent and Mr. Chevedden of its intention to exclude the Proposal from its 2009 Proxy
Materials. The Company currently plans to file its definitive 2009 Proxy Materials with the:
Securities and Exchange Commission (the “Commission”) on or about March 13, 2009,

The Company respectfully requests that the staff of the Division 6f Corporation
Finance of the Commission confirm that it will not recommend any enforcement action to the.
Commission if the Company excludes the Proposal from, its 2009 Proxy Materials.

Kindly acknowledge receipt of this letter and the enclosed material by return
email. If you have any comments or questions concerning this matter, please contact me at (212)
793-7396. '

p
General Counsel, Corporate Governan




STATEMENT OF INTENT TO EXCLUDE STOCKHOLDER PROPOSAL

Citigroup Inc., a Delaware corporation (the “Company™), intends to exclude the
stockholder proposal and. supporting statement (together the “Proposal,” a copy of which; along
with a cover letter to the Proposal, are annexed hereto as Exhibit A) submittéd by Mr. Kenneth
Steiner (the “Proponent”) for inclusion in its proxy statement and form of proxy (together, the
%2009 Proxy Materials™) to be distributed to stockholders in connection with the Annual Meeting
of Stockholders to be held on or about April 21, 2009.

The Proposal recommends that the board of directors of the Company (the
“Board™) “take steps necessary to adopt curnulative voting.” The Company believes that it may
exclude the Proposal from the 2009 Proxy Materials pursuant to Rule 14a-8(i)(3) of the rules and
regulations promulgated under the Securities Exchange Act of 1934, as amended (the “Act”).
Rule 14a-8(i)(3) provides that a proposal may be excluded if the proposal “is contrary to any of
the Commission’s proxy rules, including Rule 14a-9; which prohibits materially false or
‘misleading statementsin proxy soliciting materials.”

L THE PROPOSAL MAY BE EXCLUDED BECAUSE THE PROPOSAL 1S
INHERENTLY VAGUE OR INDEFINITE AND MISLEADING AND THUS
CONTRARY TO RULE 14a-9 UNDER THE ACT.

Rule 14a-8(i)(3) permits a company to exclude a stockholder proposal “f the
proposal or 'supporting statement is contrary to any of the Commission’s proxy rules, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials.” Specifically, Rule 14a-9 under the Act provides that

No solicitation subject to this regulation shall be made by means of
any proxy statement, form of proxy, notice of meeting; ot other
communication, written or oral, containing any statement which, at
the time and.in the light of the circumstances under. which it is
made, is false or misleading with respect to any material fact, or
which omits to state any material fact necessary in order to make
the statements therein not false or misleading or necessary to
correct any statement in any earlier communication with respect to
the solicitation of a proxy for the same meeting or subject matter
which has become false or misleading:

In the. Division of Corporation Finance: Staff Legal Bulletin No. 14B (Sept. 14,
2004) (*Legal Bulletin 14B™), the Division of Corporation Finance provided “guidance on issues:
that arise commonly under rule 14a-8.” The Division of Corporation Finance issued Legal
Bulletin 14B because. it observed that “the process for company objections [under Rule 14a-
8(i)(3)] and the staff”s consideration of those objections [had] evolve[d] weil beyond its original.
intent” and thus it did “not believe that exclusion or modification under rule 14a-8(i)(3) is.
appropriate: for much of the language in supporting statements to which companies’ have
objected.” Legal Builetin 14B, then, lists a number of circumstances under which it would not
be appropriate for companies to exclude proposals in reliance on Rule 14a-8(i). At the same
time as attempting to carve back the role of Rule 14a-8(i)(3), the Division of Corporation
Finance noted that:



There continue to be certain situations where we believe
modification or exclusion may be consistent with our intended
application of rule 14a-8(i}(3). In those situations, it may be
appropriate for a company to determine to exclude a statement in
reliance on rule 14a-8(i)(3) and seek our concurrence with that
determination. Specifically, reliance onfule 14a-8(i)(3) to excludeé
or modify a statement may be appropriate where: '

e the resolution contained in the proposal is so inherently
vague or indefinite that neither the stockholders voting on
the proposal, nor the company in implementing the
proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions -or measures the
proposal tequires—this objection also ‘may be appropriate
where the proposal and the supportmg statement, when
read together, have the same result;! [or]

¢ The company demonstrates objectively that a factual
statement is materiglly fillse or misleading.

A.  Inherently Vague or Indefinite

The Proposal may be excluded under Rule 14a-8(i)(3) because it.is impermissibiy
vague and indefinite. The Staff has previously allowed the exclusion of a proposal drafted in
such a way so that it “would be subject to differing interpretation both by shareholders voting on
the proposal and the Company’s Board in implementing the proposal, if adopied, with the result
that any actlon ultxmateiy taken by the Company could be sngmﬁcantly dlfferent from the act:on

Se¢ also The Boeing Corporation (avail. Feb. 10 2004) (stating that a proposal was
impermissibly vague and indefinite because it failed properly to disclose to stockholders the
definition of “independent director” contemplated by the proposal); Philadelphia Electric
Company (avail. July 30, 1992) (stating that a proposal may be excluded if the proposal “is so
inherently vague and indefinite that neither the shareholders voting on the proposal, nor the
Company in implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires™).

The impermissible vagueness arises in the present circumstances because the
Proposal does not explain how it will function in light of the Company's majority voting bylaw.
Here, the Proposal is as follows: “Shareholders recommend that our Board take steps necessary’
to adopt cumulafive voting™ Importantly, however, the Proposal does not explain how
cumulative voting would apply under the Company’s majority voting provisions.. Because the

1 Thus, according to Legal Bulletin 14B, the Staff will make two inquiries: whether a-
proposal by itself is inherently vague or indefinite and whether a proposal, together with
a supporting statement, is inherently vague or indefinite.



Company has adopted majority voting with respect to uncontested director clections,z but not
contested elections, this.issue is extremely significant.

1.  The Company Adopted Majority Voting In Uncontested Elections.

Majority voting has been instituted by corporations at a rapid rate over the past
several years as a method to give stockholders a greater role in uncontested elections than exists
with plurality votmg Under plurality voting, as the Commission has acknowledged, votes
“against” a nominee do not have legal effect so there is no effective manner to vote against a
nominee. See Shareholder Communications, Shareholder Participation in the Corporate
Electoral Process and Corporate Governance Generally, Exchange Act Release No. 34,16356
[1979-1980 Transfer Binder] Fed. Sec. L. Rep. (CCH) P82,358 (“With respect to: a security-
holder’s ability to vote for of agdinst an individual nominee, the Commission acknowledges that
an ‘against’ vote may have questionable legal efféct and therefore could be confusing and
misleading to shareholders.”). Thus under plurality voting, even if a majority of stockholders
vote “against” a nominee (or, to “withhold authority” to vote for a nominee), that nominee will
still be reclected. In contrast, under majority voting, a nominee is not reelected if a majority of
the votes cast with respect to that nominee are voted “against™ that nominee. Thus; in an effort
to empower a majority of stockholders, the Company adopted majority voting in uncontested
elections.

2. Contested Elections — Plurality Voting.

Tn a contested election, stockholders have a choice between competing nominees;
hence, the plurality vote standard offers stockholders a ¢hoice without need to provide effect to.
“against” votes. Thus, the Company did not adopt majority voting with respect to contested

Section 1, Article IV of the By-Laws of the Company (the “Bylaws,” annexed hereto as
_Blh_l_bgg provides that “a nominee in an uncontested election shall be elected to the
Board of Directors if the votes cast for such nominee’s -election exceed the votes cast
against such nominee’s ¢lection.” In a contested election, “directors shall be elected by a
plurality of the votes cast, and stockholders shall not be permitted to vote against any
nominée for director.” An “uncontested election” is defined in. the Bylaws as “any
meeting of stockholders at which directors are elected and with respect to which either (i)
no stockholder has submitted notice of an intent to nominate a candidate for election
pursuant to Section 11 of Article III of these By-laws or (ii} if such notice has been

~ submitted, all such nominees have been withidrawn by stockhiolders on or before the tenth
day before the Company first mails its fiotice of meeting for such meeting to the
stockholders.”

For example, in February. 2006, 16% of S&P 500 companies had some form of majority
voting in place; by November 2007, that figure had increased to 66%. Claudia H. Allen,
Study of Majority Voting in Director Elections (last updated Nov. 12, 2007), available at
http//www.ngelaw.com/news/pubs_detail.aspx?ID=584 (last visited. Deécember 12,
2008).



elections; rather, plurality voting continues to apply in such an election, and stockholders are not

jpermitted to vote-against any nominee for director.

3.,  Contested Elections — Cumulative Voting Under Plurality Voting.

In a contested election, where plurality voting continues to apply, cumulative
voting generally works as described in the supporting statement—it “allows a significant group
of shareholders to elect a director of its choice.” See Supporting Statement. For example, if a
corporation has 100 shares that cast votes in an election for a five member board of directors, 40
of which are voting for the nominees running against the incumbents, under cumuilative voting a
total of 500 votes may be cast (100 shares outstanding * 5 directorships), and the minority group
may cast 200 of those votes (40" shares controlled * 5 directorships). If the minority group
properly cumulated its votes, it could elect individuals to fil! two of the five seats on the board of
directors.*

Thus, .insofar as the Proposal appliés solely in a contested election, its effect is
clear.

4. Uncontested Elections — Majority Voting and Cumulative Voting.

However, insofar as the Proposal applies to uncontested elections, a number of
issues arise. ‘As discussed above, the Company adopted majority voting in uncontested elections
in an effort to empower a majority of stockholders to reject a candidate and thereby prevent his
or her reelection to a new term. Under the Company’s majority’ voting bylaw, a director is

- reelected only if the votes cast “for” his-or her election exceed the votes cast “against” his or her

election.

It is unclear, however, whether Delaware law allows for cumulating “against”
votes. Section 214 of the Delaware General Corporation Law (the “DGCL”), which allows a
corporation to adopt cumulative voting in its certificate of incorporation, provides as follows.

The certificate of incorporation of any corporation may provide
that at all elections of directors of the corporation, or at elections
held under specified circumstances, each holder of stock or of any
class or classes.or of a series or series thereof shall be entitled to as
many votes as shall equal the number of votes which (except for
such provision as to cumulative voting) such holder: would be
entitled to. cast for the election of directors with ‘respect to such
holdér’s shares of stock multipliéd by the number of directors to be
elected by such holder, and that such holder may cast all of such
votes for a single director or may distribute them among the

See generally RANDALL S. THOMAS & CATHERINE T. DixON, ARANOW & EINHORN ON
PROXY CONTESTS FOR CORPORATE CONTROL § 10.04 (3d ed. 2001 supp.) (discussing the
riechanics of cumulative voting, including a formula “to determine how many directors
can be elected by a group controlling a particular number of shares”).



number to be voted for, or for any 2 or more of them as such
holder may see fit.

8.Del. C. § 214 (emphasis added). To the:Company’s knowledge, and as discussed further in the
opinion of the Delaware law firm of Morris, Nichols, Arsht & Tunnell LLP annexed hereto as
Exhibit B, the legislative commentary to Section 214 does not shed light on whether Section 214
allows cumulating “against” votes, and there has been no judicial opinion clarifying the issue.

To the extent Section 214 is interpreted not to permit cumulating “‘against” votes,
cumulative voting will, by permitting the cumulating of “for” but not “against” votes, enable a
minority of stockholders to defeat an “against” campaign supported by a majority of the
stockholders. As.an example, refer back to the corporation with 100 shares that cast votes in an
election for a five member board of directors. Under majority voting (without cumulative
voting), if the holders of 51 of the shares voted against all five incumbent directors, none of the
incumbents would be elected. If “for” votes, but not “against” votés, can be cumulated,
however, the holders of 49 shares that are supporting the incumbent nominees would have
enough “for” votes to cumulate to' aliow them to elect 4 of the 5 nominees.” Under these
circumstances, the purpose of majority voting would be largely defeated.

Alternatively, even if Section 214 permittéd stockholders to curnulate: “against™
votes, cumulative voting could allow a minority group of stockholders to block the will of the
magonty-—-ﬁ'ustranng the very purpose of majority voting.® See generally Allen, Study of
Majority Voting in Director Elections, supra fn. 3 at n. 66 (discussing the interplay between
cumulative voting and majority voting). If the minority group of stockholders favors the
incumbent directors and a majority group of stockholders favors an “against” campaign,against
the majority of directors, the minority group would be able to cumulate its “for” vote in an
attempt to defeat the “against” campaign, at least w1th respect to some of the targeted directors,
significantly changing the power of majority voting.” In other words, if a “withhold campaign”

3 The holders of the 49 shares voted “for” the incumbents would. have a totai of 245 votes

. {49 shares controlled * 5 ‘directorships) out of a total 296 cast (249 “for” votes plus 51

non-cumulated: votes represented by the holders of the 51 shares voting “against” the
incumbents).

Indeed, California has. recently amended its Corporations Code to allow a corporation to
pr0v1de for majority voting in uncontested elections, but only if that corporation has
eliminated cumulative voting. See Cal Corps. Code § 708.5(b) (Deenng 2007). See also
Rev. Code. Wash. § 23B.10.205 (2008)-(same).

The DGCL itself also recognizes that cumulative voting empowers a minority block, as
opposed to.a majority block.. See 8 Del. C. § 141(k)(2) (prohibiting, for a corporation
where cumulative voting is permitted, the‘removal of a director “if the votes cast against

. such director’s removal would be sufficient to elect such director if then cumulatively
voted at an election of the entire board of directors”, and thus recognizing that a majority
vote may be inconsistent with the will of the minority, which is given effect in a scheme
permitting cumulative voting).

See E. Norman Veasey, Majority Voting In Director Elections: From The Symbolic To
The Democratic, The ISS Institute For Corporate Governance, 1543 PLI/Corp. 331, 338
n.2 (2005) (“Cumulanve voting implies plurality voting, since the former only makes
gense with the latter.”).



targeted 3 directors on a 5 member board, the holders of less than a majority of the voting shares
could defeat the campaign as to one of the targeted directors, even though a majority of the
voting shares sought to-defeat all three.®

5. Resulting Breadth of Proposal

As mentioned above, the Proposal merely récommends that the Board “take steps
necessary to adopt cumulative voting,” and does not explain the uncertainties created by the
combination of majority and cumulative voting. Without addressing these uncertainties, the
Proposal leaves to “stockholders voting on the Proposal, [and] the [Clompany in implementing
the {PJroposal (if adopted),” the task of deteimining whether the Proposal requires cumulative
voting solely in a contested election, or in both & contested and uncontested election.’ This is
exactly the situation that Legal Bulletin 14B states is appropriate “for a conipany to deterinine to
exclude a statement in reliance on rule 14a-8(i)(3).” For example, if one interprets the Proposal
as requesting the adoption of cumulative voting with respect solely to a contested election, one
need not consider the significant legal uncertainties with respect to the ability to cumulate against
votes under Section 214 of the DGCL. However, if one interprets the Proposal as requesting the
adoption of cumulative voting with respect to an uncontested election, one must first consider the
legal uncertainties of cumulating “against” votes under Section 214 of the DGCL. Depending on
one’s view of the effect of against votes, one must then consider the weight of that view along

$ Again return to ‘the corporation with 100 shares that cast votes in an election for a five
member board of directors. Assume the holders of 70 shares target 3 directors with a
“withhold” campaign. The holders favoring the incumbents would. utilize two of their

- votes to-elect the directors not challenged by the withhold campaign and could cumulate
their remaining ‘votes so as to ensure t%e election of at least one of the directors targeted
by the withhold campaign. See THOMAS & DIXON, supra note 4 at § 10.04 (formula for
determining minimum number of shares to elect one director in a meeting where 100
shares will be voted and a total of 3 directorships are contested is equal yields 26 shares).

. Absent cumulative voting, the 70% majority would have been able to defeat each of the
targeted nominees. '

Notwithstanding the significant uncertainties created by seeking to employ both
cumulative voting and majority voting, there is “continuing debate as to the relationship
between majority voting and cumulative voting and whether these methods of voting
should be mutually exclusive,” Allen, Study of Majority Voting in Director Elections,

- supra fo. 3 at n. 66, so that, regardless of the uncertainties, it is quite possible that the
Proposal intends for cumulative voting to apply in uncontested elections. See also,
Claudia H. Allen, Majority Voting in Director Elections—An Activist Success Story
(Nov. 13, 2007), available at bttp://www.ngelaw.com/news/pubs_detail aspx?1D=777
(last visiting December 12, 2008) (observing that among factors cited in director
resignation policies adopted in connection with a majority voting regime is “whether
stockholders cumulated théir votes with respect to the director in question™).

Indeed, Hewlett-Packard ‘Company, a Delaware corporation, employs both a majority
voting regime in. uncontested elections and a cumulative voting regime in all elections.
In its inost recent proxy materials, Hewlett-Packard took the position that its stockholders
would not be permitted to cumulate against votes, such that, as discussed above, a

, min?(ll;it);dOf stockholders could defeat an “against™ campaign supported by a majority of
stockholders.



with one’s -view of the varying policy implications of allowing cumulative voting in an
uncontested election (i.e., one’s thoughts as to the value of minority representation and to the
value of “against” campaigns). A stockholder fév'oring cumulative voting in a contested election
may-well vote against the Proposal if it would require adoption of cumulative voting with respect
to an uncontested election.'”

The Staff has recognized the inherent vagueness and indefiniteness in a proposal
contemplating- the comibination of majority and cumulative voting without indicating how those

two regimes would work together. In response to a request submitted by Pinnaclée West Capital

Corporation (“Pinnacle West”) that the Staff confirm it would not recommend enforcement
action to the Commission if Pinnacle- West excluded a proposal that it adopt a majority voting
standard in addition to the state-mandated cumulative voting standard,'' the Staff noted “that the
proposal does not indicate how a ‘majority of votes cast’ would be determined for Pinnacle
West, a company that is required under state law to have cumulative voting in the election of
directors.” Pinnacle West Capital Corporation, 2008 WL 868274 (Mar. 28, 2008). Similarly,
here, the Proposal does not even mention, let alone indicate how, the Company’s majority voting
regime would work with a cumulative voting regime.

As the United States District Court for the Southern District of New York has
stated iri interpreting the predecessor to Rule 14a-8(i)(3), “[s]harehiolders are entitled to know
precisely the breadth of the proposal on which they are asked to vote.” The New York City
Employees’ Ret. Sys. v. Brunswick Corp., 789 F. Supp. 144, 146 (S.D.N.Y. 1992); see also Int’'l

Bus. Machines Corp. (avail. Feb. 2, 2005). By the sheer variance of effect of the Proposal

depending on how one interprets the Proposal, the stockholders of the Company simply cannot
“know precisely the breadth of the proposal on which they are asked to vote.”

10 Indeed, even if one eliminates the ambiguity associated with whether cumulating

“agamst” votes is permxss:ble by assuming that a state’s law woiild not dllow for
cumulating “against” votes, majority voting proponents are split with respect to'the effect
and value of combining a.cumulative voting regime with a majority voting regime. See
Joshua R. Mouming, Comment: The Majority-Voting Movement:  Curtailing
Shareholder Disenfranchisement In Corporate Director Elections, 85 WasH. U. L. REV.
1143, 1175 n. 226 (2007) (“Even some majority-voting proponents suggest that, where a
company provides for cumulative voting in director elections, a majority-voting standard
is unnecessary because cumulative voting ‘provides unique leverage 10 permit a minority
of shareholders to have an influence on board. composition.” . . . However, other
majority-voting proponents argue that cumulative voting—though it does give minority
shareholders greater voting power than they would have otherwise—does so ouly in
contested elections, where ‘majority voting is not applicable anyway. . . . Thus, in
uncontested elections, where cumulative voting either does not apply or does not give
shareholders any greater power because they can only cumulate votes for incumbent
dlirectors,)majority voting is still necessary to give shareholders an effective voice in the
election.™).

b Pinnacle West is mcorporated in Arizona, which mandates cumulatlve votmg in the



For these reasons, we believe the Proposal is vague and indefinite and may be
excluded pursuant to Rule 14a-8(i)(3) under the Act.

Ii. THE PROPONENT SHOULD NOT BE PERMITTED TO -REVISE HIS
PROPOSAL.

Although we recognize that the Staff will, on occasion, permit proponents to
revise their proposals to correct probiems that are “minor in nature and do not alter the substance

of the proposal,”'* the Conipaiiy asks the Staff to decline to grant the Proponent an opportunity

to return to the drawing board to correct the inherent flaw in his Proposal. By failing to discuss
the Company 8 majonty voting bylaw, the Proposal is inherently vague and indefinite. Far from

“minor in nature,” it is the Company’s position that the Proposal’s inherent flaw is at the heart of
the Proposal’s substantive effect and correcting it would require a change in the substance of the

Proposal. Moreover, the Proponent submitted a substantially similar proposal last year and was

notified by the Company of the inheient flaws in the Proposal fdised by the Proponent’s failure
to address the Company’s already enacted majority voting bylaw. Despite an entire year to
consider whether the Proponent intended for the Proposal to apply in an uncontested election,
and thus in a majority voting scheme, the Proponent has failed to do so.

As the Division of Corporation Finance has stated, “no-action requests regarding

Jproposals or supporting statements that have obvious deficiencies in terms of accuracy, clarity or

relevance” are “not beneficial to all participants:in the process and divert[] resources away from
analyzing core issues arising under rule 14a-8 that ‘are matters of interest to companies and
shareholders alike.” Legal Bulletin 14 Section E. Because the Proposal would require extensive
revisions in order to comply with Rule 14a-8, the Company requests that the Staff agree that the
Proposal should be excluded from the 2009 Proxy Materials entirely.

‘CONCLUSION

For the foregoing reasons, the Company believes the Proposal may be excluded
pursuant to Rule 14a-8(i}(3) and respectfully réquests that the Staff confirin that it will not
recommend any enforcement action to the Commission if the Company excludes the Proposal
from its 2009 Proxy Materials.

26289795

|
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2. - See Staff Bulletin 14B Section E(1).
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Kenneth Steiner

“*FISMA & OMB Mamorandum M-07-16°"

Mr. Winfried F.W. Bischoff

Chairman

Citigroup Inc. (C)

399 Park Avenue

New Yurk. NY 10043

PH- 212-359-1000

FX- 212-793-3946 _
Rule 14a-8 Proposal

Dear Mr. Bischoff,

This Rule 14a-8 proposal is respectfuily submitted in support of the long-term performance of
our company. This proposal is for the next annual shereholder meeiing. Rule 14a-8 ,
requirements are intended to be met including the continuous ownership of the required stock
- ulue unul afer the Jawe of the respective shareholder meeting and the presentation nf rhis
proposal at the annual meeting. This submirted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication: This is the proxy for John Chevedden
and, or bis designee 10 act on my behalf regarding this Rule 14a-8 proposal for the forthcoming
shareholder meeting before, during and after the forthcoming sharcholder meeting. Please dircct
all future communications 10 John Chevedden ~Fisma & oM Memomndum Mo7-18%

“*FISMA & OMB Memorandum M-O7-16 -
to facjlitate prompt communications and in order that it will be verifiable that communications v
have been sent.

Your consideration and the consideration of the Board of Directors is appreciated in support of
the Jong-term performance of our cofnpany. Please acknowledge receipt of this proposal
promptly by eniail.

.

S1ng

Kehnpeth Steiner Date

cci Michael Hélfer <helferm@eitigroup.com>
Corporate: Secretary

PH:'212-559-9788

F: 212-793-7600

Michael A. Ross <michael ross@citicorp.com>



Kenneth Steiner

[C: Rule 14a-8 Proposal, October 21, 2008]
3 - Cumulative Yoting
RESOLVED: Cumulative Voting. Sharcholders rocommend that our Board take steps necessary
to adopt cumulative voting. Cumulative voting means that each shareholder may cast as many
votes as equal to number of shares held, multiplied by the number of directors to be elected. A
shareholder may cast afl such cumulated votes for a single candidate or split votes between
multipte candidates. Ulnder cumulative. voting shareholders can withhold votes from certain
poor-performing nominees in order 1o cast multiple votes for others.

Statement of Kenneth Steiner
Cumulative voting won 54%-support at Actna and greater than 51%-support at Alaska Air in
2005 and 2008. 1t alsn received greater than 53%-support ai General Motors (GM) in 2006 and
2008. The Council of Institutional Investors www.cii.org recommended adoption of this
proposal topic. CalPERS also recommend a yes-vote for proposals on this topic. Nonetheless our
directors made sure that we could not vote on this established topic at our 2008 annual meeting.
Reference: Citigroup Inc (February 22. 2008) no action letier available through SECnet
hup://secner.cch com.

Cumulative voting allows a significant group of sharcholders 1o elect a director of its choice —
safeguarding minority shareholder interests and bringing independent perspectives to Board
decisions. Cumulative voting 2lso encourages management 10 maxioize sharéholder value by
making it easier for a would-be acquirer to gain board representation. It is not necessarily
intended that 4 would-be acquirer maierialize, however that very possibility represents a

‘powerful incentive for lmproved management of our company.

The ments of this Cumulative Voting proposal should also be considered in the context of the
need for improvements in our company's corporate governance and in individual director
%:rtb;fmeznce. For instance in 2008 the following governance and performarnce issues were
identified:
* The Corporate Library (TCL) www.thecorporatelibrary.com, an independent research firm
rated Qur company:
"D in Overall Board Effectiveness.
“High Governance Risk Asscssment”
“¥Yery High Concern” in exccutive pay.
* Three directors held 4 director seats each — Over-extension concern:
‘Wintried Bischoff
Anne Mulcahy
Robert Kyan
« Three directocs had 19 to 38 years tenure cach ~ Independence concemn:
Michael Armstrong
Kemneth Derr
Franklin Thomas

+ Qur executive pay committes was 67% composed of “Problem Directors” according to
TCL. These are the reasons for the “Problem Director” designation:
Richard Parsons chajred the Citigroup executive pay committee, a committee with a:track
record of overpaying.
~ Kenneth Derr due to his directorship concerning the Calpine Corporation bankruptcy.
* Messrs Parsons and Derr also served on our key nomination committee,
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- Oui following divectoes were designated *Accclerated Vestinig” dircctors by TCL. Thia
was due to a director’s involvement with a board that accelerated stock option vesting in
order to avoid récognizing the related expense:

Michae! Armstrong

Alsin Belda

Aanne Muleahy

Judith Rodin

Franklin Thomas
The above concerns shows there is need for improvement. Please encourage our board to
tespond positively to this proposal:

Cumulative Voting
Yeson 3
Notes:.
Kenneth Steiner, *"'FISMA & OMB Memorandum M-07-16°* sponsored this proposal.

The above format is requested for publication withgut re-edmng, re-formattmg or elimination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully requested that this proposal be proofread before it is published in the defirdtive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Please advise if there is any typographical question.

Plcase note that the titlc of the proposal is part of the argument in favor of the proposal. In tho
interest of clarity and to avoid confusion the title of this and each other ballot item is requested to
be consistent throtighoit all the proxy materials:

The cormpany is requesied to assign a proposal number (represented by “3" above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or
higher number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF?), September 15,
2004 including:
Accordingly, going forward, we belicve that it would not be appropriale for companies to
.exclude. supporting staternent language and/or an entire proposal in reliance on rule 142:8(i)(3) in
the following circumstances:
» the company objects to factual assertions because they are not supported;
= the company objects to factual assertions that, while not matetially fulse ur misleiling, may
be disputed or countered;
» the company objects to factual assertions because those assertions may be interpreted by
shareholders in 2 manner that is unfavorable to the company, its directors, or its officers;
and/or
* the company objects to staterments because they represent the opinion of the shareholdcr
proponent or a réferenced source, but:the statements are not identified specifically as such.

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email.

-83/83
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To whom it may concem:
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Shellsy J. Dropkin tigroun oo T 212937046

enerat Cenrsel 425 Pk Avenue F 21277937600
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New York, NY 13042

vid UPS

October 27, 2008

Mr. Kenneth Steiner

“*FISMA & OMB Memorendurn M-07-18"

Dear Mr. Steiner:

Citigroup Inc. acknowledges receipt of your stockholder proposal for submission to
Citigroup stockholders at the. Annual Meeting in April 2009.

Pleasé note that you are required to provide Citigroup with a writtén statement from
the record holder of ‘your securities (usually a bank or broker) that you have held Citigroup
stock continuously for at least one year as of the date you submitted your proposal. This
statement must be provided within 14 days of receipt of this notice, in accordance with the
rules and regulations of the Securities and Exchange Commission.

— S’ilelley J. Dro
General Counsel, Corporate Governance

CC:  Mr. John Chevedden (via E-mail and UPS)

"FISMA & OMB Mamorandum M-07-16"

G125 _LeyalCorp Govermmoce\Anmul MemingiAnmual Mechng 0% Propossiok Syeser Ack br doc




Exhibit B

Mo=rris, Nicrois, ArsaT & TuNNELL LLP

1201 Noxra Mazxzr Stuner
P.O. Box 1347
Winuiworow, Drraware 19899-1347

302-658 9200
302 658 3989 Fax

December 19, 2008

Citigroup Inc.
425 Park Avenue
New York, NY 10022

Re; .Stockholder Proposal Submitted By John Chevedden
Ladies and Gentlemen:

This. letter-is in response to your request for our thoughts with respect. to certain
matters involving a stockholder proposal (the “Proposal”) submitted to Citigroup Inc., a
Delaware corporation (the “Company™), by John Chevedden (the “Proponent”), under the name
of Kenneth Steiner as his nominal proponent, for inclusion in the Company’s proxy statement
and form of proxy for its 2009 Annual Meeting of Stockholders. Specifically, you have asked us

to discuss whether a stockholdér may cumlite “against” votes under Delaware law. You have

further asked us to discuss whether cumulative voting is consistent with majority voting for the
election of directors. :

L The Proposal.

The Proposal, if implemented, would recommend that the board of directors of the
Company (the “Board”) “take steps necessary to adopt cumulative voting.” In its entirety, the
Proposal reads as follows:

RESOLVED: Cumulative Voting. Shareholders recommend that
our Board take steps necessary to adopt cumulative voting.
Cumulative. voting means that each shareholder may cast as many
'votes as -equal to [sic] number of shares held, multiplied by the
number of directors to be elected. ‘A shareholder may cast all such
cumnulated votes for a single candidate or split votes between
multiple candidates. Under cumulative voting shareholders can




Citigroup Inc.
December 19, 2008
Page 2

withhold votes from certain poor-performmg nominees in order to
cast multiple votes for others."

L Summary.

The. Proposal recommends that the Board “itake steps necessary to adopt
cumulative voting.” It is unclear under Delaware law wheéther votes “against” & nominéé for
election to a board of directors may be curiiulated. Because the ability to cast “against” votes is
an important element of the Company’s majority voting rules for the election of directors, it is
not clear that ctmulative voting is consistent with the Company’s election rules and ‘with
majority voting génerally.

I The Effect Of Cumulative Voting Under Majority Voting.
A The Ability To Cumulate Votes “Against” A Nominee Under Delaware Law.

Section 214 of the Delaware Generil Corporation Law, which addresses
cumulative voting, permits a Delaware corporatwn to provide in its certificate of incorporation
that votes may be cumulated “for” a chosen nominee; but says nothing about cumuldting votes
“against” a chosen nominée. Séction 214 provides as follows:

The certificate of incorporation of any corporation may provide
that at all elections of directors of the corporation, or at elections
held under specified circumstances, each holder of stock or of any
class or classes or of a series or seties thereof shall be entitled to as
many votes as shall equal the number of votes which (except for
such provision as to cumulative voting) such holder would be
entitled to cast for the eléction of directors with respéct to such
holder’s sharés of stock rimiltiplied by the fiumbez of directors to be
elected by such holder; and that such holder may cast all. of such
votes for a single director or may distribute them among the
number to be voied for, or for any 2 or more of them as such
holder may see fit.

8 Del, C. § 214 (emphasis added). As illustrated by the emphasis above, Section 214 is written
in contemplation of cumulating votes “for” a nominee. However, Section 214 says nothing
about. cumulating votes “against” a nomines. There is no case law on point. Therefore, it is
unclear whether a stockliolder may cuinulate votes “against” a nominee under Delaware law.

! A longer supporting statement, not rélevant to our discussion, accompanies the Proposal.



Citigroup Inc.
December 19, 2008
Page3

B Cumulative Voting Under Majority Voting.

The questionable validity of “against” votes under a cumulative voting regime
leads to great uncertainty for a oorporauon which, like the: Company, has adopted majority
voting for the election of directors.> Under majority voting rules, a nominee in an uncontested
election generally is elected only if the votes cast “for” such nominee exceed the votes cast
“against” such nominee. The concept is that each stockholder can 'vote “for” or “against” with
respect to all of its shares; thus, each stockholder has as many potential “for” votes as “against”
votes, and can employ its “against” votes to defeat a nominee. Under cumulative voting_,
however, while it is clear that “for” votes may be cumulated, it is not clear that “against” votes
may be ¢uiriulated. ‘Therefore, implementing cumulative voting in a majority voting regime may
effectively give stockholders far more “for” votes than “against” votes—with the result that the
stockholders’ power to defeat unopposed nominees is greatly diluted, and the core reason for
majority voting is largely undermined. Even if stockholders are permitted to cumulate “against”
votes, the imposition of cumulative votmg may increase the size of the majonty necessary {0
defeat multiple unopposed candidates, since some of the target nominees may receive cumulated
“for” votes. Cf. 8 Del C. § 141(k}(2) (prohibiting the removal of a director of a corporation
with a cumulative voting regime “if the votes cast against such director’s removal would be
sufficient to elect such director if then cumulatively' voted at an election of the entiré board of
directors,” thus recognizing that the will of the ninority is given some effect in a cumnplative
voting regime). Thus, in any event, the ability of a majority of stockholders to defeat unopposed
candidates will be.diluted to some extent by the introduction of cumulative voting in unopposed
elections, whether or not “against” votes may be cumulated.

V.  Conclusion.

For the reasons discussed above, it is unclear whether a stockholder may cumulate
votes “against” a nominee under Delaware law, and it is therefore unclear under Delaware law
whether cumulative voting is consistent with majority voting for the election of directors.

Very truly yours,

Solecery, ey /fi—c(/ T ere P

26287194

Z I contrast, where directors are elected by a plurzlity vote, those nominees for director who
receive the greatest number of favorable votes are elected, As a consequence, a vote
“against” a director, in and of itsclf, has no effect. See N. Fork Bancorporation, Inc. v. Toal,
825 A.2d 860 (Del Ch. 2000), aff’d, 781 A.2d 693 (Del. 2001) (describing the mtu-play
between Delaware law and the rules of the Securities and Exchange Commission, and
agrecing with thé ¢oncern that allowing an. “sgainst” vote on a proxy card issued under
plurality voting could mislead stockholders into thinking that “against” votes are effective
under plirality voting).
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BY-LAWS
OF
CITIGROUP INC.

ARTICLE 1
LOCATION

SECTION 1. The location of the registered office-of the Company in Delaware
shall be in the City of Wilmington, Counity of New Castle, State of Delaware.

SECTION 2. The Company shall, in addmon to the registered office in the State
of Delaware, establish and maintain an office within.or without the State of Delaware or offices
in such other places as the Board of Directors may from tinie to time find necessary or desirable.

ARTICLEQN
CORPORATE SEAL

SECTION 1. The corporate s¢al of the Conipany shall have inscribed thereon the
name of the Company.and the words "Incorporated Delawars. "

ARTICLE III
MEETINGS OF STOCKHOLDERS

SECTION 1. The annual meeting of the stockholders, or any special meeting
thereof, shall be held cither in the City of New York, State of New York, or at such other place ag
may be designated by the Board of Directors or group of Directors calling any special meeting.

SECTION 2. Stockholders entitled to vote may vote at all meetings, ¢ither in
person or by proxy authorized éléctranically or by an instrument in writing executed in -any
manner permitted by law or transmission permitted by law. All proxies shall be filed with the
Sécretary of the meeting before being votéd upon.

SECTION 3, A majority in amount of the stock issued, cutstanding and entitied
to vote represented by ‘the holders in person or by proxy shall be requisite. ot all meetings to
constitute:a quorum for the election of Directors or for the transaction of other business except as
otherwise provided by law, by the Certificate of Incorporation or by these By-laws. If at any
annual or special meeting of the stockholders, a quorum shall fail to attend, a majority in interest
attending in person or by proxy may adjourn the meeting from time to-time, without notice other
than by announcement at the meeting (except as otherwise provided herein) until a quorum shall



attend and thereupon any business may be transacted which might have been transacted at the
meeting originally called had the same been held at the timé so éalled. If the adjournmeit is for
more than 30 days, or if after the adjournment & new recard. date is fixed for the adjourned
meeting, to 'the extent required by law a notice of the adjoumed meeting shall be given to ¢ach
stoclcholder of record entitled o vote at.the meeting.

SECTION 4. The annual meeting of the stockholders shall be held on such date
and. at .such time as the Board of Dirsctors may determine by resolution. The business to be
transacted at-the annual meeting shall include the election of Directors and such other business as
may. properly come before the meeting: Except as otherwise set forth in the Ca:nﬁcata of
Incorporation, cach holder of voting stock shall be entitied to one vote for each share of such

stock standing registered in his or her name.

‘SECTION 5. Notice of the annual meeting shail be given by the Secretary to each
stockholder entitled to vote, at his-or her last known address, at least ten days but not more than
sixty days-prior to the meeting.

SECTION 6. Special Meetings
(8) Special Mectings Called by Chairman or Chief Executive Officer. Special

meetings of the stockholders may be called by the Chairman or the Chief Exécutive Officér; A
special meeting shall be called at the request, in writing, of 2 majority of the Board of Directors

-or by the vote of the Board of Directors..

(b) Stockholder Requested Special Meetings. A special meeting of stockholders
shall be called by the Board upon the written request to the Secrétaty of record holders of at least
twenty-five percent of the outstanding common stock of the Company.

(1) A written request.for a special meeting of stockholders shall be signed by each
stockholder, or duly authorized agent, requesting a special meeting and shall set forth: (i) a
statement of the specific.purpose of the meeting and the matters proposed to be acted on at the
meeting; the reasons for conducting such business at the meeting, and wry material interest in
such business of the stockholders requesting the meeting; (ii) the name and address of gach-such
stockholder as it appears on the Company's stock-ledger; and (iii) thé number of shares of the
Company’s common stock owned of record and beneficially by each such stockholder. A,
stockholder may revoke the regitest for a special meeting at any time by written revocation
delivered to the Secretary.

(2) Except as provided in the next sentence, a special meeting requested by
stockholders shall be held at such date, time and place within or without the state of Delaware as
may be fixed by the Board; provided, however, that the date of any such special meeting shall be
not more than ninety (90) days.after the receipt by the Company of 2 properly submitted request
to call a special meeting. A special meeting requested by stockholders shall not be held if either



(i) the Board has called or calls for an annual meeting of stockholders and the purpose of such
annual meeting includes (among any other matters properly brought before the meeting) the
purpese specified in the request, or (i) an annual or special meeting was held not more than 12
mionths before the request to call the special meeting was received by the Company which,
included the purpose specified in the request.

(3) Business to be conducted at a special mecting may only be brought before the
meeting pursuant to the Company’s notice of meeting; provided however that nothirig herein
shall prohibit the Board of Directors from submifting matters to the stockholders atany.
stockholder requested special meetmg, The Board of Directors may fix.a record date to
determine the holders of commeon stock who are entitled to deliver written requests for 2 special

meeting.

SECTION 7. Notice of each special meeting, indicating briefly the object or
objects thereof, shall be given by the Secretary to each stockholder entitled to vote at his or her
last known address, at least ten days but not more than sixty days prior {o'the meeting. Only such
business shall be conducted at a special meeting of stockholders as shall be steted in the
Company's notice of the meeting;

SECTION 8. If the entire Board of Directors becomes vacant, any stockholder
mayca.llaspecmlmeehngm&csamenmnnuthattheChamnanorﬂmCluefExecuﬁveOfﬁcer
may call such meeting, and Directors for the unexpired term may be elected at said special
meeting in the mammer provided for their election at annual meetings.

SECTION 9. The Company may, and to the extent required by law, shall, in
advance of any meeting of stockholders, appoint one or more inspectors to act at the meeting and
make a written report thereof. The Company may designate one or more persons as alternate
inspectors to replace any inspector-who fails to-act. If no inspector or alternate is able to actat a
meeting of stockholders, the person presiding at the meeting may, and to the-extent required by
law, :shall; appoint.one or more inspectors-to act at- the meeting. Bach inspector, before entering
upon the discharge of his or her duties, ehall take and sign an oath faithfully to execute the duties
of inspectoi with strict impartiality and according 1o-the bést of his or her ability. Every vote
taken by ballots shall be counted by a duly appointed inspector or inspectors.

SECTION 10. The officer presiding at any meeting of stockholders shall
detemuns the order of business and the procedure at the meeting, including such regulation of
the manner of voting and the conduct of discussion as seem to him or ber in order. He ot she
shall have the power to adjoarn the meeting to another place, date and time.

SECTION 11. A noticé of a stockholder to meke a bomination or to bring any
other matter before a meeting shall be made in writing and received by the Secretary of the
Company (a) in the event of an annual meeting of stockholders, not more than 120 days and not
less than'90.days in advance of the anniversary date of the immediately preceding annual meeting




provided, however, that in the event that the annual meeting is called on a date that is not within
thirty days before or after such amniversiry date, tiotice by the stockholder in order to b¢ timely
must be so received not later than the close of business on the fifteenth day following the day on
which notice.of the-date of the armual meeting was mailed & public disclosure of the date of the
annual meeting was made, whichever first occurs; or (b) in the cvent of a special meeting of
stockholders, such notice shall be received by the Secretary of the Company not later than the -
close of the fifteenth day following the day on which notice of the meeting is first mailed to
stockholders or public disclosure of the date of the special meeting was made, whichever first
occurs.

Every such notice by a stockholder ghafl set forth:

{a) the name and residence address of the stockholder of the Company who intends to make a
nomination or bring up any other matter;

(b) a representation that the stockholder is a holder of the Company's voting stock (indicating the
class and number of shares owned) and intends to appear in person or by proxy at the meeting
to make the nomination or bring up the matter specified in the notice;

(c) with respect to notice of an intent to make a nomination, a description of all.arrangements or
linderstandings among the stockhiolder and -each .nominee and any other person -or persoas
(namngsuchpersnnorpemons)pursuanttothhthenommaﬁonormmmaﬂons are to be
made by the stockholder;

{d) with respect to an intent to- make a nomination, such ‘other' information regarding each
nominée proposed by such stockholder as-would hive been required to be included in a‘proxy
statement filed pursuant o the proxy rules of the Securities snd Exchange Commission hed
each nominee been nominated by the Board of Directors of the Company; and

{¢). with respect to the:notice of an intent to bring up any other matter, a description of the matter,
and any material interest of the stockholder in the matter.

Noti¢e of intent to make 2 nomination shall be accompanied by the writién consént of each
nominee to serve as director of the Company if so electad.

At the meeting of stockholders, the Chairman shall declare out of order and disregard any
nomination or other matter not presented in accordance with.this section.

ARTICLE IV
DIRECTORS

SECTION 1. The affairs, property and business of the Company’ shall be
managed by or under the direction of a Board of Directors, with the exact number of Directors to
be determined from time to time by resolution adopted by affirmative vote of a majority of the
entire Board of Directors. The terms of Directors shall be as provided in the Certificate of
Incorporation as amended from time to time. A nominee in an uncontested clection shall be



elected to. the Board of Directors if the votes cast for such nominee’s election exceed the votes
cast against such nominee's election. For purposes of these By-laws, an “uncontested election”
means any meeting of stockholders at which directors are clected and with respect to which
cither (i) no stockholder has submitted notice of an:intent to nominate a candidate for eléction
pursuant to Section 11 of Article Il of these By-faws or (ii) if such notice has been submitted, all
such nominees have been withdrawn by stockholders on or before the tenth day before the
Company first-mails it votice of meeting -for such meeting to the stockholders. In all director
elections other than. uncontested elections, directors shall be elected by a plurality of the votes
cast, ahd stockhoiders shall riot be pérmitted 16 vote against any nominee for diréctor. If the
holders of preferred stock of the Company are entitled to elect one or more directors in
accordanice with a certificate adopted pursuant to Paragraph B of Articie FOURTH of the
Certificate of Incorporation, such dircctors shall be elected in accordance with this Section unless
a different vote for election is specified in such certificate. If a nominee iii an ‘wocontested
election is not elected by a.majority vote, then the Director -shall offer to resign from his or her
position: as a Difector. Unless the Board decides to reject the offer of to postpene the effective
date of the offer, the resignation shall become effective 60 days after the date of the-clection. In.
making & determination whether to reject the offer or postpone the effective date, the Board of
Directors shall corisider all factors it deems relevant to the best interests of the Company. If the.
Board rejects the resignation or postpones.its effective date, it shall issue a public staternent that
discloses the reason for its decision. The Board of Directors may appoint a Lead Director who
shall preside .at all.meetings of the Board of Directors at which the Chairman is not present,,
including executive sessions. In addition to the powers and authorities expressly conferred upon
the- Board of Directors by these. By-laws, the Board of Directors may exercise all such powers
and do afl such acts and things as may be exercised or done by the Company, bat subject,
nevertheless, to the provisions of the laws of the State of Delaware, of the Certificate of
Incorporation and of these By-laws. For purposes of these By-laws the term “entire Board of
Directors” shall mean the total nnmber of Directors as determined by the Board of Directors from
time to time whether or not there exist ay vacancies in previously authorized directorships.

SECTION 2. Vacancies in the Board of Directors shall be filled as provided in
the Certificate of Incorporation as amended from time to time.

SECTION 3. TheBoard of Directors shall have authority to.determine from time
to time, the amount of compensation that shall be paid to any of its members, provided, however
that no such compensation shall be paid o ey Director who is.a salaried officer, or employee of
the Contpany or any of its subsidiaries. Directors shall be entitled to receive transportation and
other expenses of aftendance at mectings. Nothing herein contained shall be construed to
preclude a Diréctor or member of a coramittee from serving in any other capacity and receiving
compensation therefor.



- SECTION 4. The Company shall indemnify, to the fullest extent permissible
under the General Corporation Law of the State of Delaware, or the indemnification provisions
of any successor statute, any person, and the heirs and personal representatives of such person,
against any and all judgments, fines, amounts paid in scttlement and costs and expenses,
iicluding attomeys’ fees, actually and réasonably incurred by or imposed upon such person. in
connection. with, or resulting from any claim, action, svit -or proceedmg (civil,. criminal,
administrative or invéstigative) in which such person is a party of is. threatened. t6 be 'made a
party by reason of such person being or having ‘been a director, officer or mployec of the
Company, or of another corporation, joiit ventare, trust or otheér organization in which such
person serves: as a director, officer or employee at the request of the Company, or by reason. of
sich person beéing or having been 4n adiinistratof or & fmeémibér of any board or cormmittee of the
Company or of any such other organization, mclndmg, but not limited to, any administrator,
board or commiittes related to aiiy employee benefit plan.

The Company shall advance expenses incurred in -defending a civil or criminal
action, suit or proceeding to any such director, officer or employee upon receipt of an
undertaking by ar-on behalf of the director, officer or employee to fepay such amoumt, if it shall
ultimately be determined that such person is not entitled to indemnification by the Company.

~ The foregoing right of indemnification ‘and advancement of expenses shall in no
‘way be exclusive of any other rights of indemnification to which any such pérson may beé
entitled, under any by-law, agreement, vote of stockholders or disinterested directors or
otherwise, and shall inure to the benefit of the heirs and personal representatives of such person.

SECTION 5. Each. Director and officer and each member of any committce
designated by the Board of Directors shall, in the performance of his or her duties, be fully
protected in relying in good faith upon the books of:account or other records of the Company or
of ‘any of its subsidiaries, or upon information, opinions, reports or. statements made fo the
Compary or any of its subsidiaries by any officer or employee of the Company or of a subsidiary
or by any committee designated by the Board of Directors or by any other person as to matiers
such. Director, officer or committee member reasonably believes are within such other person’s
professional or expert competence and who kas been selected with reasonable care by or on
behalf of the.Company.




ARTICLE YV
MEETINGS OF THE DIRECTORS

SECTION 1. The Board of Directors shall meet as soon as convenient after the
annual meeting -of stockholders in the City of New York, State of New York, or at such other
place as may be designated by thie Board of Directors, for thie purpose of crganization and the
transaction of any other business which may properly come before the meeting.

SECTION 2. Regular meetings of the Directors may be held without notice at
such time and placeé a3 may be' determined from time to time by resolution of the Board of
Directors or as determined by the Secretary upon reasonable notice to cach Director.

SECTION 3. A majority of the total number of the entire Board of Directors shall -
constitute a quorim éxcept wWhen the Board of Directors consists of one Director, then one
Director shall constitute a. quorum for the transaction of business, but the Directors present,
though fewer than a quorom, may adjourn the meeting to another day. The vote of the majority
of the Directors present at a-meceting at which'a guorom is presentahallhemaactoftheBomdof
Directors,

SECTION 4. Special meetings of thé Board may be called by the Board of
Directors, or the Chairman, on one day's notice, or other reasonable notice, to each Director,
either personally, by mail or by electronic transmission, arid may be held at such timie &nd place
as the Board of Directors, or the officer calling said meecting may determine.  Special meetings
may be called in like manner on the requast in writing of thres Directors. Special meetings of the
full Board and executive sessions of the Board, may be called in like manner by the Lead
Director.

| SECTION 5. In the absence of both the Secretary and an Assistant Secretary, the
Board of Directors shall appoint.a secretary to record all votes and the minutes of its proceedings.

ARTICLE VI
COMMITTEES

SECTION 1. The Board of Directors may designate committees of the Board and
may invest such committees with -all powers of the Board of Directors, except as otherwise
provided in the General Corporation Law of the State of Delaware, subject to such conditions as
the Board of Directors may prescribe, and.all committees so appointed shall keep regular minutes
of their transactions and shall cause them to be recorded in books kept for. that purpose in the
office of the Company and shall report the same to the Board of Directors.



ARTICLE ViI
EXECUTIVE COMMITTEE

SECTION 1. The Bxecutive Committee shall be compesed of the Chairman and
such additional Directors not less than three, appointed by the Board, who shall serve nntil the
next annual ofganization meefing of the Board and until their successors are appointed. A
majority of the members of the Executive Committee shall constitute a quorum. The vote of the
inajority of members of the Bikecutive Comibittée presenit at a meeting at. which 4 quorum is
present shall be the act of the Executive Committee.. Any vacancy on the Executive Committee
shall be filled by the Bositd of Directors. '

SECTION 2. The Executive Commiittes may exercise all powers of the Board of
Directors between the mectings of the Board except as otherwise provided in the General
Corporation Law of the State of Delaware and for this purpose references in these By-laws to the
Board of Directors shall be deemed to-include references to the Executive Committes,

SECTION 3. Meetings of the Exccutive Committee may be called at any time
wpon reasonable notice, either personally, by mail or by electronic transmission, by the
Chairman, the Chairman of the Executive Committee, or by any two members of the. Executive

SECTION 4, In the absence of both the Secretary and an Assistant Secretary, the
Executive Committee shall appoint a secretary who shall keep regular minntes of the actioiis of
the Committee and report the same to the Board of Directors.

SECTION 5. The Board of Directors may designate from the members. of the
Executive Committee a Chairman of the Executive Committee. If the Board of Directors should
not make such designation, the Executive Committee may designate a Chairman of the Executive
Committee,

OFFICERS OF THE COMPANY

SECTION 1. The officers of the Company shall consist of a Chief Executive
Oﬁicer and may include: a Chairman, President, Chief Operating Officer, one or more Vice
Chairmen, orie or more Vice Presidents, a Secretary and a Treasurer. There also may be such
other officers and assistant officers as, from time to time, may be elected or appointed by, or
pursuant to the direction of, the Board of Directors,




_ ARTICLEIX
OFFICERS - HOW CHOSEN

SECTION 1. The Directors shall appoint a Chief Executive Officer. They may
also appoint a Chairman, President, Chief Operating Officer, one of more Vice Chairmen, one or
more Vice Presidents, a Secretary and a Treasurer to hold office for one year or until others are
appointed and qualify in'théir stead or until their earlier death, resignation of removal.

B SECTION 2. The Directors may also appoint such other officérs and assistant
officers as from time:to time:they may determine, and who shall hold office at the pleasure of the
Board. In addition, the Directors may delegate to officers of the Company, as designated by the
Chief Executive Officer, the authority to appoint and dismiss assistant officers and deputy
officers within the respective officer’s area of supervision.

ARTICLE X
CHAIRMAN

SECTION 1. The Directois shall elect a Chaitman aiinually from among their
own number. The Chairman shall preside at meetings of the Board of Directors, The Chairman
shall also have such powers and duties as may from time to time be assigned by the Board of
Directors.

CHIEF EXECUTIVE OFFICER

SECTION 1. The Chief Executive Officer shall have the general powers and
duties of supervision, management and direction over the business and policies of the Company.

‘SECTION 2. The Chief Executive Officer shall see that all orders and resohutions-
of the Board of Directors and any committes thereof are carried into effect, and shall submit:
reports of the crent operations of the Company to the Board of Directors at regular meetings of
the Board, and annuai reports to the stockholders.

ARTICLE XNl
PRESIDENT

SECTION 1. In the absence of the Chief Executive Officer, the President shall
exercise the powers and duties of the Chief Executive Officer. The President shall have general
executive powers-as well as the specific powers conferred by these By-laws. The President shait



also have such powers and duties as' may from time to time be assigned by the Board of Directors
of the Chief Executive Officer.

ARTICLE XIII
CHIEF OFPERATING OFFICER

o SECTION 1. .In the absence of the Chief Executive Officer and the President, the
Chief Operating Officer shall exercise the powess and' duties of the Chief Executive Officer. The
Chief Operating Officer shall have general executive powers as well as the specific powers
conferred by these By-laws. The Chief Operating Officer shalt also have such powers and duties
as may from time to time be assigned by the Board of Directors.or the Chief Executive Officer.

. ARTICLE X1V
VICE CHAIRMEN

SECTION 1. In-the absence of the Chief Executive Officer, the President and the
Chief Operating Officer, and in the order of their appointment to the office, the Vice Chairmen
shall éxercise the powers and duties of the Chief Bxecutive Officer. The Vice Chairmen shall
have genera] executive powers as well as: the specific powers conferred by these By-laws. Each
of them shall also have such powers and duties as may from time to time be assigned by the

‘Board of Directors or the Chief Executive Officer,

ARTICLE XV
VICE PRESIDENTS

o SECTION 1. Each Vice President shall have such powers and ‘perform such
duties: as may be assigned to such officer by the Board of Directors or, subject to Section 2 of
Article XVIII, by the Chief Executive Qfficer, The Board of Directors may add to the title of any
Vice President such distinguishing designation as may be deemed desirable, which may reflect
seniority, duties or responmsibilities of such Vice President The Chief Financial Officer;
Treasurer, Controller and General Counsel shall have the powers and duties of a Vice President
whetheér or not given that designation,
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ARTICLE XV1
SECRETARY

SECTION 1. The Secretary shall attend al] sessions of the Board of Directors and
act as clerk thereof and record all votes and the minutes of all proceedings in a book to be kept
for that purpose, and shall perform like duties: for the committees of the Board of Directors when
required.

SECTION 2. The Secretary shall see that proper notice is given of all meetings of
the stockholders of the Company and of the Board of Directors. In the Secretary’s absence, or in
the case of his or her failure or inability to act, an Assistant Secretary or 8 secretary pro-tempore
ghall perform his or her duties and such other duties as may be prescribed by the Board of
Directors.

SECTION 3. The Secretary shall keep account of certificates of stock,
uncertificated shares or other receipts and securities representing an interest in or to the capital of
the Coimpany, transferred snd registered in such form and manner snd under such regulations as
the Board of Directors mey prescribe.

SECTION 4. The Secretary shall keep in.safe custody the contracts, books and
such corporite records as are not otherwise provided for, and the seal of the Company. The
Secretary shall affix the seal to any instrument requiring the same-and the seal, when 50 affixed
shall be attested by the signature of the Sécietary, an Assistant Secfetary, Treasurer or an
Assistant Treasurer.

ARTICLE XVII
TREASURER

SECTION 1, The Treasurer shall make such disbursements of the funds of the
Company as are authorized and shall render from time to time an account of all such transactions
and of the financial condition of the Company:. The Treasurer shall also perform such other
duties as the Board of Directors may from time to time prescribe.

ARTICLE XYHI
DUTIES OF OFFICERS
'SECTION 1. In addition to the duties specifically enumerated in the By-laws, ail

officers and assistant officers of the Company shall perform such other duties as may be assigned
to them from time to time by the Board of Directors or by their superior officers.
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SECTION 2. The Board of Directors may change the powers or duties of any
officer or assistant officer, or delegate the same to any other officer, assistant officer or person.

SECTION 3. Bvery officer and assistant officér of the Company shall from time

to-time report to the Board of Directors, or to his or her superior officers all matters within his or

her knowledge which the interests of the Company may requirs to be brought to their niotice.

SECTION 4. Unless otherwise directéd by thie Board of Directors, the Chairman,
the Chief Executive Officer, the President, the'Chief Operating Officer, any Vice Chairman, any
Vice President or the Secretary of the Company shall have power to vote and otherwise act on
behalf of the Company, in person or by proxy, at any meetmg of stockholders of or with respect
to any action of stockhiolders of any other corporation in which the Conipany tay hold sécurities
and otherwise to- exercise any and all rights and powers which. the Compeny may possess by

roason of its ownership of securities in such other corporation.

ARTICLE XIX |
CERTIFICATES OF STOCK, SECURITIES AND NOTES

SECTION 1. The sharés of the Comipany shall be represented by a certificate or
shall be uncertificated and shall be entered in: the books of the Company and registered as they
are issued. Centificates of stock, or other receipts and securities representing an interest in the
capital of the Company, shall bear the signature of the Chairman, the President or any Vice
Chairman or any Vice President and bear the countersignature of the Secretary or any Assistant
Secretary or the Treasurer or any Assistant Treasuret..

The Board of Directors may appoint one or mare transfer agents and registrars, and may require
all stock certificates, certificates representing any rights or options, and . any written notices or
statements relative to uncertificated stock to be sigied by such transfer agents dcting on behalf of
the Company and by such registrars,

‘Within a reasonable time after the issuance or transfer of uncertificated stock, the Company shall
send to the registered owner thereof a written notice containing the information required to be set
forth or stated on certificates pursuant to the Delaware General Corporation Law or a statement

that the Company will furnish without charge to each stockholder who so requests the powers,

designations, preferences and relative participating, optional or other special rights of each class
of stock or series thereof and the qualifications, limitations or restrictions of such preferences
and/or rights.

SECTION 2. Nothing in this Article XIX shall be construed to limit the right of
the Company, by resolution. of the Board of Directors, to authorize, under such conditions as the
Board may determine, the facsimile gignature by any properly authorized officer of any
instrument or document that the Board of Directors may determine.
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SECTION 3. In case any officer, transfer agent or registrar who shall have signed
or whose facsimile signature shall have been used on any certificates of stock, notes or securities
shall cease to be such officer, transfer agent or. regisirar of the Company, whether because: of
death, resignation or otherwise, before the same shall have been issued by the. Company, such
certificates of stock, notes and securities nevertheless may be issued and delivered as though the
person or persons who signed the same or whose facsimile signature or signatures shall have
Been used thereon had not ceased to be such officer, transfer agent or registrar of the Company.

SECTION 4, Upon sumrender to the Company or the transfer agent of the
Coimnpany of a certificate for shares. duly endorsed or accompanied by proper evidence of
succession, assignation or authority to transfer, it shall be the duty of the Company to.issue a new
certificaté or evidence of the issuance of unceftificated shares to the person entitled theéreto,
cance] the old certificate and record the transaction upon the Company’s books. Upon the receipt
of proper transfer instructions ‘from the registered owner of uncertificated shares, such
uncertificated shares shall be cancelled, issuance of new equivalent uncertificated shares or
certificatéd shares shall be made to the person entitled thereto and the transaction shall be
recorded upon the books of the Company.

.. ~ SECTION 5. The Company shall be entitled to treat the holder of record of any
share or shares. of stock as the holder in fact thereof, snd accordingly shall not be bound to
recognize any equitable or other claim to or interest in such share or shares on the part of ‘any
other person, whether or not it shall have express or other notice thereof, save as expressly
provided by the laws of the State of Delaware..

~ SECTION 6. In the case of a loss or the destruction of a.certificate of stock, a
new certificate of stock or uncertificated shares may be issued in its place upon satisfactory proof
of such loss or destruction and the giving of a bond of indemnity, unless waived, approved by the
Board of Directors.

ARTICLE XX, _
NEGOTIABLE INSTRUMENTS AND CONTRACTS

SECTION 1. Any of the following officers-who' have been. appointed by the
Board of Directors to wit, the Chairman, the Chief Executive Officer, the President, the Chief
Operating Officer, the Vice Chaimmen, the Vice Presidents, the Secretary, the Treasurer-or any
other person when such other person is authorized by the Board of Directors shall have the
:authority to gign:and execute on' behalf of the Company as maker, drawer, acceptor, guarantor,
endorser, assignor or otherwise, all notes, collateral trust motes, debentures, drafts, bills of
exchange, acceptances, securities and commercial paper of all kinds.
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SECTION 2. The Chairman; the Chief Executive: Officer, the President, the Chief
Operating Officer, any Vice Chairman, any Vice President, the Secretary, the Tredsurer or aby
other person, when such officer or other person has been appointed by the Board of Directors
shall have authority, on behalf of and for the accotnt of the Company, (a) to bomow money
against duly executed obligations of the Company; (b) to séll, discount or otherwise dispose of
notes, collateral trust notes, debentures, drafts, bills of exchange, acceptances, securities,
obligations of the' Company. and commercial paper-of all kinds; (c) to'sign orders for the transfer
of money to affifiated or subsidiary companies, and (d) to execute contracts, powers of attorney
or other documents to which the Company is a party.

7 SECTION 3. The Board of Directors may either in the absence of any of said
officers or. persons, or for any other reason, appoint some other officer or some- other person to
exercise the powers and discharge the duties of any of said officers or persons under this Article,
and the officer or person so appomtcd shall have aH the power and authority hereby conferred
upon the officer or person for whom he or she may be appointed to act.

ARTICLE XX1
FISCAL YEAR

‘ SECTION 1. The fiscal year of the Company shall begin the first day of January
and terminate on the thirty-first day of December in each year.

ARTICLE XX11
NOTICE

SECTION']1. Whenever under the:provisions of the laws of the State of Delaware
or these By-laws notice is required to be given to any Director, niémber of 2 comunittes, officér
or stockholder, it shall not be construed to mean personal notice, but such notice may be gwen by
¢lectionic transmission of in writing by dépositing the same in:the post office or letter box in a
post paid, sealed wrapper, addressed fo such Director, member of a committes, officer or
stockholdetathlsothcraddressasthesameappmsmthebooksoftheCompany: and the time
when the same shall be mailed shall be.deemed to be the time of the giving of such notice.

ARTICLE XX1il
WAIVER OF NOTICE

SECTION 1. A writtenn waiver of any notice, signed by a Director, member of a
committee, officer or stockholder, or waiver by elecironic transmission by such person, whether
given before or after the time of the event for which notice is to. be given, shall be deemed
équivalesit to the notice required to be given to such person. Neither the business nor the purpose
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of any meeting need. be specified in such waiver. Attendance at any meeting shall constitute
waiver of notice except attendance for the solepurpose of ebjecting to the timeliness.of notice.

ARTICLE XX1v
AMENDMENT OF BY-LAWS

~ SECTION 1. The Board of Directors, at any meeting, may alter or amend these
By-laws, and any altefation or amendmenit so made may be repealed by the Board of Directors off
by the stockholders at any meeting duly called. Any alteration, amendment or repeal of these By-
laws by the Board of Directors shall require the affirmative vote of at least sixty-six and two-
thirds percent {66 2/3%) of the entire Board of Directors.
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