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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

Received SEC January 28, 2009

. Andrew‘Mmphy JAN 2 8 2009

Executive Vice President and v, p;
General Counsel Aohinglon. DC 20549} 93¢

NRG Energy, Inc. oL

211 Carnegie Center ' [ oas : Yq-Y

B o e L

Princeton, NJ 08540 P

Re:  NRG Energy, Inc.
Dear Mr. Murphy:

This is in regard to your letter dated January 27, 2009 concerning the shareholder
proposal submitted by the Laborers’ LIUNA Staff & Affiliates Pension Fund for
inclusion in NRG’s proxy materials for its upcoming annual meeting of security holders.
Your letter indicates that the proponent has withdrawn the proposal, and that NRG
therefore withdraws its January 9, 2009 request for a no-action letter from the Division.
Because the matter is now moot, we will have no further comment.

Sincerely,

Gregory S. Belliston .
Special Counsel

cc:  Mark W. Speakes
Fund Administrator
LIUNA Staff & Affiliates Pension Fund
905 16th Street, NW.
Washington, DC 20006-1765
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NRG Energy, Inc.
... 211 Camegle Center
. Princaton, NJ 03540

NRG

- Phone: 609.624.4500
Fax  609.524.4501

January 9, 2009

VIA EMAIL AND COURIER
Office of Chief Counsel

Division of Corporate Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re:  Shareholder Proposal of Free Enterprise Action Fund
Exchange Act of 1934--Rule 14a-8

Dear Ladies and Gentlemen;

This letter is to inform you that NRG Energy, Inc.(“NRG” or the “Company™) intends to
omit from its proxy statement and form of proxy for its 2009 Annual Shareowners Meeting
(collectively, the “2009 Proxy Materjals™) a shareholder proposal and statements in support
thereof (the “LIUNA Proposal™) submitted to the Company on December {, 2008 by the
Laborers’ International Union of North America Corporate Governance Project (the

“Proponent™).
Pursuant to Rule 14a-8(j), we have;

» enclosed herewith six (6) copies of this letter and its attachments;

o filed this letter with the Securities and Exchange Commission (the “Commission™) no
later than eighty (80) calendar days before NRG expects to file its definitive 2009 Proxy
Materials with the Commission; and

o concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) provides that shareholder proponents are required to send companies a
copy of any correspondence that the proponents elect to submit to the Commission or the staff of
the Division of Corporation Finance (the “Staff”"). Accordingly, we are taking this opportunity to
inform the Proponent that if the Proponent elects to submit additional comrespondence to the
Commission or the Staff with respect to the Proposal, a copy of that correspondence should
concurrently be furnished with the undersigned on behatf of NRG pursuant to Rule 14a-8(k).
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BASIS FO. (0

We hereby respectfully request that the Staff concur in our view that the LIUNA Proposal
may be excluded from the 2009 Proxy Materials pursuant to Rule 14a-8(i)(10), because the
Company Proposal (as defined below), which has been reviewed and approved by the
Company’s Governance and Nominating Committee and which will be submitted to the
Company’s board of directors (the “Board™) for its consideration prior to the distribution of the
2009 Proxy Materials and if approved and recommended by the Board for submission to the
shareholders, will also be included in the 2009 Proxy Materials, substantially implements the
LTUNA Proposal.

THE LIUNA PROPOSAL

The LIUNA Proposal requests that the Board “initiate the process to amend the
Company’s governance documents (certificate of incorporation or bylaws) to provide that
director nominees shall be elected by the affirmative vote of the majority of votes cast at an
annual meeting of shareholders, with a plurality vote standard retained for contested directors
elections, that is when the number of director nominees exceeds the number of board seats.”

A copy of the LIUNA Proposal and supporting statements, as well as related
correspondence from the Proponent, is attached to this letter as Exhibit A.

THE COMPANY PROPOSAL

As currently drafted, the first sentence of Article Six! of the Company’s Amended and
Restated Certificate of Incorporation (the “Charter”) states “Except as otherwise provided in this
Certificate (including any duly authorized certificate of designation of any series of Preferred
Stock), Directors shall be elected by a plurality of the votes of the share entitled to vote in the
election of Directors present in person or represented by proxy at the meeting of the stockholders
at which Directors are elected.”

The Company has drafted a proposed amendment to Article 6 of its Charter,
. implementing a majority voting standard for uncontested directors elections and retaining a
plurality voting standard in the case of contested director elections (i.e., where the mumber of
nominees exceeds the number of spots to be filled) (the “Company Proposal™), which
amendment has been recommended by the Company’s Governance and Nominating Committee
to the full Board for its consideration and approval at its next meeting. The next meeting of the
Board is scheduled to occur in advance of the Company's distribution to its shareholders of its
2009 annual meeting proxy solicitation materials. Based upon the recommendation of the
Governance and Nominating Committee it is expected that the Board will adopt the Company

! The only other sentence contained in Aricle 6 permits director elections to be held without batlots unless the
bylaws specify otherwise. This sentence will remain intact as neither the Company Proposal nor the LIUNA
Proposal require it to be edited.
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Proposal as well as submit and recommend it to the sharehclders for their consideration at the

2009 annual meeting. If approved by the Board, the Company Proposal would be included in the

Company’s 2009 Proxy Materials and subject to a shareholder vote at its 2009 annual meeting
effective after the meeting. We believe that these actions substantially implement the LIUNA
Proposal and therefore wish to exclude the LIUNA Proposal under Rule 14a-8(i)(10) of the
Exchange Act.

The complete text of the proposed amendment contained in the Company Proposal is
attached to this letter as Exhibit B, and the substantive portion thereof reads as follows:

“Except as provided by the Certificate of Incorporation (including any duly authorized
certificate of designation of any series of Preferred Stock), each Director shall be elected by the
vote of the majority of the votes cast with respect to that Director’s election at any meeting for
the election of Directors at which a quorum is present, provided that if the number of nominees
at any such meeting exceeds the number of Directors to be elected at the meeting, the Directors
shall be elected by the vote of a plurality of the shares represented in person or by proxy at any
such meeting and entitled to vote on the election of Directors. For purposes of this Article, a
majority of the votes cast means that the number of shares voted “for” a Director must exceed
the number of votes cast “against” that Director.”

We will supplementally notify the Staff after the Board’s consideration of the Company

Proposal.
ANALYSIS

The LIUNA Proposal May Be Excluded Pursuant to Rule 14a-8(i)(10).

Rule 14a-8(i)(10) permits the omission of a shareholder proposal from a registrant’s
proxy materials if the registrant “has aiready substantially implemented” the proposal in
question. In a 1976 Exchange Act Release, the Commission stated that Rule 14a-8(c)(10)
(predecessor to current Rule 14a-8(i)(10)) was designed to provide “...that a proposal which has
been rendered moot by the actions of the management may be omitted from the issuer’s proxy
materials. This provision is designed to avoid the possibility of shareholders having to consider
matters which already have been favorably acted upon by the management....” See Exchange
Act Release No. 12598 (July 7, 1976). In a 1983 Exchange Act Release amending the proxy
rules, the Commission recognized that a proposal need not be fully effected by an issuer in order
to permit its exclusion of such a proposal as “substantially implemented.” Exchange Act
Release No. 20091 (August 16, 1983) states:

In the past, the staff has permitted the exclusion of proposals under Rule 14a-
8(c)(10) [predecessor to current Rule 14a-8(i)(10)] only in those cases where the
action requested by the proposal has been fully effected. The Commission
proposed an interpretative change to permit the omission of proposals that have
been ‘substantially implemented by the issuer’. While the new interpretative
position will add more subjectivity to the application of the provision, the
Commission has determined that the previous formalistic application of this
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provision defeated its purpose. Accordingly, the Commission is adopting the
proposed interpretative change.

In determining whether an issuer has substantially implemented a proposal the Staff has
stated that such a determination “depends upon whether [the issuer’s] particular policies,
practices and procedures compare favorably with the guidelines of the proposal.” See Texaco,
Inc. (March 28, 1991). We believe that the Company’s actions to date and proposed actions with
respect to the Company Proposal substantially implement the LIUNA Proposal.

The text of the Company Proposal makes it clear that it is adopting the voting policies
contemplated by the LIUNA Proposal. For example, the LIUNA Proposal states that the
Company’s governance documents should “provide that director nominees shall be elected by
the effirmative vote of the majority of votes cast at an annual meeting of shareholders” but
concedes that the Company may retain a plurality vote standard “for contested directors
elections, that is when the number of director nominees exceeds the number of board seats.” The
language of the Company Proposal entirely satisfies each of the LUINA Proposal’s requests and
the additional language defining what constitutes a majority vote, is consistent with the spirit of
the Proposal, Therefore the Company believes that the language of the Company Proposal
substantially implements the voting policies contemplated by the LIUNA Proposal.

The LIUNA Proposal requires the Board to “initiate the process to amend the Company’s
governance documents™ in order to implement a majority voting standard in the case of
noncontested director elections.

Under the Delaware General Corporation Law (“DGCL"), the Board cannot unilaterally
amend the director election voting standard contained in Article Six of the Charter. Instead,
Section 242 of the DGCL requires the approval of the holders of a majority of the outstanding
stock entitled to vote thereon in order to adopt an amendment to a company’s certificate of
incorporation. Therefore, the Board initially must consider, approve and recommend the
Company Proposal to the shareholders for their consideration, then the shareholders must vote on
the amendment and, if approved, the Company will effectuate the amendment by filing it with
the Delaware Secretary of State.

The Company believes that the Company Proposal substantially implements the LTUNA
Proposal because by: :

e previously drafting a proposed amendment to Article Six of the Charter requiring
majority voting in noncontested director election and reteining a plurality vote standard in
the case of contested director election;

» previously gaining the approval and recommendation of the Company’s Governance and
Nominating Committee to submit the Company Proposal to the full Board for its
consideration;

e ——
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¢ intending to submit, and later submitting, the Company Proposal to the Board at its next
scheduled meeting for its consideration and approval in advance of the distribution of the
2009 Proxy Materials to the shareholders; and

o intending to include, and if approved and recommended by the Board as expected, later
including, the amendment contained in the Company Proposal to the shareholders for
their consideration at the 2009 annual meeting,

the Company has exceeded the demands of the Proponent to “initiate” the Charter amendment
process.2

The Staff has regularly granted no-action relief to issuers seeking to exclude a
sharehoider proposal requiring its board of directors 1o inifiate a charter or bylaw amendment in
order to implement a majority voting standard with respect to certain or all shareholder vote
matters pursuant to Rule [4a-8(i)(10), because the Staff views such proposal’s as being
substantially implemented where the issuer’s board of directors has approved such charter or
bylaw amendment and represented that it will submit and recommend such amendment for
shareholder consideration at the next annual meeting. See The Pep Boys--Manny, Moe & Jack
(available April 2, 2008) (permiiting the exclusion under Rule 14a-8(i)(10) of a proposal to
require the board to adopt a majority vote standard for uncontested director elections in its
bylaws where the issuet’s board had approved a similar charter amendment and represented that
it would recommend and submit the proposed charter amendment for shareholder consideration
at the next annual meeting). See also Time Warner Inc. (available February 29, 2008), Baker
Hughes Incorporated (aveilable February 20, 2007y, Marathor Qil Corporation {available
January 16, 2007).

The Staff has also granted no-action relief under Rule 14a-8(i)(10) in similar cases in
which an issuer seeking to exclude a shareholder proposal requesting the initiation of a charter or
bylaw amendment in order to implement a majority voting standard with respect to certain or all
shareholder vote matters, where, in order to comply with the timing requirements of Rule 14a-
8(j), the issuer has represented to the Staff that (1) its board of directors will consider such
amendment prior to the distribution of that year’s annual meeting proxy materials to its
shareholders and (2) that, if approved, the Board will submit and recommend such amendment
for shareholder consideration at the next annual meeting, subject to the issuer in question
submitting supplemental notification to the Commission reporting the outcome of such board
meeting. See The Dow Chemical Company (available March 3, 2008); American International
Group, Inc. (available March 12, 2008) and H.J. Heinz Company (May 20, 2008) (in each case,

2 The Company is not required to amend its bylaws pursuant to the requirements of the LIUNA Proposal because in
the case of director election specifics, the Company’s Amended and Restated Bylaws (the “Bylaws") refer back to

. the provisions of the Charter (see Article ITI, Section 2 of the Bylaws stating “...Directors shall be elected and
hold office only in the manner provided in, the Amended and Restated Certificate of Incorporation.”™). Also,
Article VII, Section 10 states that in the event any provisicn of the Bylaws is or becomes inconsistent with a
provision of the Charter, the Bylaws' provision shall not be given any effect to the extent of such inconsistency.
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permitting the exclusion under Rule 14a-8(i)(10) of a proposal to require the issuer’s board of
directors to adopt a majority vote standard for uncontested director elections in its charter and/or
bylaws where the issuer represented to the Staff that (1) its board of directors would consider the
matter at its next meeting (prior to the distribution of the annual meeting proxy materials) and, if
approved, submit and recommend the amendment for shareholder consideration at the upcoming
annual meeting and (2) it would submit subsequent correspondence to the Staff reporting the
outcome of such board meeting).

Similar to the Dow Chemical Company, American Intemational Group, Inc. and H.J.
Heinz Company no-action letter requests, the Company hereby represents that (1) the Board will
consider the Company Proposal at its next meeting (prior to the distribution of the 2009 Proxy
Materials), (2) if the Company Proposal is approved, the Board will submit and recommend the
Charter amiendment contained in the Company Proposal for shareholder consideration at its 2009
annual meeting and (3) it will submit a supplemental notification to the Commission reporting
the outcome of such Board meeting,

If the Board approves the Company Proposal at its upcoming meeting, the Company will
include the Company Proposal as a matter subject to a shareholder vote at its 2009 annual
meeting, a full year in advance of when the LIUNA Proposal contemplated the Company holding
such a shareholder vote,

For the reasons stated above, the company believes that it has substantially implemented
the LIUNA Proposal and therefore should be permitted to exclude the LIUNA Proposal on the
basis of Rule 14a-8(i)}10).

CONCLUSION

Based upon the foregoing analysis, it is respectfully submitted that the Proposal may be
omitted from NRG’s 2009 Proxy Materiais. Your confirmation that the Staff will not recommend
enforcement action if the Proposal is omitted from the 2009 Proxy Materials is respectfully
requested.

If you have any questions, require further information, or wish to discuss this matter,
please call me at (609) 524-5115.

Sincerely,

] A rphy
Executive Vice President and
General Counsel

Enclosures
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cc:  Jennifer O’Dell
Assistant Director of Corporate Affairs
Laborers' Intemational Union of North America Corporate Governance Project
905 16th Street, N.W.
Washington, DC 20006

Gerald T. Nowak
Kirkland & Ellis LLP
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If yon bave eny questions or wish to discuss the
please contact Ms. Jennifer O'Dell, Assistant Director of the LIUNA
Department of Corporate Affaits at (202) 942-2359, Copies of
correspondence ar 4 request for a “no-action” letter should be. -
forwarded to Ms, O'Dell In cere of the Laborers' Imternational Union™
ofNorﬂ:AmeﬁeaCo:pmmﬁmumjwt.mw"MNW
Washington, DC 20006,

Siocerely, -
MARK W, SPEAKES '
Pund Administrator

ce:  Jennifer O'Dell, LIUNA Cotporute Affuirs - o
Enclosures : .
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Resolved: That the shareholders of NRG Energy, inc. ("Company”) hereby request that
the Board of Direclors Initiate the appropriate process to amengd the Company’s
govemnance documents (cerfificate of incomoration or bylaws) to provide that director
nominees shall be elected by tha affiimative vote of the maljority of votes cast at an
_annual meefing of sharcholders, with a plurality vote standard retained for contestdd
. diractor electigns, that is, when the number of director hominees exceeds the number of
board seats.

Supporting Statement; In order to provide shareholdera a meaningful role in director
elections, our Company’s director glection vots standard should be. changed to a
majority vote standard. A majority vote standard would require that a nominee.receivea
mejority of the votes cast in order to be efected. The standard is particularly welksuitad
for the vast majorily of director elections in which only board norhinated candidates aye
on the ballot. We beliove that a majority vole etandard In' board elactions: would
establish a challenging vole etandard for board nominees and Improve the performance
- of individual directors and antire boards. Our Company presently uses a piurality vole
" standand in &l director elections. Under the plurality vote standard, a nominee for the
board can be elected with as litle as a single affimative vols, evén if a- substantia!
majority of the votes cast are “withheld” from the nominee. C o

In-response to eirong shareholder support for a majority. vote standard in director
elecions, an increasing number of the nation's teading companies, including inle!,
" Géneral Electric, Motorola, Hewlett-Packard, Morgan Stanley, Wal-Mart,‘Horme Depot,
- Gannett, Marathon O, and Pfizer have adopted a majority vote standand In ¢ompany
- bylaws of articles of incorporation. Additionally, these companies have adopted director
- resignation poficies in their bylaws or corporate governance policies to addiéss post-
elaction lasuss relatad to the status of director nominees that fail to win elaction;, Other
companies have responded only partially to the call for change by.simiply adopfing post-
_election director resignation policles that set procedures: for addressing the blatus of
. director novninees that receive more *withhold® votes than “for* votes. At the time of this

 proposal submission, our Company and its board had not taken either action. -

: We believe that a post-election director resignation policy. without a - majcrity vole
standard in company bylaws or articles Is an Inadequate reform: The critical first etép in
establishing a meaningful majority vote policy s the adoption of '8 ma ity vots
standard. With a majorfly vote standard in placs, the board can than cansider action on
. devaloping post-election procedures to address tha status of directors that fall‘to win

election. A majority vote standard combined with a post-election diractor resignatidn
" policy would estabiish a meaningful right for shareholders to elect directorg, and reserve
- for tha board an important post-election role In determining the tontinved status of an
. unelected director. We feel that this combination of the majorily vote Standard with 2
" post-election policy represents a true majority vote standard, . -

F "

~d

-

~3



Exhibit B

CERTIFICATE OF AMENDMENT
TO
THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
NRG ENERGY, INC.

LI

Adopted in accordance with the provisions of §242 the
General Corporation Law of the State of Delaware

* b % B

NRG Energy, Inc., a corporation organized and existing under the laws of the State of
Delaware (the “Corporation”), hereby certifies as follows:

FIRST: The Board of Directors of the Corporation adopted the resolution set forth
below proposing an amendment to the Amended and Restated Certificate of Incorporation of the
Corporation (the “Amendment”) and directed that the Amendment be submitted to the holders of
the issued and outstanding shares of capital stock of the Corporation entitled to vote thereon for
their consideration and approval:

RESOLVED, that the Amended and Restated Certificate of Incorporation
of the Corporation be, and hereby is, amended in accordance with the provisions
of Section 242 of the General Corporation Law of the State of Delaware by
deleting Article Six thereof in its entirety and substituting therefor Article Six to
read in full as follows: '

ARTICLE SIX

Except as provided by the Certificate of Incorporation (including
any duly authorized certificate of designation of any series of
Preferred Stock), each Director shall be elected by the vote of the
majority of the votes cast with respect to that Director’s election at
any meeting for the election of Directors at which a quorum is
present, provided, that if the number of nominees at any such
meeting exceeds the number of Directors to be elected at the
meeting, the Directors shall be elected by the vote of a plurality of
the shares represented in person or by proxy at any such meeting
and entitled to vote on the election of Directors. For purposes of
this Article, a majority of the votes cast means that the number of
shares voted “for” a Director must exceed the number of votes cast
“against” that Director. Elections of Directors need not be by
written ballot unless the By-laws of the Corporation shall so
provide. :

SECOND: In accordance with Section 242 of the General Corporation Law of the
State of Delaware, the Amendment was duly approved and adopted by the holders of a majority
of the issued and outstanding shares of capital stock of the Corporation entitled to vote thereon.

% * * * *



IN WITNESS WHEREOF, the undersigned on behalf of the Corporation for the purpose
of amending the Amended and Restated Certificate of Incorporation pursuant to the General
Corporation Law of the State of Delaware, under penalties of perjury does hereby declare and
certify that this is the act and deed of the Corporation and the facts stated herein are true, and
accordingly has hereunto signed this Certificate of Amendment to the Amended and Restated
Certificate of Incorporation this ____ day of 2009.

NRG Energy, Inc.
a Delaware corporation

By:

Name:
Title:




NRG Energy, Inc.
211 Cameghs Center
Princeton, NJ 08540

Phone: 609.524.4500
Feot 809.524 4501

NRG

Januery 27, 2009

Office of Chief Coungel

Division of Corporation Finance
Secutities and Exchange Commission
100 F Street, N.E. - :
Washington, D.C. 20549

Re:  Withdrawal of No-ction Letter Request Regarding the Shareholder Proposal
of the Laborers' Inlernational Unton of Narth America Corporate Governance
Project ‘

Dear Ladies and Gentlemen:

. Inalsttor dated January 9, 2009, we requested that the staff of the Divisibn of Carporation
Finanre concur that NRG Energy, Inc. (“NRG™) could propérly exclude from its proxy materidls for its
2009 Anriual Shareowners Mesting a sharehiolder proposal received from the Labarers® International
Union of North America Corparate Governence Project (the “Proporient ” and such proposal, the
“LIUNA Proposal™)).

“ - Bnolosed is a letter.addressed-to NRG from the Proponent dated January 16, 2009, stating that the
Proponent voluntarily withdraws the LIUNA Proposal. See Exhibit A. In reliance on this letter, we hereby
withdraw our no-action request dated January 9, 2009, relating to NRG's ability to exclude the LIUNA
Proposal pursuznt to Rule 14a-8(X10) promulgsted unde the Securities Exchange Act of 1934.

If yon have any questions, require further information, or wish to discuss this matter, please dall’
me at (609) 524-5115. :

Enclosures

o Jennifer O*Dell




Laborers’ Internatienal Union of North America Corporate Govmance Project
905 16th Street, N.W.
Washington, DC 20006

Gerald T. Nowak
Kirkland & Ellis LLP
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LIUNA STAFF & AFFILIATES PENSION FUND

Jaomexy 16, 2009 .
Mo :
NRG Bnergy, Inc.
211 Carnepéo Center .
Prinoston, NJ 08540 .
Dear Ms Tanyjs, ’ o
On belalfof the Laboren? Staff & Affliates Pension Pund (P,
1 bereby wi:hdmw the sharcholder proposal (“Proposal®) submitted ¥y the
Fund for inclusion in the NRG Baergy, Ino. (*Company™) proxy siatement &
the Company has substantially impiemented the proposal.

Asslstant Director of the LIUNA Department awmn% .

Sincerely, . _

mw.% . d

co:  Jeonifir O'Dell, Asst, Director, LIUNA :
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- KIRKLAND & ELLIS LLP

AND AFFILIATED PARTNERSHIPS
200 East Randotph Drive
Chicago, Illinols 80§01
Gerald T. Nowak
To Call Writer Directly: (312) 861-2000 . Facsimile;
(312) 881-2075 {312) 861-2200
growak@kirkland.com www.kirkland.com
January 9, 2009
VIA E-MAIL AND FEDERAL EXPRESS |
Office of Chief Counsel '
Division of Corporate Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re:  NRG Energy, Inc. - No-Action Letter Request Relating to the Laborers’
Intermnational Union of North America Shareholder Proposal dated :

December 1, 2008

Ladies and Gentlemen:

* Enclosed please find six copies of a no-action letter request (the “Reguest™
submitted by NRG Energy, Inc. (the “Company™) in response to the shareholder proposal it
received on December 1, 2008 (the “LIUNA Proposal’™from the Laborers’ International Union
of North America Corporate Governance Project (the “Proponent™), including copies of the
LIUNA Proposal as well as the supporting statements and related correspondence from the
Proponent, pursuant to the requirements of the Securities Exchange Act of 1934, as amended.

Should you have any questions relating to the foregoing, please feel free to
contact the undersigned at (312) 861-2075.

Sincerely,

Gerald T. Nowak

cc Jennifer O’Dell
Assistant Director of Corporate Affairs
Laborers’ International Union of North America Corporate Governance Project
905 16th Street, N.W.
Washington, DC 20006

Hong Kong London Los Angeles Munich New York Palo Alto San Francisco Washington, D.C.



NRQ Energy, Inc.

NRG

Phone; 609.524.4500
Fax:  609.524.4501

January 9, 2009

AND R
Office of Chief Counsel
Division of Corporate Finance .
Securities and Exchange Commissfon
100 F Street, N.E,
Washington, D.C, 20549

Re:  Shareholder Proposal of Free Enterprise Action Fund
Exchange Act of 1934--Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that NRG Energy, Inc.(“NRG"” or the “Company™) intends to
omit from its proxy statement and form of proxy for its 2009 Annual Shareowners Meeting
(collectively, the “2009 Proxy Materials™) a shareholder proposal and statements in support
thereof (the “LIUNA _Proposal”) submitted to the Company on December 1, 2008 by the
Laborers’ International Union of North America Corporate Govemance Project (the

“Proponent™).
Pursuant to Rule 14a-8(j), we have:
o enclosed herewith six (6) copies of this Ietter and its attachments;

o fited this letter with the Securities and Exchange Commission (the “Comunission”) no
" later than eighty (80) calendar days before NRG expects to file its definitive 2009 Proxy
Materials with the Commission; and

« concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) provides that sharcholder proponents are required to send companies a
copy of any correspondence that the proponents elect to submit to the Commission or the staff of
the Division of Corporation Finance (the “Staff”). Accordingly, we are taking this opportunity to
inform the Proponent that if the Proponent elects to submit additional comrespondence to the
Commission or the Staff with respect to the Proposal, a copy of that correspondence should
concurrently be furnished with the undersigned on behalf of NRG pursuant to Rule 14a-8(k).
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BASIS

We hereby respectfully request that the Staff concur in our view that the LIUNA Proposal
may be excluded from the 2009 Proxy Materials pursuant to Rule 14a-8(i)(10), because the
Company Proposal (as defined below), which has been reviewed and approved by the
Company’s Govemnance and Nominating Committee and which will be submitted to the
Company’s board of directors (the “Board™) for its consideration prior to the distribution of the
2009 Proxy Materials and if approved and recommended by the Board for submission to the
shareholders, will also be included in the 2009 Proxy Materials, substantially implements the
LIUNA Proposal. ’

THE LIUNA PROPOSAL

The LIUNA Proposal requests that the Board “initiate the process to amend the .

Company's govemance documents (certificate of incorporation or bylaws) to provide that
director nominees shall be elected by the affirmative vote of the majority of votes cast at an
anoual mecting of sharcholders, with a plurality vote standard retained for contested directors
elections, that is when the number of director nominees exceeds the number of board seats.”

A copy of the LIUNA Proposal and supporting statements, as well as related
correspondence from the Proponent, is attached to this letter as Exhibit A.

THE COMP. PROPOSAL

As currently drafted, the first sentence of Article Six! of the Company’s Amended and
Restated Certificate of Incorporation (the “Charter) states “Except as otherwise provided in this
Certificate (including any duly authorized certificate of designation of any series of Preferred
Stock), Directors shall be elected by a plurality of the votes of the share entitled to vote in the
election of Directors present in person or represented by proxy at the meeting of the stockholders
at which Directors are elected.”

The Compeny has drafted a proposed amendment fo Article 6 of its Charter,
implementing a majority voting standard for uncontested directors elections and retaining a
plurality voting standard in the case of contested director elections (i.e., where the number of
nominees exceeds the number of spots to be filled) (the “Company Proposal™), which
amendment has been recommended by the Company’s Govemnance and Nominating Committee
to the full Board for its consideration and approval at its next meeting. The next meeting of the
Board is scheduled to occur in advance of the Company’s distribution to its shareholders of its
2009 anmual meeting proxy solicitation materials. Based upon the recommendation of the
Governance and Nominating Committee it is expected that the Board will adopt the Company

1 The only other sentence contatned in Article 6 permits director elections to be held without bailots unless the
bylaws specify otherwise. This sentence will remain intact as neither the Company Froposal nor the LIUNA
Proposal require it to be edited,

S TE R
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Proposat as well as submit and recommend it to the shareholders for their consideration at the
2009 annual meeting. If approved by the Board, the Company Proposal would be included in the
Company's 2009 Proxy Materials and subject to a shareholder vote at its 2009 annual meeting
effective after the meeting. We believe that these actions substantially implement the LIUNA
Proposal and therefors wish to exclude the LIUNA Proposal under Rule l4a-8(1}(10) of the

Exchange Act.

The complete text of the proposed amendment contained in the Company Proposal is
attached to this letter as Exhibit B, and the substantive portion thereof reads as follows:

“Except as provided by the Certificate of Incorporation (including any duly authorized
certificate of designation of any series of Preferred Stock), each Director shall be efected by the
vote of the majority of the votes cast with respect to that Director’s election at any meeting for
the election of Directors at which a quorum is present, provided that if the number of nominees
at any such meeting exceeds the number of Directors to be elected at the meeting, the Directors
shall be elected by the vote of a plurality of the shares represented in person or by proxy at any
such meeting and entitled to vote on the election of Directors. For purposes of this Article, a
majority of the votes cast means that the number cof shares voted “for” & Director must exceed
the number of votes cast “against” that Director.”

We will supplementally notify the Staff after the Board’s consideration of the Company
Proposal.

ANALYSIS .
The LIUNA Proposal May Be Excluded Pursuant to Rule 14a-8(ji)(10).

Rule 14a-8(i}(10) permits the omission of a sharcholder proposal from a registrant’s
proxy materials if the registrant “has already substantially implemented” the proposal in
question. In a 1976 Exchange Act Release, the Commission stated that Rule 14a-8(c)(10)
(predecessor to current Rule 14a-8(i)(10)) was designed to provide “...that a proposal which has
been rendered moot by the actions of the management may be omitted from the issuer's proxy
materials. This provision is designed to avoid the possibility of sharehoiders having to consider
matters which already have been favorably acted upon by the management....” Ses Exchange
Act Release No. 12598 (July 7, 1976). In a 1983 Exchange Act Release amending the proxy
rules, the Commission recognized that a proposal need not be fully effected by an issuer in order
to permit its exclusion of such & proposal as “substantially implemented.” Exchange Act
Release No. 20091 {August 16, 1983) states:

In the past, the staff has permitted the exclusion of proposals under-Rule )4a-
8(c)(10) [predecessor to current Rule 14a-8(i)(10)] only in those cases where the
action requested by the proposal has been fully effected. The Commission
proposed an interpretative change to permit the omission of proposals that have
been ‘substantially implemented by the issuer'. While the new interpretative
position will add more subjectivity to the epplication of the provision, the
Commission has determined that the previous formalistic application of this
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provision defeated its purpose. Accordingly, the Commission is adopting the
proposed interpretative change.

In determining whether an issuer has substantially implemented a proposal the Staff has
stated that such a determination “depends upon whether [the issuer's] particular policies,
practices and procedures compare favorably with the guidelines of the proposal.” See Texaco,
Inc. (March 28, 1991). We belicve that the Company’s actions to date and proposed actions with
respect to the Company Proposal substantially implement the LTUNA Proposal.

The text of the Company Proposal makes it clear that it is adopting the voting policies
contemplated by the LIUNA Proposal. For example, the LIUNA Proposal states that the
Company's governance documents should “provide that director nominees shall be elected by
the affirmative vote of the majority of votes cast at an annual meeting of shareholders” but
concedes that the Company may retain a plurality vote standard “for contested directors
elections, that is when the number of director nominees exceeds the number of board seats.” The
language of the Company Proposal entirely satisfies each of the LUINA Proposal’s requests and
the additional language defining what constitutes a majority vote, is consistent with the spirit of
the Proposal. Therefore the Company believes that the language of the Company Proposal
substantially implements the voting policies contemplated by the LIUNA Proposal.

The LIUNA Proposal requires the Board to “initiate the process to amend the Company's
governance documents” in order to implement a majority voting standard in the case of
noncontested director elections.

Under the Delaware General Corporation Law (“DGCL"), the Board cannot unilaterally
amend the director election voting standard contained in Article Six of the Charter. Instead,
Section 242 of the DGCL requires the appraval of the holders of a majority of the outstanding
stock entitled to vote thereon in order to adopt an amendment to a2 company’s certificate of
incorporation. Therefore, the Board initially must consider, approve and recommend the
Company Proposal to the shareholders for their consideration, then the shareholders must vote on
the amendment and, if approved, the Company will effectuate the amendment by filing it with
the Delaware Secretary of State,

. The Company believes that the Company Proposal substantially implements the LIUNA
Proposal because by:

e previously drafting a proposed amendment to Anrticle Six of the Charter requiring
majority voting in noncontested director election and retaining a plurality vote standard in
the case of contested director election;

e previously gaining the approval and recommendation of the Company’s Governance and
Nominating Committee to submit the Company Proposal to the full Board for its
consideration;
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¢ intending to submit, and later submitting, the Company Proposal to the Board at its next
scheduled meeting for its consideration and approval in advance of the distribution of the
2009 Proxy Materials to the shareholders; and

o intending to include, and if approved and recommended by the Board as expected, later
including, the amendment contained in the Company Proposal to the shareholders for
their congideration at the 2009 annual meeting,

the Company has exceeded the demands of the Proponent to “initiate” the Charter amendment
process,?

The Staff has regularly granted no-action relief to issuers seeking to exclude a
shareholder proposal requiring its board of directors to initiate a charter or bylaw amendment in
order to implement a majority voting standard with respect to certain or all sharcholder vote
matters pursuant to Rule 14a-8()(10), because the Staff views such proposal’s as being
substantially implemented where the issuer’s board of directors has approved such charter or
bylaw amendment and represented that it will submit and recommend such amendment for
shareholder consideration at the next annual meeting. See The Pep Boys--Manny, Moe & Jack
(available April 2, 2008) (permitting the exclusion under Rule 14a-8(i){10} of a proposal to
requite the board to adopt a majority vote standard for uncontested director elections in its
bylaws where the issuer’s board bad approved a similar charter amendment and represented that
it would recommend and submit the proposed charter amendment for shareholder consideration
at the next annual meeting). See also Time Warner Inc. (available Febroary 29, 2008), Baker
Hughes Incorporated (available February 20, 2007); Marathon OiH Corporation (available
January 16, 2007).

The Staff has also granted no-action relief under Rule 14a-8(i)(10) in similar cases in
which an issuer seeking to exclude a shareholder proposal requesting the initiation of a charter or
bylaw amendment in order to implement a majority voting standard with respect to certain or all
sharchoider vote matters, where, in order to coraply with the timing requirements of Rule 14a-
8(j), the issuer has represented to the Steff that (1) its board of directors will consider such
amendment prior to the distribution of that year’s annual meeting proxy materials to its
shareholders and (2) that, if approved, the Board will submit and recommend such amendment
for sharcholder consideration at the next annual meeting, subject to the issuer in question
submitting supplemental notification to the Commission reposting the outcome of such board
meeting. See The Dow Chemical Company (available March 3, 2008); dmerican International
Groisp, Inc. (available March 12, 2008) and H.J. Heinz Company (May 20, 2008) (in each case,

2 The Company is not required to amend its bylaws pursuant to the requirements of the LIUNA Proposal because in
the case of director ¢lection specifics, the Company's Amended and Restated Bytaws (the “Bylaws™) refer biack to
the provisions of the Charter (see Asticle IlI, Section 2 of the Bylaws stating “...Directirs shall be elecied and
hold office only in the mammer provided in, the Amended and Restated Certificate of Incorparation.™). Also,
Article VI, Section 10 states that in the event any provision of the Bylaws is or becomes inconsistent with a
provision of the Charter, the Bylaws® provision shal! not be giver any effect to the extent of such inconsistency.
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permitting the exclusion under Rule 14a-8(i}(10) of a proposal to require the issuer’s board of
directors to adopt a majority vote standard for uncontested director elections in its charter and/or
bylaws where the issuer represented to the Staff that (1) its board of directors would consider the
matter at its next meeting (prior to the distribution of the annual meeting proxy materials) and, if
approved, submit and recommend the amendment for shareholder consideration at the upcoming
annual meeting and (2) it would submit subsequent correspondence to the Staff reporting the
outcome of such board meeting).

Similar to the Dow Chemical Company, American International Group, Inc. and H.J.
Heinz Company no-action letter requests, the Company hereby represents that (1) the Board will
consider the Company Proposal at its next meeting {prior to the distribution of the 2009 Proxy
Materials), (2) if the Company Proposal is approved, the Board will submit and recommend the
Charter amendment contained in the Company Proposal for shareholder consideration at its 2009
annual meeting and (3) it will submit a supplemental notification to the Commission reporting
the outcome of such Board meeting.

If the Board approves the Company Proposal at its upcoming meeting, the Company will

include the Company Proposal as a matter subject to a sharcholder vote at its 2009 annual
meeting, a full year in advance of when the LIUNA Proposal contemplated the Company holding
such a shar¢holder vote.

For the reasons stated above, the company believes that it has substantially implemented
the LIUNA Proposal and therefore should be permitted to exclude the LIUNA Proposal on the
basis of Rule 14a-8(i)(10).

CONCLUSION

Based upon the foregoing analysis, it is respectfully submitted that the Proposal may be
omitted from NRG’s 2009 Proxy Materials. Your confirmation that the Staff will not recommend
enforcement action if the Proposal is omitted from the 2009 Proxy Materials is respectfully
requested.

.If you have any questions, require further information, or wish to discuss this matter,
please call me at (609) 524-5115,

iR furply
Executive Vice President and
General Counsel

BEnclosures
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cc:  Jennifer O'Dell
- Assistant Director of Corporate Affairs
Laborers’ International Union of North America Corporate Governance Project
905 16th Street, N.W.
Washington, DC 20006

Gerald T, Nowak
Kirkland & Ellis LLP
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Resolved: That the shareholders of NRG Energy, inc. (‘Company”) hereby request that
e Board of Directors Initiate the appropriste process to amend e Company's
governance documeants (certificate of incorporation or bytaws) to pravide that director
nominees shall be elocled by the affirative vote of the majority of votes cast at an
annual meeting of shareholders, with a plurality vote standard retained for contested
. diractor efections, that is, when the numbser of director nominees exceeds the number of
board ceats. .

Supporting Statement: In ordsr to provide shareholders a meaningful rols in director
elections, our Company's diractor election vote standard should be. changed to &
majorlly vote standard. A majority vote etandard would require that a nominge.tecelve-a
majority of the votes cast in order to be electad. The standard is particularly wellsuited
for the vast majorily of director electiohs In which only board norninated ¢candidates afe
on the ballot. We balieve that o majority vole standard In’ board elections: woukd
establish a chaflenging vole standard for board nominees and improve the perfomance
- of individual diractors and entire boards.  Our Company presently uses a plurality vote
" gtandard in all director elections. Under the plurality vote standard, a nominee for the
board can be electod with as [ifle as a single affimative vote, even if a substantial
majority of the votes cast are “withheld” fram the nomines. oL o

In-response to strong shareholder support for & majority. vote standard In' director
elsctions, &n Increasing number of the nation’s leading companies, including Intdl,
* Géneral Electric, Motorola, Howlatt-Packard, Morgan Stanley, Wal-Mart,:Home Dépat,
- Gannett, Marathon ON, and Pfizer have adopted a majorily vote standard in company
- bylaws or articies of incorporation. Additionslly, these companies have adopted director
- resignation poficies In thelr bytaws or corporate governance policles to address post-
olection issues related to the status of director nominees that fall to win elestion; Other
companies have responded only partiafly to the call for change by simply adopling post-
_ alaction director resignation policies that set procedures: for gddressing the Status of
. director nominees that receive more “withhold™ votss than “for"vates. Atthe time of thjs
 proposal submission, our Company and its board had not taken either action. - °

. We befievo that a post-elsction director resignation policy. without a - majarity vole
standard in company bytaws or articles is an madequata reform: The critical firgt stap in
establishing a meaningful majority vote policy Is the adoption of '8 majority vote
standard. With a majority vote standard in placs, the board can then ogasider: on
) post-electon procedures to address the status of directors. that fall to win
_election. A majority vote standard combined with a post-election director resignation
poficy would establish a maaningful right for sharenoiders to alect dlrectars, and resenve
. _hrﬂnbomdanﬂm)ommmhcﬁmmleindetermhingﬂlebnnﬂnﬁedstamsdan
{_umer.WefedmmhmbmmofmemaW.mmm with a
'post-eiecﬁonpoltcyrepresantsatruemajomyvotestandardt . o
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Exhibit B

CERTIFICATE OF AMENDMENT
TO
THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
" OF
NRG ENERGY, INC.

L L B B ]

Adopted tr accordance with the provisions of §342 the
General Carporation Law of the State of Delaware

" % % &

NRG Energy, Inc., a corporation organized and existiﬂg under the laws of the State of
Delaware (the “Corporation”), hereby certifies as follows:

FIRST: The Board of Directors of the Corporation adopted the resolution set forth
below proposing an amendment to the Amended and Restated Certificate of Incorporation of the
Corporation (the “Amendment™) and directed that the Amendment be submitted to the holders of
the issued and outstanding shares of capital stock of the Corporation entitled to vote thereon for
their consideration and approval:

RESOLVED, that the Amended and Restated Certificate of Incorporation
of the Corporation be, and hereby is, amended in accordance with the provisions
of Section 242 of the General Corporation Law of the State of Delaware by
deleting Article Six thereof in its entirety and substituting therefor Article Six to
read in full as follows:

ARTICLE SIX

Except as provided by the Certificate of Incorporation (including
any duly authorized certificate of designation of any series of
Preferred Stock), each Director shall be elected by the vote of the
majority of the votes cast with respect to that Director’s election at
any meeting for the election of Directors at which a quorum is
present, provided, that if the number of nominees at any such
meeting exceeds the number of Directors to be elected at the
meeting, the Directors shall be elected by the vote of a plurality of
the shares represented in person or by proxy at any such meeting
and entitled to vote on the election of Directors. For purposes of
this Article, a majority of the votes cast means that the number of
shares voted “for” a Director must exceed the number of votes cast
“against” that Director. Elections of Directors need not be by
written ballot unless the By-laws of the Corporation shall so
provide.

SECOND: In accordance with Section 242 of the General Corporation Law of the
State of Delaware, the Amendment was duly approved and adopted by the holders of a majority
of the issued and outstanding shares of capital stock of the Corporation entitled to vote thereon.

4 & *x ] *



IN WITNESS WHEREOF, the undersigned on behalf of the Corporation for the purpose
of amending the Amended and Restated Certificate of Incorporation pursuant to the General
Corporation Law of the State of Delaware, under penalties of perjury does hereby declare and
certify that this is the act and deed of the Corporation and the facts stated herein are true, and
accordingly has hereunto signed this Certificate of Amendment to the Amended and Restated
Certificate of Incorporation this ____ day of , 2009.

NRG Energy, Inc.
a Delaware corporation

By:

Name:
Title:

END




