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| Re:  Con-way, Inc
Incoming lettcr dated December 9 2008

- Dear Mr. Stoller:

: This is in response to your letters dated December 9, 2008 and January 12, 2009
concerning the shareholder proposal submitted to Con-way by James M. Diehl. We also
have received letters from the proponent dated December 14, 2008, January 6, 2009 and
January 21, 2009. Our response is attached to the enclosed 'photocopy of your
conespondence By doing this, we avoid having to recite or summarize the facts set forth

 in the correspondence. Copies of all of the correspondence also will be provided to the
proponent .

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal proceduwe regarding shareholder

_-proposals.

Sincerely, .

Heather L. Maples

Senior Special Counsel
-Enclosures
cc:  JamesM.Diehl N o matT
. | : b M@&msbh: L
~* FISMA & OMB Memorandum M-07-16 ** | _ ﬁ | FER 11 2009
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January 22, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

. Re:  Con-way inc.
Incoming letter dated December 9, 2008

The proposal réquests that the board of directors take the necessary steps to
ensure that future annual shareholder meetings be distributed over the internet using
‘webcast technology.

There appears to be some basis for your view that Con-way may exclude the
proposal under rule 14a-8(i)(7), as relating to Con-way’s ordinary business operations
(i.e., shareholder relations and the conduct of annual meetings). Accordingly, we will not
recommend enforcement action to the Commission if Con-way omits the proposal from
its proxy materials in reliance on rule 14a-8(i)(7). In reaching this position, we have not
found it necessary to address the alternative basis for omission upon which Con-way
relies. : '

Sincerely,

Damon Colbert
Attomey-Adviser




: DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the nile by offering informal advice and suggeshons
- and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
~ in support of its intention to exclude the proposals from the Company’s. proxy matenals as well.
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views, The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
.proposal. Only a court such as a U.S. District Court can decidé whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not precludea -
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
matena.l



" Dear Sir or Madam:

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
' FOUR TIMES SQUARE '
NEW YORK 10038-8522

TEL: {21 &) 735-3000

FARX: (212) 7352000 LOB ANGELES

December 9, 2008

Securities and Exchange Comimission
Division of Corporation Finance
_Office of Chief Counsel

100 F Street, NE.

Washington, D.C. 20549

RE: Con-way Inc. - Omission of Rule 14a-8 Shareholder
Proposal Submitted by James M. Diehl

We are writing on behalf of our client, Con-way Inc., a Delaware
corporation (the "Company™), pursuant to Rule 14a-8(j) under the Securities
ExchangeActof1934,asamended,torequestﬂ:attheStaﬂ”ofﬂ:eDivisionof ’
Corporation Finance (the "Staff") of the Securities and Exchange Commission (the

"Commission") concur with the Company’s view that, for the reasons stated below,
the shareholder proposal and supporting statement (the "Proposal”) submitted by
JammMD:ehl(the"Pmpom')maypmpeﬂybeommedﬁomthepmxymatenals

- {the meyMMa!s")tobedxmbutedbymsCompmymeonngcnmvmhﬁszOOQ
annualmeenngofshamholders. :

In accordance with Staff Legal Bulletin No, 14D (November 7,2008),

weare&mm]mgtoﬁcSmﬁ‘C)ihmleuerand(n)theProposaJandooveﬁeﬁerdamd

November 12, 2008, submitted by the Proponent and attached hereto as Exhibit A.
In accordance with Rule 14a-8(5)(1), a copy of this submission is being sent
simultaneously to the Proponent.

nuutnu. ‘ - mmsm
21 735-3360 . : . . mg-,{,:'c'
CURECY FAX . .
©1N 7TI73300 '
HONG KONG
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L Introduction ' ) :

The Proposal urges that the Company broadcast live over the Internet
using webcast technology all future annual meetings of shareholders, with such
webcast including all executives, directors and shareholders participating in the
meeting. The Proposal also provides that the live audio-video broadcast include all
the site of the meeting (that is, participating in the ammal meeting electronically).
Finally, the Proposal provides that replays of the entire audio-video recordings of
eachamualmeeﬁngbeavmlable,ondemandandforammspemﬁedpenodofume,
via the Company’swebme.

Specifically, the Proposal states:

Resolved: ThatCan-wnylnc. Stockholders urge the Board of
Directors take the necessary steps to ensure that future Annual
ShmholdersMeetmgsbedxsm"bmdmﬂxImemctumg
webcast technology.

This proposal isoomprisedoftln'eeessmﬁal elements.
1) Live video-audio broadcast of Con-way Execuuv&s.

DleandShmholdmpmummtheAnnual
Meetings.

2) Live video-audio broadcast of Executives and

- Directors participating from Company headquarters or
other locations.

3) Post meeting, on-demand distribution via Con-w_ay's
“website of entire video-audioreqordings of its Annual
Meetmgs

TheCompanymweststhatﬂnStaﬂ'mncurmththeCmpmy’swew

that the Proposal may be exciuded from the Proxy Materials because (i) in violation
- of Rule 14a-8(i)X(7), the Proposal deals with matters relating to the conduct of the
Company’s ordinary business operations and (ii) in violation of Rule 14a-8(i)(3), the
Proposal includes numerous materially false and misleading statements and is vague
and indefinite in substantial part and thus, materially false and misleading, all in
violation of Rule 14a-9. In addition, if the Staff does not concur that the Proposal
‘maybe excluded from the Proxy Materials in its entirety, the Company requests that -
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the Staff concur with the Comi:any's-viewﬂmtthq?roposal‘bemvisedtbomiicertain
porﬁonsofthesuppmﬁngstatamntasdismssedinSecﬁonﬂ.B.lbelow. :

II.  Basesfor Excludmg the Proposal

- Al TherpoMMayBeExduded Under Rule 143-8(i(7) Becauseit
" Deals Directly with Matters Relating to the Company's Ordinary Busmess
~ Operations,

: Rtﬂel4a-8(')(7)pamltsacompanytoom1tashamholderpmposal

- from its proxy materials if it deals with matters related to the corepany's ordinary.

" business operations. In its Release adopting amendments to Rule 14a-8 iri 1998, the
Comm:smonsmdthatthegeneralpohcymderlymgtheordmarybumness
 exclusion is "to confine the resotution of ordinary business problems to management

andthcboaxdofdxmctom,smoextxsmacucablcforshateho!dustodwdehowto
solve such problems at an annual shareholders meeting." See Exchange Act Release
No. 34-40018 (May 21, 1998). This policy is based on two central considerations: (i)
"[certain tasks are so fimdamental to management's ability to run & company on a
day-to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight” and (ii) the "degree to which the proposal secks to ‘micro-
manage' the company by probing too deeply into matters of a complex nature zpon
which the shareholders, as a group, would not be in & position to make an informed
jodgment." Id.

: The Company believes these fundamental policy considerations
justify the exclusion of the Proposal. Determinations as to whether the Company
should conduct live video-andio webcasts of all future annual meetings of

shareholders and, if so, how such webcasts should be conducted, fall squarely within

the scope of the Company's ordinary business operations. Similarly, determinations
as'to whether any such webcasts should be subject to replay on demand for an ‘
unspecified period of timé (and, possibly, forever) are clearly within the scope of the
Company's ordinary business operations. In determining whether it is appropriate to
«conduct live webcasts and subsequent rebroadcasts of its annual meetings, the
Company must consider various associated costs (some of which are expected 1o be
substantial), the date, time and location of the annual meeting, the location of '
.pmtcmantsnotprwmnatﬁzemmoftbemmlmeeung,technologyandsmfﬁng
support, anticipated website u-afﬁc and shareholder reldtions. .

Forexample,sevua!ymagotheCompany’sBoa:dofDlmﬁm(the
- "Board"), as contemplated by item 407(b)(2) of Regulation S-X, ddopted a policy
that the Chairman of the Board and the Chief Exccutive Officer attend annual
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meetings in person, and that other directors attend annual meetings either in person
or electronically. As a result, many directors have participated in annual meetings by
telephomic conference call, cither from their homes or places of business. The
Proposal, if adopted and implemented, would require, at substantial cost to the
 Company, the necessary video-audio webcast equipment to be available at-each site
_ where directors participating electronically are located or, alternatively, would
necessitate a change in the Board's pre-existing policy regarding director -
_ participation in annual meetings. These are matters relating to ordinary business
'opemuonsﬂnatarctobedctmnmdbymeBoardmﬂmﬂmnshareholdm o

S TheStaﬁ'hasbemconmswnImnswewthatshmholderproposals
relating to the webcast of annual meetings fall within the "ordinary business"
exclusion of Rule 14a-8(iX7). In Commonweaith Energy Corporation (November
15, 2002), the Staff concurred with the exclusion of a proposal requesting that the
company make audio or video recordings of shareholder and director meetings, and
retzin such recordings for a minimum of three years for review by shareholders and
‘directors. The Staff concluded that the proposal related to ordinary business .
‘operations because it related to "shareholder relations and the condnet of annual
" meetings” and was therefore excludable under Rule 14a-8(i}(7). - Similarly, in Jrvine
Sensors Corporation (January 2, 2001), the Staff concurred in the exclusion under
Rule 14a-8(1X7) of a proposal relating to shareholder communications, incleding a
spectﬁcpmwmonrequesungthattheoompanywebeastnsmmmlmeenngsof
shareholders.

T The Proposal, if adopted and implemented, would have the effect of
strongly discouraging, if not completely climinating, electronic participation in
amual meetings by Company directors. As a result, the Proposal could influence
significantly the location, date and time of the Company’s future annual meetings.
The Staff has concured with the exclusion imder Rule 14a-8(1X7) of shareholder

* proposals seeking to dictate the date and location of annual meetings. See, e.g., Bank
of America Corporation (December 14, 2006); Raytheon Company (January 19,
2006); Continental Airlines, Inc. (September 3, 2004); Bank of America Corporation
(January 10, 2003), and Verizon Communications, Inc. (Jannary 30, 2001)

' Smnlarly,ﬂ:nesmﬂ"has concurred with the exclusion under Rule 14a-
8(i)(7) of proposals relating to conduct of annual meetings. See, e.g., Bank of
America Corporation (February 16, 2006) (exclusion of a proposal that "all
stockholders shall be entitled to atted and speak at any and all Annual Meetings of
Stockholders™); Exxon Mobil Corporation (Maxch 2, 2005) (exclusion of a proposal
mqusungtmebesetamdeateachannmlmeenngforshamholdetsmaskqwsuons

. of directors); EMC Corporarwn(March'I 2002) (exclusion of a pmposal requesting
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ﬂaatthsoompanypledgetoconhmewboldm-pmmannualmeenngsbmeﬂ:e

determination of whether to hold an in-person meeting was a matter of ordinary

‘business operations); AmSouth Bancorporation (January-15, 2002) (exclusion of a

proposal requesting that the floor of the company’s annual meeting be opened to

questions and comments from shareholders for thirty minutes prior to adjournment);

Niagara Mohawk Holdings, Inc. (March 5, 2001) (exclusion of a proposal that

" related to setting aside a discussion room for all sharcholders at the company's

annual meeting);-and The Gillette Company (February 2, 2001) (exchusion of a- .

- proposal recommending thai the board provide information to shareholders attending
the company's annual meeting and present measures for open discussion). :

C The Company anticipates there would be significant costs associated

~ with implementing the Proposal's provisions that (i) directors and executives,
wherever located, who participate electronically in an anmual meeting be part of a
live video-audio broadcast, and (i) annual meeting webcasts be subject to replay on
demand on the Company’s website for an unspecified period of time (and, possibly,
forever). The Staff regularly has concurred that companies may exchude shareholder
proposals pursuant to Rule 14a-8(i)(7) where implementation of the shareholder

. proposal would require the company to incur significant additional expenses. See,
e.g.,.The Procter & Gamble Company (August 9; 2007) (exclusion of a proposal
requiring that the company sponsor televigion programs in Spanish, which, the

. company argued, would cause the company to incur significant additional costs); The :
Bureau of National Affairs, Inc. (February 23, 2001) (exclusion of a proposal i
requiring that the company hire a firm to determine its "market value,” which the

' y noted would be "prohibitively expensive"); and Masco Corporation

{February 26, 2008) (exclusion of a proposal requiring that the company limit the

term of its engagement of outside auditors to five years, where the company noted

thcponentmllymcreasedcostsnwouldmcmbyadoptmgmxhpohcy) -

. B TheProposalMaybeExcludedUnderRuleMa-S(i)(ﬁ!)Becanselt
-4s Materially False and Misleading in Violation of Rule 142-9.

" 1. Substantial Portions af the Proposal are Materially False and Msleadmg :
Including Statements that Impugn Character, Integrity or Personal Reputation and
Make Charges Concemmg Improper or Nlegal Conduct, Without Factual
- Foundation..

.- The Company believes that the Proposal may properly be excluded’
under Rule 142-8(IX3). Rule 14a-8(1)(3) permits a company to exclude a shareholder
proposal and its related supporting statement from its proxy materials if such -
"proposal Or supporting statement is contrary to any of the Commission's proxy rules,
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including Rule 14a-9, which prohibits materially false or misleading statements in
proxy soliciting materials.” Rule 14a-9, Nate (b) cites as an example of false and

 misleading statements "[m]aterial which directly or indirectly imipugns character,
. nltegntyorpcmondwputauon,orduecﬂyormdnwﬂymakesnhmgesoonccmmg

improper, illegal or immoral conduct or associations, without factual foundation.”
Consistent with Note (b) to Rule 14a-9, the Staff stated in Section B.4 of Staff Legal
Bulletin No. 14B (September 15, 2004) that reliance on Rule 14a-8(i}(3) to exclude
ormodlfyasmwnentmaybcappmmwhere“smmdmcﬂyormdmcﬂy
impugn character, integrity, or personal reputation, or directly or indirectly make
charges concerning improper, ﬂlega],ornnmoraloonductormon,mthout
faomalfoundatxon.

Thesuppmﬁngstatemexnmbmttedbythehoponenicxﬂseveml
questions asked by the Proponent at the Company's 2005, 2006, 2007 and 2008
ammual meetings of shareholders. These questions refer by name to the Company's
former Chief Executive Officer (Gregory Quesnel), former General Counsel

- (Eberhard Schmoller), current non-executive Board Chair (Keith Kennedy) and
" .current General Counse} (Jennifer Pileggi). The questions posed by the Proponent at

prior annual meetings, and restated in the supporting statement, are accusatory in
nature and are intended to imply improper actions on the part of these former and
current officers and on the part of the Company's Board, thereby impugning the
character, integrity end personal reputations of such persons and implying improper.
or illegal conduct. These assertions are made by the Proponent without factual
fomdaﬁonmdmmolmonomom(b)ofkule 14a-9.

_ Thc&ctthatﬂ:e?roponenusmnngqumonsheprmouslyasked
at annual meetings does not excuse violations of Rule 14a-9. As stated ir an article
by David A. Sirignano (who was at the time a senior member of the Staff), "Review

 of Proxy Contests by the Siaff of the Securities and Exchange Commission®

(September 6, 1988), "[tThe solicitor assumes responsibility and liability for material

prepared and published by another party and reprinted in proxy solicitation material.
Such material is subject to the same scrutiny end the same standards of disclosure as
all other proxy materials of such person. Accordingly, the solicitor must be prepared
msuppo;tthestatemmtsmade,mtmmlythefactthatthestaemmtswmmade '

i He:e,thesohmhngpemon:sthehoponenlandthesohcmngmatmal
is the supporting statemnent forming part of the Proposal. If a soliciting person is
required by Rule 14a-9 to be responsible for the gccuracy of cited statements made -
by third parties, the Proponent is certainly responsible for the republication of his

" own pricr statements.
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) Therponent‘sassuuonsmthempportmgstammentaremaIumlly'
falseandm:sleadmgmthefollowmgrespects : .

. QuestianRegardmgm. Que.md.vComuIﬂngAgrcemem. In connection with
Mr. Quesnel's departure as Chief Executive Officer of the Company. in 2004, Mr.
Quesnel end the Company entered into a fairly typical consulting and non-
‘competition agreement, which was approved by the Company’s overwhelmingly
independent Board. The agreement required Mr. Quesnel's agsistance during a

" one-year transition period following his departure and Mr. Quesnel agreed not to

~ work for a competitor during that onc~year period. The Proponent’s question,

* . asked at the 2005 annual meeting and reiterated in the supporting statement,
-suggwtstharewassomeﬂnngnmpmpcrabomthnagmancntmﬂmmng
any factual foundation whatsoever for such assertion.

. QumionRegardmgAgremnthrhM Schmoller. Thlsquesuonmdemgnedto
imply, without any factual foundation whatsoever, that improper payments were
. made by the Company to Mr. Schmoller upon his departure as the Company's
- -General Counsel in 2004. The question also includes a false allegation against -
Ms. Pileggi, without any factual foundation whatsoever. The Proponent's
apparent basis for his false and misleading allegations is that fact that Chairman
* Kennedy, in response to a question asked by the Proponent at the 2005 annual
meeting, referred to the payment to Mr. Schmoller as "stay pay” rather than
"severance pay.” Mr. Kenmedy and Ms. Pileggi subsequently advised the
Pmponent,onseveralowaswns,thatﬂwpaymmmmm Schmoller were
"severance payments," but the Proponent persists in publishing his erroneous and
'mm:ppomda]legaﬁonsasmoxysohmﬁngmatmal

. .QmﬂanRegardingBacIadanngofOpﬂom. ‘I‘hxsqu&étionisdesignedtosuggest,
without any factual foundation whatsoever, that the Company’s executives and
directors engaged in improper backdating of options, The Proponent is well
aware of the answer to this question, as he was informed in response to his
question at the Compary’s 2007 anmual meeting that the Audit Committee of the
Board, consisting entirely of independent directors, conducted an investigation
into backdating of options at the Company and determined that no improper
backdating of options had occurred. Again, this question is designed to create an
implication of improper activity by executives and directors when none, in fact,

_® Question Regarding Annual Meeting Transcripts. This question, which was

asked by the Proponent et the 2006 annual meeting, is false and misleading. In

fact, elsewhere in the supporting statement, the Proponent acknowledges that the
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Company does, in fact, post anrual meeting transcripts on its website. Thé fact -
that the cited question originally was posed in 2006 does not excuse the :
materially false and misleading natire of the question today.

msmﬂ'hasalongmdmgpohcyﬂmWespmpeﬂymay
excludeaﬂorpmtofshareholderpmposa]sﬂmtoonmmmatmalnnpu@mgthe
character, integrity or personal reputation of, or make charges concerning illegal or
immopacmﬂuaby,ﬂ:awmpmﬂdirecmrsmemployeeswithomfactualbasia
See, e.g., Entergy Corporation (February 14, 2007) (exclusion of a proposal where,
among other false and misleading material, the proposal contained statements which
imipugned the character of independent directors by questioning their independence
mdmmnuanngsomednecmrshadconﬂlmofmtaest),IheSwissHetveﬁaM
Inc. (April 3, 2001) (exclusion of a proposal that implied, without factual foundation,
that directors have violated or may choose to violate their fiduciary duties); and
Phoenix Gold International, Inc. (Navember 21, 2000) (exclusion of portions of a
~ supporting statement questioning the independence of independent directors). The
Staff also has concurred that companies may exclude from shareholder proposals
statements implying that the company had engaged in wrongdoing. See, e.g., 3M
- Company (February 17, 2004) (requiring a proponent either to provide support for or
to omit assertion in the supporting statement that the company has faced certain
litigation); Post Properties, Inc. (March 26, 2004) (exchusion of portion of a
supporting statement asserting that the company may have violated federal securities
laws by failing to disclose fully a director's compensation package); Bolse Cascade
* Corporation (January 23, 2001) (exclusion of portion of a supporting statement
alleging that the company had engaged in wrongdoing and was "routinely criticized
by environmental and humsan rights leaders™); and Freeport-McMoRan Copper &
Gold Inc. (February 22, 1999) (exclusion of portion of a supporting statement
discussing a #all Street Journal atticle which suggested, without factual basis, that

thecompanyhadmgagedmmproperoondmt)
In Section E.] of Staff Legal Bulletin No. 14 (July 13, 2001} the Staff

- mﬂm“whenamopomlandmpmungmmwﬂ]mqmdﬁaﬂedand

extensive editing in order to bring them into compliance with the proxy rules, we
may find it appropriate for companies to exclude the entire proposal, supporting
statmmnt,orboth,asmatmallythlseormlsleadmg Inhghtoflhcpervaswenaml'e
of the false and misleading statements contained in the supporting statement, the
Company believes the entire Proposal may properly be excluded from the Proxy
Materials. In the alternative, the Proponent should be required to remove or revise
‘the materially false and misleading statements cited above.
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* 2. The Proposal is Inherently Vogue and Indeﬂri:‘re.l
' In Section B.4 of Staff Legal Bulletin No. 14B (September 15, 2004),

_ ﬂ:pStSﬁ'stntmthatmﬁmcemR:ﬂb-IM(ﬂﬁ)mamludcmmodifyasmemem

may be appropriate where “the resolution contained in the proposal is 5o inherently
vague or indefinite that neither the stockholders voting on the proposal, nor the .
company in implementing the proposal (if adopted), wouldbeabletodetemmemth
anymsomblecmnnyexacﬂywhatacuonsormeasuresthepmposalwqmm :

ThePropoMm‘gmtheBoardtoprov:de"postmeeﬁng,on—demand
dlslribunmv:a[tbc Company's] website of éntire video-audio recordings of its
Anmnual Meetings.” The Proposal does not specify how long the Company would
provide access to these video-audio recordings on its website. Accordingly,

- sharcholders voting on the Proposal would niot have a clear understanding of the

costs and other burdens which would be imposed on the Company if the Proposal
were adopted and implemented. Likewise, the Company would not know
spemﬁmllywhatachom:twoﬂdbewcpectedtomkemorderwlmplmthe

*. Proposal.

TheStaﬁ',mnunmmusno—acuon letters,hasconcurredmthe

' exclusion of shareholder proposals involving vague and indefinite requirements

where neither the shareholders voting on the proposal nor the campany would be
able to determine with reasonable certainty what measures the company would take

" if the proposal were implemented. See, e.g., Bank of America Corporation (February

25, 2008) (exclusion of a proposal requesting that the company not involve itself in
activities that support coal mines or the construction of coal-burning power plants

because the proposal was vague and indefinite as to what activities the company was - .

to refrain from undertaking); Wendy's International. Inc. (February 24, 2006)

(exclusion of & proposal requesting a report on the progress made toward
“accelerating development” of certain humane slsughter techniques because the
proposal was vague and indefinite as to what "accelerating” and "development”

" meant); and The Ryland Group, Inc. (January 19, 2005) (exclusion of a proposal that

the company compile a report on the company’s compliance with certain
sustainability guidelines because the proposal was vegue and indefinite as to how
suchcomphanoewastobemmured)

Since the Proposal is vegue and indefinite and since nejther the
shareholders voting on the Proposal nor the Company would be able to determine
with reasonable certainty exactly what actions compliance with the Proposal requires,
the Company believes that the Proposal may properly be excluded from the Proxy
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IH. Conclnsion

For the reasons stated above, the Company requests that the Staff .
concur with the Company’s view that the Proposal may properly be excluded from -
the Proxy Materials pursnant to (i) Rule 14a-8(i)(7) because the Proposal relates to
the Company’s ordinary business operations and (if) Rule 14a-8(i)(3) because the
Proposallsmatmallyfalsemdm:sleadmg'mwolahon of Rule 14a-9. Should the -
Staff disagree with the Company's positiops or require any additional information,
we would appreciate the opportunity to confea'vmhﬂmStaﬁ'concennngﬁ:m
matters prior to the issuance of its response. :

On behalf of the Company, werequestthattheSlaﬁ'e—inmlacopyof :
mmsponsetothmlettextothmmdmm:ﬁatdﬂwgm_mmm

. Pmponm at " FISMA& OMB Memorandum M-07-16 **

If the Staff has any questions oroommmtsrcgm'dmgthcforegomg,
pleaseconmctﬂ:eundermgaedai(ZIZ) 735-3360.

P2

cc:  Jenmifer W. Pi!egg;,Esq ScmoerPres:dcm,GmﬂralComseland
Secretary, Con-way Inc. ‘

Mr. JamgsM.Diehl

696583.03-Now York Server 6A - MSW
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EXHIBIT A

JAMES M. DIEHL

*** HISMA & OMB Memcrandum M-07-16 **"

November 12, 2008

' Con-way Inc. '
E jennifer Plleggl, senor V.P., Genéral Counsel and Secretary
2855 Campus Ditve
! Sulte 300
{ 3an Mateo, CA
| 944083 .-

As o Conway Inc. shoreholder. having Company securifies in excess of the minfmum
required value and for the length of time required under Rule 140-8 of the Securtiies and
Exchange Commission Act of 1934, with the infent fo retain aff owned securities, moke
the following Sharehokder Proposat and request that this Proposal be included in the

" Company's 2009 Proxy Statement pand!ng a sharehoider vole ot the Company’s next
annual or special meefing.

- Dear Ms, Plleggi,

Sincersly,

James M. Diahl

" Enclosed: sharsholder Proposal

e o

——.y e




d e c————
- - . 3t me

Shareholder Proposal

Lesolvad: That Con-way Inc. Slockholders urge the Board of Diractors fake the necessary sleps o -
ensure that future Annual Sharehokiers Meetings be distributed over fhe iIntemet using webcas! technology.

mw&motmmdm

1 Mvummmwcmtofmmnmmmdmhddmmmgh
R Annudal Meetings.

b mmmumofmmmmwmmmcmmmm«
other ncalions.

.q mmmmmmwma«mmmmom
Annuc) Meatings,

Suppoiiing Sutement: Con-wary inc. [Con-way/Company] recognizes that Shorehoiders normatly do not
atiend thair AnnwalMeelings for a varialy of reasons, Fornmvyemha(:ompanymwnofmvlde
sharehoidars with coples of e franseripts of thase Moefings. Attending Shareholders were prohibiled fom
elactonicaly ecording any partion of the maetings. . Under thal schame, Sharethoiders vwena prevented fom
_mm«mmmﬁmwmmmmuﬂmmmm : .

1 2005 Roi Fonsanier, mesmmmmmnomwedw “Tha {Annuci Meesting)
m-mlplsucwoamledocwnenmmunoibw modaavuiuhlatommundomn'

' mmmmwuwmknnuammsmmm GenemlComeland
Secrstary reporied, "We malntain that fhot (ransaripty) & o Intemna! Company record of onintemal Company.
document an we don't share it exlemally,” |

My nama & Jomes M. Dieh] and as a Shareholder | have attended every Annuat Meefing since 2004 and
participaled in the question and cniswers porfion of those meelings. | befieve thal the Compony’s policy that
premhsha’eloldmt_omlmhg whal ook placeaMnmcIMeoﬁmnwnswmnbleund
unaccapiobis.

For 0 lew minutes once a year, Shmuasmg!vmmoppmmﬂv!oquesrbthimmdme
Ctnlmnnoﬂtaﬁnmdregu'dthmmnyncMes. GQuestions tha), 1 asked oulside of the Annuat Meeting, 3
may go unarmwered, .
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niunuﬁcnummewwrndpfmmﬁodmmesgcuﬁhsw Bumpe(:umﬁon

2005: wnmmmmamceo.aegwwmemmum
$$,000.000.00 consulfing agreement?

2006;  Why does the Company refuse o provide Shareholders with Annual Mesting ransatpls?

207:  Hod the Company found any instonces of improper backdaing of siock opfions?

208 Whydid Genergl Counsel Fleggl reperl to the SEC thal Kmar General Coursel, Eberhard
Schmolter was given $850,00000 in severance pay, nwusodwﬂvﬂw-pﬂvusawmmedy
claimed during He 2005 anmual Meeling®

wmmtom«tmcawbmemmmwmoﬂmmmm

successil, The ranscipts are now pasted on Conway's webille under Invesior Relations. However, Conway
could and should do mare lo provide its Sharsholders with onng access to lis Annual Mesfings. Leam inore
ot: yww.conwawharehoider.com

lurge you to véie YES for this proposol,
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January 12, 2009 ovpinad

By e-mail to shareholderproposals@sec.gov

Securities and Exchange Commission:
Division of Corporation Finance
Office of Chief Counsel

100 F Street, NE.

Washington, D.C. 20549

RE:  Con-way Inc. - Supplement to Letter Dated December 9,
2008 Related to Omission of Rule 14a-8 Shareholder

Proposal Submitted by James M. Diehl
Dear Siro;Madam:

I refer to my letter dated December 9, 2008 (the "December 9 Letter™)
pursuant to which I requested, on behalf of our client, Con-way Inc., a Delaware corporation
(the "Company™), that the Staff of the Division of Corporation Finance (the "Staff") of the
Securities and Exchange Commission (the "Commission") concur with the Company's view
that the shareholder proposal and supporting statement (the "Proposal™) submitted by James
M. Diehi (the "Proponent”) may property be omitted from the proxy materials (the "Proxy
Materials") to be distributed by the Company in connection with its 2009 annual meeting of
shareholders.

This letter is in response to the Proponent's letter to the Staff dated January 6,
2009 (the "Proponent’s Letter™) and the 31 accompanying attachments (the "Attachments"),
and is intended to supplement the December 9 Letter.

In accordance with Staff Legal Bulletin No. 14D (November 7, 2008), we
are e-mailing this letter to the Staff. A copy of this submission is being sent simultaneously
to the Proponent.
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L Introduction

As the Proponent's Letter readily acknow!ledges, the Proponent is a former

. employee whose employment with the Company was terminated in 2001. Since that time he
has pursued, through a variety of means, a number of personal grievances agaist the
Company and certain of its current and former officers and directors. Despite the candid
admission in the Proponent’s Letter that "[mJuch of the background details that I will provide
has no bearing whatsoever, on the actual Proposal before the Commission™ (at page 7)
(emphasis added), the Proponent nevertheless devotes the major part of his 21-page letter
and 31 accompanying Attachments to placing his numerous personal grievances on the
public record. This, we believe, is an unnecessary imposition on the Staff's time and a
flagrant misuse of the Rule 14a-8 process.

ppp——

The Proponent's Letter and accompanying Attachments also demonstrate
that each of the Proponent's grievances has been carefully reviewed by the Company's
management and/or Audit Committee of the Board of Directors, with the assistance of
outside counsel as warranted. The Company repeatedly has responded to the Proponent’s
allegations. '

- The Proponent's Letter states (at page 6): "[t]he fact that my interest in the
Company began during a personal dispute with the Company seven years ago should not be
a factor in granting the Company's request to omit the Proposal. The Proposal should be
Judged solely on its own merits, the actual content detailed in the Proposal, its Supporting
Statement, and in accordance with Commission Rnles.” On this point, the Company agrees.
The Company is not seeking to exclude the Proposal based on "personal grievance” or
"special interest" grounds under Rule 14a-8(iX4). The Company has requested the Staff's
concurrence that the Proposal may be excluded from the Proxy Materials because (i) in
violation of Rule 14a-8(iX7), the Proposal deals with matters relating to the corduct of the
Company's ordinary business operations and (ii) in violation of Rule 14a-8(i)3), the
Proposal includes numerous materizlly false and misleading statements and is vague and
indefinite in substantial part and thus materially false and misleading, all in viclation of Rule
14a-9.

ConSequently, the Company will not use the Rule 14a-8 process to debate
the substance of the Proponent's various personal grievances.’

! The Attachments to the Proponent's Letter demonstrate the pervesive nature of the inaccurate
allegations made therein. Two examples are set forth below:

First, the Proponent's Letter (at page 9) inaccurately asserts that Jenmifer Pileggi, the Company’s
Senior Vice President and General Counsel, was evasive in her response at the 2008 anmual
meeting of sharcholders to the Propenent's question about the relationship of Eberhard Schmoller,

(cont'd)
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As a final introductory point, we note (but do not understand) the
Proponeut'sefforttormseanmsuewnmmgﬂ:eversmnofhlscoverletterweﬁnnmhedto
the Staff as Exhibit A to the December 9 Letter. The cover letter we properly furnished was
the Proponent’s November 12, 2008 letter (the "November 12 Letter™) which accompanied
the Proposal. The Proponent's Letter (at page 5) asserts that the November 12 Letter was
"amended” by his December 1, 2008 letier (the "December 1 Letter™) (Attzchment 4 to the
Proponent's Letter), and that our failure to include the December 1 Letter with the December
9 Letter "could have, and would most likely have, an unfair affect [sic] on the Proponent's
ability to have the Proposal included with the Company's Proxy Materials.”

' The December 1 Letter was written in response to my letter dated November
20, 2008 (the "November 20 Letter) (Attachment 5 to the Proponent’s Letter) notifying the
Proponent, pursuant to Rule 14a-8(f), of his non-compliance with a procedural requirement
of Rule 14a-8. In the December 1 Letter, the Proponent corrected the procedurzal deficiency
on a timely basis, and the Company is not seeking to exclude the Proposal on any procedural
grounds. Therefore, the November 20 Letter and the December 1 Letter have no relevance
to the Company’s request that the Staff concur in its omission of the Proposal from the Proxy
Materials.

IL The Proponent's Letter Fails to Refate the Company's Argument that
the Proposal May Be Excluded Under Rule 14a-8(1)(7) Because it Deals Directly
with Matters Relating to the Company's Ordinary Business Operations,

Section ILA. of the December 9 Letter sets forth a detailed and specific
argument, backed by numercus precedents, supporting the Company’s view that it may
properly exclude the Proposal under Rule 14a-8(i)(7) becanse the Proposal deals with
matters relating to the Company's ordinary business operations. As discussed in the
December 9 Letter, the determination as to whether to conduct Eive webcasts and subsequent

(cont'd from previous page)
the Company’s prior General Counnsel, with an outside law firm. In fect, Attachment 16 to the
Proponent’s Letter (at page 13) shows Ms. Pileggi's clear response to the Proponent:

*Iirn, we have no information as to Eb's [Mr. Schmolter's] personat relationship with Morrison

- and Foerster. The Company used Morrison & Foerster on occasion on company business and
the Company and the sudit committee retained them. The audit committee retained them in
this case as well.”

Second, the Proponent's letter alleges that the two minute time period allotted to each sharcholder
for questions at ennual meetings is insufficient. In fact, as the Proponent knows, no time
limitation has been applied to the Proponent, who has been given the opportimity to ask multiple
questions at each shareholders’ meeting he has attended. Attachment 16 to the Proponent's letter
(at page 15) shows the Company’s Chairman, Keith Kennedy, assuring the Proponent that he was
under no time deadline: "We'll give you the time for your questions, Jim. Don't worry.”
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’

rebroadcasts of annual meetings involves consideration, among other things, of matters
relating to (1) the manner in which the Company communicates with its shareholders; (2) the
manner in which the Company conducts its annual meetings; (3) the date, time and location
of the Company’s annual meetings and (4) the expenditure of potentially significant amounts
of corporate funds. The Staff consistently has concurred that companies may exchude under
Rule 14a-8(i)7) shareholder proposals which deal with these matters. The Proponent's
Letter makes no effort to refirte the numerous precedents cited in the December 9 Letter, nor
doces the Proponent's Letter cite any precedent to support its argument that the Proposal does
not relate to the Company’s ordinary business operations. In fact, the Proponent’s Letter (at
page 4) acknowledges that the no-action letters cited as precedent in the December 9 Letter
present "similar issues" to those presented by the Proposal. The Proponent's sole response to
thcmwedmmngsmbrnmwﬂwamhmmathwhoposalm"quueunm
_itself” (at page 4).

The Proponent’s primary argument that the Proposal should not be excluded
under Rule 14a-8(iX7) is his conclusory assertion in the Proponent's Letter (at page 4) that
the Proposal “would transcend the day-to-day business matters and would raise policy issues
so significant that it would be appropriate for a sharebolder vote.” The Proponent, however,
offers no support for his conclusory statement, and fails to identify any basis for his
conclusion that it is a matter of significant policy whether the Company (or all companies)
should webcast and subsequently rebroadcast their antual meetings.

HI.  The Proponent's Letter Fails to Refute the Company's Argament that
the Proposal is Materially False and Misleading in Violation of Runle 14a-9.

As discussed in Section II.B.1. of the December 9 Letter, the Proponent’s
supporting statement cites several questions asked by the Proponent at the Company's 2005,
2006, 2007 and 2008 annual meetings of sharcholders which we believe are accusatory in
nature and are intended to imply improper actions on the part of certain former and current
officers and on the part of the Company's Board, thereby impugning the character, integrity
and personal reputations of such persons and implying improper or illegal conduct without
factual foundation in violation of Note (b) of Rule 14a-9,

In Section X1 of the Proponent's Letter (starting at page 12), the Proponent
discusses the quastions he cited in the supporting statement. While we believe such
discussion contains numerous mischaracterizations and misstatements, we will cite only a
few:

»  Question Regarding Agreement with My. Schmoller. The Proponent's Letter (at page 14)
explicitly acknowledges that the Company disclosed in its 2005 proxy statement the fact
that Mr. Schmoller received $850,000 in severance pay in connection with his departure
as the Company’s General Counsel in 2004. Furthermore, as stated in the December 9
Letter, it has been explained to the Proponent on numerous occasions that the payments
to Mr. Schmoller were, in fact, severance payments. The Proponent, however, continves
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to dwell on the statemnent from the 2005 annual meeting made by the Company's
Chairman of the Board, Keith Kennedy, characterizing the payment to Mr. Schmoller as
"stay pay” instead of "severance pay." Mr. Kennedy's characterization was entirely
understandable since the agreement with Mr. Schmoller was that the Company would
provide him with a severance payment if he agreed to stay on with the Company until
the completion of the divestiture of one of the Company’s significant businesses. Given
that the payment to Mr. Schmoller was described in the Company’s public filings as
severance pay, and that it has been described as such to the Proponent on numerous
occasions, it is most surpriging that the Proponent's Letter (at page 16) states: "[i]t is
only now, that this issue has come before the Commission, that the Company has
capitulated and conceded that Mr. Schmoller did in fact receive severance pay." As
noted above, two pages earlier in the Proponent’s Letter, the Proponent acknowledged
thatﬁwpaymentwasdesm‘bedasasevermoepaymmtmﬂle&mpanfsm%pwxy
statement.

*  Question Regarding Backdating of Options. As stated in the December 9 Letter, we
believe this question is designed to falsely imply, without any factual foundation
whatsoever, that the Company’s executives and directors engaged in improper
backdating of options. In responss to the Proponent's question about the backdating of
options at the 2007 annual meeting, Chairman Kennedy stated that the Audit Committee
had conducted an investigation and determiined that there was no improper backdating of
options {Attachment 15 to the Proponent's Letter, at page 7). We do not dispute the
appropriateness of the Proponent’s question at the time it was asked at the 2007 annual
meoeting; however, it is materially false and misleading for Proponent to reiterate such
question in solicitation materials for the 2009 annual meeting without disclosing that his
quesnonwasdwlymswmedmdﬂlatmmmalmvmganmmcmdedﬂmthmhad

been no backdating of options.

The Proponeat's Letter also fails to rebut the Company’s argument in
Section I1.B.2. of the December 9 Letter that the Proposal is false and misleading because it
is vague and indefinite and thus excludable under Rule 14a-8(i}(3). The Proponent’s Letter
(at page 2) states that the intent of the Proposal is to require video participation only from
executives and directors who "actively” participate i annual meetings. This interpretation,
however, is not at all apparent from the text of the Proposal. The fact that the Proponent's
interpretation of the Proposal is very different from the Company’s interpretation
underscores the point that "neither the stockholders voting on the proposal, nor the company
in implementing the proposal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires.” Staff Legal Bulletin 14B,
Section B.4. (September 15, 2004).

IV. Conclasion

For the reasons stated above and in the December 9 Letter, the Company
continues to believe that the Proposal may properly be omitted from the Proxy Materials

I
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pursuant to (i) Rule 14a-8(i)(7) because the Proposal relates to the Company's ordinary
business operations and (ii) Rule 14a-8(i)(3) because the Proposal is materially false and
misleading in violation of Rule 14a-9.

On behalf of the Company, we request that the Staff e-mail a copy of its

response to this letter to the undersigned at daniel. stollen@skadden.com and to the Proponent
e FISBM‘& OMB Memorandum M-07-16 ***

If the Staff has any questions or comments regarding the foregoing, please

contact the undersigned at (212) 735-3360.
Very fAuly yours, /
Daniel E. Sto

cc:  Jennifer W. Pileggi, Esq., Senior Vice President, General Counsel and Secretary,
Con-way Inc.

Mr. James M. Diehl

672775.04-New York Sevver 3A - MSW
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JAMES M. DIEHL

** FIEMA & OMB Memorandum M-07-16 **

RE: Con-way Inc. - Submisslon of Shareholder Proposal

Dear Sirf or Madam °

I am writing in response to Con-way Inc., a Delaware corporation (the Company),
pursuant to Rule 14a-8 under the Securities and Exchange Commission Act of 1934, as
amended, to request the Staff of the Division of Corporation Finance (the Staff) of the
Securities and Exchange Commissian (the Commission) delay final judgment of the Company's
request to omit the submitted Shareholder Proposal (the Proposal) in question from the
Company's proxy materials, to pe distributed by the Company in connection with its 2009
annual meeting of shareholders.

Extenuating Circumstances L W IR

When I received word last week that the Company had petitioned the Commission to
omit the Proposal, I was out of the country. 1 wili be traveling out of state on business this
week as well. Therefore, I respectfully request that the Staff delay ruling on the Company’s
request until December 24, 2008 at the earliest, In grder that I have sufficient time to respond
appropriately to atlegatlons made by the Company,

There are numerous lssues contamed in the Comipany’s petition that are not accurate
that must be addressed in order to provide the Commission with relfable information that can
be consldered and evaluated durlng the Staff déllberation-of th!s matter

Regardless, I wlll commit to have my wrltten response submltted tothe Commissions
Washington office no later than December 23, 2008. _ '

il m e e ap e g
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Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.

Washington, D.C. 20549

Reference: Con-way Inc. - Submission of Shareholder Proposal
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* FISMA & OMB Memorandum M-07-16 ***

January 6, 2009

Securities and Exchange Commission £
Division of Corporation Finance S
Office of Chief Counsel g
100 F Street, N.E. o
Washington, D.C. 20549 =
RE: Con-way Inc. ~ Submission of Shareholder Proposal % ff

- P o

. Cren

Central Index Key: CNW i

Dear Sir or Madam,

I (Proponent) am writing in response to Con-way Inc., a Delaware
corporation {the Company), pursuant to Rule 14a-8 under the Securities and
Exchange Commission Act of 1934, as amended, to request the Staff of the
Division of Corporation Finance (the Staff) of the Securities and Exchange
Commission {the Commiission) to reject the Company's request to omit the
submitted Shareholder Proposal (the Proposal} (Atachment 1) from the
Company’'s Proxy Materials, to be distributed by the Company in connection
with its 2009 annual meeting of shareholders.

In accordance with Staff Legai Bulletin No. 14D (November 7, 2008), | am
submitting this letter and its thirty-one [31) attachments to the Commission, via
Fed Ex delivery. In accordance with Rule 14a-8(j)(1}, a copy of this submission is
being sent simultaneously to the Company, and its Counsel, Mr. Stoller.

R infroduction

The Company, through counsel, Daniel E. Staller with Skadden, Arps, Slate
Meagher & Flom LLP, has pefitioned the Commission to concur with the
Company's view, that the Proposal should be properly omitted. (Attachment 2)

in presenting a legal basis to support the Company's position, counsel has

cited several previously decided cases involving shareholder proposals and for
other reasons.
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The Proponent rejects the arguments, statements and accusations that
the Company has made in ifs response to the Proposal, to the Commission.
Although the Commission has no interest in the particular merits of the Proposal,
the Proponent will present opposing arguments with supporting material, in order
that content that is appropriate for the Staff to consider during their review is
made available.

The Company has substantial information technology resources that can
be utilized in accomplishing the intent of this Proposal. In 2008, Web-cast
technology has become affordable and an effective media source to provide
access to a wide audience, in a cost effective manner. The Company’'s
arguments that the implementation of this proposal would be costly and
burdensome are overstated.

On December 2, 2008, the Company announced on its wehsite that it has
been named among the top 10 companies on the InfoWorld 100. Infoworld 100
is an annual ranking of the most creative and intelligent users of technology to
meet business goals. That InfoWord award is a substantial indicator that the
Company is technologically innovative and capabie of web-casting their annual
meetings. (Attachment 3)

The Company's stated interpretation to the Commission of the current
Proposal is more encompassing than the written intent of the Proposal. The
Proposal would require only executives and Directors who, actively, participate,

- l.e.xchdir-the meeting andfor provide content, answer shareholders question -
 elc., opposed to merely phoning-in dnd monitoring the proceedings without
adding to any discussions, This would reduce the burden and cost that the
Company argued in their letter to omil. Ideaily this would be limited to three
Individuctls; the Chairman, the President/CEQO and the Corporate Secretary, or, in
the event that they are unavailable to participate, their designates.

. Company Position

Mr. Stoller's (Counsel) letter to the Commission dated December 9, 2008,
contains a number of harsh, unsubstantiated and derogatory accusations of the
Proposal that are listed on page five, under li (B):

“(B) The Proposal May be Excluded Under Rule 14a-8(1)(3) Because it is
Materially False and Misleading in violation of Rule 14a-9."

- 1. Substantial Portions of the Proposal are Materially False and Misieading
including Staftemenfs that Impugn Character, infegrify or Personal
Reputdation and Make Charges Concerning improper or lilegal Conduct,
Without Factual Foundation.

Counsel falled to provide details or documents to support his stated
allegations. Counsel also provided the Commission with an outdated Proposal
cover lefter that had been replace and delivered to the Company on
December 2, 2008, one week prior to Counsel’s letter to the Commission.

Page 2
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I cannot permit the Company’s accusations to go unanswered,
regardless of the Commission's final ruling on the Compdny's request to omit.
The submitted Shareholder Proposal contained factual information, including the
content of its Supporting Statement, alt of which has been documented over a
long period of time.

The Proposal's Supporting Statement listed examples of questions that |
have asked Company officials during the previous four annual meetings. The
Supporting Statement also listed the Company's previously stated position
regarding the release of the annual meeting transcripts to shareholders and
other relative details.

Allegations made by Counsel to the Commission, under li. {A){B} are
materially false, misleading and factually unsupported.

. Rebuttal of Request to Exclude Shareholder Proposal from Proxy Material

lll. (A) Basis for Excluding the Proposal

Counsel presented a valid point that Rule 14a-8(i}{7) does permitf
company to omit a shareholders proposal from its proxy materials if it deals with
matters related to the company's ordinary business operations, it is not a valid
argument as it applies to the Proposal before the Commission.

_ Wl (B} Rule 14a-8, Rule Release No, 34-40018; IC-23200; File No. $7-25-97

fn'the Company’s petition to omit, Counsel listed a partial account of
Commission’s “Amendments to Rules on Shareholder Proposal,” Release No. 34-
40018. Under: I, A: “The Proposal May Be Excluded Under Rule 14a-8(i)(7)
Because it Deals Directly with Matters Relating to the Company’s Ordinary
Business Operations.” -

However, in a more comprehensive account of Commission's Rule
Release No. 34-40018; IC-23200; File No. §7-25-97, the Commission wrote, _

“The policy underlying the ordinary business exclusion rests on two central
considerations. The first relates to the subject matter of the proposal. Certain
tasks are so fundamental to management's ability to run a company on a day-
. to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight. Examples include the management of the workforce,
such as the hiring, promotion, and termination of employees, decisions on
production quality and quantity, and the retention of suppliers. However,
proposals relating to such matters but focusing on sufficiently significant social
policy issues {e.g., significant discrimination matters) generally would not be
considered to be excludable, because the proposals would transcend the day-
to-day business matters and raise policy issues so significant that it would be
appropriate for a shareholder vote.”

Page 3
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“The second consideration relates to the degree to which the proposal seeks to
"micro-manage” the company by probing oo deeply into matters of o complex
nature upon which shareholders, as a group, would nof be in a position to make
an informed judgment. This consideration may come into play in a number of
circumstances, such as where the proposal involves infricate detail, or seeks to
impose specific time-frames or methods for implementing complex policies.”

It is the Proponent's position that the Proposal, under consideration by the
Staff should not be excludabile, since, the Proposals would transcend the day-to-
day business matters and would raise policy issues so significant that it would be
appropriate for a shareholder vote.

Additionalily, the Proposal would not, ';micro-manoge" the Company by
probing too deeply into matters of a complex nature upon which shareholders,
as a group, would not be in a position to make an informed judgment.

Provide a audio and video account of a single meeting, that typically last
less than twenty minutes, one time a year, is not micro-managing the company
ot seeking to involve shareholders in the day-to-day business dealings of the
Company.

Based on Amendments to Rules on Shareholder Proposal, Release No. 34-
40018; IC-23200 File No. §7-25-97, the Proponent respectfully requests the Staff to
reject the C_ompany request to omit. the Proposal from the Proxy Materials.

. (C) Commonwealth Energf Corporation, Irvine Sensors Corporaﬂon,
Bank of America Corporation, et al.

The Company cited in Commonwealth Energy Corporation, Irvine Sensors
Corporation, Bank of America Corporation and other cases. The proposals
involving those companies and others, is not the Proposal that the Company is
opposing, although similar issues may be present, the Proposal before the
Commission is unique unto itself.

Staff Legal Bulletin No. 14D {November 7, 2008) informs us that the Staff
evaluates each shareholder proposal as a separate and distinct proposal.

The Proponent requests the Staff to reject the Company's opinion, and
their request, that the Proposal should be properly omifted, based on the various
cited cases. However, regardless of the appropriateness of applying the
Company’s various cited cases, with the curent Proposal before the
Commiission, the Proponent will rely on the Staff opinion to render proper
judgment of this issue.

Iv. Ofther Issues

V. (A) Contained in the Company’s letter dated December 2,
2008, on page one, paragraph two, Counsel advised Staff that the Proposal and
cover letter dated November 12, 2008 was aftc;hed as exhibit A.

Page 4
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Counsel knew, or should have known, that that November 12" cover letter
was an outdated version and g subsequently amended cover letter dated
December 1, 2008, was sent to, and received by, the Company, within the
required time period.

Furthermore, Counsel's failure to include the amended cover letter, dated
December 1, 2008, in its submitted Exhibit A. material, could have, and would
most likely have, an unfair affect on the Proponent’s ability to have the Proposal .
included with the Company's Proxy Materials.

in a letter dated November 20, 2008, Counsel had advised the Proponent
that the wording contained in the November 12! cover letter regarding the
refcining of securities failed to meet Rule 14a-8(b)(2). {Attachment 5)

| {Proponent] sent a revised cover ietter on December 1, 2008 via Fed Ex
next day delivery service to the Company's General Counsel, Jennifer Pileggi.
The Fed Ex delivery receipt shows that the Fed Ex envelope was delivered on
December 2, 2008 at 09:45 and signed by; J Turket. {Aftachment &)

That December 1, 2008 cover letter to the Company clarified the
Proponent qualification for submission of the Proposal. | ask that the Staffrely on
the December 1% cover letter during your review of this matter.

in the event that Counsel has not subsequently provided the Commission
with the rewsed Gover Ietter, lf hc:s been mcluded with this letter. (Attachment 4)

.

IV. (8B) ' On Aprll 18 2006 the name of 1he corporctlon was changed
from CNF Inc. to Con-way Inc.

V. Request of the Commission

In order that the Staff can make an informed judgment regarding the
merits of Counsel's allegations, | will provide opposing details with supporting
documents,

| believe that the Staff will find that | have provided sufficient details to
show that the Proposal is proper, and does not contain the inappropriate
content that Counsel alleges.

trespectfully ask that the Staff consider the following information while
deliberating this matter and to review the related, supporting documents that §
have included with this letter as attachments.

VL. Personal Grdevance - Speclal Interest

The Proposal as submitted, if passed and implemented, would benéfit all
shareholders equally. Under the current system, shareholders thaf attend annual
meetings in person have a benefit over the shareholders that do not, since being
present at an event provides more clarity than simply reading about it. Viewing
a live or recorded, audio-video version of the annual meeting also provides
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greater detail than simply reading a transcribed account.

The content of the Proposal is clear, and if implemented, would provide
every shareholder with the ability to view the annual meetings process in a more
informative manner.

The fact that my interest in the Company’s began during a personal
dispute with the Company seven years ago should not be a factor in granting
the Company's request to omit the Proposal. The Proposal should be judged
solely on its own merit, the actual content detailed in the Proposal, its Supporting
Statement, and in accordance with Commission Rules.

in the Company's pleodlng to the Commission, Counsel maintains that
substantial portions of the proposal are materially false, misleading and make
statements that impugn charter, integrity and make charges concerning
improper or illegal conduct without factual foundation. |strongly disagree and
truly cannot understand how the Company, or counsel, has come to that
conclusion from any interpretation of the wording contained in the Proposal c:nd
its Supporting Statement

In order to defend my Proposal against the Company’'s allegations, | must
provide the Commission with information and supporting documents, fo prove
that the Company's arguments are unjust and baseless. Company filings to the
Commission, along with the transcripts of recent annual meeting and other

- information will provide evidence that will discredit the Company's baseless

allegations that Counsel has made in his petition to the Commission.

The details and documents that | will proifide fo counter the Company’s
position are substantial. The documents, the majority of which were Company
produced are indisputable.

Additionally, The origin of my interest in the Compony should not negcte
my right as a shareholder to present this proposcl at this time.

Furthermore, the Company should not be permitted to use the information
that | am providing to the Commission at this time, as ammunition, to argue that
the Proposal should be omitted, based as a Personal Grievance and/or Special

interest issues,

The Company could have relied, solely on previously decided cases, in
their argument to omit. However, counsel chose to argue that:

“The Proposal May be Excluded Under Rule 14a-8(1)(3) Becavse it is
Materially False and Misleading In Violation of Rule 14a-0."

And:
"Substantial Porfions of the proposal are Materially False and
Misleading, Including Statemenis that impugn Character, integrify or
. personal Reputation and Make Charges Concerning Improper or lllegal
Conduct. Without Faclual Foundation.”
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In order 1o dispute the Company's allegations and to defend the
submission of this proposal requires that | provide the Commission with the
following information.

VIl. Disclosure

« From January 1988 to December 2001 | was assigned to the Company's
Corporate Security Department. ‘

«  OnSeptember 10, 1999 | met with Eberhard G.H. Schmoller, the
Company's then General Counsel, at hisrequest, and provided him with
details that | had discovered involving the billing of the Company’s
intrusion alarm systems, that the Director of Corporate Security had
aranged with a former corporate security manager, who had left the
Company to form a private security services company.

* On October 19, 2001, | met with the Company's Internal Auditors, at their
request, and provided them with the same information that | had
provided Mr. Schmoller two years prior.

. During the week of October 22, 2001 the Security Director discovered that
I was actively assisting the auditors with an investigation of his
department's dedlings with the alarm billing issues.

*« {was terminated on December 14, 2001.

Note: The Company’s Code of Business Ethics that was in effect in 2001
not only encouraged bul required employees to report any known or
suspected improper activity to the Company. My report to Mr. Schmoller
and later to the internal auditors provided information involving only,
suspected improper activity, and not known improper activity.
Regardless, | was required by Company policy to report what | had
discovered to Company officials.

Although my original Ethics Complaint began over the termination
incident, it has since developed into a legitimate shareholder activism

campaign.

A Company fillings to the Commission, along with confradictory statements
made by Company officials during recent annual meetings have been the
catalyst tor the submission of this Shareholder Proposal.

Vill. Background

Much of the background details that | will provide has no bearing what so
ever, on the actugl Proposal before the Commission; however, it is necessary
and proper to provide this information as a basis to judge the Company's
credibility as it pertains to the content, allegations in fact, that are included in
Counsel's petition to omit, Counse! has claimed that the Proposal contains,
"numerous materially faise and misleading statements,” without providing
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factual foundation, | maintain that the Proposal contains not the first false or
misleading statement.

in consideration of the Staff's extensive workload, a conscious effort was
made to be as concise as possible in relaying this background information to the
Commission,

VIii. (A) Annual Meetings

| have attended every annual meeting that the Company has hosted
since 2004. Normally | am the only shareholder that attends these meetings
except for Company executives and/or other officials. Last year a
representative from the international Brotherhood of Teamsters attended and

presented a proposal. '

| began attending the annuol meetings after § had filed an Ethics
Complaint with the Company's Board of Directors {the Board) against Eberhard
G.H. Schmoller, the Company's former General Counsel, Corporate Secretary
and designated Compliance Officer.

In that complaint, | alleged that mMr. Schmoller failed to fulfill his
responsibilities as Compliance Officer, while | was providing information and
assistance to the Company's internal quditors.

Note: My original ethics complaint and supporting information is
contained in a 20-page document. In the event that Staff, or other
Commisston members would require additional details that may be
contained In the ethics complaint, please advise and | will provide copies

to the Commission,
VIIL (B) investigation by the Board of Directors

Upon receiving my Ethics Complaint, the Board's assigned its Audit
Committee to conduct an investigation of the allegations against Mr. Schmoller.

~ As Chairman of the Audit Committer, Robert P. Wayman, lead the
Committee’s investigation of Mr. Schmoller. {Attachment 7 - 2005 Proxy
Statement - pages 9 & 13} The other Audit Committee members were: Margaret
G. Gill, Michael J. Murray, John C. Pope and William J. Schroeder,

Note: Robert P. Wayman is the former chief financial officer and Board
Member of Hewleltt-Packard. Mr. Wayman has since refired and has
resigned from Con-way's Board. Additional biographies of all Audit
Committee members are contained in the 2005 Proxy Statement, filed
with the Commission on March 17, 20085.

. The Audit Committee retained the law firm of Morrison & Foerster LLP, fo
assist in their investigation of Mr. Schmoller. Paul Flum, Esq. represented Morrison
& Foerster in this matter. {Attachment 8}

Page 8




Office of Chief Counsel
January &, 2009

Upon concluding the Audit Committee/Morrison & Foerster investigation,
the Board exonerated Mr. Schmaoiler.

On July 31, 2003 Mr. Flum emalled a message advising that the Audit
Committee had concluded its investigation of my compliant, without
announcing the findings. (Attachment 9) The Company chose not to divulge
the findings of their investigation for nearly eleven months after | had first filed my
compilaint with the Bocrd

In a letter dated January 9, 2004, to Greg Quesnel, then CEO and
President, | requested the findings of the Board's investigation of Mr. Schmoller.
{Attachment 10} -

in a letter dated February 20, 2004, David Slate, Deputy General Counsel
{Mr. Schmolter’s subordinate attorney) responded and advised the Board's
findings. .

“ I am informed that the Audit Commiftee concluded, after receiving Mr.
Flum's report, that there was no credible evidence to support a claim that
Mr. Schmoller failed to fake appropriate action in response to the mcm‘ers
that you raised with him.” (Attachment 11}

Viil. (C) 2008 Annual Meefing

During the 2008 annual meeting. Jennifer W. Pileggi, the Company's
cumrent General Counsel, and Secretary. confirmed during questing that Mr.
Schmoller had had an established business relationship with Morrison & Foerster
while with the Company.

The transcripts of that meeting show that Ms. Pileggi actually avoided the
direct question regarding Mr. Schmoller's working/Company relationship with
Morrison & Foerster and focused on Mr, Schmoller's non-established, personal
dealings with Morrison & Foerster. The transcripts are reviling and undisputable.
(Attachment 16 page 12, line 17)

With numerous and qudiified law firms to choose from, the Board's Audit
Committee chose a law firm, that the target of their investigation had also used
for Company business.

- As part of the Audit Committee's investigation, | was asked to provide
testimony. (Attachment 8) On May 28, 2003, | met with Mr. Flum at Morrison &
Foerster's San Francisco office for over four hours. Although Mr. Flum spoke
extensively about Mr. Schmoller, Mr. Fllum failed to mention, that his law firm also
had a business relationship with Mr. Schmoller.

Furthermore, in a letter to Ms. Pileggi dated May 10, 2007, | asked if Mr.
Schmoller had any dealings with Morrison & Foerster. Ms. Pileggl response letter
dated June 29, 2007, did not answer that direct question, or two additional,
specific questions. [Attachment 17}
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Given Ms. Pileggi's admission regarding the Morrison & Foerster/Schmoller
relationship, and Mr. Schmoller posifion as lead counsel for the Company in 2003,
it would be entirely possible that Mr. Schmolier had an on-going, Company
related business relationship with Morison & Foerster at the very time that
Morrison & Foerster was investigating Mr. Schmoller on the Board’s behalf.

The commingling of legal resources while investigating an ethics
complaint is froubling. The three party associations, gives the appearance of an
overly incestuous relationship, particularly so, given the fact the investigating
body, the Board, is desighated as "independent" according o regulatory
definitions.

Ms. Pileggi stated during the 2008 annual meeting that it was her
professional opinion, as General Counsel, that no conflict of interast developed
when the Board retained Momison & Foerster o conduct their investigation of Mr,
Schmoller. (Attachment 16 page 15, line 14}

The fact that Company executives and the Board, concealed and or
otherwise refused to acknowledge that intermingled relationship for nearly five
years, makes the appropriateness of ihose relationship more suspect.
(Attachments 16, 17, 18, 20 & 21)

Despite the appearance of a confiict of interest between Morrison &
Foerster, the Board and Mr. Schmoller, Ms. Pileggi reported that the Audit
Committee maintains that it acted appropriately. {Attachment 18} As sincere as
that claim may be, it is also self-serving. ‘

The Board as a whole, and particularly its Audit Committee, has a wide
range of responsibilities to ensure that Company business is handled properly.
when the Company provides shareholders with details regarding their Audit
Committee's actions, subsequent to accepling and investigating ethics
complaints, the Committee members' judgment in handiing those issues can,
and on occasion, should be evaluated.

VHi.(D)  Shareholder Proposal

In a letter to W. Keith Kennedy, Board Chairman, dated May 1, 2008, |
reiterated a suggestion that | made during the 2006 annual meeting, that,
shareholders would benefit if the Company would web-cast future annual
meeting. (Atachment 22)

Ms. Pileggi responded for Chairman Kennedy in a letter dated May 13,
2008, advising that the Company would consider my suggestions later in the year
as they plan for the 2009 annual meeting. (Attachment 23)

Ms. Pileggi's confirmation that Mr. Schmoller and the Board relied on the
legal services provided by Mormison & Foerster played a significant factor in filing
this Proposal.
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During the question and answer portion of the annual meetings, | have
found it difficult to get clear, direct answers to questions that | have asked of the
Company's executives and Chairman, particularly from executives that have

chosen not to attend in person.

Written requests to the Company for answers regarding similar issues have
largely gone unanswered. To be specific, the Company replies to each letter,
however, the Company's letters do not contain answers to the submitted

questions.

When the Company chooses 10 not provide shareholders with answers to
legitimately submitted, written questions, the two minutes allotted for shareholder
questions during the annual meetings provides the only potential, opportunity to
receive actual answers,

IX. Chapter Eight

April 8, 2004 the United States Sentencing Commission voted on and
passed a number of comprehensive amendments to Chapter Eight. These
amendmenis are intended to provide greater guidance o crganizations
regarding the criteria for an effective program (Compliance Programs) to
prevent violations of the law. '

Chapter Eight - §8B2.1. Effective Compliance and Ethics Program

§8B2.1. (3) The .organization shall use redsonable efforts not to

" include within the substantial authority personnel of the
organization any individua! whom the organization knew, or should
have known through the exercise of due diligence, has engaged in
legal activities or other conduct inconsistent with an effective:
compliance and ethics program.

On the eve of the 2004 annual meeting, | delivered a letter to members of
the Cornpany's Board who were attending that meeting which was being held
at the Hotel du Pont, in Wilmington, Delaware. That letter provided details
regarding the cmendmehts to Chapter Eight. (Attachment 24}

I attended the annual meeting the next day and spoke to Chairman
Kennedy prior to the start of the meeting. Chairman advised that he would
deliver copies of my letter to the Audit Committee upon returning home.

(Attachment 25)

On November 1, 2004, Congress passed the amendments to Chapter
Eight.

' On December 14, 2004 Chairman Kennedy signed a severance
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agreement and release with Mr. Schmoller, which was filed as o Form 8K with
the Securities and Exchange Commission. [Attachment 26) That severance
agreement paid Mr. Schrmoller $850,000.00. Mr. Schmotter's last day with the
Company was December 28, 2004, (Attachment 26}

X,

Company's Cumrent Position

Counsel cited several iftems that are contained in the Supporting

Statement section of my Shareholder Proposal that he disputed. Conversely, |
submit that a@ number of assertions that Counsel's provided in supporting cause
to omit are materially faise and misleading. Regardiess of the Staff's ultimate
findings, | must address Mr, Stoller's assertions.

The items cited by Counsel are listed examples of the questions contained

in the Proposal's Supporting Statement that | had asked during the Company's
four most recent annual meetings. Outlining these questions is o legitimate and
proper action o iake in order to inform the shareholders, who may vote on this
Proposal, that ! have taken a active interest in the company activities, have

-studied the Company's filings, and have, at my effort, and expense, attended
the annual meetings consistently, and have asked relevant questions during
those meetings. :

Counsel's analysls, interpretation and comments of my Supporting

Statement regarding annual meeting questions are without factual foundation
and are misleading.

A)

B)

C

D)

Xl Examples of Presented Questions During the 2005 to 2008 Annual
Meetings and clted in the Proposal’s Sypporling Statement,

2005 What services were provided by departing CEQ. Gregory Quesnel
in exchange for a $1,000,000.00 consulting agreement? (Attachment 13,

page 5}

2006 Why does the Compcn{r refused to provide Shareholders with
Annual Meeting transcripts? (Attachment 14, page 6}

2007 Had the Company found any instances of improper backdating of
stock options? {Atlachment 15, page é)

2008 Why is there a discrepancy between Chairman Kennedy's
-description of an $850,000.00 payment to Eberhard Schmoller, the

Company's former General Counsel and what current General Counsel
Ms. Pileggi reported to the SEC? [Atachment 14, page 7, Line 20}

Page 12




Office of Chief Counsel
January &, 2009

Xi. (A) 2005 Gregory L. Quesnel's Consulling Agreement

The Proponent's question, asked af the 2005 annual meeting and
refterated in the supporfing statement, suggest that there was
something improper about the agreement without providing any
factual foundation whatsoever for such asserdion. - Mr. Stoller

No such suggestion was made or implied. DUring the 2005 annual
meeting. | asked Chairman Kennedy how many hours Greg Quesnel had
coniributed to the Company, in relationship with his one-million-dollar consulting
contract. The transcripts of that meeting will show that the question was straight
forward, and requested the amount of time that Mr. Quesnel had consulted with
the Company. '

Nothing in my remarks had suggested that the payment was improper,
but rather a request for, on-the-record details, to evaluate the executive
management's 's business judgment in executing consulting contracts. That
question was an appropriate shareholder submitted question.

Moreover, the opportunity to provide factual foundation, as Counsel
mentioned, regarding the Supporting Statement, is extremely limited. due o the
requirements that the entire Shareholder Proposal and its Supporting Statement
be detailed in 500 words or less. The Proposal before the Staff contains 478
words. The Proposal and its Supporfing Statement essentially contain as much’
confent as permitted under current Commission Rules. '

Additionaily, Con-way shareholders have lost more than fifty percent in
share value in the last four months alone. With any business situation
shareholders are concerned with how company executives spend money,
particularly on a Million-Dollar consulting agreement with their “departing
brethren.” [Emphasis added]

X1 (D) 2008 Mr. Schimoller's Severance Agreement

This question is designed fo imply, without any factual foundation

whatsoever, that Improper paymenis were made by the Company fo Mr.

Schmoller upon his departure as the Company's General Counsel in 2004,
= Mr. Stoller
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Counsel's stated interpretation is misteading unsubstantiated and entirely
incorrect. Counsel implies that | have suggested that improper payments were
made. [ have not, and the documents that | have supplied to the Commission
will support my position. ‘

what | have done is questioned, repecatedly, Chairman Kennedy and
Jennifer Pileggi, regarding the actual classification of the $850,000.00 payment
to Mr, Schmoller, '

On March 17, 2005, Ms. Pileggi reported to the Commission that Mr.
Schmoiier received $850.000.00 in Severance Pay. That statement is listed on
page 21 of the Company's Proxy Statement dated March 21, 2005, under
Compensation of Executive Officers, (i), { 10}, {d} "Severance Payment to Mr.
Schmoller of $850,000,00. {Attachment 12)

On the following line, (e}, Ms, Pileggi reported a separate payment to Mr.,
Stotlar (Douglas Stotiar, curent Company President and CEO) in the amount of
$94.000.00. That payment was listed as "Stay Pay."

Note: A complete submission text file of the Company's Definitive Proxy
- Statement can be found on the Commission's website, under file date:
March 17, 2005.

However, during questing during the 2005 annual meeting, Chairman
Kennedy stated that the $850,000.00 payment to Mr. Schmoller was actually
“Stay-Pay." Mr. Kennedy's own words recorded in the 2005 transcripts "Stay- .
Pay." (Atachment 13)

Ms, Piteggl was sitting next to Chairman Kennedy when the Chairman
made that “Stay Pay" assertion. Ms, Pileggi made no effort to correct or clarify
the Chairman’s explanation to the shareholders. Mr. Kennedy would reaffirm this
position again during the 2008 annual meeting, as would Ms. Pileggi.

“The Proponent's apparent basis for his false ‘and misteading allegations is
The fact that Chairman Kennedy, in response fo a question asked by the
Proponent af the 2005 annval meefing, referred fo the payment fo Mr.
Schmoller as “stay pay" rather than “severance pay.” Mr. Kennedy
and Ms. Plleggi subsequently advised the Proponent, on several

- occasions, that the payments to Mr. Schmoller were “severance
payments, " buf the Proponent persists in publishing his erroneous and
unsupported allegations as proxy solicifing material.” - Mr. Stoller
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Counsel's statement to the Commission is false and misleading. Mr.
Kennedy and Ms. Pileggi have never, ever, advised myself, the Proponent,
neither verbally, in written comrespondence, or during annual meetings, that the
payments to Mr. Schmoller were "Severance Payments.” Actually, the opposite
is true and documented.

The Proposal and its Supporting Statement, properly submitted as proxy
soliciting material, are fcctucl!y' truthful and supported with Campany supplied
cdocuments. Candidly, | cannot comprehend how counsel arrived at his
conclusion, based on the content of the Proposal and its Supporting Statement.

The closest comment that Ms. Pileggi made to an admission that the
payment to Mr. Schmoller was in fact Severance Pay, was alluded to in ¢ letter
from Ms. Pileggi dated June 29, 2007, where she reported in-part,

“After consulfation with oulside counsel, senior management has
concluded that these disciosures were appropriate and adequately
describe the subsfance of the arrangements between Mr. Schmoller and
the Company, and management has briefed the Board in connection
with mafter."- Ms. Pileggi {Attachments 18)

Ms. Pileggi's declaration did not concede that the payment was
Severance Pay, as Counsel has suggested to the Cormrmission. Verbal,
documented, comments made by Chairman Kennedy and Ms. Pileggi to the
Proponent always refers to that payment as stay pay.

Furthermore, on April 22, 2008, during the Company's annual meeting Ms.
Pileggi again claimed that the $850,000.00 was Siay Pay.

The 2008 transcripts show clearly that neither Mr. Kennedy nor Ms. Pileggi
conceded that the payments were severance payments,

In response to this question, “Why did you advise the SEC that Eb
Schmolier received severance pay if, in fact he received stay pay as Keith
Kennedy has stated?”

Ms. Pileggi replied in-part:

“we asked Eb Schmoller fo stay at the Company and why we decided to
pay him money to stay through 2004 when he could have left in early
2004." .
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Chairman Kennedy. who chaired that meeting and participated in the
discussion, had a perfect opportunity to “advise the Proponent"” that the
payments to Mr. Schmoller were severance payments, yet he did not.

It is only now, that this issue has come before the Commission, that the
Company has caopitulated and conceded that Mr. Schmoller did in fact receive
severance pay.

Moreover, according to the 2008 transcripts, Chairman Kennedy stated,
“we concluded an agreement and he [Schmoller] left." And, "l realize that it's
calted by two different terms.” And “i am a major part of that problem.”
fAttachment 16, page 12, line 2)

The premise of Mr. Kennedy's statement, “I realize that it's called by two
different terms" is an incorrect characterization. The fact is the $850,000.00
payment to Mr. Schmoller is not called by two different terms. These are not
similar terms, but two distinctly different terms, which is why Ms. Pileggi flled Mr.
Schmoller's as Severance Pay and filed Mr. Stotlar's as Stay Pay in her 2005 Proxy
Statement filing.

The 2008 transcripts show that over three years after taking over as
General Counsel, Ms. Pileggi will not answer a direct question regarding the
payment classification that she submitted to the Commission in her 2005 Proxy
Statement. {Attachment 16, page 10, lines 10, through line 19 on page 11}

The Chairman of the Company is recorded struggling, again, to provide a
cohesive answer to a simple question then finally suggest, “why don't we get
back to you and we will send you a written letter." [Attachment 146, page 11,
lines 11 through 19}

Despite the preamble to Mr, Schmoller Severance Agreement and
Release, where various "WHEREAS" are proclaimed that Mr. Schmoller wished to
. retire, along with Chairman Kennedy and Ms. Pileggi recorded comments calling
it Stay Pay, the document is a severance agreement and the payment was a
severance payment.

Xi. (B) 2006: Annual Meeting Transcripts

This gquestion, which was asked by the Proponent af the 2006 annual
meefing, Is false and misleading. In fact elsewhere in the supporling
statement, the Proponent’s acknowledges that the Company does, in
fact post on ifs website. - Mr. Stoller

Counsel's analysis, interpretation and comments of my Supporting
Statement regarding annuval meeting transcripts are false and misieading.

“On April 20, 2005, one day after the 2005 annual meefing in which
Chairman Kennedy informed the shareholders that the payment to Mr. Schmoller
was stay pay. | requested a copy of the transcripts from that meeting.
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On April 21, 2005, Patrick J. Fossenier, V.P of Investor Relations informed me
(via e-mgail) that,

“The franscripts is a CNF {Con-way) corporate document that is not being
made available to Shareholders and others.” "Accordingly, we are
unable to furnish you with a copy.” (Attachment 27) :

A year later on Aprit 18, 2006, during the annual meeting, | asked
Chairman Kennedy why the company refused to release the annual meeting
transcripts to the Company's shareholders. Chairman Kennedy chose not to
answer that question and deferred it fo Ms. Pileggi. The transcripts of that
meeting show that Ms, Pileggi stated:

“We maintain that that is an internal Company record of an infernal
Company document an we don't share it externally.” {Attachment 14,

page 7}

. That policy. if in fact it was an actual policy. serves as a shield to ensure
that any issues brought up, or questions asked of Company executives or Board
Members, by attending shareholders will be kept hidden from every shareholder
that did not, or could not attend in person. That policy would still be in effect
had | not persuaded Chairman Kennedy and the Company info releasing the
annual meeting transcripts.

Mr. Kennedy took my suggestion to the Board and the Board accepted
my recommendations. The Company began to post the shareholders meeting
transcripts on the Company's website beginning in 2006. {Attachment 28]

~ However, Mr. Fossenier insisted (via e-mail August 8, 2006) that the release
of shareholders’ transcripts were not made retroactive. The 2005 transcripts
containing Chairman Kennedy's stay pay assertion would not be posted on the
Company's website. (Attachment 29)

Subsequently, on August 15, 2006, Mr. Fossenier sent a copy of the 2005
annual meeting franscripts via an e-mail attachment. {Aftlachment 30)

Despite the transcripts posting policy change, the Company refused to
post the 2006 annual meeting transcripts on their website.

~ Two additional years later during the 2008 annual meeting, | again asked
why the Company refused to post the 2005 transcripts on their website. This was
a simple question on a policy that had been decided years earlier. Even after
three years of dedling with this issue, Chairman Kennedy could not provide a
ready answer. Chairman Kennedy replied with a level of frustration, "we'll get
back to you with an answer.” (Attachment 14, page 12, line 14)

In a letter dated May 13, 2008, Ms. Pileggi advised that the Company
would be posting the 2005 annual meeting transcripts on their website shortly.
Several weeks after the 2008 annual meeting they were. (Attachment 31)
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XI. (C) Backdating of Options

This question Is designed fo suggest, without any factual foundation
whatsoever, that that the Company's executives and direcfor engaged in
improper backdatfing of opfions. The Proponent is well aware of the
answer to this quesflon, as he was informed in response to his question at
the Company’s 2007 gnnual meeting that the Audif Committee of the
Board, consisting entirely of independent direclors, conducted an
investigation into backduating of opfions had occumred. - Mr. Stoller

First, the premise of Counsel's assertion is without foundation with respect
to his {Mr, Stoller) interpretation. To repeat, “The Proponent is well aware of the
answer to this quesfion, as he was informed in response to his question at the
Company's 2007 annual meeting." To remind the Staff, Counsel was addressing
the question that | had submitted at each of the past four annual meetings, that
| included in the Supporting Statement of the Proposal.

During the 2007 meeting | did ask the Company, "Had the Company
found any instances of improper backdating of stock options2" The Company
responded with their answer, which is when ! first leaned of the Company
actions. '

It appears, without any disrespect to Counsel, that he (Mr. Stoller} is either
misleading the Staff or does not have a comect understanding of the
circumstances involving the examples that | provided regarding my annual
meeting questions, contained in the Supporting Statemeni,

. Counsel implies, without factual foundation, that my question was meant
to suggest that Company's executives were engaged in improper backdating of
options. .That is not true. There is absolutely nothing in my question that
suggested improper activity, as Counsel has claimed. The annual meeting
transcripts of that question and answer session are ¢lear and do not support
Counsel's assertion. |Attachment 15)

In recent years, federal authorities have conducted many investigations
and filed criminal charges against executives of publicly held companies
involving improper backdating of stock options. This was a legitimate and timely
question from a shareholder to the Company, with the hope the Company
would state, on-thetecord, what action they took or did not take regarding this
practice, along with the results of their findings. Chairman Kennedy answered
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my question.

It has been widely reported that improper backdating of stock options
has a negative effect on stockholder's share value. This was a valid shareholder
question and the Company, in this instance gave a clear answer. (AHachment
15, poge 6)

Xll.  Annual Meeting Attendance By Company Execufives - Basis for Proposal

Chairman Kennedy and Ms. Pileggl did not attend the 2007 annual
meeting in person due airfline flight delays. Each participated by way of
telephone. In 2008 Ms. Pileggi did not attend in person due to an illness and
President Doug Stotlar did not attend due to his attendance at the North
American Leaders Summit. Both participated by phone, although Mr. Stotlar did
not speak during the meeting, after announcing that he had called in and was
on-the-line.

As toutlined in my Proposal’s Supporting Stafement, for a few minutes
once a year, Shareholders are given an opportunity to question Executives and
the Chairman of the Board regarding Company activities. When executives do
not attend their annual meetings in person, stockholders are at a disadvantage
when questioning executives who have phoned-in. The 2007 and 2008 meeting
tfranscripts provide ciear examples of the difficulties under those conditions.
{Attachmenis 15 & 14)

My proposal, as curently presented would not only provide access to the

shareholders who chose not to attend due to time, expense or other reasons, but -

the ability to view the meeting on-line, live or recorded.

Xiil.  The Proposal May be Excluded Under Rule 14a-8(1)(3) Because it is
Materlally False and Misleading in Violation of Rule 14a-0. - Mr. Stoller

In the Company's request to omit the Proposal, Counsel cited Rule 12a-
9. And Counsel asserted that:

“Substantial Portions of the proposal are Materially False and Misleading.
Including Statements that Impugn Character, Integrity or personal
Reputation and Make Charges Concerning Improper or llegal Conduct,
Without Factual Foundation." - Mr. Stoller

Counsel's argument to omit the Proposal based on Rule 12a-9 is mcfenclly
folse mistecding and without foundation. Counsel provides no supporting
information or documents to show that the contents of the Proposal contain

such language.

Although the proposal contains four examples of guestions that | have
asked at prior annual meetings and does name curent and former company
execufives, these were legilimate and appropriate questions from an aftending

shareholder.
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Counsel cited an article by David A. Siignano, “Review of Proxy Contest
by the Staff of the Securities and Exchange Commission.” Counsel makes an
argument that |, as the Proponent should be responsible for the content on my
Proposal and its Supporting Statement. Let me assure the Commission and its
Staff, | wrote the Proposal and its Supporting Statement, and | stand behind
every word of it.

There is nothing contained in the Proposal or its Supporting Statement that |
impugns charter, integrity or personal reputation or makes charges of ilegal or
improper conduct of directors, employees, past or present,

| have asked serious and pointed questions of Compony officials, it is the
Company that has a documented history of resistance in providing its
shareholders with details of their annual meetings.

Although the Company should be recognized for improving fransparency
by reversed a policy that prevented shareholders from recelving annual meeting
transcripts, the current effort by Company and Counsel to remove this Proposal
from the Proxy Materiel is regressive in nature.

XIV. Conclusion

‘ Sharehdlder Proposals should provide meaningful improvements to the
Company. Proposais that support improved fransparency are particularly
meaningful and often necessary.

In judging the need for increased trcnsborency at the Company, as it
relates to this Proposal, it is appropriate to examine the past actions that
Company Executives and Board Members have taken on certain issues.

Company generated documents, such as regulatory fillings: annual
meeting transcripts and other Company documents are appropriate materials to
examine, in order to gain insight into Company actions.

Although conducting research into Company activity can be tedious, it
can also provide useful information for shoreholders to review and consider.
When legitimate questions develop as a result of such research, Company
officials should provide honest, accurate and comprehensive answers o
shareholder submitted question.

The more attention that is brought to an issue, the more likely that that
issue will be addressed properly. Before the Company accepted my
recommendation to release the franscripts of the annual meetings, shareholder
qguestions and the Company's replies would not be heard outside of the
shareholders annual meeting room.

That arangement may be useful to certain companies on occasion when
more attention to ceriain details is not desired. Mistakes are made on occasion
at all companies. Executives at well-led companies recognize that it is best to
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readily admit mistakes when they are made, take corective action, and move
on, others wouid rather deny and conceal, which only causes to distract from
their primary business dealings.

This Proposal, if passed, and implemented, would provide greater
fransparency to the annual meeting process and would provide Con-way
shareholders, the opportunity to actually observer thelr yearly meeting without
the burdensome effort and expense of attending in person.

I respectiully request that the Staff permit my Proposal to be inciuded in
the Company's 2009 proxy materials.

Let me assure the Staff that | would be more than willing to work with the
Company. in implementing the overall intent of this Proposal, if the Company is
willing to make an honest, sincere and a good-faith effort to accomplishing this
measure.

Irespectfully request that the Staff e-mail a copy of its response to this letter to the
undersigRegigiia & OMB Memarandum M-aand Yo the Company at plleggiiennifer@con-
way.com and to Company's Counsel at iet stoll

twant to thank the Staff for your time and effort in addressing this issue on
behaif of all Con-way Inc. shareholders. If the Staff has any questions regarding
my response, please do not hesitate to contact me at {407) 383-9320, or ot

*** FISMA & OMB Memorandum M-07-16 ***

Sincerely,

James M. Diehl

cc:  Jennifer W, Pileggi, Esq., Senior Vice President, General Counsel and
Secretary, Con-way inc.

Daniel E. Stoller, Esq. Skadden, Arps, Slate Meagher & Flom LLP

Attachments:
1. Shareholder Proposal & Supporting Statement

2. Mr. Stolier's Request to Commission - December 9, 2008
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Shareholder Proposol

Resolved: That Con-woy Inc. Stockholders urge the Board of Directors fake the necassary steps to
ensure thot future Annual Shareholders Meelings be distributed over the Intemet using webcost technoiogy.

This Proposat is comprised ot three essential elements.

1} live videc-gudio broadcast of Con-way Executives, Directors and Sharehoiders participating in
Annual Meetings.

2) Live video-gudlo broadcast of Executives ond Directors participating kom Campany headauartess o
ofher locatlons.

3] Post meeling, on-demand distibution vie Con-way's website ol enfire video-audio recordings of its
Annuol Meetings.

Supperiing Statement: Con-way Inc. (Con-way/Company} recognizes that Shoreholders normally do not
alfend thek Annual Meetings fox g variety of reasons. For many years the Company would not provide
shareholders with copies of the ironscripts of Ihose Meetings. Aftending Shareholders were prohibited from
elecironically recording any porlion of the meelings. Under that scheme. Shareholders were prevanted from
hearing, seeing of reading what took piace at Annual Meetings unless they attended in person.

In 2005 Pal Fossender. Con-way's Vice President of investor Relations reponed that, "The [Annual Meeting)
transcript Is o CNF corporate document that is nol being made avaliobie 1o Sharehoiders and others.”

During the 2004 Annuol Meeling Jennifer Pileggi, Con-way's Senor Vice Presidaent, General Counsel and
Secretary reported. "We maintain that that {transcripts) is on intermo!l Company record of anintemal Company
document an wa don'l share it extemnally.”

My name is James M. Dight and as a Shareholder 1 have atiended evary Annual Meeting since 2004 and
paricipated In the question and answers porlion of those meetings. | befieve that the Company’s policy that
prevents shareholders from leaming what look place al Annual Meefings was unreasonable ond
unacceptable.

For a few minutes ance a yeor. Shareholders are giver an opportunity to question Exaculives and the
Charman of the Boord regarding Company actlivitles. Questions thal, if asked outside of the Annual Mesting,

may go unanswered,

The questions thot | submitted during these meetings were legitimale shareholder questions, often based o
information that the Company had previously fled with the Securilles and Exchange Commission. .

2005 what confributions did departing CEO, Gregory Quesne! provide In exchange far his
$1,000,000.00 consulting agreement? . -

2004; Wiy does the Company refuse to provide Shareholders with Annyal Masting franscripts?
207:  Had the Compony tound any instances of improper backdaling of stock aptionst

2008 why did Genercl Counsel Plegg) report lo the SEC that former General Counsel, Eberhard
Schmoller was given $850,000.00 in severance pay, if it was actyally stay-pay os Charman Kennedy
claimed during the 2005 annual Meeling?

"My campaign to persuade the Company to provide Shoreholders with transcripls of its Annual Meeting was
successtul. The ranscripls are now posted on Con-way's website under investor Relations. However, Con-way

coutd and should do more to provide ils Shareholders with on-ine access to its Annuai Meetings. Leam meore

of: yww.con-wayshoreholder.com

lurge you to vole YES for this proposal.
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‘ By e-mail to shareholderproposals@sec.pov

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, NE. .

Washington, D.C. 20549

RE: Con-way Inc. - Omission of Rule 14a-8 Shareholder
Proposal Submitted by James M. Diehil
Dear Sir or Madam:

We are writing on behalf of our client, Con-way Inc., a Delaware
corporation (the "Company"), pursuant to Rule 14a-8(j) under the Securities
Exchange Act of 1934, as amended, to request that the Staff of the Division of
Corporation Finance (the "Staff") of the Securities and Exchange Commission (the
"Commission™) concur with the Company's view that, for the reasons stated below,
the shareholder proposal and supporting statement (the "Proposal") submitted by
James M. Diehl (the "Proponent”) may properly be omitted from the proxy materials
(the "Proxy Materials") to be distributed by the Company in connection with its 2009
annual meeting of shareholders.

In accordance with Staff Legal Bulletin No. 14D (November 7, 2008),
we are e-mailing to the Staff (i) this letter and (i} the Proposal and cover letter dated
November 12, 2008, submitted by the Proponent and attached hereto as Exhibit A.

In accordance with Rule 14a-8(j)(1), a copy of this submission is being sent
simultaneously to the Proponent.
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L Introduction

The Proposal urges that the Company broadcast live over the Internet
using webcast technology all future annual meetings of shareholders, with such
webcast including all executives, directors and shareholders participating in the
meeting. The Proposal also provides that the live audio-video broadcast include ail
executives and directors participating in the annual meeting from locations other than
the site of the meeting (that is, participating in the annua] meeting electronically).
Finally, the Proposal provides that replays of the entire audio-video recordings of
each annual meeting be available, on demand and for an unspecified period of time,
via the Company's website.

Specifically, the Proposal states:

Resolved: That Con-way Inc. Stockholders urge the Board of
Directors take the necessary steps to ensure that future Annual
Shareholders Meetings be distributed over the Imernet using
webcast technology.

This proposal is comprised of three essential elements.

1) Live video-audio broadcast of Con-way Executives,
Directors and Shareholders participating in the Annual
Meetings.

2) Live video-audio broadcast of Executives and
Directors participating from Company headquarters or
other locations.

3) Post meeting, on~demand distribution via Con-way's
website of entire video-audio recordings of its Annual
Meetings.

The Company requests that the Staff concur with the Company’s view
that the Proposal may be excluded from the Proxy Materials because (i) in violation
of Rule 14a-8(i)X7), the Proposal deals with matters relating to the conduct of the
Company's ordinary business operations and (ii) in violation of Rule 142-8(i)(3), the
Proposal includes numerous materially false and misleading statements and is vague
and indefinite in substantial part and thus, materially false and misleading, alt in
violation of Rule 142-9. In addition, if the Staff does not concur that the Proposal
maybe excluded from the Proxy Materials in its entirety, the Company requests that
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the Staff concur with the Company's view that the Proposal be revised to omit certain
portions of the supporting statement as discussed in Section I1.B.1 below.

. Bases for Excluding the Proposal -

A. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because it
Deals Directly with Matters Relating to the Company's Ordinary Business
Operations.

Rule 142-8(i)(7) permits a company to omit a sharechotder proposal
from its proxy materials if it deals with matters related to the company's ordinary
business operations. In its Release adopting amendments to Rule 14a-8 in 1998, the
Commission stated that the general policy underlying the ordinary business

- exclusion is "to confine the resolution of ordinary business problems to management
.and the board of directors, since it is impracticable for shareholders to decide how to
* solve such problems at an annual sharcholders meeting." See Exchange Act Release
No. 34-46018 (May 21, 1998). This policy is based on two central considerations: (i)
"[¢]ertain tasks are so fundamental to management's ability to run a company on &
day-to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight" and (ii} the "degree to which the proposal seeks to ‘micro-
manage' the company by probing too deeply into matters of a complex nature upon
which the shareholders, as a group, would not be in 2 position to make an informed
judgment." Id,

The Company believes these fundamental policy considerations
justify the exclusion of the Proposal. Determinations as to whether the Company
should conduct live video-audio webcasts of ali future annual meetings of
shareholders and, if so, how such webcasts should be conducted, fall squarely within
the scope of the Company's ordinary business operations. Similarly, determinations
as to whether any such webcasts should be subject to replay on demand for an
unspecified period of time (and, possibly, forever) are clearly within the scope of the
Company’s ordinary business operations. In determining whether it is appropriate to
conduct live webcasts and subsequent rebroadcasts of its annual meetings, the
Company must consider various associated costs {some of which are expected to be
substantial), the date, time and location of the annual meeting, the location of
participants ot present at the site of the annual meeting, technology and staffing
support, anticipated website traffic and sharcholder relations.

For example, several years ago the Company's Board of Directors (the
"Board"), as contemplated by Item 407(b)(2) of Regulation S-K, adopted a policy
that the Chairman of the Board and the Chief Executive Officer attend annual
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meetings in person, and that other directors attend annual meetings either in person
or electronically. As a result, many directors have participated in annual meetings by
telephonic conference call, either from their homes or places of business. The
Proposal, if adopted and implemented, would require, at substantial cost to the
Company, the necessary video-audio webcast equipment to be available at each site
where directors participating electronically are located or, alternatively, would
necessitate a change in the Board's pre-existing policy regarding director
participation in annual meetings. These are matters relating to ordinary business
operations that are to be determined by the Board rather than shareholders.

The Staff has been consistent in its view that shareholder proposals

- relating to the webcast of annual meetings fall within the "ordinary business"

exclusion of Rule 14a-8(i)(7). In Commonwealth Energy Corporation (November
15, 2002), the Staff concurred with the exclusion of a proposal requesting that the
company make audio or video recordings of shareholder and director meetings, and
tetain such recordings for a minimum of three years for review by shareholders and
directors. The Staff concluded that the proposal related to ordinary business
operations because it related to "shareholder relations and the conduct of annual
meetings" and was therefore excludable under Rule 14a-8(i}(7). Similarly, in Irvine
Sensors Corporation (January 2, 2001), the Staff concurred in the exclusion under
Rule 14a-8(i)(7) of a proposal relating to shareholder communications, including a
specific provision requesting that the company webcast its annual meetings of
shareholders.

The Proposal, if adopted and implemented, would have the effect of
strongly discouraging, if not completely eliminating, electronic participation in
annual meetings by Company directors. As a result, the Proposal could influence
significantly the location, date and time of the Company’s future annual meetings.
The Staff has concurred with the exclusion under Rule {4a-8(i)(7) of sharcholder
proposals seeking to dictate the date and location of annual meetings. Ses, e.g., Bank
of America Corporation (December 14, 2006); Raytheon Compary {January 19,
2006); Continental Airlines, Inc. (September 3, 2004);, Bank of America Corporation
(January 10, 2003); and Verizon Commumications, Inc. (Janvary 30, 2001).

Similarly, the Staff has concurred with the exclusion under Rule 14a-
8()(7) of proposals relating to conduct of annual meetings. See, e.g.;, Bank of
America Corporation (February 16, 2006) (exclusion of a proposal that "all ‘
stockholders shall be entitled to attend and speak at any and all Annual Meetings of
Stockholders"); Exxon Mobil Corporation (March 2, 2005) (exclusion of a proposal
requesting time be set aside at each annual meeting for shareholders to ask questions
of dlrectors), EMC Corporation (March 7, 2002) (exclusion of a proposal requesting
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that the company pledge to continue to hold in-person annual meetings because the
determination of whether to hold an in-person meeting was a matter of ordinary
business operations); AmSouth Bancorporation (January 15, 2002) (exclusion of a
proposal requesting that the floor of the company’s annual meeting be opened to
questions and comments from shareholders for thirty minutes prior to adjournment);
Niagara Mohawk Holdings, Inc. (March 5, 2001) (exclusion of a proposal that
related to setting aside a discussion room for all shareholders at the company's
annual meeting); and The Gillette Company (February 2, 2001) (exclusion of a
proposal recommending that the board provide information to shareholders attending
the company’s annual meeting and present measures for open discussion).

The Company anticipates there would be significant costs associated
with implementing the Proposal’s provisions that (i) directors and executives,

" wherever located, who participate electronically in an annual meeting be part of a
live video-audio broadcast, and (ii) annual meeting webcasts be subject to replay on
demand on the Company's website for an unspecified period of time (and, possibly,
forever). The Staff regularly has concurred that companies may exclude shareholder
proposals pursuant to Rule 14a-8(i)(7) where implementation of the shareholder
proposal would require the company to incur significant additional expenses. See,
e.g., The Procter & Gamble Company {August 9, 2007) (exclusion of a proposal
requiring that the company sponsor television programs in Spanish, which, the
company argued, would cause the company to incur significant additional costs); The
Bureau of National 4ffairs, Inc. (February 23, 2001) (exclusion of a proposal
requiring that the company hire a firm to determine its "market value," which the

* company noted would be "prohibitively expensive"); and Masco Corporation
(February 26, 2008) (exclusion of a proposal requiring that the company limit the
term of its engagement of outside auditors to five years, where the company noted
the potentially increased costs it would incur by adopting such policy).

B. - The Proposal May be Excluded Under Rule 14a-8(i)(3) Because it
is Materially False and Misleading in Violation of Rule 14a-9,

\. Substantial Portions of the Proposal are Maserially False and Misieading,
Including Statements that Impugn Character, Integrity or Personal Repwtation and
Make Charges Concerning Improper or lllegal Conduct, Without Factual :
Foundation. :

The Company believes that the Proposal may properly be excluded
under Rule 14a-8(i}(3). Rule 142-8(i)(3) permits a company to exchude a shareholder
proposal end its related supporting statement from its proxy materials if such
"proposal or supporting statement is contrary to any of the Commission's proxy rules,
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including Rule 14a-9, which prohibits materially false or misleading statements in
proxy soliciting materials." Rule 14a-9, Note (b) cites as an example of false and
misleading statements “[m]aterial which directly or indirectly impugns character,
integrity or personal reputation, or directly or indirectly makes charges concerning
improper, illegal or immoral conduct or associations, without factual foundation.”
Consistent with Note (b) to Rule 14a-9, the Staff stated in Section B.4 of Staff Legal
Bulletin No. 14B (September 15, 2004) that reliance on Rule 14a-8(i)(3) to exclude
or modify a statement may be appropriate where "statements directly or indirectly
impugn character, integrity, or personal reputation, or directly or indirectly make
charges concerning improper, illegal, or immoral conduct or association, without
factual foundation."

The supporting statement submitted by the Proponent cites several
questions asked by the Proponent at the Company's 2005, 2006, 2007 and 2008
annual meetings of shareholders. These questions refer by name to the Company's
former Chief Executive Officer (Gregory Quesnel), former General Counsel
(Eberhard Schimoller), current non-executive Board Chair (Keith Kennedy) and
current General Counsel (Jennifer Pileggi). The questions posed by the Proponent at
prior annual meetings, and restated in the supporting statement, are accusatory in
- nature and are intended to imply improper actions on the part of these former and
current officers and on the part of the Company’s Board, thereby impugning the
character, integrity and personal reputations of such persons and implying improper
or illegal conduct. These assertions are made by the Proponent without factual
foundation in direct violation of Note (b) of Rule 14a-9.

The fact that the Proponent is reciting questions he previously asked
at annual meetings does not excuse violations of Rule 14a-9. As stated in an article
by David A. Sirignano (who was at the time a senior member of the Staff), "Review
of Praxy Contests by the Staff of the Securities and Exchange Commission"”
(September 6, 1988), "[t}he solicitor assumes responsibility and liability for material
prepared and published by another pasty and reprinted in proxy solicitation material.
Such material is subject to the same scrutiny and the same standards of disclosure as
all other proxy materials of suchi person. Accordingly, the solicitor must be prepared
to support the statements made, not merely the fact that the statements were made."

Here, the soliciting person is the Proponent and the soliciting material
is the supporting statement forming part of the Proposal. If a soliciting person is
required by Rule 14a-9 to be responsible for the accuracy of cited statements made
by third parties, the Proponent is certainly responsible for the republication of his
own prior statements. _
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The Proponent's assertions in the supporting statement are matenally
false and misleading in the following respects:

® Question Regarding Mr. Quesnel’s Consulting Agreement. In connection with
Mr. Quesnel's departure as Chief Executive Officer of the Company in 2004, Mr.
Quesnel and the Company entered into a fairly typical consulting and non-
comipetition agreement, which was approved by the Company's overwhelmingly
independent Board. The agreement required Mr. Quesnel's assistance during a
one-year transition period following his departure and Mr. Quesnel agreed not to
work for a competitor during that one-year period. The Proponent's question,
asked at the 2005 annual meeting and reiterated in the supporting statement,
suggests there was something improper about the agreement without providing
any factual foundation whatsoever for such assertion.

- & Question Regarding Agreement with Mr. Schmoller. This question is designed to
imply, without any factual foundation whatsoever, that improper payments were
made by the Company to Mr. Schmoller upon his departure as the Company's
General Counsel in 2004. The question also includes a false allegation against
Ms. Pileggi, without any factual foundation whatsoever. The Proponent's
apparent basis for his false and misleading allegations is that fact that Chairman
Kennedy, in response to a question asked by the Proponent at the 2005 annual
meeting, referred to the payment to Mr. Schmoller as “stay pay" rather than
"severance pay." Mr. Kennedy and Ms. Pileggi subsequently advised the
Proponent, on several occasions, that the payments to Mr. Schmoller were
"severance payments,” but the Proponent persists in publishing his erroneous and
unsupported allegations as proxy soliciting material,

» Question Regarding Backdating of Options. This question is designed to suggest,
" without any factual foundation whatsoever, that the Company's executives and
directors engaged in improper backdating of options. The Proponent is well
aware of the answer to this question, a3 he was informed in response to his
~ question at the Company’s 2007 annual meeting that the Audit Committee of the
Board, consisting entirely of independent directots, conducted an investigation
into backdating of options at the Company and determined that no improper
backdating of options had occurred. Again, this question is designed to create an
implication of improper activity by executives and directors when none, in fact,
existed.
o Question Regarding Annual Meeting Transcripts. This question, which was

asked by the Proponent at the 2006 annual meeting, is false and misleading. In
fact, elsewhere in the supporting statement, the Proponent acknowledges that the
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Company does, in fact, post annual meeting transcripts on its website. The fact
that the cited question originally wes posed in 2006 does not excuse the
materially false and misleading nature of the question today.

The Staff has a long-standing policy that companies properly may
exclude all or part of shareholder proposals that contain material impugning the |
character, integrity or personal reputation of, or make charges concerning illegal or
improper conduct by, the company's directors or employees without factual basis.
See, e.g., Entergy Corporation (February 14, 2007) (exclusion of a proposal where,
among other false and misleading material, the proposal contained statements which
impugned the character of independent directors by questioning their independence
and insinuating some directors had conflicts of interest); The Swiss Helverig Fund,
Inc. (April 3, 2001) (exclusion of a proposal that implied, without factual foundation,
that directors have violated or may choose to violate their fiduciary duties); and
Phoenix Gold International, Inc. (November 21, 2000) (exclusion of portions of a
supporting statement questioning the independence of independent directors). The
Staff also has concurred that companies may exclude from shareholder proposals
~ statements implying that the company had engaged in wrongdoing. See, e.g., 3M
Company (February 17, 2004) (requiring a proponent cither to provide support for or
to omit assertion in the supporting statement that the company has faced certain
litigation); Post Properties, Inc. (March 26, 2004) (exclusion of portion of a
supporting statement asserting that the company may have violated federal securitics
laws by failing to disclose fully a director's compensation package); Boise Cascade
Corporation (January 23, 2001) (exclusion of portion of a supporting statement
alleging that the company had ¢ngaged in wrongdoing and was "routinely criticized
by environmental and human rights leaders"); and Freeport-McMoRan Copper &
Gold Inc. (February 22, 1999) (exclusion of portion of a supporting statement
discussing a Wall Street Jowrnal article which suggested, without factual basis, that

the company had engaged in improper conduct).

In Section E.1 of Staff Legal Bulletin No. 14 (July 13, 2001), the Staff
states that “when a proposal and supporting statement will require detailed and
extensive editing in order to bring them into compliance with the proxy rules, we
may find it appropriate for companies to exclude the entire proposal, supporting
statement, ot both, as materially false or misleading.” In light of the pervasive nature
of the false and misleading statements contained in the supporting statement, the
Company believes the entire Proposal may properly be excluded from the Proxy
Materials. In the alternative, the Proponent should be required to remove or revise
the materially false and misleading statements cited above.
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2. The Proposal is Inkerently Vague and Indefinite.

In Section B.4 of Staff Legal Bulletin No. 14B (September 135, 2004),
the Staff states that reliance on Rule 14a-3(i)(3) to exclude or modify a statement
may be appropriate where "the resolution contained in the proposal is so inherently
vague or indefinite that neither the stockholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to determine with
any reasonable certainty exactly what actions or measures the proposal requires.”

The Proposal urges the Board to provide "post meeting, on-demand
distribution via [the Company's] website of entire video-audio recordings of its
Annual Meetings." The Proposal does not specify how long the Company would
provide access to these video-audio recordings on its website. Accordingly,

- shareholders voting on the Proposal would not have a clear understanding of the
costs and other burdens which would be imposed on the Company if the Proposal
were adopted and implemented. Likewise, the Company would not know
specifically what actions it would be expected to take in order to implement the

Proposal. ,

The Staff, in numerous no-action letters, has concurred in the
exclusion of shareholder proposals involving vague and indefinite requirements
where neither the shareholders voting on the proposal nor the company would be
able to determine with reasonable certainty what measures the company would take
if the proposal were implemented. See, e.g., Bank of America Corporation (February
25, 2008) (exclusion of a proposal requesting that the company not involve itself in
activities that support coal mines or the construction of coal-burning power plants
because the proposal was vague and indefinite as to what activities the company was
to refrain from undertaking); Wendy's International. Inc. (February 24, 2006)
(exclusion of a proposal requesting a report on the progress made toward
"accelerating development” of certain hunane slaughter techniques because the
proposal was vague and indefinite as to what "accelerating” and "development”
meant); and The Ryland Group, Inc. (January 19, 2005) (exclusion of a proposal that
the company compile a report on the company's compliance with certain
sustainability guidelines because the proposal was vague and indefinite as to how
such compliance was to be measured).

Since the Proposal is vague and indefinite and since neither the
shareholders voting on the Proposal nor the Company would be able to determine
with reasonable certainty exactly what actions compliance with the Proposal requires,
the Company believes that the Proposal may properly be excluded from the Proxy
Materials.
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Nl. Conclusion

For the reasons stated above, the Compeny requests that the Staff
concur with the Company's view that the Proposal may properly be excluded from
the Proxy Materials pursuant to (i) Rule 14a-8(i)(7) because the Proposal relates to
the Company's ordinary business operations and (ii) Rule 14a-8(i)(3) because the
Proposal is materially false and misleading in violation of Rule 142-9. Should the
Staff disagree with the Company’s positions or require any additional information,
we would appreciate the opportunity to confer with the Staff conceming these
matters prior to the issuance of its response.

On behalf of the Company, we request that the Staff e-mail a copy of

s response to this letter to the undersigned ot daniel.stoller@skadden.com and to the
mp““ﬁ%ﬁk & OMB Memorandum M-07-16 ***

: [f the Staff has any questions or comments regarding the foregomg,
please contact the undersigned at (212) 735-3360.

Ve y yours,

Ll

Daniel E. Stgfler

‘cc:  Jennifer W. Pileggi, Esq., Senior Vice President, General Counse! and
Secretary, Con-way Inc.

Mr. James M. Diehl

696988.08-New York Server 6A - MSW
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EXEIBIT A

JAMES M. DIEHL

ik Fl*AA & OMB Memorandum M-07-16 ***

November 12, 2008

» Con-way inc.

i Jennifer Plleggi. Sehor V.P., General Counsel and Secretary
2855 Campus Drive

" Suite 300

+ San Mateo, CA

: 94403

bPear Ms. Filaggi,

. As o Con-way incC, shdreholder, having Compony securilies in excess of the minimum
required value and for the length of fime required under Rule 14a-8 ¢f the Securties and
Exchange Commission Act of 1934, with the Intent 1o retain ait owned securities, moke
the following Shareholder Proposal and request that this Proposal be Included in the
Company's 200% Proxy Statement pending a shareholder vote of the Company's next
annual of spectal meefing.

Sincerely,

James M. Dieh!

Enclosed: Shareholder Proposal
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Press Releases

Con-way Inc.

Jayme Ackemann

{650) 378-5418
ACKOMGL 1DV L FEdx s, 200
KG Partners Belinda

Donovan/Amber Caouette
. {207} 773-0700

Con-way Inc. Named to 2008 ‘infoWorld 100" List of Year's Best IT
Solutions

Company Wins Top 10 Honors for Technical'lnnovation;
zew D!t':ck Planning Tool Projected to Save $3 Million
nnually .

SAN MATEQ, Calif. - December 02, 2008

Con-way Inc. (NYSE:CNW) today announced that It has been named among the top 10 companies on
the Infoworld 100, an annual ranking of the most creative snd intelligent uses of technology to meet

business goats.

The company was honored for its Step Saver Web-based interactive software application. The
management tool was deslgned to minimize the time spent by Con-way freight's dock coordinators
planning dally work flow. The tool iImproved operationa! efficiency through more effective dock
pianning, freeing up the coardinators for higher-value tasks, and shaving costs by reducing the
distance traveied by forkiifts loading and unloading freight. Con-way was the only company recognized

in the Distribution category.

“Breathing new life Into outdated operations, advancing business goals with Inventive use of
technology — this year's winners demongtrate, ance agaln, that nnovative, business-minded [T is the
lifeblood of successful organizations,” said Jason Snyder, senfor editor for Infoworld.

Companies were nominated last surnmer by end users, technology partners and {nfoWorld readers.
Winners were selected based on the most effective use of multiple technologies to help organizations

achieve specific business objectives.

*This award recognizes the achlevements of the dozens of team members wha not only developed
Step Saver, but also successfully tested and integrated it into Con-way Freight's business processes,”
sald Jacquelyn Barretta, Con-way’s chief information officer. *To create a sofution that saves the
company 38 percent in planning time and millions of dollars a year i5 a tremendous accomplishrment.
it's gratifying to see the team honored by a respected, authoritative technology publication fike
Infowortd.” _ '
Before Step Saver was introduced, dock coordinators would spend hours manuatly creating dock
workfiow pians and determining the most efficlent dock door assignments for every arriving traller.

hrtp-/ /'www.con-way.com/en/about_con_way/newsroom/press_releases/Dec_2008/2008 _dec_2/ Page 1 of
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The many efficlencies created by Step Saver's automation of the process are helping Con-way  A++achment 3
Freight continue to dellver its Industry-leading performance for on-time deilvery, exception-free
service and fast transit times — key attributes of customer satisfaction in the freight transportation

industry.
A full list of the 2008 InfoWorld 100 is available at wwsy_sfisgei e,

About Con-way Inc,

Con-way Inc. (NYSE: CNW) is a $4.7 billion freight transportation and logistics services company
headquartered in San Mateo, Callf, A diversified transportation company, Con-way delivers Industry-
leading services through three primary operating companies: Con-way Freight, Con-way Truckload and
Menlo Worldwide Logistics. These operating units provide high-performance; day-definite less-than-
truckioad (LTL)} and full truckioad and intermoedal freight transportation, as well as logistics,
warehousing and supply chaln management services and traller manufacturing. Con-way Inc. and its
subsidiaries operate from more than S00 ocations across Narth America and in 20 countries, For more
Information about Con-way, wsit waow cong a0

About InfoWorld Media Group )
Infoworld Medla Group helps Senlor IT Decision Makers choose the right technology, within the

context of & cohesive strateqgy, far business impact at their organizations, Rather than merely covering
the enterprise technology market, Infoworfd identifies and promotes emerging technology segments
that add unigque value for the organizations that implement them, as well as the vendors that provide
those solutions. Using an integrated communications approach including online, events, research, and
a contthued investment in an independent Test Center, infoWorid anaiysts and editors provide both
hands-on analysls and evaluation, as well as expert commentary on issues surrounding emerging
technologles and products. Visit Infoworld at http://www.infoworid.com.

About International Data Group

Intemetional Data Groun (T0E] is the world's leading technology medla, events, and research

company. 1DG's onlina network includes more than 450 web sites spanning business technology,
consumer technology, digital entertainment and video games worldwide. (DG also publishes mare than
300 magazines and newspapers. Media brands are in more than 90 countries and mnclude CI0, CSQ,
Computerworid, GamePro, Infoworld/TechWorld/TecChannel, Macworld, Netwoark World, and PC World.
The company's lead -generation service, 1DG Connect, matches technology companies with an audience
of engaged, high-quality IT professtonals, influencers, and decision makers.

IDG is 2 leading prodi:oer of more than 750 technology -related events including Macwortd Conference
& Expo, OpenSource World, E3, DEMO, Storage Networking World, end IDC Directions. IDC, &
subsidiary of 1DG, Is the premier global provider of market intelligence, advisory services, and events.
Over 1000 IDC analysts in more than 100 countries provide global, regionzl, and loca) expertise on

technology and industry opportunities and trends.
Additional information about IDG, a privately held company, is available at Ll Sy e, ol

©2008 Con-way Inc. All rights reserved. Teims of Use / Company Store / Brivacy Policy / Site Map /
Membership / Emplovee Login

hitp:/ /www.con-way.comfenfabout_con_way/newsroom/ press_releases/Dec_2008/2008 dec_2/ Page 2o
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JAMES M. DIEHL

“+ FISMA & OMB Memorandum M-07-16 ***

December 1. 2008.

Con-way Inc.
- Jennifer Piteggi, Senior V.P.. General Counsel and Secretoary
: 2855 Campus Drive C

Suite 300

San Mateo. CA

94403

Dear Ms. Pleggi,

lam writing In response to a letter received hom Danlel E. Stoller, £sq. dated November
20, 2008. Mr. Stoller acting as Con-way's outside counsel Informed me that additional
clarification would be required to comply with Rule 140-8 of the Securilies and Exchange
Commission Act of 1934:in order to be eligible 1o submil a Shareholder Proposal.

fo comply with Rule 14a-8. | make the following statement:

As a Con-way Inc. ("Caon-way") sharehoider, having Con-way securities in exceass of the
minimum required market value of $2.000.00. heid continuousty for the length of time
required under Rule 14a-8 of the Securties and Exchange Commission Act of 1934, and
with the intent to continue to hold aof least $2.000.00 in markel value of Con-way
securities through the date of Con-way's 2009 Annugl Meeting, wish to submit a
Sharehoider Proposal. and request thot this Proposal be included in the Company's 2009
Proxy Statement pending a shareholder vaie at the Company's next annual or special
meeting.

Sincerely.

James M. Diehi

Encloseq: Shareholder Proposal
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FIRM/AFFILIATRE QF SICEE

soBTON

212-735-3360 —— CHICAGRO
OREST FAX . . HOUSTON
#IT7TTT-II00 TEL: taie) 733 aDOb LO8 ANGELES
DAL ADCRESS FAX: {212) 738-2000 PALO A::GG N
OSTOLLER BAN FRANCI
G/ SKADDEN. COM www.skadden.com WABHINGTON, B.C.
WILMINGTON
BELING
anussILs
FRANKFURT
HONG KONG
November 20, 2008 LONDON
wascow
. HUNICH
PARIS
YA EMAIL AND EXPRESS MAIL SINGAPORE
SYONMEY
. TOKYO
. TORONTO
Mr., James M, Diehl ) VIENNA

= CISMA & OMB Memorandum M-07-16 ***

Dear Mr. Dichl:

I am writing on behalf of our client, Con-way Inc. (the "Company”),
in connection with your letter, dated November 12, 2008 (the "November 12
Letter™), to Jennifer Pileggi, Esq., the Company's Senior Vice President, General
Counsel and Corporate Secretary. The November 12 Letter was received by the
Company on November 13, 2008, and was accompanied by a proposal (the
"Proposal”) submitted pursuant to Rule 142-8 under the Securities Exchange Act of
1934, as amended (the "Exchange Act™), for inclusion in the Company's proxy

statement in connection with the Company's 2009 Annual Meeting of Sharcholders
+ (the "2009 Annual Meeting"}.

[ am notifying you on behalf of the Company that your submission of
the Proposal does not comply with Rule 14a-8(b) under the Exchange Act. In
particular, Rule 14a-8(b)(2) requires that in order to be eligible to submit a proposal
under Rule 14a-8(b)(2), you must provide the Company with a written statement that
you intend to continue to hold through the date of the 2009 Annual Meecting at feast
$2,000 in market value, or 1%, of the Company's securities.

In the November 12 Letter you state your "intent to retain all owned

_ securities.” You fail, however, to make the statement required by Rule 14a-8(b)(2)

. as described above. The November 12 Letter, therefore, does not satisfy the

requirements of Rule 14a-8(b)(2).

In accordance with Rule 14a-8(f), I hereby request on behalf of the
Company that you fumish to the Company, within fourteen (14) calendar days of
your receipt of this letter, the written statement regarding your intent to continue to
hold your securities through the date of the 2009 Annusl Meeting as required
pursuant to Rule 14a-8(b)2). For your convenience, a copy of Rule 14a-8(b) is
enclosed with this letter,
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Mr. James M. Diehl
November 20, 2008
Page 2

If within the required 14-calendar day period, you do not furnish the
Company with such written statement, we believe the Company will be entitled to
omit the Proposal from its proxy statement in connection with the 2009 Annual

Meeting.
Z&dy yours,

Enclosure

cc:  Jennifer Pileggi, Esq.,
Senior Vice President, General Counse)
and Corporate Secretary, Con-way inc.
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ROBERT P. WAYMAN Director since 1994

intarim Chief Executive Officar

and Chief Financial Officer,
Hewlett-Packard Company

a computer-manufacturing company

Mr. Wayman Jolned Hewlett-Packard Company in 1969. After serving
in seweral accounting management positions, he was elected Vica
President and Chief Financial Officer in 1984. He bscame a Senior Vice
President in 1987 and an Exacutive Vice President in 1992. He was named
interim CEQ in February 2005. Mr. Wayman, age 59, holds a bachelor's
degree in science engineering and a masters degree in business
administration from Northwestern University. He is a member of the Board
of Directors of Hewlett-Packard Company and Sybase Inc. He is a mamber
of the Policy Council of the Tax Foundation, the Financial Executives
Institute, the Council of Financial Executives of the Confarence Board, and
the Advisory Board to the Northwestern University School of Business, He
is Chairman of the Audit Committee and & member of the Compensation
Committea of the Board.
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Drracto:
Cirsctor Audit  Compeasation Aftairs Finsnee

MargaretG. Gill .......................... X X
RobertJaunich i ... ................... : X" X
W. Keith Kannedy, Jr.** .. .................

Michae! J. Murray . ....................... X X
JohnC.Pope............................ X X
Henry H. Mauz, Jr.**. . ... ... ... .........

RobertD.Rogers ........................ : X X
William . Schroeder. . ... ... e X X

Peter W.Stoft.............. e e X X
RobertP. Wayman ....................... X
Cheisea C. Whitetll .. .. .... e X X

X current member

* chair

** Dr. Kennedy was appointed Interim Chief Executive Officer in Juna 2004, and at that time
rasgnad from each standing Board Committee on which he was serving. Mr. Anton, |
Mr. Corbin and Admirat Mauz were appointed to the Board in March 2005 and have not yet
been appolinted to serve on Board Committses.

Descriptions of the Audit, Compensation and Director Affairs Committees follow:

Audit Committes: The Audit Committee assists the Board in its oversight of matters involving
the accounting, auditing, financial reporiing, and internal contro} functions of the Company. The
Committee recelves reports on the work of the Company’s outside auditors and internal auditors,
and reviews with them the adequacy and effactivenass of the Company’'s accounting and internal
control policias and procadures. Pursuant to Board policy, the Comparny’s Chief Executive Officer,
Chlef Financial Officer, Controller and General Coungel are required to promptly netify the Chalr of
the Audit Commiittee upon raceiving complaints regarding aceounting, internal control and auditing
matters involving the Company.

Each Commities membar has baen determined to be an Indepandant diractor undet the New
York Stock Exchange listing standards. The Board has determined that each of Mr. Wayman and
Mr. Pope qualifies as an “audit commiites financial expert” as such term is defined in rutes
adopted by the Securities and Exchange Commission. The Board has determined that Mr. Pope's
service on the audlt committess of mora than three public companies does not impair his ability to
effectively serve on the Company's Audit Committee. The Committee met fiteen timas during
2004.

Compensation Committee: The Compensation Commitiee approves the salary and other
" compansation of the Chief Exacutive Officer of the Company and of certain other executive officers
and key employees, The Committes algo oversees the administration of the Company's short-term
" and long-term incentive compensalion plans, oversess grants of stock options and other awards
under the Company's 1997 Equity and Incentive Plan, and reviews the retirement and benefit plans
of the Company and its domestic subsidiaries for non-confractual employees. Each Committee
member has been determined to be an independant director under the New York Stock Exchange
listing standards. The Committee met six times during 2004.

»
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Attachment 8
Jim Dighl
.

From: "Flum. Paul® <PaulFlum@mofo.com>
To: =+ FISMA & OMB Memorandum M-07-16 ***
Sent: Tuesday, April 28, 2003 3:068 PM
Attach: Pauf Flum.vcf

Subject:  April 3 letter

Jim,

As requested, | am writing to confirm that tha Audit Committae of the CNF Board of Directors has retained me in
connection with your April 3, 2003 letter to Greg Quesnel. | am a partner with the Morrigson & Foerster law firm in
San Francisco.

As part of my work for the Audit Gemmittee, | would like to meet with you to discuss your aliegations. | wauld also
like to review all of the additional documentation that you mention in your April 3 letter. If possible, | would tke two
receive those materials in advance of our meeting.

t am authrorized to reimburse your reagonable travel expenses if you are willing to came San Francisco to meet
with me. | will aleo reimburse your reasonable out-of-pocket expenses for providing me with coples of the
additonal matertals referanced in your April 3 lettar.

Please contact me s0 that we can set up a meeting date that works for both of us.
Paut

<<Paul Flt.r_m.vcf»

This messege contains information which may be confidential and privileged.
Unless you are the addressee (or authorized to receive for the addressee),

you may not use, copy or disclose to anyone the message or any information
contzined in the message. If you have received the message in error, please
advise the sender by reply e-mail @mofo.com, and delete the message.

Thank you very much.
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Jim Diehi

From: “Flum, Paul” <PaulFlumfBmofo.coms
To:  ** FISMA & OMB Memorandum M-07-16 ™™
Sant: Thursday, July 31, 2003 1.50 PM
Subjoct:  Audit Committee

Jim,

The Audit Cammittee has asked me to advise you that it has completed its
review and investigation of mattérs refating to your April 3, 2003 mernerandum
addressed to Gregory Quesna! and distributed to the CNF Board of Directors and
others. The Committee appreciates your actions in bringing these matters to the
Board's attention and wishes to thank you for cooperating in its investigation.

Paul

This message coantains information which may be confidential and privileged.
Unless you are the addressee (or authorized to receive for the addressee), -
you may not use, copy or disclose to anyoue the message or any information
contained in the message. If you have received the message in error, please
agvise the sender by reply e-mail @mofo.com, and delete the message.
Thank you very much.




Attachment 10

Januarw 9. 2N

Gregory Quasnel

s+ FISMA & OMB Memorandum M-07-16

Dear Mr. Quesnel,

On July 31, 2003 M Flum with Morrison & Focmter, the Company's Audit Cammittee’s counsel sear 4
message sdvising me that the Audit Committce had concluded irs investigation of my allegation of Me
Schmoller. Mr. Flum also relayed the Committee’s gratirude for my bringing this matter ro the Board's arrention
and thaoked me for my cooperation.

1 am writing to inquire whar action that you, or the Company's Board took regurding the Aadit Committer’s
investigation of Mr. Schmoller.

I feel thar the two seatence message from Mo Flum is an inadequate relayed respoose by the Board, and the
Company's executives. Pacticularly in light of the exteasive and detailed dats that T provided, slong with the
time that [ took in traveling to Sen Francisco to meet with Me. Flum for six hours.. It is not unceasonable ro
expect 1 mote informative responsc.

This lewer was nol meant o reitorate the many poines that 1 listed in my original letter to you aod the Board,
only to leam what action, if say, was taken. As the Company’s Presidont snd CEO | would hope that you will
show leadership and respond to this request.

I believe thet my odigioal letrer along with supporting documents to you and the Board shows thar the
Company has behaved poorly since | first came forward ss required of 2l employees and mer with Mr
Schmoller, To date I have fiot seen any improvemenrs.

-

cesely,
ames M. Diehl

»+ FISMA & OMB Memorandum M-07-16 "
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CNF

—

DAVID L SLATE
Vite Presiaant  iaonan Fesaacsy
4 Depuly Ger4rt Counss

Fabruary 20. 2004
Mr. James Dlem

" FISMA & OMB Memorandum M-07-16 ***
Cear Jim.

Greg Quesnel has asked me (o raspond to your letter dated January 9, 2004. As you alreaq,
know, the Audit Committee of the CNF Inc. Board of Direclors engaged independent courisel,
Paul Flum, to invastigate your complaints about Eberherd Schmaller and report his findings to the
Committee. | am inforened that the Audit Committee concluded, after receiving Mr. Flum's report,
thet there was no credie evidence to support a claim that Mr. Schmolier failed lo take
appropriaie action in responsa lo the matlers thal you ralsed with him., Accordingly, there was ne
reason for the Audil Commitige or Mr. Quesnel (o 1eke any action concerning Mr. Sohmoller.
Nevertheless, Mr, Quegnat ssked me to thank you again for bringing your concems to the
attention of tha board so that an appropriste invastigation could be conducted.

o ery Truly Yours,

: /Q:K:jh ..-_'_2//2/,’
,./" / /:
| S J

David L. State
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(9) Amounts shown in this column reflect payments earned by the Named Executives tor awards
granted under the Company's Value Management Plans. Pavments as shown gbove fo:
Messrs. Detter, McClimon and Stoflar for 2004 are for the three-year Value Managemeni
award cycle commencing January 1, 2602 and ending December 31, 2004, Paymenis as
shown above for Messrs. Quesnel and Schmoller arg for the Value Management Plan award
cycla commencing January 1, 2004 and ending December 31, 2006, based on the Company’s
parformance through the and of 2004, the calendar year in which they retired. No payments
ware made to any of the Named Executives for the three-year Value Management Plan award
cycle commencing January 1, 2000 end ending December 31, 2002, or'for the three-year
value Management Plan award c¢ycle commencing January 1. 2001 and, snding
Decembar 31, 2003. :

(10) Amounts shown for 2004 in this column include:
" (a) Supplemental Excess Retirament Pian payment to Mr. Quesnel of $268,609.

{h) Stock Apprecialion Rights payment to Mr. Quesnel of $2,892 on October 1, 2004 based
on hls previous election to receive quarterly instaliments for flve years upon his
retirement.

(c) Parsonal Time Off payments in conjunction with their retirements, to Messts. Quesnel
and Schmoller of $150,954 and $121,771, respectively.

——3  (d) Severance payment to Mr. Schmolter of $850.000.
—— 3 {e) Stay Pay to Mr. Stotlar of $94,000.

(i Compensation for Mr. Schmoller of $30,299 as a result of his recsiving his company
automoblle upon retirement.

{9) Payments by tha'Gompany for premiums for taxable basic and/or supplemental group life
ingurance on behalf of Mesars. Quesnel, Detter, McClimon, Ratrathicam, Schmelier,
Slotlar and Williford of $3,874, $12,361, $1,099, $5,043, $8,943, $529, and $1,739,
raspectively.

{h) Company contributions to the Thiift and Stock Plan. accounts of each of the Named
Executives (other than Dr. Kennedy) ot $3,075 each.

In addition to the compensation set forth in the table above, the Company provides cerain
additional compensation, perquistes and benefits to the Named Executives (cther than
Dr. Kennedy). including participation in the Company’s defined benefit pension plan and
supplemantal excess retirement plan; use of a company car; a Company-paid annual executive
physical examination; annual tax pianning and preparation services in an amount of up to $4,500;
Hfetime financial and estate planning services of up to $6,000; matching charitable contributions of
up to $5,000 annually: and base Long-Term Care Insurance benefits.

21
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CNF INRCORFPORATED

ANNUAL MEETING OF SBAREHOLDERS

Hotel du Pont
Enowles Room

Wilmington, Delaware

Tuesday, April 19, 2005

9:00 a.m.

BEFORE:

¥W. KEITH KERNEDY, JR,

JENNIFER W. PILEGGI

13
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— MR. KENNEDY: I have it as nine ¢‘clock
eastern daylight, So as we said in our proxy, 1°11l call
the meeting to order. I am Keith Kennedy. The Chairman
of the Board and Interim Chief Executive Officer and I will
be chairing the meeting.

In order to inaure that business of the meeting
procﬁeds in an orderly fashion and that shareholders who wish to
speak may have a fair opportunity to de so, there will be a
designated question and comment period tﬂat will take place.

That period will be after all of the agenda
‘items have been presented, and before the polls are open for
voting, The meeting will be conducted in accordance with the
rules of conduct that each of you received. Sitting at the table
to my right is Jennifer Pileggi, Senior Vice President, General

Counsel and Corporate Secretary.

Also we have attending this meeting
elactronically Doug Stotlar who 1s a Senior Vice President and
President of Conway Transportation Services, and several
directors. I will ask Jennifer to read the names of those

directors in attendance alectronically.

ME. PILEGGI: The ones that are on so far
areé Jack Anteon, Jack Pope, Hank Mauz, Chip White, Bob Wayman,
Mike Murray, Peter 6tott, Bob Rogers and Bill Corbin and Bill

Schroeder.

MR. KBNNEDY: At this point I would like to
turn the meeting over to Ma. Pileggi who will réport on some of

the formalities for the meeting.
MS8. PILEGGI: I would like to introduce

Stoven Myers of the Bank of New York, who has been appointed by

the board of directors as inspector of election for this meeting.
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We have received affidavits that proper notice of the meeting was
majiled commencing March 21, 2005, té every stockholder who was a
holder of record at the close of buginess on March 1.

.MR. KENNEDY: Based upon the proxies
received today, the quorum is present and the meeting will
proceed. The items on the agenda are number (1) the election of
'tour claass-two directors. And number (2) the ratification of tha
appointment of auditors,

The question and comment period will follow the
presantation of these agenda items. And following the question
and comment period there will be voting on both agenda items.

Mr. Tim McCann of KPMG is present at the
meeting today. Tim Qould you just stand so pecple know who you
are? Band he is available to reaspond to appropriate guestions .
from shareowners after the meeting, I would like to say that Tim
is rotating off of this account and I feel that he and his people
did an excellent job in a very busy year when we had to separate
discontinued ops and have Sarbanes-oOxley. So thanf you, Tim.

We will now proceed with the formal business of
the meeting. I, again, remind you to hold any questions or
commants until the agenda items have been presented., First item

of business on the agenda -

MS., PILEGGI: Did someone just join?

MR, JAUNICH: Bob Jaunich.

MS. PILEGGI: Good morning, Bob.

MR. KENNEDY: First item of business on the

sgenda 1s the election of four class-two directoras for a three

year term to gerve until the 2008 annual meeting, and until their

successors are elected and qualify.

13
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The secretary has advised that under the
company’s bylaws the only persons who have been properly
nominated are thosg nominees listed in the company‘s proxy
statement -- Murray, Rogers, Schroeder and White. I, therefore,
declara that nominations for directors are closed,

The second item of business on the agenda is
ratification of the appointment of independant auditors to
examine and report on the financial statements of the company for
the year 2005. The audit committee of the board of directors has
reappointed KPMG, LLP. And it {is the'board's unanimous

recommendation that the reappointment be ratified.

We will now proceed to the question and answer
period. I would like to agk any shareowner who has a question to
indicate so. I have one who hag already indicated an intent to
address the meeting. In order to insure fair treatment to all
stockholders our meeting rules provide the questions or comments
will be limited to two minutes for each speaker.

When you are recognized to speak please step to
the microphone. We ask that until you are recognized you remain
peated. Before you ask your question or make your :;marks,
please state your name and whether you are stockheolder or a proxy
for a stockholder.

The floof ia.now open for your questions and
comments. Mr. Diehl.

MR. DIEHL: Thank you,'Dr. Fennedy. My name ias
Jim Diehl and I’'m a stockholder. And this question involves the
SEC filing that was submitted in December -

MR, KENNEDY: Could you step just slightly

closer to the microphone.
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MR. DIEHL: That was a severance agreement that
you aigned with Eb Schmoller, The payment of $850,000 in
addition to his regular salary seems a bit over the top giving
the consideration he was under contract and just entered that
contract and he subseguently stayed almost to the end of his
normal centract anyway.

S0 can you explain the thought process of that
$850,000 payment to him? It seems like it’s truly a severance
payment rather than stay on type thing.

‘ MR. KENNEDY: Mr. Schmoller had planned to
retire early in the year 2005. Because of vur interest in
divesting the forwarding part of the company and because he "had
been involved in that for quiée a period of time, I requested
that he remain with us until that transaction closed. And we
negotiated what would be stay pay for that which is what thp
amount that you mentioned in your gquestion.

MR. DIEEL: Did you mean stay until 20047

MR, KENNEDY: I1'‘m sorry. ‘Be wanted to
leave early in 2004. And I requeated him to atay and the
financial agreement was stay pay to stay through 2004.

MR. DIEHL: BEven though he is under contract to
stay anyway?

MR. KEWNEDY: Yes. He met our rule of 85
meaning he covld retire at any time with full benefits.

MR. DIBHL: ©Okay. I have Jjust one question.

MR. KENNEDY: Yes.

MR. DIBHL: Greg Quesnel was paid $1 million
for a consulting agreement that I believe is still running now.

He was to work up to 150 hours to a gquarter. Can you tell m= how

13
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many hours, if any, he has worked under that consulting
agreement?

MR. KENNEDY: It was a blanket fee, as you
probably know that he was pa;d; that will‘tinlsh at the end of
the second gquarter., ‘This year the quarter we're in. I could not
tell you how many hours he has consulted with us. But I have
talked to him numerous times and, once again, bscanse of his
experience with the Menlo Forwarding, there was a fair amount of
work that he and I talked about during the second half of '04,

MR. DIBHAL: Thank you.

MR. KENNEDY: Thank you. Are there any
other questions? Okay. Seeing none we will proceed to the
voting of the agenda items. The polls are now open.

Is there anyone present who would like to vote
by ballot, and if so please raise your hand? I see none. So we
call the polls closed for each of the matters voted, Ms. Pileggi
will now report on the results of the voting on the two agenda

items,
MS. PILEGGI: Based on the current tally,

the company shareholders have voted to elect the four nominated
directeors and to ratify the appointment of KPMG as the company's

auvditor.

MR. KENRNEDY: All right. This concludes
the meeting. And I now declare the meeting adjourned. Thank you

all for being here today.

(Meeting concluded at %:10 a.m.)

Lo et e s
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CNF IKC.
ANNUAL MEETING OF SHEAREHOLDERS
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W. KEITH KENNEDY, JR.
DOUGLAS W. STOTLAR
JENNIFER W. PILEGGI.

BY TELEPHONE:

JOHN J. ANTON
MARGARET G. GILL
HENRY HE. MAUZ, JR.
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JOHN C. POPE

ROBERT D. ROGERS
WILLIAM J, SCHROEDER
DOUGLAS W. STOTLAR
ROBERT F. WAYMAN
CHELSEA C. WEITE, III
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MR. XENNEDY: Good morning
everyone. I am Keith Kennedy, Chairman of the
Board of CNF and I'll be chairing this meeting,

In order to insurance that the -
business of the meeting proceeds in an orderly
fashion and the shareholders who wish to speak
will have a fair opportunity to do so, there will
be a designated gquestion and comment period which
will take place after all agenda items have been
preeented; but before the polls are open for
voting.

The meeting will be conducted in
accordance with the rules of conduct that were on
each of the seats as yov ceme into the room,

Sitting at the table to my right ie
Mr. Doug Stotlar, President and Chief Executive
officer. And Jennifer Pileggi, Senior Vice -
President General Counsel and Corporate
Secratary. |

Also attending this meeting
electronically by telephone conference are several
members of our Board of Directors. And Ms.
Pileggi, would you read off the directors

attending and then report on the formalities of

14
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the meeting.

MS8. PILBGGI: Yes, I will,
Attending by telephone are the following
directors: Hank Mauz, Bob Wayman, Bob Rogers,
Chip White, Jack Anton, Bill Schroeder, Jack Pope,

Mike Murray and Peter Stott.

I would now like to introduce Steven
Myers of the Bank of New York, who has been
appointed by the Board of Directors as inapector_
of election for this meeting.

We have received affidavits that
proper notice of the meet;ng was mailed commencing
March 20, 2006, to every shareholder who is a
holder of record at the close of business on March
1st.

MR. KENNEDY: Thank you. Based
upon the proxies received to date a guorum is
present and the meeting will proceed.

MS. PILEGGI: Who just joined?

MS. GILL: Margaret Gill.

MR. KENNMEDY: Thank you, ﬁargaret.
The items on the agenda are: Number 1, The
election of five Class III Directors. Number 2,

the amendment of the company's certificate of




incorporation to change the name of the company
from CNF, Inc., to Con-way Inc.

Number 3, the approval of the 2006
equity and incentive plan. And Number 4, the
ratification of the appointment of auditors.

The question and comment period will
follow the presentation of these agenda items.

And following the question and comment period
there will be voting.

_ Mr. Landers of KPMG, raise your
hand. Chuck is present at the meeting today along
with Mr. Rusg Crawford and they are available to
answer any appropriate questions from

shareowners.

We will now proceed with the formal
business of the meeting. Again, I remind you to
hold your questions and comments.until the agenda
has been presented.

The first item of business on the
agenda is for the election of five Class III
Directors for a three year term to serve until the
2009 annual meeting and until their successors are

elected and qualify,

The secretary has advised that under

Attachment 14
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the companf'a bylaws the only persons who have
been nominated are those nominees listed in the
company's proxy statement. Ms. Gill, Admiral Mauz
and Messrs. Corbin, Jaunich and Wayman. I
therefore declare the nominations for directors
are closed.

The second item of buainess on the
agenda ig the amendment of the company's
certificate of incorporation in order to change
the name of the company from CNF, Inc., to Con-way
Inc.

Your Board of Directors has approved
the amendment to the certificate of
incorporation., BSubject to shareowner approval and
unanimously recommends a vots for approval of éhe

amendment.

Third item of huainesa on the agenda
is approval of the company's 2006 equity and
incentive plan. Your Board has approved the plan
subject'to shareowner approval, and unanimously
recommends a vote for the proposal of the plan.

The fourth item of business on the
agenda is ratification of the appointment of

independent auditors to examine and report on the

14
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financial statements of the company for the year

2006.

The audit committee of the Board of
Directors has reappointeq KPMG. And it is the
Board's unanimous recommendation that the
reappointment be ratified.

We will now proceed to the question
‘and comment period. At this point I would like to
ask if any shareowner has a guestion? Mr. Diehl.

Okay, in order to insure fair

'treatmnnt to all shareowners our meeting will
provide that questions or coimments shall be
limited to two minutea for each speaker.

When you are recognized please step
up to the microphone. We ask that until you are
recognized you remain seated. We want to avoid a
long line at the microphone.

Before you ask you question or make
your remarks, please state your name and whether
you are a shareholder or a proxy for a
shareowner. The floor is now open for your

. questions and comments., Jim .
MR. DIEHL: Thank 'you, Doctor.

James Diehl, stockhelder. And I just have one
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question. The company maintains that the
transeripts of these stockholder meetings are not
made available to stockholders which ‘in of itself
is gomewhat ironic.

Do you. see or can you explain why
when other companies post their meeting
transcripts written or audio Web-cast on the Web
sitea, why other company still maintains that they
will not pravidg atockholders copies of the
transcripts of what takes place at the

stockholders’ meetings?

MR. KENNEDY: I'm going to refer
that gquestion to Jennifer Pileggi.

MS. PILEGGI: We maintain that that
is an internal company record of an internal
company document and we don't share it

externally.

MR. DIBHL: But the fact that it's a
- stockholders' meeting and most stockholders don't
come to t;ese. And to provide more transparency
do;an't it appear that it would be useful to
stockholders that don't come? At least they can
hear or read what took place at these meetings?

There is no merit in that?
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MR. KENNEDY: I won't say there is
no merit. what we will do, Jim, ia let ua take it .
back to the Board and take a look at that
questioﬁ. I think you raised a valid point and I
would like to have a chance for the Board to give
us their opinion on it at a board meeting.

MR. DIEHL: Thark you.

MR. KENNEDY: Thank you. Are there
any other guestions? All right, no questions.
Okay. We will now proceed to the voting on the
agenda items. The polls are now open. 1Is thére
anyone prasent who would like to vote by ballot,
and if s¢ raise your hand.

Okay. There have been no requests
80 all proxies and ballots have been turned over
to the Bank of New York ae inspectors of
election. If you'wve previously voted by proxy and
do not wish to change your vote, you don't have to
submit a ballot.

Okay., Wa don’'t have any ballots so
I will further declare the polis closed.

MS. PILEGGI: Good morning. Who
joined?

MR. JAUNICH: Bob Jaunich.

14



MR. KENWEDY: We have juet declared
the polls closed, Bob. And now Ms. Pileggi could
you report on the voting,

MR. JAUNICH: I'm gorry I'm late.
I had a transposed number. I had 4956 instead of
the 4596,

MS, PILEGGI: That's fine, Bob.
Based on the current tally the company's
shareholders have voted to elect the five
nominated directors. To approve the a@endmﬁnt to
the company's certificate of incorporation.

To approve the 2006 equity and
incentive plan, and to ratify the appointment of
KPMG as the company's auditors.

MR, EKENNEDY: Okay. This concludes
the meeting. And I now declare that the annual
shareowners' meeting of Con-way Inc., is
adjourned.

Thank you all for attending.

* ¥ %

{Meeting concluded at 9:10 a.m,)

* & %
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CON-WAY IWC.
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Greenville Room
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W. RKEITH KENNEDY, THE CBAIRMAN

JOHN C. POPE, BOARD MEBMBER

MARGARET G. GILL, BOARD MEMBER
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ROBEBRT P. WAYMAN, BOARD MEMBER

MICHAEL J. MURRAY, BOARD MEMBER

WILLIAM R. CORBIN, BOARD MEMBER

HENRY H. MAUZ, JR., BOARD MEMBER

PETER W. STOTT, BOARD MEMBER

CHELSEA C. WEITE, I1II, BOARD MEMBER

ROBERT D. ROGERS, BOARD MEMEBR

JENNIFER PILEGGI, SENIOR VICE PRESIDENT,
GENERAL COUNSBEL and CORPCRATE SECRETARY

DOUGLAS STOTLAR, CHIEF EXBCUTIVE OFFICER
KEVIN SCHICK, SENIOR VICE PRBSIDENT and CHIEP
FINANCIAL OFFICER
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THE CHAIRMAN: Ladies and gentleﬁen, I am
Keith Kennedy, Chairman of the Board of Con-way, and I
will be chairing this meeting.

I regret that I was unable to be there in
person this morning due to flight delays. Also
delayed waé Ma. Jennifer Pileggi, our Gemeral Counael
and Corporate Secretary, but our CBO, Doug Stotlar,
and CFO, Fevin Schick, are there,

In order to ensure that the business of
this meeting proceeds in an orderly fashion and the
shareholders who wish to speak --

MR. MAUZ: Hank Mauz checking in.

'THE CEAIRMAN: Thanks, Hank.

-- may have a fair opportunity to do so,
there will be a degignated question and comment period
that will take place after both agenda items hava been
pregsented and before the polls are open for voting.
The meeting will be conducted in accordance with the
rules of conduct that each of you have received.

. 8itting at the front tible is Doug
Stotlar, President and Chief Executive Officer, Revin
Schick,ASenior Vice President and Chief Financial
Officer. Also attending the méeting electronically,

by telephone, are myself ag Chairman of the Board, and



Attachment 15

Ms, Pileggi.

And I wondered at this time, Ms. Pileggi,
‘ 1f you could recite the names of the directors
attending by telephone, as well as report on certain
formalities for the meeting.

MS. PILEGGI: Certainly. In addition to
you and Doug, who are directors, we have John Pope,
Chelsea White, Peter Statt, Margaret Gill, Robert

Wayman, Robart Rogers and Henry Mauz.
MR. MURRAY: Michael Murray on the line.

MS. PILEGGI: And Michael Murray.

MR. SCHROEDER: And Bill Schroeder, and I

.

think Bill Corbin as well.

MS. PILEGGI: Okay, sorry about that.

THE CHAIRMAN: Wonderful. Jennifer, would
you like to introduce Steve?

MS., PILEGGI: I will do so. I would like
to introduce Steven Myers of the Bank of Wew York who
has been appointed by the Board of Directors as
Inspector of Blection for this today. We have
received affidavits that proper notice of the meeting
was mailed commencing March 9, 2007 to every

shareholder who was a2 holder of record at the close of

buginess on March lst.
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THE CHAIRMAN: Based upon the proxies
received to date, a quorum'ig present, the meeting
will proceed.

The items on the agenda are: Number 1,
the election of five Class I directors; Number 2, the
ratification of the appointment of auditors. The
question and comment period will follow the
presentation of these agenda items, and following the
question and éomment period, there will he voting on
both agenda items.

First I would like to comment also that
Mr. Randy Lund of KPMG is present at the meeting today
and is available to respond to zppropriate questions
from share owners.

Mr. Lund, would you raise your hand to
identify yoursélf? Thank you.

We will now proceed with the formal
business of the meeting. Again, I remind you to
please hold any questions or ¢omments untillafter the
agenda items heave been presented.

The first item of busineas on the agenda
is the election of five Class I directors for a
three-year term to gerve until the 2010 annual meeting

and until their successors are elected and qualify.
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The Secretary has adviased that under the Company's
by-laws, the only persons who have been properly
nominated are those nominees listed in the Company's
proxy statement; that ig, Messrs. Anton, Kennedy,
Pope, Stotlar an Stott. I therefore declare that
nominations for directors are closed. .

The second item for business on the agenda
is ratification of the appointment of independent
auditors to examine and report on the financial
statemants of the Comﬁany for the year 2007. The
Audit Committee of the Board of Directors has
reappointed KPMG LLP and it is the Board's unanimous
recommendation that the reappointment be ratified.

We will now proceed to the queétion and
commant period, and I will defer to Mr. Doug Stotlar,
aince he is present in the room, to call on
individuals who would like to address the meeting at
this time. In order to ensure fair treatment of all
share owners, our meeting rules provide questions or
comments will be limited to two minutes for each
speaker, When you are recognized, please step to the
microphone. We ask that until you are recognized, you
remain seated. Before you ask your question or make

your remarks, state your name, whether you are a share
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owner or a proxy for a share owner. The floor is now
open for your questions and comments.

Mr., Stotlar, could you handle recognizing
anyone who wishes to speak?

MR. STOTLAR: I will, Mr. Kennedy.

Mr. Diehl?

MR. DIEHL: Thank you. Just two questions
to ask at this point. Has the Company or its Board of
Directors conducted investigation of the ptock option
program to determine if any improper backdating took
place at Con-way, or at CNF when it was known by that
name?

Tﬁé CHAIRMAN: Mr. Diehl --

MR, STOTLAR: Did you hear that clehrly,
Reith?

THE CHAIRMAN: Yes. I beliave the
question related to had the Board of Directors or
anyone conducted investigations into posaible
backdating of stock options.

MR. DIBEL: Improper backdating, yes.

TFHE CHAIRMAN: 1I'm sorry, I didn't hear

that.
MR. STOTLAR: FHe clarified it was improper

backdating of stock options.
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THE CHAIRMAN: Okay. The Board of
Directors, in the person of the Audit Committee, has
done such an investigation, Mr. Diehl, and determined
that there was no improper backdating or backdating df
options.

MR. DIERL: Okay, the second question, has
any Con-way executive or board member, past or
present, received any improper backdated stock options
while at Con-way, CNF, or with any other companies
they were associated with; majnly, board members
serving on other companies?

THE CHAIRMAN: No. Again, with our
investigation we did not find any indication of that.
M5, PILBGGI: At our company.

THE CHAIRMAN: At our company, yes.

MR. DIEHL: 80 they may have received
improper [options] ;t the other companies they ae;ve on boards
or in executive pogitions that you‘re not aware of? '

THE caarﬁnan: We are not aware of that,
and that would not be part of our determination.

MR. DIEHL: Okay, thank you.

THE CHAIRMAN: .Thank you.

MR. STOTLAR: Thank you.

THE CHAIRMAR: Is there anyone else with



comments?

MR. STOTLAR: There are no other guestions
or comments, Reith.

THE CHAIRMAN: Okay, we will now proceed
to the voting on the agenda items. The pells are now
open.

Is there anyons who would like to vote by
ballot? If so, please raise ybur hand and you will be
given a ballst.

MR. STOTLAR: No one is indicating a need
for a ballot, Reith.

THE CHAIRMAN: Okay. We will now close
the pells and declare the results on each of the
matters voted on.

Mr. Steve Myers will now report on the
results of the VOéing of the two agenda items,

MR. MYERS: Based on the current tally,
the Company‘'s shareholders have voted to elect the
five nominated directors and to ratify the appointment
of KPMG as the Company's auditors.

THE CHAIRMAN: Very good. Thank you.

This concludes the business that wag to come before
the meeting, and I now declare thisz meeting adjourned.

Thank all of you for your attendance.

{The meeting concluded at 9:08 a.m.)
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MR. EKBNNEDY: Good morning, ladies
and gentlemen, I'm Keith Rennedy, Chairman of
the Board of Con-way, and I'll be chairing the
meating.

In order to insure that the business
of the meeting proceeds in an orderly fashion and
the shareholders who wish to speak may have a
fair opportunity to do so, thére will be a
designated question-and-comment period which will
take place after all agenda items have been
presented but before the polls are open for
voting.

The meeting will be conducted in
accordance with the rules of conduct that each of
you received.

gitting to the table at my right ia
Kevin Schick, Senior Vice-President and Chief
Financial officer.

We planned to have Jennifer Pileggi,
our Senior Vice-President/General Counsel here,
but she's sick. But you've heard her on the
phone. She is also the corporate secretary.

Also attending the meeting

electronically are the following directors. I
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will ask Jennifer to read the role call now.
Jennifer.
M5. PILEGGI: In addition to you,
Keith, we have Doug Stotlar, Jack Anton, Bill
Corbin, Margaret Gill, Bob Jaunich, Hank Mauz,
Mike Murray, Jack Pope, Bill Schroeder, Peter
Stott, and Chip White.

MR. KENNEDY: Wonderful.

I had already told.the rocom before
the meeting started that Doug is not here as he
is attending a North American Leaders Summit that
was called by President Bush, and Doug is in New
orleans but probably could be on the phone.

(Mr. Rogers joined the call.)

MS. PILEBGGI: Good morning.

MR. ROGERS: Bob Rogers.

MS, PILEGGI: Good morning, Bob, We
are on an open line here,

MR. KBENNEDY: So Ms. Pileggli will now
report on some of the formalities of the meeting.

MS. PILBGGI: I would like teo
introduce Steven Myers of The Bank of New York.

MR. KENNEDY: Gteve is in the back.

MS. PILEGGI: He has been appointed
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by the Board of Directors as Inepector of
Blections for this meeting.

We have received affidavits that
proper notice of the meeting was mailed
commenhcing March 1l4th, 2008, to every shareholder
who was a holder of record at the close of
business on March 3ird, 2008.

MR. KENNEDY: Based aupon the proxies
received to date, a quorum is present and the
meating will proceed.

The iteﬁs in the agenda are, pumber i,
the election of four Class II directors; number
2, the ratification of the appointment of
auditors; and number 3, consideration of a
proposal that will be submitted by the Teamsters
‘General Fund at this meeting.

The gquestion-and-comment period will \
follow the presentation of these agenda items,
and following the question-and-comment periocd,
there will be voting on all agenda items,

Mr. Lund of XPMG is attending the
meeting by telephone, and Mr. Knopp of XPMG ig
present at the meeting today.

The KPMG representatives are available
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to respond to appropriate questions from the
shareholders. Aﬁd, Mr. Xnopp, will you please
stand?

MR. KNOPP: Yes.

MR. EBNNEDY: We will now proceed
with the normal business of the mesting. Again,
I remind you to hold any question or comments
until agenda items have bean presented.

First item of business on the'ngenda
is the election of four Class II directors for a
three-year term to serve until the 2011 annual
meeting and until their successors are elected
and qualified. '

The secretary has adviged that, under
the Company's bylaws, the only persons who have
seen properly nominated are those nominees listed
in the company's proxy statement, Messrs. Murray,
Rogers, Schroeder, and White. I, therefore,
declare that nominatione for directors are
closed. '

The second item of business on the
agenda is the ratification of the appointment of
independent auditors to examine and report on the

financial statements of the Company for the year
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2008. The audit committee of the Board of
Directore has reappointed KPMG, and it is the
Board's unanimous recommendation that the
appointment he ratified.

The third item of businesge on the
agenda is to consider a proposal to pe presented
at this meeting. This proposal requests that the
Company's Board of Directors be declassified.
The Board of Directors has unanimously
recommended a vote against this proposal, and the
reasons for the Board's recommendation are set
forth in the Company's proxy statement.

There ip a representative of the
Teamsters General Pund in aftendance who will
present the proposal at this tima.

MR. WILLETT: Thank you. I'm Dan
Willett with the Teamsters General Pund.

And the proposal that we present is:
"Resolved that Con-way Incorporated stockholders
urge the Board of Directors take the necessary .
steps in compliance with state law to declassify
the Board for the purpose of director elections.
The Board declassification shall be completed in

a manner that does not affect the unexpired terms
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of directors previously elected."
Thank you.
MR. KENNEDY: Thank you.
We will now proceed to the
question-and-answer peried. I will entartain
questions from any share owner. In order to

ensure failr treatwment t¢ all share owners, our

meeting rulee provide the questions or comments

will be limited to two minutes for each apeeger.
When you are recognized to speak,
please step to the microphone. We ask that,
until you are recogﬂized, you remain seated.
Before you ask your questions or make any
remarks, please state your name and whether you
are a share owner or a proxy for a share owner,
The floor is now open for your
questions and comments. Anyone present who
wishea to speak?
Mr. Diehl,
MR. DIBEL: Thank you.
This year I have four questions, and
I think -I'11l get them all in in under two

minutes.

This one is directed to Ms. Pileggi,
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puring the 2005 annual meetlng you stated that
the written transcript of the annual stockholders
meetings were internal company documents not to
be shared with anyone, including stockholders. I
recommended changing that policy, and Chairman
Kennedy took my recormendations to the Board of
birectors and those transcripts are now posted on
the company website.

However, the Board refuses to post the
2005 transcript. The fact that those documents
report Chairman Kennedy claiming that the former
General Couneel Bb Schmolier'a severance payment
of $850,000 was not severance but, in fact, stay
pay makes concealment of the transcript even more
suspect and may be a violation of the Director's
Code of Business Ethics.

My question is this. Despite what
anonYmoﬁe outside counsel concluded, you're the
Company's general counsel. Stay pay and
severance pay are clearly two different
categories and are listed as such. Company
documents show that Eb Schmoller's employment was
terminated and the severance agreement stated

that it was a compromise settlement of the
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disputed ¢laims.

Why, Ms, Pileggi, did you advise the
SEC that Bb Schmoller received aseverance pay
whgn, in fact, he received stay pay as Reith
Kennedy has stated?

MR. KENNEDY: Jennifer?

MS8. PILEGGI: I apologize, Jim. I
wasn't able t¢ hear a fair portion of your
quastion.

MR. DIEHL: I can repeat it if you
like.

MS. PILEGGI: Yes. 1If you could
speak cleser to a microphone, perhaps.

MR. DIEHL: Okay. Resget the clock,
please.

MR. EKENNEDY: Yes.

MR. DIEHL: Ms. Pileggi, during the
2005 annual meeting, you stated that the written
transcripts of the annual stockholders meeting
were internal company documents, not to bhe sghared
with anyone, including stockholders. I
recommended changing that policy, and Chairman
Kennedy took my recommendations to the Board of

Directora and transcripts are now posted on the
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company website,

However, the Board refuses to post the
2005 transcripts. The fact that those documents
record Chairman XKennedy claiming that the former
General Counsel Bb Schmoller's severance package
of $850,000 was not severance but, in fact, stay
pay makes the concealment of this transcript even
roxe susﬁect and may be a violatlon of the
Director's Code of Business Conduct and Ethics,

My question is this. Despite what
anonymous outside counsel has concluded, you're
the Company‘'s general counsel. Stay pay and
geverance pay are clearly two different
categories and are 1i§ted as such. The company
documents show Eb Schmoller's employment was
terminated, and the severance agreement stated
that it was a compromise settlement of disputed
claims.

Why, Ms. Pileggi, did you pdvise the
éEC that Bb Schmoller received severance pay if,
in fact, he received s£ay pay as Keith Kennedy
has stated?

MS. PILEGGIs Jim, you understand the

difference between stay pay and severance pay,
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and we talked with you befofe about the reason
why we asked Eb Schmoller to stay at the Company
and why we decided to pay him money to stay
through 2004 when he could have left in early
2004, We had valid business reasons for doing so
to get him to stay through the successful
conclusion of the sale of Menlo Forwarding to
UPS., That is why we wanted him to stay through
2004. That's why we decided to pay money and put
an agreement to have him do that.

MR. DIEEL: I understand that. 1It's
written in several documents. We have discussed
this. But that doesn‘t answer my question. Why
dia you file with the SEC that it was saverance
pay and Keith Kennedy says it was stay pay, or
vwhy did not -- I'll leave it at that,

MR. EENNEDY: Why don‘t we get back
to you, Jim, and we will send you a written
answer?

MR. DIERL: With all due respect,
I've written, as you know, volumes of this, and
your written correspondence that provides any
detajiled answer can be kept in a single

paragraph. BEven that responee has been vague and
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not providing any forthright information,.

MR. KENNEDY: W®Well, then, our anawer
is what you just heard from Jennifer. There were
reasons to ask Bb to stay. He stayed. Be did a
successful divestiture of Emery Airlines, which
was very beneficial to the Company, and at the
end of that, we concluded an agreement and he
left., I realize it's called by two different
terms. I am a major part of that problem. But
it was something where we asked Eb to stay and
that was part of the deal.

MR. DIERL: Why don't vou lipt the
2005 transcript on the company website?

MR. KENNEDY: That's a different
question, and that's the gquestion we'll get back
to you with an answer.

' MR, DIEHL: .Okay. My second question
ie also to Ms. Pileggi. 1It's been reported that,
while employed with your company, Eb Schmoller
conducted company business with the law firm of
Morrison & Foerster, the game firm the Board's
audit committee later called upon to investigate
Mr, Schmoller regarding a compliance complaint.

Will you confirm or deny to the
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stockholders that Mr. Schmoller has guch a
relationship with Morrison & Foerater?

M5. PILRGGI: . Keith, I can answer
this.

Jim, we have no information as to Eb's
parsonal zelatioﬁship with Morrison and Foerster.
The Company used Morrigon & Poerster on occasion -
on company business and the Company and the audit
committee retained them. The audit committee
retained them in this case as well.

I have no information, nor does Reith
or anyone at the company, as to what Eb did
personally.

MR. DIBHL: Aside from -personal, did
he conduct company business with that firm?

MS. PILEGGI: Morrison & Foerster on
occasion did represent the Company, yes.

MR. DIBHL: And Eb Schmoller was the
linison between the company and that law fi;m?

MS. PILEGGI:; He may have been in
certain spituations. There are other peopleAwho
have authority to hire a law firm,

MR. DIRHL: 8o you don't see a

conflict of interest if the same law firm that he
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dealt with investigated him?

'MB. PILEGGI: Not necessarily. In
this case, we did not.

MR. DIBHL: That's your professional
opinion as general ccunsel?

MS, PILEGGI: Based on the
documentatioﬁ I have received, yes, we did not
think there was a conflict of interest in this
case.

Keith, can you add anything to that?
I don't think there was.

MR. KENNEDY: No.

MR. DIEBL: So there could be another
docuﬁent that shows a direct --

M8, PILEGGI: WNo. There are no other
documents.

MR. DIEHL: You knew there isn't?

M&. PILEGGI: We went through this
entire archive.

MR. DIEHL: ‘Thank you.

Third question, Ms. Pllaggi, regarding
the conversation we had at the 2005 shareholders
meeting, you indicated that you are familiar with

the audit committee's invastigation of Eb
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Schmoller.

MS. PILEGGI: Jim, can you please
slow down? It's hard for me --

ME. KENNEDY: We'll give you the time
for your questions, Jim. Don't worry.

MR. DIEHL: Regarding the
convergation that we had at the 2005 shareholders
meeting, you indicated that you are familiar with
the sudit committee investigation of Bb Schmoller
related to his duties as company compliance
officer, a responsibility you now have. You
indicated that you believed the Board was correct
to exonerate Mr. Schmoller and you believe that
Mr. Schmoller acted properly in his capacity as
company complliance officer.

My guestion is, after two years of
added experience as the Company's compllance
officer, do you 8till believe the Board acted
properly, came to the correct coﬁclusion, and
Mr, SGhmoll;r fulfilled hig complianca officer
responsibilities as prescribed by company policy?

Ms, PILEGGI: Yes, I do.

MR. DIEHL: Thank you,

The last question, Ma., Pileggl, since

Attachment 16
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© you are familiar with the Schmoller

investigation, you knowgthat Hancy Asbill, one of
your senior staff attorneys, provi&ed information
to the state of Florida that extricated
Mr. Schmoller from testifying in a state civil
hearing. ‘

As general counsel, is it your
judgment that Ms. Asbill provided honest
information to the state of Flﬁrida in that case -

or something else?

MS. PILEGGI: I think she provided
honest and accurate information.

MR. DIEHL: Thank you.

Thank you, Mr, Chairman.

MR. KENNEDY: Thank you, Jim.

Are there any other questions or
comments to come before the meeting?

Bearing none, we will now proceed to
the ;oting on the agenda items. The polls are

now open.

Is there anyone present who would like
to vote by ballot? If so, please raise your hand

and you will be given a ballot.

I have no hands, s0 we will turn all
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proxies and ballots over to The Bank of New York
Mellen as inspectors of election.

I see no further ballots. Eo I
declare the polla closed for each of the matters
voted oﬁ.

Ms. Pileggi, would you now report on
the results of the voting of the three agenda
items?

MS. PILBGGI: VYes, I will,

Baged on the current tally, the
Company's shareholders have voted to elect the
four nominated directors and to ratify the
appointment of KPMG as the Company's auditora. A
majority of the outstanding shares have voted in
favor of the shareholder proposal.

" MR, KENNEDY: Thank you.

This concludes the meeting, and I now
declare this meeting adjourned.

Thank you all for attending.

{(Which was all the proceedings had on

the date aforesaid.)
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Con-way Inc. May 10, 2007
2855 Campus Drive
Suite 300

San Mateo, CA 94403, Inc.

Dear M. Pileggi,

On December 14, 2004, Keith Kennedy, on behalf of the Company, entered into a Severance Agreement
with Eberhard Schmolier. That same dey Mr. Kennedy announced that you would be replacing Mr,
Schmoller as Senior VP, General Counsel.

As Secretary for the Corporation, you signed your first Proxy Statement on March 21, 2005. On page 19,
of that statement, under, | Summary Compensation Table (10) (d). you listed “Severance payment to Mr.
Schmoller of $850.000.” On the following line after (2) you listed “Stay Pay to Mr. Stotlar $94,000.

On April 19, 2005 you attended your first Annual Meeting as Secretary. You may recall that we spoke in
private before the start of that meeting. During the Q&A portion of that meeting, you heard me ask Mr.
Kennedy questions regarding Mr. Schmoller's severance payment and Mr. Stotlar's stay pay. You also
heard Mr. Kennedy state that Mr. Schmoller's $850.000.00 in severancs, was not actually severance pay.
but stay pay. You did not speak up or otherwise confer with M. Kennedy regarding his statement,

By remaining silent, it appeared that you did not disagree with Mr. Kennedy's explanation of Mr,
Schmaller payment, otherwise you would have had a responsibility to correct him in order for him not 1o
provide false information to shareholders.

I8 it your professional opinion that Mr. Kennedy was correct in smting that Mr, Schmoller received stay pay
and not severance pay?

if Mr. Kennedy made a true statement regarding that $850,000.00 payment, would you please explain why
you listed it as severance, rather than stay pay in that proxy statement, which was the first such statement
that you had the opportunity to send to the Securities and Exchange Commission? ’

During our discussion before the start of that meeting you also stated that you had read and understood the
issues involving a complaint that [ had filed sgainst Mr. Schimoller with the Board of Directors. In that
complaint | alleged that Mr. Schmoller*s failed to fuifill his responsibitities as the Company’s Compliance
Officer. You also advised that you were aware of the Board's investigative findings.

You indicated that you believed that Mr. $chmoller handled his compliance responsibifities correctly as
. they applied in my case. Youalso indicated that you believed that the Audit Committee, the Committee
that conducted the Schmotler investigation acted properly and came to the right conclusion.

At that time you had only been the Company's Compliant Officer for a few months, and likely had not
been required to act in that official capacity. Now that you have had two additional years of experiences,
do you still believe that Mr. Schmoller carried out his compliance officer’s responsibilities properly? [fan
issue similar to mine were to develop tamorrow, would you follow Mr. Schmoller's lead and act in a
similar fashion?

There is no need for you to include in your response an Indignant narration of how Con-way takes business
ethics extremely seriously and point to your Code of Business Ethics. Please, Ethic Codes were in place in
2001 as well, and we know haw Messrs Schmolier. Wayman, Kennedy and other executives/board
members regarded them. The fact that you defended your executives in their handling of this entire ethics
compiaint doesn't instill confidence that a Con-way employee reporting suspected wrongdoing today
would receive any different treatment.

1 have three additional questions that | discussed with Mr. Stotlar after this year's annual meeting but did
not receive an answer. | believe you have the anawers to these questions.

Morrison & Foerster LLP provided legal services to the Board's audit committee during its investigation of
Mr. Schmoller. Did Mr. Schmoller utilize any services or had any dealings with of Morrison & Foerster
during his'employment at CF Inc and or CNF Inc?
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Additionally, H-P has admitted to surreptitiously using electronic and other unethical practices to gain
unauthorized information from certain individuals during their board-room leak investigation know as the
"Kona I" and "Kona Il investigation.” Robert Wayman was o the H-P Board and was their CFO during
that time. As you know, Mr. Wayman was alsc on Con-way"s board of directors that investigated Mr.
Schmoller subsequent to his termination,

With that in mind, has anyone with the Company (Con-way /CNF) including any of its board members,
their attomeys, or their agents of any kind acting on behalf of the Company/board conducted the following
operations? ‘

i.  Downloaded key-logger or any other type covert software onta any stockholder's computer?

2. Conducted any type of covert investigation on a stockholder without their know ledge?

I ook forward to receiving your response to these questions.

In accordance with Company established procedures for communicating with Board Members, please
distribute copies of this letter to all board members. .

Sincereljr

James M. Dichl

*** FISMA & OMB Memorandum M-07-16 ™*

¢¢: Doug Stotlar
Con-way Board of Directors

;
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JENNIFER W. FILEGG/

Sarse ce Presioent, GENGVA! (ounse
ano Secran-

January 25, 2005

By Muil
James M. Dichl

*** FISMA & OMB Memorandum M-07-16 **

Re: CNF Inc.
Dear Mr. Diehl:

Keith Kennedy has asked me to respond to your letter of Janﬁary 3, 2005, which
you gddressed to him and copied to me with a request that | forward a copy to the Audit
Committee. .

Your allegations have been the subject of repeated investigations within CNF and
by independent outside counsel retained by the Audit Committee. By letter dated July L,
2004, the Audit Committee's outside counsel advised you, based on counsel's
investigation and report, that the Audit Committee had concluded that there was no .
credible evidence that then General Counsel Eberhard Schmolier failed to take
appropriate action in response to the matters that you had raised. Your January 3 letter
does not set forth any new evidence in support of those allegations.

The Audit Committee continues to believe that it has acted appropriately in
addressing your allegations. While I fully appreciate that you are disappointed, your
latest letter does not offer anything that represents grounds for the Audit Committee to
reconsider its conclusions regarding vour allegations against Mr. Schmoller.

After reviewing your most recent letter, the Audit Committee continues to regard
this matter as closed. Dr. Kennedy accordingly respectfully declines your invitation for a

meeting.
Sincerely, :
Sennif‘cr W. Pileggi

cc: W, Keith Kennedy, Jr.
CNF Audit Committee

JWP:cg
3jwp



Attachment 20

CNF, Inc. June 6, 2005

3240 Hillview Ave.
Palo Alto, CA 94304

Dear Dr. Kennedy:

During a recent meeting with Tom Sheets, I learned that Morrison & Foerster had a
docurnented long-term business relationship with CNF Inc. the Company and its legal
liaison Eb Schmoller. Tom also advised that he had met with Paul Flum and confronted
Paul regarding the conflict of interest aspects of Morrison & Foerster conducting legal
work for the Company’s independent Board concerning the activities of certain Company
- executives. Tom being the resourcefu) investigator that he is had acquired a document
that substantiates this fact and presented it to a somewhat surprised Pan! Flum during that
mecting. This detail although new to me, must be common knowledge to the Board.

This additional information provides even more clarity as to the Board’s true inteations

from the onset, and supports my recent complaint against the Board's Audit Committee
as outlined in my April 5, 2005 letter to you and the Board

Sincerely.

ame$ M. Dichl

*** FISMA & OMB Memorandum M-07-16 ***

Ce: Board of Directors
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JENNIFER W. PILEQw3!
N Vie o Prossient Sonerdd o2
et Somclai:

July &, 2005

James M. Dichl
+** FISMA & OMB Memorandum M-07-16 ***
Dear Mr. Diehl:
The Board of Directors (the “Board™) of CNF [nc. (the "Company") has instructed
me to inform you that it has reviewed your correspondence of April 5, May 11 and June
6, 2005 and, in connection with the matters raised therein, has concluded that no further
action is reguired to be taken by the Compariy or the Board at this time.
Very truly yours,
Jennifer W. Pilegyi

e W, Keith Kennedy, Jr,
Douglas W. Stotlar
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JAMES M. DIEHL

- FI§MA & OMB Memorandum M-07-16 ***
i

May 1, 2008

. Con-way Inc.
+ W. Keith Kennedy, Chairman
: 2855 Campus Drive

Suite 300
San Maleo. CA
94403

Dear Chairman Kennedy,

You and Jennifer Pileggl, Senior Vice President General Counsel and Corporate
Secretary were unable to attend the 2007 annual meefing due to weather/flight delays.
Ms, Plleggi also missed the 2008 meefing due to an llness. Also missing from the 2008
meeting was Doug Stollar, CEO.

Company policy states that both the Chairman and the CEOQ wiil attend annua!
meetings in person. Mr. Stotlar missed this years meeling in order to accept an Invilation
from President 8ush to participate in a leadership conferance being held in New Orleans.

For the past four years | have taken the time and ot my expense to attend the
shareholders meetings in person, even when other issues were prassing. | won't second-
guess Mr. Stotlar decision to skip aitending this year's meeting at this time. Howaever,
these absences are making it difficult to communicate with the Company effectively.

Annual meetings provide shareholders the opportunity. if only for a few minutes, to
submit questions to the Company that otherwise would fikely go unanswered. For an
example, the four questions that ! had asked at this years meeting had been submitted
to the Company previously. The Company chose not fo answer or even acknowledge
the those questions except for a sight and vogue reference to one of those questions.

Asking questions of, and receiving answers from, execulives participating electronically
via conterence calls during the question and answer session is burdensome, ineffective
and difficult to fully capture what the other person Is trying to convey in a precise
manner,

During the Company’s 2004 annuol meeting | asked you the quesilon; why does the
Company not make available to ifs shareholders, franscripts of ifs annual meetings. You
asked Ms. Pileggi to answer that guestion. Ms. Pileggi stated; * We maintain that that is
an intermal company record of an internal company document and do not shared it

externally.”
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I suggested posting the transcripts on the Company's website in order to provide
shareholders easy access fo that document.

Chairman Kennedy. you took my recommendalion to the Board and they agreed. the
2006 and 2007 transcripts are now posted on Con-way.com. Thank you and your Board
for making that change. | also lock forward to reviewing the 2008 version when itls
posted. Hopefully the Company will post it to their site in the next few days.

I also look forward 1o the posting of the 2005 meeting transcript, or your explonation for
keeping that transcript off the Company's website and away from shareholders.

During the 2006 meeting | glso proposed that the Company broadcast thelr annual
meeting as a web-cast, like many other companies do. However, the Board chose not
to incomporate audio/video web casting into their shareholder meetings. In light of the
recent atendance difficulties experienced by directors, executives. along with adapting
avaliable technologies and in furtherance of improving communications with
shareholders, the time appears right for the Company to web-cast (cudio/video} ifs
annual meetings.

in addition fo broadcasting the actual meeting. contingency plans shouid be instituted
to provide web-casting capabilities rom the Company headquarters, or any other
locatlon where the CEO and/or the Chalrman might be required to participate from, In
the event that circurstances prevent their altendance in person. Perhaps the
Company curently has video conferencing capabifities in place at its head quarters.
'm sure the Company's IT department can arange it quite easily.

Although the recommendaotions that | am making are worthy and appropriate te be
included as a Shareholder Proposal In the 2009 Proxy Stalement, 1 first wanted 1o present
them to you and the Boord for consideration, well in advance of the Shareholder
Proposal submission deadfine.

In addition to the web-~cast suggesﬂon.' there are two odditional racommendations,
which | am considering submitting as shareholder proposals, which are listed below.

One: Add the positicn of General Counsel and Corporate Secratary to the policy
dictating required attendance of annual meetings.

Two: Change Annual Meeting policies that limit shareholders speaking time from two
minutes, 1o a reasonable amount of time for attending shareholders 1o submit
questions to participafing Company officials.

After considering these proposal, please let me knows your thoughts regarding
implemeniing these changes. | look forward to hearing from you real soon,

Sincerely,

James M, Diehl

Cc:  Douglas W. Stotlar
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lennifer W, Pilegei
IETIRN VAL Pttt e i € e
Ang twiy rgtdry

May 13, 2008

James M. Diehl

** FiSMA & OMB Memorandum M-07-16 ***

Dear Mr, Diehl,

I received your letters dated May 1, 2008 to Keith Kennedy, Douglas Stotlar and me. |
was traveling on business Jast week and wanted to wait to respond unti! | returned to the office,
but I have now given copies of the letters to both Keith and Doug.

Please be advised that the transcript of the 2008 annual sharcholder meeting has been
posted on our website, and we will be posting the transcript of the 2005 annual meeting on the
website shortly. We will consider your other suggestions later in the year as we plan for the
2009 annual meeting. .

Very truly yours,

, ;ennifer wi. Pileggi ;‘ !

cc:  W. Keith Kennedy, Jr.
Douglas W, Stotlar
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April 17, 2004

3240 Hillview Ave.
Palo Alto, CA 94304
Dear Audit Comminee,

Does the Committee believe My, Schmoiler will be permitted to remain in his current position when
Chapter Eight Section (b)(3) takes effect later this year?

When | filed 2 complaint with the Board last year regarding Mr. Schmoller’s actions involving his
responsibilities as the Compliance Officer, | had hoped that a fair and critical review would be conducted.

On July 31,2003 Mr. Flum, with Morrison & Foerster sent a message advising mo that the Audit
Comtmittee had concluded its investigation of my allegation of Mr. Schmoller. Mr. Flum did not provide
any results of this investigation. Mr. Flum did relay the Committee's gratitude for my bringing this matter
1o the Board's attention and thenked me for my cooperation. In the context of this entirs mater, 1 feel the
Committee’s regards of Thanks & Gratitude was disingenuous for a number of reasons. That relayed
message aiso made it clear to me where the Committee stoed.

Considering the Committee response and having & thorough understending of the entire matter, I question
the process that was used to conduect this investigation. Ialso question the sincerity of the many documents
published by the Company that speaks to creating a culture of high ethical standards, and fair dealing
practices, .

Having waited for further communications from the Committee and receiving none, I wrote to Mr.
Quesnel. 1 requested the results of the Committee's investigation. On February 20, 2004 David Slate,

Mr. Schmoller's subordingte attorney, informed me that the Audit Committee had received Mr, Flum's
report and concluded thas “there was no credible evidence that Eberhard Schmoller failed to take
appropriate action” concerning matters in my April 3, 2003 letter to the Board. After reading tho vaguely
written letter, ] must ask some questions of the Committee. 1 will elso include new info‘nnation concerning
certain policies, regulation details to provide background and support my position.

The Director's Code of Business Conduct and Ethics states: Directors are expected to dedicate their best

efforts to advancing the Company's interests and to make decisions that affect the Company based on the
Company's best interests and independent of outside influences. Does the Committee believe that if they
had substantiated my allegations against Mr. Schmoller, they would have violated their Code of Ethics in
some way?

This Code also states: Dircctors should endeavor to deal fairly with the Company’s customers, suppliers,
competitors and employees and should never take unfair advantage of others through manipulation,
concealment, abuse of privileged information, misrepresentation of material facts or any other unfair

dealing practice.

In the Company's Code of Ethics for Chief Executive and Senior Financial Officers it describes a profound
conviction for maintaining a high ethicai standard, and that “as e Senior Officer, you must not only comply
with applicable law. You must also engage in and promote honest and ethical conduct and abide by the
Code of Business Ethics and other Company policies and procedures that govern the conduct of our
business. Your leadership responsibilities include treating a culture of high ethical standards and
commitment to compliance, maintaining a work environmen that encourages employees to raise concerns,
and promptly addressing employee compliance concerns.”
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As you know this Code of Ethics for Directors along with the Code for Chief Executive and Senior
Financial Officer and a third Code for Employees grew out of the Sentoncmg Guidelines for Orgamzsttons
and promulgated by the United States Sentencing Commission.

April 8, 2004 the United States Sentencing Commission 'voted on and passed & number of comprehensive
amendments to Chapter Eight. These amendments are intended to provide greater guidance to organizations
regarding the criteria for an effective program to prevent violations of the law. According fo the USSC,
these amendments will pass through Congress in a few months, and become law later this year,

These new amendments provide et subsection (b)(2) that the orgenization's governing authority (Board of
Directors) shall be knowledgeable about the content and operation of the program to prevent and detect
violations of the law and shall exercise reasonable oversight with respect to the implementation and
effectiveness of the program. .

Amendment (b)(3) is particularly relevant. Subsection (b}(3) replaced the prior subsection requirement that
substantial authority personnel be screened for their “propensity to engage in violations of law™, with a
requirement thai the organizations “use reasonable efforts and due diligence not to include within the
substantial authority personnel any individuai whom the organization knew, or should have known
has a history of engaging in violations of law or other conduct inconsistent with an effective
program.” Note: violations of law as defined for (b}(3) us criminal, non-criminal including regulation.

The Company's Code for Employees advises that CNF's General Counsel has been appointed the
Company's Compliance Officer, and it is the General Counsel's responsibility to oversee compliance with
the Code, including implementation and administration. The General Counsel is responsible for
interpreting the rules and guidelines contained in the Code with respect to specific situations in which
questions might arise. Issues related to this line, in that Code will be addressed later in this letter.

Sarbanes — Oxley Act of 2002, along with new rules enacted by the Securities and Exchange Commission
and edopted by the New York Stock Exchange currently mandate greater oversight responsibilities of Audit
Committees. As a holder of CNF stock with personal interest in how the Company is managed, [ am
asking a fow questions. The questions of the Committee involve their oversight responaibilities concerning
company policies, internal controls, intemal auditing as outlined in the Company's Proxy Statement.

The Company’s Charter of the Audit Committee of the Board of Directors states “Each member of the
Committee shall be qualified to serve on the Committee pursuant to, and the composition of the Committee
shalt otherwise comply with, the requirements of the New York Stock Exchange™. Clearly the Audit
Committee members are experienced in the field of auditing, internal controls and can state their opinions
conceming actual documents presented to them concerning these issues,

My questions are not hypothetical. They involve the Committee’s oversight respansibilities as required by
NYSE under Section 303A. In the spirit of fair dealing and transparency 1 ask the Committes to provide
comprehensive answers.

SEC and NYSE rules permit Audit Committees to commission outside advisors, such as Mr. Flum, whom
the Committee used to investigate my complaint. However, NYSE Corporate Governance Rule, Section
303A.07 advises Audit Committees can not abdicate their oversight responsibilities to others.

{n the Directors’ Code of Business conduct and Ethics it states in part, “ A Director’s obligation to conduct
business in an honest and ethical manner and, Directors should endeavor to deal fairly, and should never
take unfair advantage of others through manipulation, concealment, abuse of privileged information,
misrepresentation of material facts or any other unfair dealing practice.”
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I would ask, does the Committee believe Mr, Schmoller will be permitted to remain in his current position
as the Company’s Secretary/General Counsel, and Compliance Officer when Chapter Eight Section (bX3)

takes effect later this year?

Regardiess of Committees findings that Mr. Slate cited, | am confident that an impartial examination would
find that Mr. Schmoller failed to fulfill fiduciary duty as Compliance Officer when he refused my plea for
his assistance from retaliation es required, or failed by knowing abdicating his compliance responsibility to
an unqualified/ineffective person as it relates to my case.

Did the Audit Committee actually read my original letter and review the supporting documents that | sent
to the Board, or was it only sent to the Committee’s counsel, Mr. Flum? If the Committee relied only on
Mr. Flum's report and did not give any firsti-hand consideration to documents that | provided, does the
Commiittee belicve that NYSE Corporate Gavernance Rule, Section 303A.07 was followed?

Does the Committee take the position that Mr. Flum's report is privileged information between the
Committee and its attorney, and therefore will not relesse it?

If the Committee will not release that report, did the Committes retain that report along with all
‘documentation included intemnal audit reportSP01-340 that | cavsed to be initiated and other documents that
! supplied the Committes, any other documents that the Committee and Mr. Flum acquired during the
course of this examination as required by regulation and outlined in the Charter of the Audit Committes of
the Board of Directors, under: Miscsllaneous ()7

Did the Audit Committee refer any section of my complaint or audit report SP01-340 to the Company’s
external auditors for independent review of all of the facts and circumstances?

If not, would it not be prudent of the Committee to refer audit report SP01-340 to the Company’s outside
auditor for an in-depth inquiry?

Did the Committee dotermine that Mr. Schmoller was not aware of my request for his assistance as the
Company's Compliance Officer? Or: Did the Committee determine that Mr. Schmoller was aware of my
request and took appropriate action, and if 50, what action does the Committes believe Mr. Schmoller took?

1’ve resisted including an archive of historical date and documents with this letter, and there are many,
however, I must include a few details in the event they did not make it into Mr. Flum's report.

During our mecting Mr. Flum gave me the distint impression by his questions that. 1. Mr. Schmol(ler was
not aware of my request for his assistance concerning retaliation. 2. That Mr. Schmoller was not aware that
| was assisting internal audit in the fall 0f 2001, 3. That | was persona non grata concerning by assistance
to the audit’s investigations that resulted in SP01.340. A few days after the meeting [ provided Mr. Flum
with additional documenis that would correct any of those misperception. Mr. Flum had no additional
questions subsequent to our meeting,

One specific e-mail message that | provided Mr. Flum was from Dave Andersen; Director of H.R. stating:
“Jim, Eb reccived your letter of September 6 [5™ ] and asked me to contact you regarding the ellegations
raised in your letter™ [n speaking with Mr. Andersen about content of my letter to Mr. Schmoller,

Mr. Andersen did not comprehend or wish to factor in the compliance/retaliation aspect of the situation and
only focused on my recent order to accept a transfer to Atlanta, GA, or resigh. Mr. Andersen disregarded
any aspect of my reference to the Compliance Program and the issues involving my meeting with

Mr., Schmoller and advised that Director Sheets has the right to transfer me and 1 could take it or quit.

Mr. Andersen provided no other assistance to me, however he did dispatch one of his subordinate to
witness my termination, on December 14, 2001,
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Mr. Schmoiler has never contacted me telephonically, e-mail. or by any other means.

Greg Quesnel's letter introducing the Code stated in part: “The Code of Business Ethics embodies ethical
guidelines to apply in your day-to-day business dealings on behalf of the company. It has been prepared by
our General Counset under my direction as a general guide on ethical business conduct.”

The Code states the following in bold print on two separate occasions to emphasize the Company’s
position: Company policy strictly forbids retaliation against an employee for meking a good faith
report of suspected wrongdolug. The policy is identical to the prior policy.

If the Company maintains a policy that strictly forbids retaliation against an employee for making a good
faith report of suspected wrongdoing, how does the Committee reconcile these facts?:

+ 1came forward and made a good faith report(s) of suspected wrongdoing by Mr. Sheets to Mr.
Schmoller, and later to internal audit

+ [ 'was terminated by Mr, Sheets weeks after Mr. Sheets learned that | was assisting internal audit
with an investigation of an costly contract that he had originally developed with a fallow employee

As an independent oversight Audit Committee, and If having a first-hand understanding of this matter does
the Committee believe that Mr. Schmoller did in fact fulfifl his fiduciary duties, has & documented history
of enforcing that code and its priof codes in {efter and spirit?

In the course of your Committee business and in complying with NYSE rule 303A 7 (¢) did the Committse
ask the internal auditors that were involved with andit report SP01-340, direct questions concerning the
content of there report or the removal of certain details that were contained in earlier draft copies, or any
question concerning my assistance to them?

Audit report SP01-340 focused on a contract that Mr. Schmoller had authorized. The draft copies |
provided you listed a number of questionable details conceming excessive cost and the development of this
contract with a Company employes prior to his resignation. Mr. Schmoller was the direct reporting
authority over Audit during this investigation. Does the Committee have any concerns that a real or
perceived pressure may have be placed on the audit team to state the fact of their case in such a way that
would down-play the severity of issues listed in their report, or ather redacting of content?

Audit report SP01-340 draft copy dated 11/09/01 stated under heading: Potentially Excessive Alerm
System Monitoring Service Cost “This information was provided in-part to CNF lega! counsel in 1999
however to [IX (Internal Audit) knowledge no action was taken. Again with regards to rule 303A 7 (e):
Did the Committes ask Mr. Schmoller any direct questions coneerning my allegations, such as our meeting,
any written or verbal communications between us?

Did the Committee determine from Mr. Schmoller why he did not pursue an investigation through interna!
andit after I provided him with details during our meeting in September of 1999, as would have been
required by Company policy?

In cerrying out the duties and responsibilities of the Committee as stated in section 1V (g) of the
Company’s Charter of the Audit Committee of the Board of Directors, did the Committee discuss with
internal audit improving procedures to ensure that information provided to the Company conceming ethical
issues are investigated properly, promptly and without any interference?

Has the Board considered establishing a Qualified Legal Compliance Committee as defined in SEC
205.2(k)? Does the Commitiee believe that the Company would benefit by having such a Committee to
rely on in the event that & situation arises, similar to what the SEC noted in section 205.3(b) (4)?
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Under the Government Investigations section 1. of the current Employees” Code of Business Conduct and
Ethics it states: Company Guidelines to Cooperate. It is the poticy of the company to cooperate fully with
any governmental investigation, regardless of whether such investigation involves alleged or suspected
violation of civil or criminal laws. Ne employee should ever; lie or make any misleading statements to any
government investigator, or in any deposition or other testimony.

Section 205.3 (a) contained in SEC's nules concerning Implementation of Standards of Professional
Conduct for Attorneys it states: Representing an Issuer. An attorney appearing and practicing before the
Commission in the representation of an issuer owes his or her professional and ethical duties to the issuer
as an organization. That the attorney may work with and advise the issuer's officers, directors, or ernployees.
in the course of representing the issucr does not make such individuals the attorney's clients,

CNF's Seniar Attorney, Nancy Asbil's sent a letter to the State of Florida and it was included in my
ariginal letter to the Board under tab 19. . Here are three assertions from that letter along with my
comments.:

Asbil:  “Mr. Schmoller is not employed by CNF Service Company...."

Fact:  Mr. Schmoller is an officer of CNF Service Company Inc. holding the title of Secretary,
Additionally, accarding to Pat Fossenier, Director of Investor Relations, senior executive officers
delegated Chutta Ratnathicam’s official responsibility as CNFSC President to Mr. Schmoller, on
an ad hoc basis for some length of time.

Asbil:  Mr. Schmotler “is not the custodian of the requested records, (audit report SP01-340).”
Fact:  Audit report SP01-340 was addressed “To:" only one person, E. Schmoller,

Asbil:  “Mr. Schmolier is the general counsel of CNF, and all testimony, if any, he could otherwise
provids concerning Mr. Dichl's unemployment claim is protected by the attorney-client privilege.

Fact:  SECregulation 205.3(a) state: Attorneys may work with and advise the issuer's officers, directors,
or employees in the course of representing the issuer does not make such individuals the attorney’s
clients,

With regard to SEC Section 205.3; and perhaps 205.4 and 205.5, rule, and your own view as audit experts,
does the Committee believe that Ms. Asbil provided misleading information to the State of Florida?

11 had been actually terminated for the reasons listed on my termination letter or for the other reasons
listed in a suppicmental document provided to the State of Florida you would not haye heard from me.
However, [ followed Company policy, did what the Company expected and required, if not what certain
executives wanted. Additionally, if this situation took place after the SOX Act of 2002 there would have
been a different, quicker outcome. 1 believe that speaks to the veracity of the Company’s statements listed
in their Compliance Policy at the time. With new Federal regulations in place and more on the way, and
having dealt with Mr. Schmoller action concerning this situation, perhaps that the Company may do a
better job and deal more responsibly with Ethics issues.

Having stated that possibility, one section in the new Code is troublesome and could lead to more problems

in having a truly comprehensive Bthics program. In preparing the new: Employee's Code of Business
Conduct and Ethics, the Mr. Schmoller inserted some wiggle-room, where a line in that Code reads: “The
General Counsel Is responsibie for interpreting the rules and guidelines contained in the Code with
respect to specific situations in which questions might arise.™ That line in the Code would give Mr.
Schmoller great discretionary authority regarding any situation brought before him. In my dealing with Mr.
Schmoller and the Company conceming issues of this type, I don’t believe that is a prudent policy. Perhaps
situations similar to this entire matter was the rationale behind the USSC amendment (b}(3).when the
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states; organizations “use reasonable effonis and due diligence not 1o include within the substantial

aulhonty personnel any individual whom memmwmmmmm
|

A3 a stockholder, | believe s better approach would be to establishing a Qualified Legai Compliance
Committee as defined in SEC 205.2(k).

April 9, 2004, Mr. Slate informed me that the Company would no longer respond to my request for
information concerning CNF from Mr. Fossenier. Mr. Siats misinterpreted my request for certain details
and suspected that T was using Mr. Fossenier as a side-door egress to gain access to Discovery materiat. In
a candid reply to Mr. State ] advised him that I am not currently, and do not expect to fite an action against
CNF etal. Tt is not because | wasn't unjustly terminsted, because | was. 1t is not because the Company did
not provided misleading (at best) information to the state concerning my unemployment benefits, because
they did. And it’s not because Mr. Schmoller fulfilled his responsibility as the Company's Compliance
Officer and intervened to prevent a retaliatory act from taking place, because he did not. The only reason is
that “At Will” employment statutes favor emplayers, not employee. With that option off the teble for the
most part, [ decided to present that truth and the facts to the Company/Board end hope they respond in 2
manner fitting of the type of company they portray themselves (o be in their proclamations, of conducting
business in accordance with High Ethical Standards... However, despite the facts, the Audit Committee
chose to exonerate their confrere.

One final question of the Commiittes: Does the Committec believe that this matter could not have been
handled any worse, at every junction by the Company/Management, than if it tried?

As reported in an article today by Andrew Countryman with the Chicago Tribune reads; Alan Greenspan
Jjoined the chorus of leaders urging corporate America to clean up its governance, warning that firms with
tarnished reputation pay a steep price. “But corporate scandals of recent years have clearly shown that the
plethora of law of the past century have not eliminated the less savory side of human behavior, Rules
cannot substitute for character.” Such malfeasance, he said, could have widespread repercussions.
Countryman gocs on the write; aithough the Sarbanes-Oxley governance law and other regulations have
been enacted to address corporate scandals, Greenspan joins many other officials in saying the real solution
lies within firms themsalves.

1 ask the Committee to reexamine this issue and submit to the Company’s external auditor for a
comprehensive, impartiaf and transparent review. After a review, the Committee may see more clearly
what took place and recognize the Company has error in this case. Or perhaps the Board could issue their
version of a summary judgment and move forward and take comrective ection.

Untike the Company, 1 harbor no animosity with anyone connected 1o the Compiny, regardiess of their past
actions, however | will pursue gll legitimate, corrective action in a civil, courteous end professional manner
to right this wrong.

Sincerely,

James M. Dichl

= FISMA & OMB Memorandum M-07-16 ***

cc; Dr. Kennedy, Mr. Quesnel
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W. KEITH KENNEOY JR
Thaxmign of the Boured

April 26, 2004

Mr. lTames M. Diehl

*** FISMA & OMB Memorandum M-07-16 ***
Jim,

As promised, | handed your letter of April 17t as well as your
letter that I received on April 22" to each member of the Audit
Committee during their meeting today. I asked each of them to
review the letters and then discuss them at the next Audit
Committee meeting,.

Regards,

!

SO L LVIEW AVENLIE. PALO ALTO, QA 4304 IRSO 4542000 (R30) BA8 0518 FAX
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FORMER CONFORMED NAME: CONSOLIDATED FREIGHTWAYS INC
DATE QOF NAME CHANGE: 19920703

</SEC-BEADER>

<DOCUMENT>

<TYPE>§-K

<SEQUENCE>1

<FILENAME>decl4_8k2.txt

<TEXT>

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM B-K

CURRENT REPORT
Pursuant to Section 13 OR 15(d) of The Securities Bxchange Act of 1934

December 14, 2004
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Date of Report (Date of earliest event reported)

(Bxact name of registrant as specified in its charter)

Delaware - 1-5046 | 94-1444798
{State or other (Commission (IRS Bmpioyer
jurisdiction. File Number) Identification No.)

of incorporation)

3240 Hillview Avenue, Palo Alto, California 94304

(Address of principal executive offices) (2ip Code)

Registrant's telephone number, including area code:
(650) 494-2900

- - e sk T U i S - o e k(A A o

{Former name or former address, if changed since last report.)

Check the appropriate box below if the Form 8-K filing is intended to
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under any of the following provisions (szee General Instruction A.2
below) : .

[ ] Written communications pursuant to Rule 425 under the Securities Act (17
CFR 230.425)

{ } bSoliciting material pursuant to Rule 14a-12 under the Exchange Act {17
CFR 240.14a-12)

[ 1 Pre-commencement communications pursuant to Rule 14d-2(b) under the
Exchange Act (17 CFR 240,14d-2(b))

[ 1 Pre-commencement communicationa pursuant to Rule 13e-4(c) under the
Exchange Act (17 CFR 240.13e-4(c))

Item 1.01 Entry into a Material Definitive Agreement.

On December 14, 2004, Eberhard G. H. Schmoller, who is retiring as Senior
Vice President, General Counsel and Corporate Secretary of CNPF Inc., entered
into a Severance Agreement and Release with CNF. A copy of the Severance
Agreenment and Release is filed with this report as Exhibit 99.1 and is
incorporated herein by reference. The foregeing description of the Severance
Agreement and Release is qualified in its entirety by reference to such
exhibit.

Item 5.02 Departure of Directors or Principal Officers; Election of
Directors; Appointment of Principal Officers.

On December 14, 2004, CNF Inc. issued a press release announcing that
Jennifer Rosenfeld Pileggi has been named Senior Vice President, General
Counsel and Corporate Sacretary of CHF Inc., effective December 28, 2004,
succeeding Eberhard G. H. Schmoller, who is retiring. A copy of the press
release is filed with this report as Exhibit 99.2 and is incorporated herein
by reference. The foregoing description of the press release is qualified
in its entirety by reference to such exhibit. ‘

EIGNATURES
Pursuant to the requiremente of the Securities Exchange Act of

1934, the registrant has duly caused this report to be signed on
its behalf by the undersigned hereunto duly authorized.

December 14, 2004.

CNF Inc.
{Registrant)

/s8/ Chutta Ratnathicam

Chutta Ratnathicam.
Chief Financial Officer

Page 3 of 11
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EXHIBIT INDEX

Exhibit No. Description

Exhibit 99.1 Severance Agreement and Release dated December 14, 2004
between Eberhard G.H. Schmoller and CNF Inc.

Exhibit 99.2 Press release dated December 14, 2004 announcing that Jennifer
. Rosenfeld Pileggi has been named Senior Vice President,General

Counsel and Corporate Secretary of CNF Inc., succeeding
Eberhard 6. H., Schmoller.

</TEXT>

</DOCUMENT>
<DOCUMENT>
<TYPE>EX-~99
<BEQUENCE>2
<FILENAME>dec8kli2.txt
<TEXT> ‘

EXHIBIT 99.2

3240 AILLVIEW AVENUE, PALO ALTO, CA 94304-1297 (650) 494-2900 NEWS RELEASE .

Contactsa:

Investors - Patrick Possenier
(650) B13-5353

Media - Jim Allen
(650) 813-5335
JENNIFER ROSENFELD PILEGGI NAMED CNF SVP AﬁD GENERAL COUNSﬁL
PALO ALTO, Calif, - Dec. 14, 2004 - Jennifer Rosenfeld Pileggi.has been named
Senior Vice President, General Counsel and Corporate Secretary of CNF Inc.
{NYSE:CNF), it was announced today.
. Ms. Pileggl, whose appointment becomes effective on Dec. 28, succeeds
Eberhard G.B; Schmoller, who is retiring after 30 years with the company, the
last 11 of which were as senior vice president and gengral counsel.

"Jennifer Pileggi is & talented lawyer with a great understanding of the

Page 4 of 11
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company and deep respect for integrity and the law," said W. Keith Kennedy,

chairman of the Board of Directors and interim Chief Executive Officer, in
announcing H;. Pileggi's new position. "We are pleased to promote Jennifer as
the company's top legal officer."

"On behalf of all CNF employees, the Board wishes Eb the very best in
his retirement after serving the company with distinction,'' Kennedy said,

As the pompany'a top attorney, Ms. Pileggi will manage the company's
legal staff and will be responaible for securities law and cofporate
governance compliance, financial transactions and general corporate matters.

Ms. Pileggi, 40, is a graduate of Yale University, where she earned a
degree in art history and New York University School of Law, where she
achieved a juris doctorate degree.

Ms. Pileggi joined CNF's'aubsidiary Menlo Logistics in 1996 as corporate
counsel and was promoted to vice president in 1999. She was promoted to vic.e
president and corporate ccunsel of Menlo WOrldwiqe, alsc a subsidiary of CNF,
in 2003, Prior to that, she was an associate attorney with the San Francilsco
law firms of Marron, Reid & Sheehy and ﬁeller, Bhrman, White & MchAuliffe,

CNF Inc. ig a §5.1 billion management cémpany of global supply chain
services with businesses in regional trucking, alr freight, ocean freight,

customs brokerage, global logistics management and trailer manufacturing.

###

</TEXT>
</DOCUMENT>
<DOCUMENT>
<TYPE>ER=-99
<SEQUENCE>3
<FILENAME>ebSk.txt
<TEXT>

Exhibit 99.1
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SEVERANCE AGREEMENT AND RELEASE

This Severance Agreement and Release ("Agreement”) ls between CNF Inc.
("Company") and Eberhard G. H. Schmoller ("Executive”}, The parties agree
that the effective date of this Agreement ("Effective Date"”) shall be as
provided in Section 7, below. ‘

WHEREAS Executive informed Company during the early part of 2004 that he was
planning to retire:

WHEREAS Company requested that Executive delay his retirement to a date
agreeable to Company to assist Company in achieving certain objectives, with
a general understanding that upon completion of Company's assignments,
Company would negotiate with Executive to reach agreement on an acceptable
geverance arrangement;

WHEREAS Bxecutive delayed his retirement at Company's request and performed
to Company's full satisfaction;

WHEREAS, following Executive‘'s performance to Company's full satisfaction,
Company and Executive engaged in negotiations and concluded an agreement feor
severance benefits to be provided by Company in consideration of Bxecutive's
performance and delayed retirement; and '

WHEREAS Executive has now decided to retire before the end of 2004;

NOW THEREFORE, in consideration of the foregoing, the parties agree as
follows: '

1. Compensation to Executive. Company shall provide to Executive:

a. A special severance payment in the total gross amount of Eight
Hundred Fifty Thousand dollara ($850,000), less withholdirgs
required by law, payable in a lump sum through Company's payroll
system, through direct deposit to Executive's designated bank
account, on or before December 27, 2004;

b. ' Transfer of title of the automobile provided by Company for
Executive's use, as soon as practicable following the Bffective
Date; provided, however, that Executive shall be responsible for
all licensing, registration and other such fees and costs
asgociated with such transfer, as well as any income tax
attributable to Executive as a result of the transfer of such
title; and

¢. COBRA notice within the time required by law following Executive's
last day on Company's payroll.

1

The parties agree that, except as expressly provided herein, nothing in
this Agreement shall be construed to limit, diminish, enlarge, or
otherwise modify any rights Executive has under Company's vacation/PTO
policies as well as Company's retirement plans, supplement2l excess
retirement plan, health plan, life insurance plans, long term care

" Page6ofil
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insurance plan, existing compensation plans, or discontinued plans in

which Execitive was a participant, but as to which Executive retains |

rights, including Company's: Value Management Plan for the three-year
cycles ending December 31, 2004, December 31, 2005, and December 31,
2006; Deferred Compensation Plan for the years 1993 through 2004,
inclusive; Stock Appreclation Rights Plan; Long Term Incentive Plan of
1988; and 1997 Equity and Incentive Plan, and equity grants thereunder.

Commitments by Executive. Executive agrees that:

a. He will not at any time, without the prior written consent of
Company, either directly or indirectly use, . divulge or communicate
to any person or entity, in any manner, any privileged,
contidential, or proprietary information of any kind concerning any
matters affecting or relating to Company's or its subsidiaries’ or
affiliates' business, except if the disclosure (i) is required by
law or {ii) disclosure involves information which had been lawfully
revealed to Executive by a third party having no attorney-client or
other confidentiality obligation to Company. This prohibition
against disclosure includes, but is not limited to, Company's, and

its affiliates' legal matters, technical data, systema and
programs, financial and planning deta, business development or
strategic plans or - data, marketing strategles, software

development, product development, pricing, customer information,
trade secrets, personnel information, and other privileged or
confidential business information. Executive &grees to take every
reasonable step to protect such privileged, confidential, -or
proprietary information from being disclosed to third parties. If
Executive is required, or believes he may be required to disclose
such privileged, confidential, or proprietary information pursuant
to subpoena or other legal process, he will give Company prompt
notice so that Company may object or take steps to prevent such
disclosure; and .

b. Be will, for so long as Company may require, fully cooperate with
Company in handling its legal and other matters in which he was
involved or about which he has knowledge, such as answering
inquiries from Company or its counsel, testifying in depositions
and trials, and engeging in other efforts on behalf of Company and
its subsidiaries and affillated companies. Executive will make
himself available upon reasonable notlice at reasonable times and
places in order to prepare for giving testimony, and to testify at
deposition, trial or other legal proceedings, without Company
having to serve him with a subpoena. Bxecutive expressly agrees
that he will not be entitled to compensation, of any type or in any
amount, for any of his time expended in such proceedings; provided,
however, that Company agrees to reimburge Executive for reasonable
out-of-pocket c¢osta and expenges he incurs as & result of his
obligation to cooperate with Company as provided herein.

Release. 1In coneideration of the foregoing benefits, and for other

valuable consideration, Executive and his representatives, heirs,

successors, and assigns do hereby completely release and forever

discharge Company and any present or past subaidiaries and affiliates,

Attachment 261509224
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and its and their present and former shareholders, officers, directors,
agents, employees, attorneys, insurers, successors, and assigns
{collectively, “Released Parties~) from all claims, rights, demands,
actions, obligations, liabilities, and causes of action of every kind and
character, known or unknown, mature or unmatured, which Executive may now
have or has ever had, whether based on tort, contract (expreass or
implied), or any federal, state, or local law, statute, public policy, or
regulation (collectively, "Releaged Claims"}. By way of example and not
in limitation of the foregoing, Released Claims shall include any claims
arising under Title VII of the cCivil Rights Act of 1964, the Age
Discrimination in Employment Act, the Americans with Disabilities Act and
any and all similar claims arising under any statute, law or regulation
of the State of California, any claims for benefits or payments under his
executive Severance Agreement with CNF Inc., or any prior such agreement,
as well ap any claims asserting breach of contract, breach of the
covenant of good faith and fair dealing, negligent or intentional
infliction of emotional distress, negligent or intentional
misrepresentation, negligent or intentional interference with contract or
prospective economic advantage, defamation, invasion of privacy, claima
of retaliation, wrongful discharge, or wrongful termination, and claims
related to disability. Executive likewise releases the Released Farties
from any and all obligations for attorneys' fees incurred in regard to
the above claims, or otherwise, wWotwithstanding the foregoing, Released
Claims shall not include (i) any claims based on obligations created by
or reaffirmed in this Agreement; (ii) any obligation Company may have for
any compensation earned by and due Executive for work performed on or
prior to the Effective Date; and (iii) any claims for indemnification
under .Company's Certificate of Incorporation or By-laws attributable to
his serving as an executive officer of Company on or prior to the
Effective Date, including without limitation claims againat Company or
its insurers for attorney's fees.

Waiver of Unknown Claims. The parties understand and agree that
Released Claims include not only claims presently known to Executive,
but also include all unknown or unanticipated claime, rights, demands,
actions, obligations, liabilities, and causes of action of every kind
and character that would otherwise come within the scope of Released
Claims as described in Section 3, above. Executive understands that he
may hereafter discover facts different from what he now believes to be
true, whioh if known, could have materially affected this Agreement, but
he nevertheless waives any claims or rights based on different or
additional facts, Therefore, Executive walves any and all rights or
benefits which he may now have, or in the future may have, under the
terms of Section 1542 of the c¢alifornia Civil Code which provides as

follows:

A general release does not extend to claims which the
creditor does not know or suspect to exist in his favor
at the time of executing the release, which if known by
him must have materially affected his settlement with the

debtor.

Covenant Not to Sue. Executive shall not sue or initiate against any

Attachment 26

1/5/09 2:24 PM

Page 6 of 11



~

WY1 fwww.sec.gov/ Archives/edgar/data/23675/000002 36750400003 3/0000023675 -04-00003 3 txt Attachment 2ays09 z24em

Released Party any compliance review, action, or proceeding, or
participate in the same, individually or as a member of a class, under
any contract (express- or implied), ‘or any federal, state, or lccal law,
statute, or regqulation pertaining in any manner to Released Claims.

6. Nonadmission. The parties understand that this is a compromise
settlement of disputed claims and that the furnishing of the
‘consideration for this Agreement shall not be deemed or construed at any
time or for any purpose ag an admission of liability by Company. The-
liability for any and all claims is expressly denied by Company.

7. Age Discrimination Claims,. Executive understands and agrees that, by
entering into this Agreement, (i) he is waiving any rights or claims he
might have under the Age Discrimination in Employment Act, as amended by
the Older Workers Benefit Protection Act (29 U.S.C. * 621 et. seq.);
(1i} he has received consideration beyond that to which he was
previously entitled; (iii} he has been advised to consult with an
attorney before signing this Agreement; and (iv} he has been offered the
opportunity to evaluate the terms of this Agreement for not less than
twenty-one (21) days prior to his execution of the Agreement. Executive
may revoke this Agreement (by written notice to Company) for a period of
seven (7) days after his execution of the Agreement, and it shall become
enforcéable only upon the expiration of this revocation period without
prior revocation by Executive. The Effective Date of this Agreement
shall be the first calendar day after the expiration of the revocation
period, unless revoked in writing by Executive prior to that date.

8. Integration. The parties understand and agree that this Agreement
recites the sole consideration to be provided by Company to Executive
and Executive's commitments and obligations to Company; that no
representation or promise has been made to Executive by Company, by any
of lts subsidiaries or affiliates, by the Board of Directors of Company
or any committee or member of the Board, or by any agent or
representative acting on its or their behalf, except as expressly, set
forth in this Agreement; and +that all agreements and understandings
between the parties concerning compensation, fees and benefits to be
provided to Executive are embodied and expressed in this Agreement,
This Agreement shall supersede all prior or contemporaneous agreements
and understandings .among Executive and Company, whether written or oral,
express or implied, with respect to employment, compensation, fees or
benefits of any kind or type to be provided to Executive; except to the
extent that the provisions of any such agreement or plans have been
expreassly referred to in this Agreement as having continued effect.

9. Assignment; Successors and Assigns., Executive agrees that he will not
assign, sgell, transfer, delegate, or otherwise dispose of, whether
voluntarily or involuntarily, or by operation of law, any rights or
obligations under this Agreement., Any such purported assignment,
transfer, or delegation shall be null and void. Executive represents
that he has not previously assigned or transferred any rights or
obligations under this Agreement. Subject to the foregoing, this
Agreement shall be binding upon and shall inure to the benefit of the
parties and their respective heirs, successors, attorneys, and permitted
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10.

11.

12.

13.

14.

15,

assigns. Thig Agreement shall not bhenefit any other person or entity
except as specifically enumerated in this Agreement.

Severability. If any proviaion of this Agreement, or ite application to
any person, place, or c¢ircumstance, is held by an arbitrator or a court
of competent jurisdiction to be invalid, unenforceable, or voild, such
provision shall be enforced to the greatest extent permitted by law, and
the remainder of this Agreement and such provision as applied te other
persons, places, and circumstances shall remain 1in full force and
effect.

Governing Law. This Agreement shall be governed by and conatruad in
accordance with the laws of the State of California.

Interpretation. This Agreement shall be construed as a whole, according
to its fair meaning, and npot in favor of or against any party. By way
of example and not in limitation, <this Agreement shall not be construed
in favor of the party receiving a benefit nor against the party
responsible for any particular language in this Agreement. Captions are
used for reference purposes only and should be ignored in the
interpretation of the Agreement.

Attorneys Fees and Costs. The parties agree that Iin the avent of a
breach of this Agreement or any provision thereof, the party who 1ia
found not to be in breach shall be entitled to recover costs and
reasonable attorneys fees.

Arbitration of Disputes/Venue. In the event of any controversy srising

- from or concerning the interpretation or application of this Agreement,

including the arbitrabhility of such controversy, whether such
controversy is grounded in common or statutory law, the parties agree
that such controversy shall be resolved exclusively through binding
arbitration 1in San Francisco, California before a single neutral
arbitrator selected jointly by the parties. The parties agree that this
Section 14 establishes a post-dispute arbitration agreement and
stipulate, with the advice of counsel or the opportunity to obtain such
advice, that the same is not an adhesive or unconsclonable contract.
The parties to the arbitration shall have all rights, remedies, and
defenses available to them in a clivil action for the issues in
contreversy, The parties shall be jointly responsible for the fees and
expanses of the arbitrator. If, for any legal reascon, a controversy
arising from or concerning the interpretation or application of this

aAgreement cannot be arbitrated as provided above, the partiea agree that

any civil action shall be brought in the United States District Court
for the Northern District of California, San Jose Division, or, only if
there is no basis for federal jurisdiction, in the Superior Court of the
State of California in and for the County of Santa Clara. The parties
further agree that any such civil action shall be tried to the court,
sitting without a jury. The parties knowingly and veluntarily waive

trial by Jjury.

Repreaentaﬁion by Counsel. The parties acknowledge that (i) they have
had the opportunity to consult counsel in regard to this Agreement, (ii)

Attachment 26 1/5/09224m
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they have read and understand the Agreement and they are fully aware of
its legal effect; and (iii) they are entering into this Agreement freely
and voluntarily, and based on each party’'s own judgment and not on any
representations or promises made by the other party, other than those
contained in this Agreement.

The parties have duly executed this Agreement as of the dates set forth
below,

/a/ Eberhard ¢. H. Schmoller
Dated: December 14, 2004

Eberhard G. B, Schmoller

CNF Inc.

/s8/ W. Keith Kennedy, Jr.
By: Dated: December 14, 2004
W Keith Kennedy, Jr.
Chief Executive Officer

</TEXT>
</DOCUMENT>
</BEC-DOCUMENT>

1/5/09 2:24 PM
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Attachment 27

From: “Fossenier, Patrick J - CNF" <Fossenier.Patrick@cnl.com:
Bublact: RE: Annual Meeling transcript
Date: April 21, 2005 4:30:57 PM EDT

To: “James Dight* <jdiehi Gy -

Mr. Disrhy,

| am responding 0 yow inquiry concaming the transcript of tha annual meeting hald on Apl 18, 2005, The tanscripl is a CNF corporate document thas is
not being made svalabis 1o shareholders ang others, Accordingly, we are unabie to furnish you with & copy.

Regards
Pat Fossanie

Patrick Fossanier
Diroctor. lavestor Retmicm:
CNF inc,

639.811.533) {uffice drincx)

6303857 3976 (rnobiide)
650.813,9524 (Gax)

=-+--Original Message~- -

Prom: James Dieh! [maitto: jdieh| Cumlugtiitggeom)
Sentt Wednmeday, Apill 20, 2005 9:03 AM

To: Fossenler, Patrick J - CNF

Subyfects Annual Meeting transcript

Pal, as you know | was the enly stocker holder thal parficipated in tha QA session during the Annual Meefing yestarday. Would you plaase provide
me with a copy of the transcript of thal meeting. or of the proper procedure fo secure & copy?

Thanks murch.

Jim Dish



M . Attachment 28

Jonnifar W, Pileggf
Senix Vics President, Genaral Counse!

and Secretary

May 23, 2006 -

James M. Diehl

*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Diehl:

At the Annual Shareholders Mesting of Con-way Inc. (the “Company"”) held on
April 18, 2006 in Wilmington, DE, you asked why the Company doasn’t post the
transeripts of its annual meetings on its website. Keith Kennedy told you we would
discuss the issue with our Board, which we did.

Pleasc be advised that we have now posted the transcript of the 2006 Annual
Shareholders Meeting on the Company's website.

Very truly yours,

Perpecsf el

Jennjfer W, Pileggi

cc:  W. Keith Kennedy, Jr.
Douglas W. Stotlar




Attachment 29

From: "Fossaniar, Patrick J~ <Fogseniar.Patrick dcon-way.conr.
Date: Auqust 8. 2006 4:11:10 PM ED”

*** FISMARR:OMB Memorandum M-07-16 ***
Subject: RE: Annual Méeting transcripr:

Hoila, Mr. Dichi, the transcript to the 2006 annual meeting Is avatlable on con-way.com, in the {nvestor Relations
soction, under Annual Meeting. The policy change was not made retroactivaly.

Regards.

Pat Foasenier

From: JIMTRANA & OMB Memorandum M-07-16 ***
Sent: Thureday, August 03, 2006 2:25 AM

To; investor Maiibox

Subject: Annual Meating transcripts

Patrick Fossenler

Vice Pregident, investior Relations
Pat,

Now thal the Bosrd has changed corporate policy regarding the publication of its Annusi Meating transcripts, | am
egein requesting a copy of the transcripta from CNF/Con-Way 2005 Annua! Moeting. Gratlfying, as it Is to ase the
Board accept my recommendation to post the transcripts on the Company webpage, more can be dona to bring

additionst tranaparency to thesa meetings.

Hope it is wall 2t Con-Wary snd thanke in advance for yon assistancs with this matter.
Sincerely,
Jim

James M. Dieht

*** FISMA & OMB Memorandum M-07-16 ***
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e ‘

/’ From: "“Fossenier, Patrick J" <Fossenier.Patrick @con-way.com>
Subject: RE: Annual Meeting transcripts :
Date: August 15, 2006 12:26:01 PM EDT

+FEMA & OMB Memorandum M-07-16 ***

& 1 Attachment, 15.4 KB ¢Tmmae)

Mr. Diehl, attached is the transcript to the 2005 annual shareholders’
‘meeting.

Regards,
Pat Fossenier

Patrick J. Fossanier

Con-way Inc.

Vice President, Investor Relations
fossenier.patrick@con-way.com
(650) 378-5353 (office direct)
(650) 387-3976 (mobile)

Froms: Fossenier, Patrick J
Sent: Tuesday, August 08, 2006 1:11 PM

»J03MA & OMB Memorandum M-07-16 ***

Subject: RE: Annual Meeting transcripts

Hello, Mr. Diehl. the transcript to the 2006 annual

meeting is avallable on con-way.com, in the Investor
Relations section, under Annual Meeting. The policy change
was not made retroactively.

Regards, -
Pat Fossenler

From: Jim Diehi [mﬂi[tQMA & OMB Memorandum M-G7-16 ***
Sent: Thursday, August 03, 2006 2:25 PM

To: Investor Mailbox

Subject: Annual Meeting transcripts

Patrick Fossenier




Attachment 31

Conway

beiunder W e
. Ty e MR T e e L te s
SV e

May 13, 28

James M. Dieh!

** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Diehl,

I received your letters dated May |, 2008 w Keith Kennedy, Douglas Stotlar and me. |
was traveling on business last week and wanted to wait to respend until | refurned to the office.
but t have now given copies of the letters to both Keith and Doug,

Please be advised that the transcript of the 2008 annual shareholder meeting has been
pasted on our website, and we will be posting the transcript of the 2605 annual meeting on the
website shortly. We will consider your other syggestions later in the year as we plan for the
200% annual mesting.

Very truly yours,

}
kﬂ« P %L{qf‘ \C/} ;
Sennifer W Pilegyi 3 '

ce: W. Keith Kennedy, Jr.
Douglas W. Stotlar



" JAMES M. DIEHL

** HISMA & OMB Memorandum M-07-16 =

January 21, 2009

Securities and Exchange Commilssion
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N.E.
Washington, D.C. 20549

RE: Con-way Inc. - Supplement to Letter Dated January 6, 2009
Related to Omission Rule 14a-8 Shareholder Proposal Submitted by
James M. Diehl.

Dear Sir or Madam,

| {Proponent) refer to my letter dated January 6, 2009 [the January 6
Letter) which | requested the Staff of the Division of Corporation Finance (the
Staff) of the Securities and Exchange Commission (the Commission} fo reject
Con-way Inc., a Delaware corporation (the Company] request to omit the
submitted Shareholder Proposal {the Proposal) from the Company's Proxy
Materials, to be distributed by the Compcny in connection with its 2009 annual

meetmg of shareholders.

This letter is in response to Daniel E. Stoller’s letter dated January 12, 2009
(Counsel's January 12 Letter) and has been submitted to supplement the

January 4 Leter

n accordance with Staff Legal Bulletin No. 14D {November 7, 2008), [ am
e-mailing this letter to the Staff. A copy of this submission is being sent
simultaneously to the Company, and its Counsel, Daniel E. Stoller. {Counsel)

i Introduction and Response

a} The Company, through counsel suggested in his January 12 Letter that
providing the Staff with the 31 attachments {the Attachments} and placing it on




Office of Chlef Counsel
January 21, 200%

the public record was a flagrant misuse of the Rule 14a-8 process. (page 2,
paragraph 1) My January é Letter {page 7) clearly outfined the need to include
the Attachment, in order to defend the Proposal and its Supporting Statement

-against baseless allegations that Counsel made in the December 9 Letter and

place on the public record.

. Itis the Proponent's position that the Shareholder Proposal before the
Commission is accurate, valid, and worthy to be included in the Company's
Proxy Materials and the submitted Attachments provide support fo dismiss
Counsel's allegations con’rclned in his December 9 Letter.

B)  Counsel's January 12 Letter stated

“each of the Proponent's grievances has been carefully reviewed by the .
Company’'s management and/or Audit Committee of the Board of
Directors, with the assistance of ouiside counsel as warranted. And “The
‘Company repeatedly has responded to the Proponent's allegation.”
{page 2, paragraph 2} ’

Counsel's statement is vague and provides no substantive details to show
that the Board's investigation of Eb Schmoller was anything more than a Star-
Chamber inquiry. The January §, Letter and attachments, parficularly the details

-discussing the Company's disclosure that the investigators, (the Board} and their

target, (Mr. Schmolier) had a working relationship with the same law firm. That is
o factual admission by the Company. Additionally, in-each of the responses that
the Company has made to the Proponent since their Board conducted their
investigation, the Company has consistently refused to provide substantive
detalls of the Board's investigation of Mr. Schmoller.

Again, the Company generated documents that i submitted to the
Commission with my January 9 Letter provides credible evidence that refutes

‘Counsel's position on this point.

c) Counsel's December ? Letter under, "Il Bases [sic] for Excluding the
Proposal™ and again in Counsel's January 12 Letter claims that the Proposal
deals with matters of the Company’s ordinary business. Specifically on page 2,
paragraph 3 of Counsel's January 12 Letter it states,

“the Proposal deals with matters relating to the conduct of the
Company's ordinary business opeérations and (i) in violation of Rule 14a-
8(i}(3). the Proposal included numerous materially false and misleading
statements and is vague and indefinite in substantial part and thus
materially false and misleading, all in violation of Rule14a-9.”

Counsel continues to assert that Proposal included numerous materially
false and misleading statements, however, Counsel fails to cite credibly sources
or documents to prove that the Proposal does in fact contain *materially false
and misleading statements.” These are the same allegations that Counsel made
in his December 9 Letter, which | disputed, point by point in my January é Letter.

Page 2
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D)  Counsel's January 12 Letter, Counsel claims that the Attachments to
my January é Letter "demonsirate the pervasive nature of the
inaccurate allegations made therein. Counsel cites two examples on
pages 2 and 3.

The first example Counsel-cited referenced may January é letter {page 6,
Vit [c} claim that Jennifer Pileggi, the Company’s Senior Vice President and
General Counsel was evasive in answering a question regarding Mr. Schmoller’s
relationship with the law firm of Morrison & Foerster, LLP as detailed in the
franscripts of the 2008 Annual shareholders meefing.

Furthermore, in an argument to the Staff, Counsei stated,

“In fact, Attachment 14 to the Proponent’s Letter {at page13) shows Ms.
Pileggi's clear response to the Proponent.” What Counsel avoids pointing
out that Ms. Pileggi avoided the direct question regarding Mr. Schmoller

business relationship with Mormrison & Foerster.

The 2008 annual meeting franscripts provide the most accurate, unbiased
and comprehensive account of the question asked of Ms. Pileggi. and Ms.
Pileggi's answer. trespectfully ask that the Staff rely on the Company franscripts
as they evaluate Counsel's version of Ms. Pileggi statement.

‘e) My January 6, 2009 {page 3) under: lil. {B) Rule 14a-8, Rule Release No. 34-

40018; IC-23200; File No. §7-25-97, provided a more comprehensive account of
Commission's Rule Release No. 34-40018, that Counsel cited in his December 9
Lefter. | willrely on the Staff's experience and judgment in evaluating the
appropriateness of this Proposal being included with the Company’s Proxy
Materigals.

F) - Counsel's January 12 Letter under, Il (page 4) cites two excmples that
Counsel and Company believe contains numerous mischaracterizations and
misstatements,

. “"The Proponent, however, continues to dwell on the stafement from the
2005 annual meeting made by the Company's Chairman of the Board,
Keith Kennedy, characterizing the payment fo Mr. Schmoller a ‘stay pay'
instead of ‘severance pay'."

The Proponent's does dwell on Chcurmcm Kennedy declaration that he
entered into an agreement that paid Mr. Schmoller stay pay. This not a )
misspoken technical term that Chairman Kennedy made. Chaiman Kennedy
and the Company's general counsel has continued, for three subsequent years
to maintain this payment was stay pay. Counsel fails to concede that as
recently as the 2008 annual meeting, Chairman Kennedy and Ms. Pileggi
continued to call the payment to Mr. Schmoller “stay pay.”

Poge 3
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January 21, 2009

Neither |, nor the Company disputes the 2005 Proxy statement deéscribes
the payment as "severance.” What is in dispute is the rationale for Chairman
Kennedy and Ms. Pileggi to continue to describe the payment, in there own
recorded words, as "stay pcy * The 2005 and 2008 annual meeting franscripts

are imefutable.

. Company and Counsel conﬁnues to maintain, without factual foundation
whatsoever, that the question regarding the backdating of options was
designed to falsely imply, that the Company's executives and directors
engaged in improper backdating of options, despite receiving a detailed
explanation in the Proponent's January é letter {page 18). which also

‘included the 2007 annual meeting transcripts (Attachment 15), where the
original backdating issue was first discussed.

G} Counsel informed the Commission that the “Proponem‘ knows, no time f'mﬂcmons
has been applied to the Proponent, who has been given the opportunity fo ask multiple
questions at each shareholders' meeting he has attended.”

As previously detailed, and supported with documents, the Company has
consistently falled to answer questions submitted in wrifing by the Proponent in
recent years. Given that fact, the annual meeting provides the only opportunity
to hope to receive answers from the Company. During the 2008 annual meeting
Chairman Kennedy did permitted more fime to submit my questions than the
rules permit. During the 2005, 2006 and 2007 annual meetings, | restricted my
questions in order abide by the two-minute rule, cIthough the exact length fime
that | spcke is unknown to me.

Regardless, Chairman Kennedy announces during each annual meeting
that, “In order to ensure fair reatment to all share owners, our meefing rules
provide the question or comments will be limited to two minutes for each

* speaker.” {2008 annual meeting franscripts)

Conclusion

As mentioned in my January é Letter, Company generated documents,
such as regulatory filings, annual meeting transcripts and other Company
documents are appropriate materials fo examine, cmd provide the most
complete account of past actions.

I respectfully request that the Staff reject the Company's request to omit
and permit my Proposal to be included in the Company’s 2009 proxy materials.

1 also request that the Staff e-mail a copy of its response 1o this letter to the

Page 4




Office of Chief Counsel
Janvary 21, 2009

undersigmexiaiita & OMB Memorandum MmOneEierthe Company at plegaijennifer@con-
way.com and fo Company's Counsel at donlel.stoller@skadden.com

I want to thank the Stoff again for your time and efforts in addressing this

Issue on behalf of all Con-way Inc. shareholders. If the Staff has any questions
regarding my response, please do not hesm:ﬂe to contact me at (407) 383-9320,

«OERhA & OMB Memorandum M-07- Che

' Sincerely,
Jamas M. Diehl

cc:  Jennifer W. Pileggl, Esq., Senior Vice President, General Counsel and
Secretary, Con-way Inc.

‘Daniel E. Stoller, Esq. Skadden, Arps, Slate Meagher & Flom LLP
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