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1007 Market Street Avcilamlri-y [-21-09

- Wilmington, DE 19898

Re:  E.L duPont de Nemours and Company
Incoming letter dated December 23, 2008

* Dear Mr. Hoover:

This is in response to your letters dated December 23, 2008 and January 16, 2009
concerning the shareholder proposal submitted to DuPont by the International
Brotherhood of DuPont Workers. We also have received a letter from the proponent
dated January 12, 2009. Our response is attached to the enclosed photocopy of your
correspondencc By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the conmpondence also w111 be provided to the

proponent.

In connection with th15 ‘matter, your attention is directed to the eniclosure, which
sets forth a brief dxscussmn of the D1v1310n 8 mformal procedures regardmg shareholder
proposals.
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YHOMSDN REUTERS ) . Heather L. Maples
: Senior Special Counsel
" Bnclosures |
cc:  Kemneth Henley
General Counsel -
International Brotherhood of DuPont Workers
" One Bala Avenue .
Suite 500 ‘

" Bala Cynwyd, PA 19004




January 21, 2009

Resporise of the Office of Chief Counsel
Division of Corporation Finance

" Re:  E.L duPont de Nemours and Company

Incoming letter dated December 23, 2008

- The proposal requests that tlie board of directors consider allowing employees to
choose to remain in the defined benefit pension plan as it was written and applied through
2006. : :

There appears to be some basis for your view that DuPont may exclude the
proposal under rule 14a-8(i)(7), as relating to DuPont’s ordinary business operations
(i.e., employee benefits). Accordingly, we will not recommend enforcement action to the-
Commission if DuPont omits the proposal from its proxy materials in reliance on
rule 14a-8(X 7). '

. Sinéerely,

Matt §. McNair
Attorney-Adviser .



DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

_ The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company

_in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities .
- proposed to be taken would be violative of the statite or rule involved. The receipt by the staff
* of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

: It is 1mportant to note that the staff’s and Commission’s no-actwn responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
" proposal. Only a court such as a U.S. District Court can decide whether a company is obligated -
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a .
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
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Erik T. Hoover

DuPont Legal, D8048-2
1007 Market Street -
Wilmington, DE 19898
Telephone: (302) 774-0205
Facsimile; {302) 773-5176

December 23, 2008
VIA EL MAIL (shareholderproposals OV

U.S. Sccurities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  E.L DUPONT DE NEMOURS AND COMPANY
PROXY STATEMENT - 2009 ANNUAL MEETING
POSAL B ATIONAL BRO D OF DUPONT WO

Ladies and Gentlemen:

I am writing on behalf of E. 1. du Pont de Nemours and Company, a Delaware
corporation (“DuPont”), pursuant to Rule 14a-8(j) under the Secunties Exchange Act of
1934, as amended, to respectfully request that the Staff of the Division of Corporate
Finance ( “Staff”") of the Securities Exchange Commission (“Commission”) concur with
DuPont’s view that, for the reasons stated below, the shareholder proposal ( “Proposal’™)
submitted by the International Brotherhood of DuPont Workers (“Proponent™) may
properly be omitted from DuPont’s 2009 Annual Meeting Proxy Statement (2009
Proxy’) to be distributed in connection with the company’s 2009 annual meeting of
shareholders.

This request is being submitted via electronic mail in accordance with Staff Legal
Bulletin No. 14D (Nov. 7, 2008). A copy of this letter is also being sent to the Proponent
as notice of DuPont’s intent to omit portions of the Proposal from the 2009 Proxy.
DuPont intends to file the 2009 Proxy with the Commission on or about March 20, 2009.
Accordingly, we are submitting this letter not less than eighty (80) days before the
company intends to file its definitive proxy statement.

The Proposal requests that DuPont’s Board of Directors:

give consideration to ending discrimination in its retirement policies by allowing
all employees, regardless of age or length of service, to choose to remain in the
defined benefit pension plan as it was written and applied through 2006, prior to it
having been eviscerated and essentially replaced by the savings and investment
plan that was adopted beginning in 2007.

A copy of the Proposal is attached hereto as Exhibit A.



The Proposal is Excludable Under Rule 14a-8()(7)

Rule 14a-8(i)(7) provides that a company may exclude a proposal *“if the proposal
deals with a matter relating to the company's ordinary business operations.” In Release
No. 34-40018 (May 21, 1998), the Commission states that the general policy of the
ordinary business exclusion is to “confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for sharcholders to
decide how to solve such problems at an annual shareholders meeting.” Accordmg to
Release 34-40018, that policy:

[R]ests on two central considerations. The first relates to the subject matter of the
proposal. Certain tasks are so fundamental to management's ability forun a
company on a day-to-day basis that they could not, as a practical matter, be
subject to direct shareholder oversight. Examples include the management of the
workforce, such as the hiring, promotion, and termination of employees... The
second consideration relates to the degree to which the proposal seeks to "micro-
manage" the company by probing too deeply into matters of a complex nature
upon which shareholders, as a group, would not be in a position to make an
informed judgment. This consideration may come into play in a number of
circumstances, such as where the proposal involves intricate detail, or seeks to
impose specific time-frames or methods for implementing complex policies.”

The Staif reiterated its position in Staff Legal Bulletin No. 144, stating that
“proposals involving ‘the management of the workforce, such as the hiring, promotion,
and termination of employees’ relate to ordinary business matters.” (Jul. 12, 2002). The
Staff applies “a bright-line analysis to proposals concerning equity or cash .
compensation,” under which “proposals that relate to general employee compensation
matters™ are excludable pursuant under Rule 14a-8(i)(7). Staff’ Legai Bulletin No. 14 A
(Jul. 12, 2002).

The Staff has consistently permitted companies to exclude proposals involving
pension benefits pursuant to Rule 14a-8(i)(7). See, e.g., The Boeing Company (Feb. 19, -
2008) (proposal requesting that the board of directors adopt a policy that employees

“vested at the time of the 1999 pension plan conversion to a cash balance plan be given a
choice between their previous pension plans or the cash balance plan at the time of their
termination or retirement); Vishay Intertechnology, Inc. (Feb. 19, 2008) (proposal
providing that the company award increases to its pensioners to compensate for increases
in the cost of living during the years in which awards were not made); Citigroup Inc.
(Dec. 31, 2007) (proposal requesting post-retirement supplement to pension payraents of
current cligible retirees); General Electric (Jan. 16, 2007) (proposal relating to an annual
cost of living adjustment for all GE pension plans, effective January 1, 2007); WGL
Holdings, Inc. (Nov. 17, 2006) (proposal requesting that retired employees be given a
moderate raise to their retirement pay); Conoco Phillips (Feb. 2, 2005) (proposal seeking
to eliminate pension plan offsets from predecessor company pension plans and bring
parity to all existing pension plans); /nternational Business Machines Corp. (Dec. 20,



2004) (proposal relating to raises for "long term retirement people"); Raytheon Co. (Jan.
30, 2004) (proposal requests that the board raise the pensions of certain pension plan
participants in proportion to the number of years a retiree had been in the plan during the
period of 1992-2003); General Electric Co. (Jan. 9, 2003) (proposal recommending that
the board of directors "treat all pensioners equally”).

Although the Commission in Release No. 34-40018 recognized that proposals
relating to sufficiently significant social policy issues generally transcend the day-to-day
business matters and raise policy issues appropniate for a shareholder vote, we are not
aware of any support for the position that the choice between a defined benefit plan and a
defined contribution plan relates to a significant social policy issue.

In August 2006, DuPont announced major changes to its Pension and Retirement
Plan. Effective January 1, 2008, eligible full-service employees on the rolls as of
December 31, 2006 continued to accrue benefits in the plan, but at a reduced rate of about
one-third of its previous level. In addition, company-paid postretirement survivor benefits
for these employees would not continue to grow after December 31, 2007. Employees
hired after December 31, 2006 would not participate in the plan.

Effective January 1, 2007, for employees hired on that date or thereafter and
effective January 1, 2008, for active employees as of December 31, 2006, DuPont would
contribute 100 percent of the first six percent (6%) of the employee’s contribution '
election and also contribute three percent (3%) of each eligible employee’s eligible
compensation regardless of the employee’s contribution. In addition, the definition of
eligible compensation was expanded to be similar to the definition of eligible
compensation in the Pension and Retirement Plan.

The Proposal relates to the design of DuPont’s retirement plan policies, a function
that is clearly fundamental to the day-to-day management of the company. Not only does
the Proposal affect the retirement plans, but also affects the total compensation package,
one which is designed to attract, retain, motivate and reward employees. Benefit plan
decisions are not made in a vacuum. Changes must be considered only after taking into
consideration all components of the compensation package. Moreover, the complexity of
the subject is such that it cannot and should not be subject to direct shareholder oversight.
Benefit plan design requires management to take into consideration numerous
complexities and competing considerations. It also requires detailed actuarial, legal and
cost/benefits analysis. It is impracticable for shareholders to decide such matters at
annual meeting. Otherwise, shareholders would be, in the words of the Commission,
micro-managing the company by “probing too deeply into matters of a complex nature
upon which shareholders, as a group, would not be in a position to make an informed
judgment.”

For the foregoiné reason, DuPont respectfully requests that the Staff concur with
DuPont’s opinion that it may exclude the Proposal from its 2009 Proxy under Rule 14a-
8(G)(7).



If you have any questions or require additional information, please contact me at
(302) 774-0205 or my colicague, Mary Bowler, at (302) 774-5303.

Very Truly Yours,

Erik T. Hoover
v Senior Counsel

ETH
Hoaver, Erik/2009 PROXY STATEMENT SHAREHOLDER PROPOSAL

cc: with attachment
Jim Flickinger
President
Intemational Brotherhood of DuPont Workers
P.O. Box 10
Wayneshoro, VA 22980
Facsimile (540) 337-5442
Ibdw.jim@comcast.net



EXHIBIT A




"INTERNATIONAL BROTHERHOOD OF DUPONT WORKERS

“Warkers Representing DuPont, Bemis And INVISTA Workers”

James D. Flickinger www.dupontworkers.com Tony Davis
International President ) Internationsl Vice-President
(Waynesborp, VA) of Organizing
P (40) 137.5402 o sapasts
E-mail: ibdw jim@comcast.net i mmm
Dave Gi . irvin
ey resonres SRS WO Irternsousl Yot President
(215) 539-6261 of Communications
(Philadelphia, PA) P.O. Box 10 A v
E-mail: dj gitson@verizon.net Waynesbaro, VA 22980 (204) ns.m: )
Kenneth Henley =
General Counsel
610) 564-6130
-t thenleyesq@act com November 7, 2008 bt
a
Mary Bowler, Corporate Secretary _ /'
E.I. DuPont De Nemours & Co. —Aa,
1007 Market Street
Wilmington, DE 19898 - Fuk-

‘Re: Proxy Proposal
Dear Ms. Bowler:

The International Brotherhood of DuPont Workers (IBDW) is the owner of sixty (60)

shares of DuPont Common Stock that it bas owned for more than three years. Evidence /t’.; :
of such ownership is attached, The IBDW intends to continue ownership of these shares /
through the date of the upcoming stockholders’ meeting in 2009. PrHelnent

I serve as the president of the IBDW.
Pursuant to 17 CFR Section 240,14a-8, 1 hereby request that the enclosed stockholder .

proposal of the IBDW, including the resolution and statement in support thereof, be
included in the upcoming DuPont proxy statement.

I also request that if there are any legal or technical problems with this letter or the
proposal, I be contacted in a timely manner so 1 will beablctomakeanynecxsary
changes. _

ECEIVIE
2 ~vAd

NOV B 2088
=} (O,

Member Union Locations:
Clinton, LA * Loulsville, KY * Old Hickory, TN * Martinsville, VA
Philadelphia, PA * Richmond, VA * Waynesboro, VA



The International Brotherhood of DuPont Workers, P.O. Box 10, Waynesboro, VA
22980, owner of 60 shares of DuPont Common Stock, has given notice that it will
introduce the following resolution and statement in support thereof:

Resolved: That the stockholders of E.I. DuPont De Nemours & Company, assembled in
annual meeting in person and by proxy, hereby request that the Board of Directors give
consideration to ending discrimination in its retirement policies by allowing all
employees, regardless of age or length of service, to choose to remain in the defined
benefit pension plan as it was written and applied through 2006, prior to it having been
eviscerated and essentially replaced by the savings and investment plan that was adopted
beginning in 2007,

Stockholders’ Statement

In August 2006, DuPont announced far reaching changes to its pension and retirement
plans for its employees.

Perhaps the most significant change was that, as of January 1, 2008, the service that

employees accrued would increase their pension calculation for their defined pension
benefit at just 1/3 of its current level. Additionally, the benefit provided to the survivor of
.the employee was capped at the amount it was at as of that date — it would not grow at all

The Company announced that, as a trade off for those dramatic cuts to the pension
benefit, it would make a greater contribution to the employee’s savings and investment
plan.

This change in the calculation of retirement benefits has had devastating consequences
for employees, particularly the older employees. This is because, up until this change,
DuPont calculated pension benefits based on annual compensation and years of service.
Moreover, the amount that an employee received upon retirement increased dramatically
as wages increased over time, and as an employee got older and accrued more service.
The last five years of service routinely resulted in more than a 25% increase in the
employee’s monthly pension. And when the employee retired, he could count on the
same pension benefit each month.

With the new savings and investment plan, the older employee, with his many years of

service, finds that his last years of service have nowhere near the impact of increasing his

pension as was the case in the past. Expectations of what his pension will be,
expectations created and nurtured by DuPont over his lengthy career, have been smashed.

It is appropriate that the discrimination inberent in the changes to the pension program -
discrimination that impacts older employees far more than the younger employees - be
-eliminated. Adopting this resolution deserves the support of the shareholders of DuPont,
many of whom are also employees.

If you AGREE, please mark your proxy FOR this resolution.



QU POND
Mary E. Bowler

Corporate Secretery & Corporate Counsel
DuPont Legal

1007 Market Street, D5058

Wilmington, DE 19898

Tel. (302) 774-5303; Fax (302) 774-4031
E-mail: Mary.E.Bowler@usa.dupont.com

November 26, 2008

VIA EMAIL AND OVERNIGHT MAIL,
Mr. James D. Flickinger

Intemational President
|BDW

P.O.Box 10
Waynesboro, VA 22980

Dear Jim:

This is to.confirm that DuPont is in receipt of your letter dated
November 7, in which you request that the Company Include in the proxy materials for
its 2009 Annual Meeting a proposal related to the Company’s pension plan. SEC Rules
14a-8(b) and (f), copies of which are enclosed, raquire proponents of shareholder
proposals to provide documentary support for beneficlal ownership of the Company’s
common stack. Please forward to me a brokerage statement or other documentation
reflecting your ownership of DuPont stock, as required by the enclosed rules. Your
letter states that proof of ownership is attached, but none was enclosed. :

We will advise you in due course of manag_ement’s position on your
proposal.

| Very truly yburs.

Mary E. Bowler
Corporate Counsel &
Corporate Secretary
cc: Erk Hoover
MEB/pae
Attachment
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KENNETH HENLEY

. ONE BALA AVENUE
7609 AN 123 Pt 3:51  surrEsew
FAX : BALA CYNWYD, PENNSYLVANIA 19004
(610) 664-3103 - CE DS SR JOUREEL
SORPORATION FiMNANCE s
E-MAIL
khenleyesq@aol.com

January 12, 2009

Sent By Overnight Mail With Attachments

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re: E.l. Dupont DeNemours & Co.
Proxy Statement — 2009 Annual Meeting
Proposal by the International Brotherhood of Dupont Workers

Ladies and Gentlemen:

I serve as counsel to The International Brotherhood of Dupont Workers
(“IBDW™) and am writing to you in response to the request submitted by E.I. DuPont de
Nemours & Company (“DuPont”) that the Securities and Exchange Commission
(“Commission™) not recommend any enforcement action if the proposal submitted on
behalf of the IBDW is omitted from Dupont’s proxy statement for the 2009 Annual
Meeting

The IBDW requested that the following proposal be submitted to shareholders:

“Resolved: That the stockholders of E.I DuPont De Nemours & Company, assembled in
annual meeting in person and by proxy, hereby request that the Board of Directors give
consideration to ending discrimination in its retirement policies by allowing all
employees, regardless of age or length of service, to choose to remain in the defined
benefit pension plan as it was written and applied through 2006, prior to it having been
eviscerated and essentially replaced by the savings and investment plan that was adopted
beginning in 2007.” '

DuPont contends that the Proposal may be rejected consistent with Rule 14a-
8(i)(7). That Rule permits the exclusion of a proposal that “deals with a matter relating to
the company’s ordinary business operations.”

TELEPHONE

(610) 664-6130 -

CELL
(610) 662-9177
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* The cases raised in DuPont’s December 23, 2008 letter do not address the issues
posed by the Dupont Workers’ proposal. In The Boeing Company (Feb. 19, 2008), the
Staff allowed Boeing to reject a proposal which would have required its directors to take
specific action. The Dupont Workers’ proposal only asks that the DuPont Directors
consider certain actions. More importantly, the Boeing proposal required a change in the
benefits paid by an existing plan and did not involve policy issues raised by its 1999
conversion to a cash value plan. Similarly, in General Electric Co. (Jan. 16. 2007),

_ Vishay Technology, Inc. (February 19, 2008), and Citigroup Inc. (December 31, 2007),
and the other cases in pages 2 and 3 of DuPont’s December 23, 2008 letter, the Staff
permitted the exclusion of a shareholder proposal requiring benefit increases.

We would concede that a request to change the level of plan benefits is part of the
“ordinary course” of business within the meaning of Rule 14a-8(i}(7). The Dupont
Workers’ proposal is considerably different, a difference Dupont does not address in its
letter.

' In Cracker Barrel Old Country Stores, Inc. (October 13, 1992), the Staff held that
all employment related shareholder proposals raising social policy issues would be
excludable under the “ordinary business” exclusion. However, on May 28, 1998, the-
Commission issued the current version of Rule 14a-8b —Attachment #1, reversed
Cracker Barrel, and ennounced that the Division will retumn to its case-by-case

"approach. The Commission concluded that “Since 1992, the relative importance of
certain social issues relating to employment matters has reemerged as a consistent topic
of widespread pubhc debate.” 63 Fed. Reg. 29106, 29108 (May 28, 1998) — Attachment
#2.

Four years aﬁer the Commission’s reversal of Cracker Barrel, the Staff
acknowledged that the public debate regarding shareholder approval of equity
compensation plans has become significant. Consequently, in view of the widespread
public debate regarding sharcholder approval of equity compensahon plans and
consistent with its historical analysis of the “ordinary business exclumon, the Sfaff
revised its treatment of proposals relating to executive compensation.? Division of
Corporation Finance: Staff Legal Bulletin No. 14A — Sharcholder Proposals (July 12,
2002). See Meredith Corporation (August 21, 2008) - - Attachment #3, where the Staff
refused to permit the exclusion of a proposal requiring the consideration of the use of
recycled paper, a matter of significant social policy. See also Chevron Corporation
(March 22, 2008) — Attachment #4, where the Staff refused to permit the exclusion of
another matter raising another significant social policy issue, overseas operations in
international pariah states. :
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Contrary to DuPont’s contentions, the choice between defined benefit and defined
contribution pension plans has become a significant social policy issue. During the
debate over the privatization of Social Security and the transfer of contributions to
401(k)-type accounts, there was considerable debate over the allocation of the market risk
in retirement accounts. That debate influenced the outcome of the 2006 congressional
elections. Recognizing the potent force opposmg privatization, proponents of the
privatization of Social Security were aﬁmd to raise the issue durmg the 2008 election
cycle.

The recent stock market collapse has also brought this issue into play. Defined
benefit plans are severely underfunded. But the drastic declines in 401(k)-type accounts
have forced employees to postpone retirement, often for years, in the hope that stock
market improvements will revive their accounts. Furthermore, the decline in 401(k)-type
accounts in 2008 has been so drastic that the government has amended laws to protect.
" retirees over 71, who are required to make withdrawals from their 401(k) accounts based

on the value of the account on December 31, 2007, before the market collapse. The 2008
. stock market collapse prompted Congress to enact, and the President to sign, amendments
to the Pension Protection Act of 2006.

_ The Dupont Workers® proposal asks shareholders to vote to require DuPont’s
Directors to consider the allocation of market risk: Should the risk be borne by the

employees through the new savings and investment plan or should it be borne by DuPont
through the defined benefit plan?

If the issues of pension plan solvency and the allocation of risk are not now
matters of widespread public debate, they soon will be. The Comnnsmon should not be

. behind the curve on these issues.

For all of the above reasons, it is respectfully requested that Dupont be required to
include the proposal of the IBDW.

Please note that 1 have included six copies of this letter and the attachments.
Also, I have forwarded a copy of this letter and the attachments to counsel for Dupont.
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Also, I would appreciate it if you would stamp the enclosed extra copy of this
letter, acknowledging receipt, and return it in the enclosed postage prepaid, self-
addressed envelope. This way I will know that this letter has been received. Thanks in
advance for doing that.

Respectfully,
Kenneth Henle
General Counsety IBDW

cc: Erik Hoover, Senior Counsel, Dupont
Jim Flickinger, President, IBDW
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Division of Corporation Finance:
Staff Legal Bulletin No. 14A

Sharehoider Proposals
Actlon: Publication of CF Staff Lega! Bulletin
Datet July 12, 2002 '

Summary: This staff legal builetin provides information for companies and
shareholders regarding rule 14a-8 of the Securitles Exchange Act of 1934,

Supplementary Information: The statements in this staff legal bulletin
represent the views of the Divislon of Corporation Finance. This butletin Is
not a rule, regulation or statemnent of the Securities and Exchange
Commission. Further, the Commission has neither approved nor
disapproved ts content.

. Contact Person: For further Informatlon, please contact Keir D, Gumbs at
(202) 942-2500.

Rule 14a-8 provides an opportunity for a shareholder owning a relatively
smali amount of a company's securities to have his or her proposal placed
alongside management's proposals in that company's proxy materials for
presentation to a vote at an annual or special meeting of shareholders. The
rule generally requires the company to include the proposal unless the
shareholder has not complied with the rule's procedural requirements or
the proposal fails within one of the rule’s 13 substantive bases for
exclusion.

Rule 14a-8(1)(7) Is one of the substantive bases for excluslon In rule 14a-8.
It provides a basis for exduding a proposal that deals with a matter relating
to the company's ordinary business operations. The fact that a propesal
relates to ordinary business matters does not concluslvely establish that a
company may exclude the proposal from Its proxy materials. As the
Commisslon stated In Exchange Act Release No. 40018, proposals that
relate to ordinary business matters but that focus on "sufficiently slgnificant
social pollcy issues . . . would not be considered to be excludable because

the proposals would transcend the day-to-day business matters."L

In the 2001-2002 proxy season, shareholders submitted proposals to
several companles refating to equity compensation plans. Some of these
proposals requested that the companies submit for shareholder approval all
equity compensation plans that potentially wouid result in material dilution
to existing shareholders. We recelved four no-action requests from
companies seeking to exclude these proposais from their proxy materials In
retlance on rule 14a-8(1)(7). In each Instance, we took the view that the

hitpi/s  © coviinterpr. *314a.htm . +12009
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""" proposal could be excluded In reflance on rule 14a-8(1)(7) because the - -

proposal related to general employee compensation, an ordinary business

“The Commission-has stated that proposals involving “the management of

* the workforce, such as the hirlng, promotion, and termination of

employees,” relate to ordinary business matters.2 Qur position to date with
respect to equity compensation proposals Is consistent with this guidance -
and the Division's historical approach to compensation proposals. Since
1592, we have applled a bright-line anafysis to proposals concerning equity
or cash compensation:

« We agree with the view of companles that they may exclude
proposals that relate to general employee compensation matters in
rellance on rule 14a-8(1)(7);% and

s We do not ag;ree with the view of companies that they may exclude
proposals that concern gnly senlor executive and director

compensatlon in reflance on rule 14a-8(i)(7).3

The Commilssion has previcusly taken the position that proposals relating to
ordinary business matters "but focusing on sufficiently significant social
policy issues . . . generally would not be conslidered to be excludable,
because the proposals would transcend the day-to-day business matters
and ralse policy issues so significant that it would be appropriate for &
shareholder vote.*€ The Divislon has noted many times that the presence of
widespread public debate regarding an Issue Is among the factors to be
considered in determining whether proposals concerning that issue

"transcend the day-to~day business matters."Z

We belleve that the public debate regarding shareholder approval of equity
compensation plans has becomne significant In recent months.
Consequently, In view of the widespread public debate regarding
shareholder approval of equity compensation plans and consistent with our
historical analysis of the "ordinary business" exclusion, we are modifying
our treatment of proposals relating to this topic.2 Golng forward, we will
take the following approach to rule 14a-8{1)(7) submisslons conceming
proposals that relate to shareholder approval of equity compensation

plans:2

e Proposals that focus on equity compensation plans that may be used
to compensate only senfor executive officers and directors. As has
been our position since 1992, companies may not rely on rule 14a-8
(1)(7) to omit these proposals from thelr proxy materials.

» Proposals that focus on equity compensation plans that may be used
to compensate senlor executive officers, directors and the general
workforce. If the proposal seeks to obtain shareholder approval of all
such equity compensation plans, without regard to their potential
dilutive effect, 2 company may rely on rule 14a-8(1)}(7) toc omit the
proposal from Its proxy materials. If the proposa! seeks to obtain
shareholder approval of all such equity compensation plans that
potentially would result in material dilution to existing shareholders, a

" company may not rely on rufe 14a-8(1)(7) to'omit the proposat from

terpsfle; “fahtm | o B 9.
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its proxy materials.

o. Proposals. that focus on equity compensation plans that may be used
to compensate the general workforce only, with no senfor executive B
" officer or director participation. If the proposal seeks to obtain
- shareholder approval of all such equity compensatlon plans, without
‘regard to their potentiai dilutive effect, a.company may rely on rule -
14a-8(1)(7) to omit the proposal from its proxy materials. If the
proposal seeks to obtain shareholder approval of alt such equity
compensation plans that potentlally would result in material dilution
to existing shareholders, a company may not rely on rule 14a-8(1)}(7)
to omit the proposal from Its proxy materials.

Companies and shareholders with questions about this bulletin are
encouraged to cail Kelr D. Gumbs, Office of Chief Counsel of the Division of
Corporation Finance, at (202) 942-2900.

N o W B W

Ses Amendments to Rules on Shareholder Proposals, Exchange Act Release No.
40018 (May 21, 1998).

See Adobe Systems (February 1, 2002) (proposal requesting that Adobe's
Board of Directors "submit alt equity compensation plans (other than those that
would not result in material potential dilution) to shareholders for approval®);
see also Cadence Design Systems (March 20, 2002); AutoDesk, Inc, (April 1,
2002); Synopsys, Ing. (Aprit 1, 2002).

See Exchange Act Release No. 40018 (May 21, 1998).
See e.g., Blo-Technology General Corporation (April 28, 2000).
See g.9,, Battle Mountaln Gold Company, (February 13, 1992).
See Exchange Act Reiease No. 400‘18 {May 21, 1998).

See mﬁmﬂm&nmﬂau (January iO, 1990) and Aetna Life and
Casualty Company (February 13, 1992).

This bulletin addresses only the specific matter of shareholder proposals
relating to shareholder approval of equity compensation plans. We are not
addressing or commenting on any other positions concerning shareholder
proposals relating to equity compensation or cash compensation.

We recognize that the New York Stock Exchange and the Nasdaq Stock Market
have, or are In the process of adopting, rules to require companies {isted or
quoted by them to provide for shareholder approvat of some equity
compensation plans. This bulletin does not address these rules,

http://www.sec.gov/interps/legal/cfsibl4a.htm
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'Federal Register/Vol. 63, No. 102/Thursday. May 28, 1988 /Rules and Regulations

electronic format. Paper copies of the

EDGAR Fller Manual may be abtained at
the following address: Public Refererice
Room, U.S. Securities and ‘
Commission, Mail Stop 1-2, 450 5th
Street, NW., Washington, DC 20549.: .

* They also may be obtainéd from

Disclosure Incarporated by calling (800)
638-8241. Electronic format coples are
available through the EDGAR electronic
bulletin board and posted to the SEC's
Web Stte. The SEC's Web site address
for the Manual is http://www.sec.gov/
asec/ofls/filerman htm, Information on
becoming an EDGAR E-mail/electronic
bulletin board subscriber is available by
contacting CompuServe Inc. at (800)
5764247,

Dated: May 19, 1998.

By the commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 98-13876 Filed 5-27-98; 8:45 am]
RILLING CODE 3010-01-U

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Releass No. 34-40018; 1C-23200; File No.
87-25-87)
RIN 3235-AH20

Amendments To Rules On Sharoholder
Propoaals

AGENCY: Securities and Exchange
Commission.
AcTION: Final Rule.

SUMMARY: The Securities and Exchange
Commission ("we" or '"Commission”) is
adopting amendments to lts rules on
shareholder . The amendments
recast rule 14a-8 into a Question &
Answer Format that both shareholders
and co! should find easier to
follow, and make other modifications to
existing interpretations of the rule. We
are also amending rule 14a—4 to provide
clearer ground rules for companies’
exercise of discretionary voting
authority, and making related
amendments to rule 14a-5.
EFFECTIVE DATE: The amendments are
effective June 29, 1998,
FOR FURTHER INFORMATION CONTACT:
Frank G. Zarb, Jr., of Sanjay M.
Shirodkar, Division of Corporation
Finance, (202) 942-2800, or Doretha M.
VanSlyke, Division of Investment
Management, at (202) 942-0721,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549,
- SUPPLEMENTARY INFORMATION: The
Commission is adopting amendments to

proposals
-proposed on September 18, 1897.5 As.

.the p"h“c.ﬂ
Cur

rules 14a-8,1 14a—4,2 and-142-53 under
the Securities Exchange Act of 1934 (the

“Exichange Act”).4
L Executive Summary

With modifications, we are adopting
some of the amendments-to our rules on -
shareholder that we initially

explained more fully in this releass, we
modified our criginal proposals based
on our consideration of the mare than -
2,000 comment letters we recetved from

proposed changes evoked
considerable public controversy, as have
our earlier efforts to reform these rules.
Some shareholders and companies
expressed overall support for our
proposals.” Certain of our proposals,
however, were viewed as especially
cantroversial, and generated strong
comments in favor, as well as heavy
opposition.?
e amendments adopted today:

¢ Recast rule 14a-8 into a Question &
Answer format that is easier to read;

¢ Reverse the Cracker Barrel no-
action letter on %oymmﬁ;;elated

roposals rais issues;

P ¢ Adopt oﬂligrg less sjy‘:?.ﬂcant
amendraents ta rule 14a-8; and

» Amend rule 14a-4 to provide
shareholders and companies with
glfearer guidance on compuglrﬂm' exercise

discretio o A

ey
to improve the operation of the rules
governing shareholder proposals and

" will address some of he concerns raised

by shareholders and companies over the
last several years on the operation of the

Proxy process.
We}l:avededdedmtmadoptother
elements of our ariginal proposals, due

117 CFR 240.145-8.

17 CFR 240.14a-4.

317 CFR 240.142-5.

415U.8.C. T8a et seq.

5§ Sen our Propoaing Relesss, Bxchangs Act
Release No. 20083 {Sept. 18, 1097} (62 Fed. Reg.

Anpuity Assoc./College
Pund, Nov. 15, 1897 {"TIAA-CREP
Letter"}; Californiz Public Emj ' Retirement
System, Nov. 10, 1897 ("CALPERS Latter™);
American Society of Corporats Secretaries, Dec. 8.
1897 ("ASCS Letter"); ths Business Roundiable,
Dec. 9, 1997 {"BRT Letter'); Barclays Global
Investors, Dec, 4, 1897; Geargeson & Company Inc.,
Dec. 31, 1997 (“Geocgeson Letter'),

3See, 8,4., New York City Employees Retirement
System, Nov. 5, 1997 {“NYCERS Letter”); Intexfaith
Center on Corperats Respansibility, Dec. 23, 1897
{"ICCR Letter™); American Bar Ass'n, Dec. 23, 1897
{"ABA Letter™); Labor Policy Asa'n, Nov. 17, 3097
(“LPA Latter"). . T

v

in part to strang concerns expressed by
commenters. We are not adoptingour -
original proposals to increase the . -~
of the vote a proposal needs’
before it can be resubmitted in future

. years; ? to streamline the exclusion for. °_

matters.considered irrelevant to

" carporate business:10 or to inodify our

administration of the rule that permits

- companties to exclude proposals that

further personal grievances or special
interests,!! We are also not adopting the
“override” mechanism that

would have permitted 3% of the
shareownership to override a company's
decision to exclude proposals under
certain of the bases for exclusion set
forth under Question 9 of amended rule
14a-8.12

Some of the proposals we are not
adopting share a common theme: to
reduce the Commission's and its staff's
role in the process and to provide
shareholders and companies with a
greater opportunity to decide for
themselves which proposals are
sufficiently important and relevant to
the company's business to Justify
inclusion in its proxy materials.
However, a number of commenters -
resisted the idea of significantly
decreasing the role of the Commission
and its staff as {informal arbiters through
the administration of the no-action lefter
process. Consistent with these views,
commenters were equally unsupportive
of fundamental alternatives to the
existing rule and process that, in :
different degrees, would have decreased
the Commission’s overall participation.

While we have tried to provide the
most fair, le, and efficient
system possible, these rules, even as
amended, will continue to require us to
make difficult judgments about
interpretations of proposals, the motives
of those submitting them, and the
policies to which they relate, We will
continue to explore ways to improve the
process as opportunities present
themselves.
I Plain-English Question & Answer
Format

We had to recast rule 14a—
8 into a mare plain-English Question &
Answer format.!* We are adopting that
proposal, and the amended rute will be

5See {12) under Question 9, formerly
rule 142-8{c)(12) [17 CFR 240.14a-8(c}012)].

16 (5) under Question 9, former rule
14a-8(c) (5)[17 CFR 240.14a-8{)()]).

n (4) under 8, former rule

Question 8, fo
142-8(c}{4)[17 CFR 240.142-8(c) (4)].
12The mechanism hed been Included in
Paragraph 10 of rule 1428 e3 proposed to be
smended. Ses Proposing Release,
13Unless specifically indicated atherwise, none
of these revisions are intendad to algnal a change

in our current interpretations. ,
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the Commisslon's first in question and
answer format. Most cornmenters who.
addressed this exxpressed
favarable views, believing that it would
make the rule easier for
..and conipanies to understand and -
‘follow.!4 - . S
In addition to the other amendments
described in this release, we have made
some minor revisions to the language
we had proposed to conform with the
new plain English farmat. For example,
on the proposed revisions to paragraph
(1) under Question 9, which is former
rule 14a-8(c)(1).15 commenters stated,
and we agree, that the reference to “the
state of the company’s incorporation’
may appear narrower than the actual
scope of the rule because some entities
that may be subject to the rule, such as
partnerships, are not “incorporated.” 18
Al y, the rule as adopted refers
to “'the laws of the jurisdiction of the

any's organization.”
e ar:e, adopting minor plain— h
revisions to paragraphs (2f. {3), and (4)

under Question 9, former rules 14a-
8(9)(2).17 (c)(3),18 and (c){4). Because we

paragraph
(5), former rule 14a-8(c)(5), we are
making only milnor, non-substantive
modifications to the language of that
rule so that it conforms to the new
lain-English approach.
P We are adopat{iax?g the revisions to
former rule 14a-8(c)(6),t® now
paragraph (6) under Question 9, as
proposed, 20

M Ses, e.g.. CALPERS Letter; State Teachers'
Ratirement Sys. (Californda), Jan. 12, 1888; Rihics in
Investment Committes of tha Sisters of Chartty of

of the State of New York, Dec.
H ] Counsel Assoc., Dec,
31, 1997 {"ACCA Letter™); ASCS Letter; Esstman
Kodak Ca., Nov. 25, 1997; Banc One Corp.. Dec. 9,
1958. Soma commernters, however, did not bellsve
that the new format would significently improve
the rule's operstion. See, e.g., ABA Letter; New
York State Bar Assoc., Dec. 10, 1997 ("New York
State Bar Letter™),
13 Rule 14-8(c)(L) {17 CFR 240.14a-8(c) (1)},
18 Ses ABA Letter; ICCR Letter; Investment
Company Instituts, Dec. 30, 1997 {ICI Latter").
17Rule 14a-8(c)(2) [17 CFR 240.142-8(c)(2)).
1 Rule 145-8(c)(3) (17 CFR 240.142-8() (3)).
12 Ruls 14a-8(c}(6) [17 CFR 240.14a-8(c) (6}].

200ne commenter thought the propased languags
compardes from
excluding proposals that companties lack power to

Ses ABA Letter. To the contrary, the
revisad rule continues to refer to situations whers

" for coor from a third party. See, 0.5,
Northeast Utilittes System (Nov. 7, 1996)

-Whﬂeweammaldngmin&r" :

wnformln%, changmmthelanguageof
paragraph {7)-under Question 9,.
formerly rule 14a-8(c)(7),3! we have
decided not to adopt the proposed
Im}gluagecha.ng&s‘, to this rule, or the list
of {llustrative examples, other than to

replace the reference to ;gmnt'.'
with “company.” 22 We proposed to
revise the rule’s language because we
thought that the legal term-of-art
“ordinary business™ might be confusing
to some shareholders and companies.
The term refers to matters that are not
necessarily “ordinary” in the common
meaning of the word, and is rooted in
the carporate law concept providing
management with flexdbility in directing
certain core matters involving the
company's business and operations.
Several companies and shareholders
nonetheless cbhjected to the proposed
revistons, particularly the elimination of
the * business’ language, on
the ground most participants in the
sharehaolder proposal process are now so
familiar with the “'ordinary business”
language that they might misconstrue
the revisions as signaling an interpretive
23 Indeed, since the meaning of
thep “ordinary business has been
develaped by the courts over the years
through costly ltigation and essentially
has become a term-0f-art in the proxy
area, we recognize the possibility that
the adoption of a new term could Inject
needless costs and other inefficiencles
{into the shareholder Process,
We are adopting with one
modification the proposed language
changes to paragraph (8) under Question
9, formerly rule 14e-8(c)(8).24 The rule
as proposed would have permitted
companies to exclude a proposal that |
“relates to an election for membership
on the company's board of directors.”
Based on a suggestion from one
commenter, in order to account for non-
corporate entities with principal
governing bodies bearing names other

m_nrmwyﬂndm party to coordinate
ennual meetings held by public companies).

21 Ruls 142-8(c)(7) [17 CFR 240.142-8(c) (7).
that we includs &

of issuers to make it for us to
a predefined set of topics that would be
excepted from the sharcholder process
established under Ruls 1.

3 See, 0.7, ICCR Latter; Jessis Smith No%u
Foundation, Nov, 14, 1897 (“Jessis Smith Noyes
Letter"'); Long View Collective Investment Fund,
Jan. 5, 1968 ("Long Viaw Letter'); ABA Letter; The
Chaze Manhattan Carp., Jan. 14, 1988 {"Chase
Menhattan Latter”). -~ - .

24 Rule 148-8(c)(8) {17 CFR 240.14a-8(c)(8}].

than the “board of directors,” the rule
as adopted refers explicitly to elections |

to an “‘ana goveming body."" 25
We are adopting as proposed our
revisions to h (9) under

Question 9, formerly rule 14a-8(c)(9).2°

 As amended, the rule permits a -

company to exclude a that .
. “directly conflicts with one of the
company's own p to be

roposals

submitted to shareholders at the same
meeting." 27

We are adopting as proposed the
revisions to paragraphs (10) and (11)
under Question 9, formerly rules 14a-
8(c)(10) 28 and 14a-—8(c)(11).29 The
revisions to paragraph (10) reflect an
interpretation that we adopted in
198330

Although we are not adopting
pmposedhstxbgtanuve mvl:jons 4t:_
p 12), formerly rule 1
Bml we are adopting non-
sr::lbstanﬁve tevml:in; to conform the

e to the new g h approach.

The Co on, ﬂnuughm tﬁgp
Division of Corporation Finance (the
“Division'"}, anticipates establishing a
special electronic mallbox only for rule
14a-8 correspondence through which
both shareholders and companies will
be permitted to make electronic
submissions under this rule, including
follow-up correspondence.

HI. The In of Rule 14a-
8(c)(7): The “Ordinary Business”
Exclusion

We proposed to reverse the position
announced in the 1982 Cracker Barrel
no-action letter concerning the
Division's approach to employment-
related shareholder proposals redsing
social policy 1ssues.32 In that letter, the
Division announced that

The fact that a shareholder propasal
concerning a company’s employment

25 See ABA Letter,

= Rule 14a-8ic){8} {17 CFR 240.14a-8(c) (9)].

7 One commenter thought that the word
“directly"’ may sppear to signal a narrowing of the
sxclusion, Sea ABA Letter. We belisve that the

convey our current
Interpretations of the rule; of course, by revising the
tule we do not intend to Imply that must

be identical in acope ar focus for the exclusion to
be availsbile, Ses, e.8., SBC Cammunications (Feb.
2, 1896) (sharehalder proposal on calculation of
notrcash conflictad with
compmy’spmpnsnlmamckmdlmuﬂveplm).

2 Rule 142-8{c) (10} [17 CFR 240.148-8(c(10)].

B Ruls 14a-8{c}(11) [17 CFR 240.142-8()(11)].

30[n Rxchangs Act Releass No. 20001 (Aug. 16,
1983) [48 FR 358218}, we stated that a proposal may
be extluded under the rule if it hes been
“substantiall "

NAs in Section VI below, we have
decided not to modify the percentage of the
shareholder vote that a proposal must receive in
arder to be entitled to re-submission in future ysara.

- 32.Spa Cracker Barrel Old Country Stores, Inc.

{Oct. 13, 1992).
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policies and practices for the general .
waorkforce 1s tied to a soclal issue will no
longer be viewed as removing the proposal
_ from the realm of ordinary business

of the Rather,

. -We are adopting our to -

reverse the Cracker Barrel position,
which that alt employment-
related shareholder proposals raising
social policy issues would be
excludable under the *
business” exclusion.3* The Division
will return to its case-by-case approach
that prevailed prior to the Cracker
Barrel no-action letter, .

In applying the “ordinary business”
exclusion to proposals that raise social
policy issues, the Division seeks to use

the most well-reasoned and consistent -

standards possible, glven the inherent
complexity of the task. From time to
time, in Hght of experience dealing with
proposals in specific subject areas, and
reflecting c societal views, the
Division adjusts its view with respect to
*social policy” proposals involving
ordinary business. Over the years, the
Division has reversed its position on the
excludability of a number of types of
proposals, including plant clasings,34
the manufacture of tobacco products,39
executive compensation,38 and golden

subsequently dffirmed,3 is warranted.

employment matters has reemerged as a
consistent topic of widespread public
debate.3? In addition, as a result of the
extensive policy discussions that the
Cracker Barre] pasition engendered, and
through the rulemaking notice and

comment process, we have galned a
better understanding of the depth of
interest among shareholders in having

$3Ths reversal 18 effective as of May 21, 1898, and
will apply to future Division
It wiil apply to any rule 14a-8 no-action
that the Division hes received before May 21, 1998
§f the Division hes not lssued a no-
ag’ggnmpmmbydndmdbmmmmyw.
1998,

3 Seo Pacific Telesis Group (Feb. 2, 1889).
mt:mSeaMmMCmmma Inc, (Feb. 13,

38 Sea Resbak Int’] Led. (Mar, 16, 1892).

37 See Transamerica Corp. (Jan. 10, 1980},

38 Saa Letter dated January 15, 1993 from
Jonathan G, Katz, Secretary to the Commissian, to
Sue Ellen Dodell, Deputy Counsel, Office of
‘Comptruller.CltyofNewYuk :

3 Sep o5, Investors Focus an Diversity st Texaco
Annus! Meeting: Company Peces 84 Discrimination
) Pllings, The Washington Post, May 14, 1897 .
Shareholders Press Shonsy’s on Bias Jssus, The - .
Naw Yark Ttmeas, Dec. 28, 1676} :

“an opportunitj to express their views to

company management on employment-
related proposals that raise sufficlently

sm social policy issues.
of the Cra Barrel no- .

. action position will result in a return to

a case-by-case analytical approach. In -
distinctions in this area, the ™

~ making
. Division and the Commission will

continue to apply the applicable
standard for determining when a
proposal relates to ““ordinary business.”
The standard, y articulated in-
the Commission’s 1976 release,
provided an exception for certain
proposals that raise significant social
policy i1ssues.+0

While we acknowledge that there 13
no bright-line test to determine when
employment-related shareholder
pro raising social issues fall
within the scope of the “ordinary
business”’ exclusion, the staff will make
reasoned distinctions in deciding
whether to furnish “no-action™ relief.
Although a few of the distinctions made
in those cases may be somewhat
tenuous, we believe that on the whole
the benefit to shareholders and
companies in providing and
informal resolutions outweigh the
problematic aspects of the few decisions
in the middle ground.

Nearly all commenters from the
shareholder community who addressed
the matter supported the reversal of this
position. 4! Most commenters from the

te community did not favor the
to reverse Cracker Barrel,
th many indicated that the change
would be acceptable as part of a broader
set of reforms. 42

Going forward, companiesand -
shareholders should bear in mind that
the Cracker Barrel position related only
to employment-related proposals raising
certain soctal policy issues. Reversal of
the position does not affect the
Division's analysis of any other category
of proposals under the exclusion, such
as proposals on general business

operations.

Finally, we believe that it would be
useful to summarize the principal
considerations in the Division's
application, under the Commission’s
oversight, of the “‘ordinary business™
exclusion. The general underlying

40 San Exchanga Act Release No. 12898 (Nov. 22,
1976) [41 PR 52864].

41 Sea £.g., Calvert Group, Nov. 26, 1997 {"Calvert
Latter™); Center for Respensibls Investing, Rec'd
Nov. 3, 1697; Captatns Endowment Assoc., Rec'd
Nov, 8, 1997: Soctal [nvestment Forum, Jan. 2, 1998
("Social Investment Porum Letter™).

Inc., Nov. 21, 1897; LPA Letter; Sullven &
_ Cromwell, Dec. 29, 1997 (“Sullfvan & Cromwell

policy of this exclusion is consistent .
with the policy of most state corporate
laws: to confine the resclutionof
ordinary business problems to

t and the board of directors,

.since it is lmpracticable for shareholders
 to declde how to solve such problems at  ~

an annual shareholders meeting.

- 'The policy underlying the ordinary '
business exclusion rests on two central
considerations, The first relates to the
subject matter of the proposat. Certain
tasks are so fundamental to
management's ability to run a company
on a day-to-day basis that they could
not, as a practical matter, be subject to
direct shareholder oversight. Examples
include the management of the
workforce, such as the hiring,
promotion, and termination of
employees, decisions on production
quality and quantity, and the retention
of suppliers. However, proposals .
relating to such matters but focusing on
sufficiently significant social policy
issues (e.g., significant discrimination
matters) would not be

-considered to be excludable, because

the proposals would transcend the day-
to-day business matters and raise policy
issues so significant that it would be
appropriate for a shareholder vote.43

The second constderation relates to
the degree to'which the proposal seeks
to “micro-manage” the company by
probing too deeply into matters of a
complex nature upon which
shareholders, as a group, would not be
in a position to make an informed
Judgment.#4 This conslderation may
come into play in a number of
circumstances, such as where the
proposal involvés intricate detail, or
seeks to impose specific time-frames or
methods for implementing complex
policies.

A similar discussion in the Proposing
Release of the primary considerations

underlying our interpretation of the
“ordi "

applied to such propesals raised some
questions and concerns among some of
the commenters. Because of that
concern, we are ding clarification
of that position. 45 One aspect of that

43 Sen, a.g., Reebak Int'? Lid. (Mar. 16, 1992)
{noting that a proposal concerning senlor executive
compensation could not be exclhuded pursuant to
rule 142-8(c) ().

Js?umpmmm 12999 (Nov. 22,
1 3

45"The exclusion has been interpreted previously
by the Commissian, Sea, e .. Bxchange Act Release
Ne. 20091 (Aug. 18, wsa)famm:a]: Exchange
Act Releass No. 12089 (Nov, 22, 1976) [41 FR
52094} Act Ralezse No. 4950 (Oct. ©,
1953) [18 FR 8646). 1t has also bean interpretad by
the courts. See, e.2., Grimesv. Ohio Edison Ca., 592
P.2d 455 (2d Cir. 1893); Rooseveltv. BL Du Pont
De Nemours & Co., 858 F.2d 416 (D.C. Cir. 1892); ~
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.. discussion was the basis for some .
‘commenters' concern that the reversal of -

. Cracker Barrel might be only a partial
one. More specificaily, in the Proposing
- Release we explained that one of the

- considefations in making the ordinary .

. business determination was the degree
to.which the proposal seeks to micro-
manage the mmpang;::’e cited .
examples such as w the proposal
seeks intricate detail, or seeks to impose
specific time-frames or to impose
specific methods for implementing
complex policies. Some commenters
thought that the examples cited seemed

to imply that all proposals seeking

detall, or seeking to promote time-
frames or methods, necessarily amount
to “‘ordinary business.” 46 We did not
intend such an implication. Timing
questions, for instance, could involve
significant policy where large
differences are at stake, and proposals
may seek a reasgnable level of detall
without rurming afoul of these

. considerations.4? ‘
Further, in a footnote to the same
sentence citing lesof
“micro " we included a

citation to Capital Citles/ABC, Inc.,
{Apr. 4, 1981} involving a propasal on
the company's affirmative action
policies and practices.43 Some
commenters were concermed that the
citation might imply that proposals
similar to the Capital Citles proposal
today would automatically be
excludable under *“‘ordinary business”
on grounds that they seek excessive
detail. Such a position, in their view,
might offset the impact of reversing the
Cracker Barrel position. However, we
cited Capital Citles/ABC, Inc. only to
support the general proposition that
some proposals may intrude unduly on
a-company’s “ordinary business™

Medical Committes for Human Rights v, SEC, 432 .

F.2d 659 (D.C. Cir. 1870); New York Cliy
Em, ‘s Retimment Sys, v. SEC, 843 F. Supp.
858, rev'd 45 F.3d 7 (2d Clr, 1895); Amalgamated
Clothing and Textils Warkers Union v, Wal-Mart
Stores, Inc., 821 F. Supp. 877, 891 {(SD.N.Y, 1683).

48 Spa, e.g, ICCR Letter; LongView Letter; Letter
noumfmnrmnuyl.Gol&chmldqudmbm
Unlversity School of Law, and Ira M. Millstein,
Seniar Partner, Well, Gotshal & Manges LLP, Dec.
23, 1997 {'Coldschmid and Millstedn Letrer™).
Campars Chase Manhsitan Letter.

47 Ses, o.g. Rocsewveltv. BI Du Font De Nemours
& Co.. 958 F.2d at 424427 (one-year difference in
does not

might implicate significant policy). In
Amaigamated Clothing and Textile Workers Unton,
821-F. Supp. &t 891, the court required Wal-Mert
to include a proposal In ita proxy materiats that
company's afirmative

practices,

required the proponents t

. .designed to ensure that the propasal did net seek
excesstve detail

43 See Proposing Relesss, Footmote 78,

determinations will be

. proposal in the company’s proxy
materials

operations by virtue of the level of detail *
that they seek. We did not intend to

- imply that the proposal addressed in . . -
Capital Cities, or similar proposals, . . -

would automatically amount to
made on a case-

by-case basis, taking into account factors

- such as the nature of the proposal and

the circumstances of the company to
which it is directed.

IV. Rule 14a—4: Discretionary Voting
Authority

We had proposed amendments to rule
14a—4, and related amendments to rule
14a-5, to provide clearer guidelines for
companies’ exercise of discretionary
voting authority in connection with
annual shareholder meetings.4® We are
adopting our proposals with some
modifications.

As we explained in the Proposing
Release, rule 14a—4 did not clearly
address the exercise of discretionary
voting authority if a shareholder
proponent chooses not to use rule 14a—
8's procedures for placing his or her

. This may occur if the
proponent notifies the company in
advance of the meeting of his or her
intention to present the proposal from
the floor of the meeting, and commences
his or her own proxy solicitation, -
without ever invoking rule 14a-8's
procedures. Our amendments to rule
14a—-4(c)(1), and new paragraphs 14a—4
{0)(2) and (c)(3), are designed to provide
compantes with clearer guidance on the
scope of permissible discretionary
voting pawer in the context of a non-

14a-8 proposal.
A. Rule 14a-4{cK(1)

" We are adopting essentially as
proposed new rule 14a~4(c)(1), which
replaces a “reasonable time” standard
with a clear date after which notice to

annual meeting. Most commenters who
addressed this proposal expressed
favorahle views.50 Amended paragraph

o Discretionary voting suthority 1s the ebility to
vote peoxies that shareholders hava exacuted and
returned to the conpany, on matters not
apedﬂaﬂyrdmdmﬂnmmrd.mdm
which shareholders have not had an opportunity to
vote by proxy, While not necessarily limitad to
annual meetings involving the election of directors,
this has been the context in which companies have
expressed concems about proponernts’ altempts to
*end run” around the rule 14a-8 process.

36 See, £.g., ICCR Letter; TIAA-CBEF Letter;
LongView Letter, BRT Letter; ACCA Letter; Barclays
Global Investors, Dec. 4, 1897 United Brotherhood

: "year comrespanding

.i4a—4(c)(l) allows a'company voting

discretionary autharity where the
company did not have notice of the
matter by a date more than 45 days .
before the month and day in the current

materials for the prior year's annual
of the shareholders, or by a date

_estab'lishedbyanoverdglingadvance :

notice provision.5!

As an example, assume a company
mailed this year's proxy materials on
March 31, 1998 for an annual meeting
on May 1, 1998. Next year, the company
also schedules an early May annual

. The notice date established by

new rule 14a—4(c)(1) for non-14a-8

roposals is 45 days before March 31, or

ebruary 14, Thus February 14, 1999 :
would represent the notice date for the

of amended rule 14a—4(c)(1)

unless a different date is established by
an overriding advancs notice pmvislolm &'n
in the 's charter or .

prcommy e
advance notice of 45 days might provide
an insufficient amount of time for some
companies with longer printing and

schedules.?3 However, we do -

mafling
* not believe that it is necessary to extend

the 45-day advance notice perlod, since
most companies should have some
flexibility under state law to prolong the
period advance notice
provisions, We stated in the Proposing
Release that we did not intend to
interfere with the operations of state Iaw
authorized definitions of advance notice
set forth in corporate bylaws and/or
articles of incorporation, and a number
of commenters supported this
approach.54 Accordingly, an advance
notice provision would override the 45-
day perlod under rule 14a-4, resulting

not favor tha » ' .
20, 1097; Letter; Union of Needletrades,
Industrtal and Textile Employess, Jan. 2, 1998
("UNITE Letter).

requirement
in & company’s charter ar bylswa that a shareholder
peoponent notify the company of his/her Intention
to presant a proposal a certain mumber of days or
woeks prior to the shareholders’ meeting or the
mailing of proxies. .
52 As amanded, ruls 14a-5(e} requires companies

8 See, 0.5, ACCA Latter: Citicorp, Dec. 23, 1997
{'Citicorp Letter").

84 Ses, #.5., Alr Products and Chemicaly, Inc., Dec.
22, 1697: NationsBank, Nov. 21, 1997; BRT Letter;
Sulltvan & Cromwell Letter, Other commenters who

ly supported propased new paragraph 14a-

{c}{1} did not note an objection to this aspect of
the rules Saa o5, Carpenters Latter,
TIAA-CREF Letter. ) o

to the date on which -
. the company first mailed its proxy -
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in a shorter55 or longer period.58 The
rule continues to require inclusion of a
specific statement, in either the proxy
statement or proxy card, of an intent to
exercise discretionary voting authority

‘.. inthesecircumnstances, . .- .
Paragraph 14a—4(c)(1) as adopted

. continues to incorporate a “reasonable
time"' standard if the company did not
hold an annual meeting of shareholders
during the prior year, or if the date of
the annual meeting has changed by
more than 30 days from the prior year.
While one commenter s sted an
alternative mechanism d to
provide a more specific “default” date,
we were concerned that such an
alternative approach might make the
rule unjustifiable complex.57

B. Rule 14a-4(c)(2)

Proposed new paragraph 14a-4(c)(2)
addressed a company's ability to
exercise discretionary voting authority
for an anmual shareholders’ meeting
notwithstanding its receipt of “timely”
advance notice of a non-14a-8
shareholder proposal as defined by
paragraph 14a—4(c}(1).58 We are
adopting new paragraph (c)(2), but with
some modifications of the original .

proposal.

As ly proposed, paragraph
14a-4(c)(2) would have permitted the
exercise of discretionary voting

authority by company management f
the company’s proxy materials were to
include: () in the proxy staternent, a
discusston of the nature of the matters
as to which adequate advance notice has
been recelved, and how the company
intends to exercise its discretion to vote
on each such matter should it be

ted to shareholders at the
meeting, and (ii) on the proxy card, a
cross-reference to the discussion in the
proxy statement and a box allowing
shareholders to withhold discretionary
authority from management to vote on

3A that mails its proxy
2n advancs notice bylaw would continue to be
subfect to the notice even though it has already
mailed tts proxies.

85 Ona commenter suggested that we move the
parentheticat referring to the effact of advance
notics provisions from the middle of the first
sentence of paragraph 14a-4(c){1} 2a proposed to
the end of that santence In order to clarify that an
provision would overrida the 45-day
period estahlished by the ruls whethes the
prwuonm&omthnmnumdmotmdw
mnatling date. See Sullivan & Cromwell Letter. We
agree and have mads the revision.

57 Ses Sulltvan & Cromwel] Letter.

paragraph (c}(1). We added
the end of paragraph (¢)(1) and the beginning of
paragraph (c)(2) in respanse to these comments.

the designated matter{s). The pre-
conditions to reliance on the'rule are
discussed below. . : o
1. Proxy Statement Disclosure
On the first pre-condition of the .
proposed rule, requiring disclosure of -
the nature of potential non-14a-8 ° -
shareholder proposals, a mmnber of
commenters chjected to our use of the
word “discussion.” 58 In their view, the
word "discussion” appears to signal a
departure from the Division’s current
position expressed in its Idaho Power
and Borg-Warner no action letter
responses.®0 Under those no-action
responses, Com| must only
“advise” shareholders of, rather than
“discuss,” the nature of proposals that
may be raised. Because we intended no
from the disclosure element
of the Division's no-action ton,
paragraph (c)(2) as adopted replaces the
word *‘discusston” with “advice.” We
remind you that the disclosure
prescribed by amended rule 142-4(c}{2),
as with any disclosure item, must take
into account the disclosure .
requirements of the proxy antl-fraud
rule, 61
2. No Separate Voting Box
On the second pre-condition of
proposed paragraph 142—4(c)(2), 2
number of commenters objected to the
inclusion of a s¢| voting “bex"
permitting shareholders to withhold
discretionary authority from
mshznrgzmem on a non-14a-8
lder propasal as to which
adequate advance notice had been
received in the context of an annual
meeting or its equivalent. Some stated
that a voting bax permitting
shareholders to withhold discretionary
voting authority in some circumstances
may be if shareholders are
also independently solicited by the
proponent in suppart of the same
proposal.82 We agree that inclusion of

19 Sen e.g.. Chevran Corp, Nov. 25, 1857; USX
Corp., Dec. 18, 1967,

0 kiaho Power Co. (Mar 13, 1996); Barg-Warner
Security Corp. (Mar. 14, 1996).

1 See rule 1428 [17 CFR 240.142-0].

81 5¢p, 8.8., Letter; ICCR Letter; UNITB
Letter; Davis, Cowell & Bows, LLP, Jan. 2, 1958,

axample. An

discretiona©y voting authority

checks tha box, But then, in the commenter’s view,
it may be unclear whether the shareholder has
executed a subsequent proxy that revokes the
shareholder's execution of the insurgent’s card

_submitting

the proposed box on.companies’ proxy
cares may be confusing in some

Other commenters objected to the
separate voting box because they believe
that the availability of the box
would in effect create a new system far
shareholder proposals
without having to comply with the
restrictions under rule 14a—8.%4 In their
view, the prospect of obtaining a voting
bax with a crass-reference to disclasure
of the nature of the potential proposal
in the proxy statement would encourage
the submission of more shareholder
proposals outside rule 14a-8's

mechanisms,

, we have declded not to
include the new voting bax as part of
new rule 14a—4(c)(2). A shareholder’s
execution of a proxy card will confer
discretionary voting authority if the
requirements of the rule are satisfled.

3. Percentage of Shareholders to be
Solicited

Several commenters also cbjected to
ph 14a—4{c)(2) on

to exercise discretionary voting
authority at an annual shareholders
meeting even if the shareholder
propanent had independently solicited
the percentage of shareholders required
to carry the proposal. 85 These
commenters believe that a company
should not be permitted to vote
uninstructed proxdes if the proponent
has put the proposal “in play” by
providing a proxy statement and form of
praxy to a significant percentage of the
comparny's sharehownership. On this
proposed paragraph 142—4(c){2)
represented a departure from the

saunderapp!mmhw.mmmnsz-

£3 A fow commenters fram the sharsholder

exira ltem on their proxy permitting
sharsholders to vote “for™ or “against” non-14a-8
mmhsnmmmsmg-Wm

o4 Soe, eg., BRT Letter; ASCS Lettar: |.C. Penny

, Dec, 18, 1897: Champion Int’) Corp., Dec.

18, 1897; Internationa] Paper, Nov. 19, 1897.

83 Sen, e.g., Mr. Jack Shetnlonan, Vice-Chalr

Bank of New York, and President

Emeritus Amalgamated and Textile
Workars Union AFL-CIO, CLC, Nov. 7, 1997;
Service Employees Int'l Union, Dec. 31, 1997,
Engineers Letter; Carpenters Letter; National
Electrical Fund, Dec. 22, 1997 ("NEBF
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“‘percentage of shares solicited”
standard articulated in the Division's
Idaho Power and Borg-Warner no-action ..
positions. .
In responss to these comments, and in
light of our decision not to adopt the
to require that the Company

cards for withholding discretionary
voting authority, we have decided to
codify the *‘percentage of shares
sollcited" standard of the Division's
current no-action positions. The final
rule therefore precludes a company
from exercising discretionary voting
authority on matters as to which it has
received adequate advance notice if the
proponent provides the company as part
of that notice with a staternent that it
intends to solicit the percentage of
shareholder votes required to carry the
proposal, followed with specified
evidence that the stated percentage had
actually been solicited.

As we explained in the Proposing
Release, this aspect of the Divislon's no-
acton position had been the source of
uncertainty for companies, A company
may not kriow whether a shareholder
intends to begin to solicit proxies
independently, or how many
shareholders will be solicited ifa
solicitation is actually commenced. We
understand that in a number of -
instances companies were farced to
guess whether its’ability to exerclse
discretionary authority had been
restricted. A number of commenters
from both the corporate and shareholder
communities suggested that we
overcome the potential for uncertainty
by requiring proponents to provide
advance written notice if they intend to
deliver a proxy statement and form of
proxy to holders of at least the
minimum number of the company’s
voting shares that is required to carry
the proposal, including measures to
help ensure that such notice is bona
fide.68

We have revised new paragraph (c)(2)
to reflect these comments, and the rule
as adopted requires a shareholder
proponent to provide the company with
written notice within the timeframe
established by paragraph 14a-4{(c)(1),
that is, earlier than 45 days or in
compliance with advance notice
provisions. In order to help ensure that
the notice has been ded in good
faith, paragraph 14a—4(c)(2) as adopted
also requires the proponent to repeat the
staternent (that it intends to solicit
proxies to prevail) in its proxy materials

'« Harrah's

to underscore the applicability of rule
14a-9, the anti-fraud rule. To further
emphasize this paint, and to provide
interested parties with the ability to
proceed a proponent that does

against
 not fulfill its good faith promise to

solicit the required riumber of

proponent to provide the company with *
a statement from the solicitor or other
person with knowledge indicating that
the proponent has taken the steps
necessary to solicit the percentage of the
company's shareownership required to
approve the B
executed by the shareholder insurgent
will satisfy this requirement cnly to the
extent that it was actually involved in
carrying out the solicitation.

C. Rule 14a-4{c)(3)

We are also ting a new paragraph
14a-4{c}(3) to clarify the rule's
operation in connection with special
shareholders’ mee and other
solicitations, Rules 14a—4(c)(1) and 14a-
4(c)(2) as proposed to be amended, and
as adopted, establish a clearer
framework for companies’ exercise of
discretionary voting authority for
annual shareholder meetings or their
functonal equivalents, We did not
intend for that framework to apply to
other solicitations, or to solicitations by
persons other than management, such as
special meetings or consent solicitations
unrelated to the election of directors,
which would continue to be governed
by the “reasonable time™ standard that
had applied to all solicitatons under
former rule 14a—4(c)(1). Although there
does not appear to have been confusion
among commenters on this point, new
paragraph (c)(3), and new introductory
language to new paragraphs {c)(1) and
(e)(2), should help the point,

Tracking much of the of

former h 14a—4(c)(1), new
paragraph (c; (3? provides for the
exercise of discretionary voting
authority "[flor solicitations other than
for annual mee or for solicitations
by persons other the registrant, [on]
matters which the persons making the
solicitation do not know, a reasonable
time before the solicitation, are to be
presented at the meeting, if a specific
statement to that effect is made in the
proxy statement or farm of proxy.” 87

D, Filing in Preliminary Form

Finally, in the Release, we
stated that during the 1996 proxy season
the Division permitted several

7 See United Mine Workers versus Pittston Co.,
[1880-1980 Transfer Bindar] Fed. Sec. L. Rep.
(CCH) P 54,646 (D.D.C. Now. 24, 1689); and Larkin |
V;!;l.;ﬂ Baltimore Bancorp, 769 P, Supp. 918 {D. Md.
1691). .

companies to avoidﬂ]jngproxy
matertals in preminary form despite

of adequate advance notification '

recelpt
of a non-14a-8 shareholder proposal, so
long as these companies disclosed in

ﬂMrpmxysmmmenmmemmqfthe '

" intended to exercise discretionary

authority if the proposal were
actually to be presented to a vote at the
meeting. We also stated that, in light of
the proposed amendments to rule 14a—
4, we might reverse that informal
position, so that companies receiving
notice of a non-14a-8 proposal before
the filing of their proxy materials would
be required to file their materials in
preliminary form to preserve
discretio voting authority under
rule 1@—118(3(2). A number of
commenters opposed reversal of the
position, stating that in ordinary
circumstances little would be gained by
staff review of this material, and that
potential delays resuiting from
preliminary filings could unjustifiably
interfere with companies’ mailing
schedules.88 ‘The Divisicn has decided
not to reverse its position at this time,
but may evaluate the position again in
the future after monitoring praxy filings
under the amended rules.

V. Other Amendments

We are adopting other modifications
to rules 14a-8 and 14a-5.

We are adopting as proposed the
answer to Question 1 of the amended
rule defining a proposal as a request or

ent that the board of directors
take an action.®® One commenter
objected to the proposal on grounds that
the definition appeared to preclude all
shareholder proposals seeking
information.”® In formulating the
definitton, it was not our intention to
preclude proposals merely because they
sesk information, and the fact that a
proposal seeks only information will not
alone justify exclusion under the
definition, '

Also as proposed, we are increasing
the dollar value of 8 company's voting
shares that a shareholder must own in
order to be eligible to submit a
shareholder proposal—from $1,000 to
$2.000—to adjust for the effects of
inflation since the rule was last
revised.” There was little opposition to

88 See, 0., ABA Letter; BRT Latter; ASCS Letter:
Goldschmid and Millstein Letter. A fow

_ 70 Ses Calvert Letter. . :
"1 Spa The answer to Question 2.
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the proposed increase among
commenters, although several do not
believe the increase Is great enough to
be meaningful,
overall increase in stock prices over the

. last few years.” Nonetheless, we have .

decided to limit the Increase to $2,000
for now, in light of rule 14a-8's goal of
providing an avenue of cammunication
for small investors. There was no
significant support for any
modifications to the rule’s other
eligibility criteria, such as the one-year
continuous ownership requirement.

A number of commenters supported,
and few opposed, our proposal to
establish a uniform 14-day period in
which shareholders would be required
to respond to a company’s notification
that the shareholder has fatled to
comply with one or more procedures
under rule 14a-8, such as the
submission deadlines and the rule's for
establishing proponent eligibility.” We
are adopting the 14-day period as
proposed. In response to one
commenter's we have added
a sentence to the rule clarifylng that a
company need not provide notice of a
deficiency that-cannot be remedied. If
the company intends to exclude the
proposal, it nonetheless would later
have to make a submission under rule
14a-8, and provide a copy to the
proponent. T4

s are also adopting amendments to
. rule 14a-5(e}, with a few modifications
from our proposals. As proposed to be
amended, that rule would require
companies to disclose the date after
which proposals submitted outside the
framework of rule 1428 are considered
untimely for the purposes of amended
rule 14a-4{c)(1).73

Two commenters objected to our
proposal to amend rule 14a-5{¢) to
require disclosure of the date by which
shareho]ders must notify the company
of any non-14a-8 under
amended rule 14a—-4(c)(1).7¢ They were
concerned that disclosure of the date
would appear to formalize a new system
for submitting shareholder proposals in
competition with the mechanisms of
rule 14a-8, and would encourage the
submission of proposals outside of that

. We do not agree that mere
disclosure of the date would likely have
that effect, and we believe that

2 Ses, e.g., ASCS Letter: ABA Letter; BRT Letter;
sea also ICCR Letter.

T See, 0.5, ABA Latter; ASCS Letter; TIAA-CREF
Letter: GB Stockholders’ Alliance, Oct. 16, 1997,
B see JCCR Letter; Carpenters Letter.

74 Sea Rule 14a-8(){Question10]).

3 Saa Section [V sbove. The new information, i
applicabls, would be disclosed under Itern 5§ of
Form 10-Q or 10-QSB (“Other Information™)-

_ 76 See ABA Letter; New York State Bar Letter. - Letter,

in light of the.

'dis.closmisnecssarybecause :

shareholders often would not have .
enocugh information to deduce the date

-reliably on thetr own. We are also

adopting the other proposed
modifications to rule 14a-5(e) designed.
to streamline the rule’s operation.

One commenter pointed out that it is
unclear from the rule as drafted whether
the new disclosure in the company's
proxy statement should reflect the
“default' date under amended rule 14a—
4(c)(1), or instead the date established
by an overriding advance notice
provision, if any.”? We have revised the
rule to clarify that companies should
disclose the date established by an
overriding advance notice provision,
and in the absence of such a provision,
the "default” date for submitting non-
14a-8 proposals, which normally would
be 45 days befare the date the company
mailed its proxy materials for the prior
year. Because the rule also requires
com, to disclose the deadline for
submitting rule 14a-8 proposals,

' disclosure should clearly
between the two dates.

Finaily, in the answer to Question 8
of amended rule 1428, we proposed to
include an advisory that the proponent
or the proponent’s re tative make
sure that he/she follows applicable
procedures proper under state law for
appearing at the meeting and/or
presenting the Most
commenters who addressed the
proposal viewed the asa
helpful aid.?® We have included the

advisary a3 proposed.

VL Proposals Not Adopted

We have decided not to adopt some
of our original proposals, due in part to
concerns expressed by some
commenters. These proposals generally
received support from some
commenters, but equally strong
opposition from others.

Personal Grievance Exclusion

P h (4) under Question 9,
formerly rule 14a-8(c){4), permits
companies to exclude proposals
furthering personal grievances or special
interests. We had proposed to modify
the way the Division administers the
rule so that the staff would concur in
the exclusion of a proposal on this
ground only if the proposal on its face
were to relate to a personal grisvance or
special {nterest. In other circumstances,
under our propasal, the Division would
express “no view" in its no-action
response. The proposal reflected our

77 See W.R. Grace & Co., Oct. 28, 1097,
8 See, 0.5.. CALPERS Letter: [CCR Letter; ASCS

- concerns about this

view that the Division's ability to make
the necessary factual findings is limited

* in the context of evaluating an

otherwise “‘facially neutral” proposal,
and that and shareholders
themselves much of the facbial |
information relevant to the applicability

of the™ ance” exclusion.
T8
number of commenters from the
shareholder community were concerned
that companies might use the increased
flexibility provided by a “no view'' no-
action response to exclude proposals
that do nat in actuality further g:.rsonal
grievances of special Interests. In their
view, a shareholder, in these
circumstances, might be forced to incur
the expense of litigation to prevent
exclusion of the proposal. Some
ghareholders, for instance, were
concerned that companies might rely on
the rule to exclude proposals focusing
on social policy matters.80 We agree that
the proposal might increase the
likelihood of between
shareholders and compantes. We have
therefore decided not to implement the
proposal, and will continue:to
administer the rule consistently with
our current practice of making case-by-
case determinations on whether the rule
permits exclusion of particular
proposals.
Resubmission Threshalds

If a proposat fails to receive a

level of support, paragraph

(12) under Question 9, formerly rule
14a-8(c){12), permits a company to
exclude a proposal on
substantially the same subject matter for
a three-year period. In order to avoid
possible exclusion, a proposal must
recelve at least 3% of the vote on its first
submission, 6% on the second, and 10%
on the third. We had proposed to raise
the percentage thresholds respectively
to 6%, 159, and 30%.

Many commenters from the
shareholder community expressed
serlous concerns about this proposal.5!

9 Sen 0.8, ICCR Letter; Teamsters Letter: Captains
Endowment Ass'n, rec'd Nov. 6, 1997; Davis,
Cowell & Bowe LLP, Jan, 2, 1898 { Davis, Cowell
& Bowe Letter").

30Social issus proposels are generally not
excludable mder parsgreph (4). In 1883, we
amended the ruls to clartfy thit it would not apply,
without other factore, to exchuda a proposal
“relating to an issus In which proponent was
personaily committed or intollectually and
emotionally interested.” Exchange Act Release No.
20091 (Aug. 16, 1983){48 FR 38218].

81 Ses, e.g., ICCR Letter; NYCERS Letter; Calvert
Letter; Social Investment Forum Letter; the School
Sisters of Notre Dame, Oct. 20, 1997; the Conference

of Indiana and

.oncwﬂaponstwny
Michigan, Oct. 14, 1587; CALPERS Letter

{indicating that it might support more modest
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We have decided not to adopt the
_proposal, and to leave the t}mholds at
thelr current levels. - . '
Propased Override Mechamsm
We had a new mechanism

that would have permitted 3% of ' * -
cmnpmysshareowne:slﬂptooven‘ide
‘ordinary

" the' business” exclusion dnd
the "relevance” exclusion, paragraphs
(7) and (5} under Question 9.

Several commenters opposed the
proposal.82 Other commenters
supported the override concept as
proposed, but expressed concerns about

¢ aspects, including whether the
proposed 3% thrsholdmaybetuolnw
and lead to erosion of the "ordinary
business' and “relevance” exclusions
that would be subject to an override.®®
Some shareholders thought the
opposite, that 3% support of a
company's shareownership would be
too difficult for a shareholder proponent
to obtain.

We have decided not to adopt the
propased “override™ mechanism,
Because we are not adopting the
“override,” we also are not ado
ancillary amendments designed to help
implement the mechanism, including
the proposed qualified exemption under
the proxy rules, the proposed safe
harbor from the beneficial ewnership
re requirements under section
13(d) of the Exchange Act, and the
proposed shortening of companies’
deadlines for making their rule 14a~-8
no-action submissicns to the Division.

The "Relevance” Exclusion
Paragraph (5) under Question 9

permits companies to exclude proposals
Relating to which aecount for
less than 5 of the registrant’s total

essets at the end of its most recent fiscal year,
and for less than § percent of its net earnings
and gross sales for its maost recent fiscal year,
y related to

We had proposed to revise the rule to
apply a purely economic standard.
Under the proposal, the exception for
proposals that are “otherwise
significantly related" would have be

increases in ths thresholds): but see TIAA-CREF
Letter {supporting the Increases at the levels
propased). These commenters wers cancerned that
the increases would operate to exclude too greata
of particularly thosa
mmdalpo!kylmmwdﬂchmidm
of the sharehoider vote,
$2Former paregraphs (c}(7) and ()(5) of rule 14a—
8, See, o.g. ABA Letter; ACCA Letter; LPA Letter;
ATAT, Dec. 24, 1997; Househaold Int'l, Inc., Jan. 6,

$3Sge. 0.9, ASCSLWBRTLMFMCCNP.
Dec. 5,1097; FordMotu-CompanyDec.zs 1997;
NewYo:kSmBa‘laltu

deleted. A company would have been” -
permitted to exclude propesals relating
to matters involving the purchase or sale
of services or products that represent
Sanﬂl]ionorlmsingmssrevenueor

- total costs, whlcheverjsapproprlaxe. .
‘the company's most recenﬂy completed
fiscal year.

Few commenters. indicatedstmng

support for the proposed amendments, - .

and we are not making any substantive
changes to the rule. Many commenters
within the corporate community agreed
in concept with our proposal to base the
rule on an objective economic standard,
and to eliminate the subjective “nat
otherwise significantly related” part of
the rule.84 But most of those
commenters thought that the proposed
$10 million threshold was so low that
companies would toc infrequently be in
a position to rety on the exclusion.

Comments from the shareholder
community were mixed.8% Some
shareholders opposed the elimination of
the “not otherwise significantly related"
part of the rule, while other
shareholders expressed varying degrees
of support for the . with some

: concern oompanies
might apply the rule to exclude
proposals on subjects that are difficult
to quantify, despite the “safeguards”
that we included as part of the proposed
amendments.

Statements in Opposition: Commission
Review

Finally, we had proposed eliminating
rule 14a-8(e), which requires a
company to provide a proponent with
an advance copy of any statement in
opposition to the proposal that it
intends to include in its proxy
materials. This also provides
a mechantsm for shareholders to bring
materially false or misleading
statements to the Diviston's attention. A
number of commenters from the
shareholder commumnity opposed
elimination of these procedures because
they believed that the potential for
proponent ohjections deters companies
from making materially false or
misleading statements, and encourages
negotiation between the company and
proponent.88 We have decided not to
adopt that proposal, and are retalning
the mechanisms of former rule 14a—8(e)
in the context of the answer to Question
13 of amended rule 14a-8.

34 Sea, 8.5, ASCS Letter; BRT Lettar; Unocal
Carp., Nov. 24, 1997,
85 Soe, e.g.. TIAA-CREF Letter; CALPERS Letter;
Letter; Jessis Smith Noyes Latter;
NYCERS Letter; ICCR Letter.
%5 See, 0.g., ICCR Letter; LongView Latter. Ses
also ICI Letter. .

ownership reporting
. ls(d)ofdwmm

VHFinalRegdatoryFlexlbﬂity
Wehavepreparedt}uthml .

RegulatoryFle:dhilityAmlysismde.rS

U.5.C. 603 co the amendments

.torules 14a-8, 14a~4, and 14a-5asa = " . -

follow-up to the Initial Regulatory .

 Flexibility Analysis ("IRFA") that we

prepared in connection with the
Proposing Release.?” We received few
comments, and no significant empirical
data, in response to the for
further information included in the
IRFA,

The purpose of the amendments 1s to
streamiine the operation of the rule, and
address concemns raised by both
shareholder and corporate participants.
We are adopting the amendments
pursuant to Sections 14 and 23 of the
Exchange Act®8 and Section 20(a) of the
Investrent Company Act of 194089
{Investment Company Act").

Spedﬂcall we are:

‘rule 142-8 into a more
plain English Question & Answer
format;

¢ Reversing the Craker Barrel
interpretive position on employroent-
related proposals ralsing sigpiﬁcant

1
. A:Ir’lo rule 14a—4 to provide
shareholders and companies with
clearer guidance on companies’ exercise
of discretionary authority.
We have decided not to adopt other

elements of our original proposals. We
are not adopting our original proposals
to:

s Increase the percentage of the vote
a proposal must receive before it can be
resubmitted in future years if it is not
approved;

» Streamline the exclusion for matters
considered irrelevant to corporate
bu:unwi'm

¢ Modify our administration of the
rule permitting companies to exclude
proposals furthering personal grievances
of special interests; or

¢ Implement an “override”

mechanism that would have permitted
39 of the share ownership to override
a company's decision to exclude a
proposal under certain of the bases for
exclusion set forth under Question 9 of
amended rule 14a-8.9!

7 See Release, Section V.

815 U.S.C. T8m, 78n, & T8u.

151.5,C. 802-1 et 32

oo {5) under Quastion B, former ruls
14a-8(c)(5).

'lBumuuwamamndomunpmpmed
“overrids”, we also are not adopting certain

Mgﬂmmhlushamhalduamusn.
txxludhrgﬂnpwpasedqmlmedmmpdmﬁmn
the proxy rules, and safe harbor fram beneficial
ohl!gamuunduSecﬂm
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The amendments will affect small -
entitles that are required to file proxy
materials under-the Exchange Act or the -
Investment Company Act. Exchange Act

‘rule 0-10 defines small business” as a

company whose total assets on the last

. day of its most recent fiscal year were

$5 million or less. %2 Investment
Company Act rule 0~10 defines “small
entity” as an investment company with
net assets of $50 million or less as of
that date.5® We are currently aware of
approximately 1,000 reporting
companies that are not Investment
companies with assets of $5 million or
less. There are approximately 800
investment companies that satisfy the
*small entity” definition. Only
approximately one-third of all
investment companies have sharcholder
meetings and file proxy materials
annually. .

Therefore, we believe approximately
250 small entity investment companies
may be affected by the amendments.

Plain-English Question & Answer
Format

QOur revision of rule 14a-8 to create a
more understandable Question &
Answer format should help decrease the
time and expense incurred by both
shareholders and companies attempting
to comply with its provisions
companies frequently consult with legal
counsel in preparing no-action
submissions under rule 14a-8. The
rule’s added clarity may obviate the
need for a shareholder or company to
consult with counsel, depending on the
{ssues raised by the submission. Under
some circumstances, however,
companties’ submissions must include
supporting opinions of counsel.

No comments submitted empirical
«data demonstrating how much it costs
companies to consider and prepare an
individual no-action submission under
rule 14a-8. Question 13 of a
Questionnaire that we made available in
February 1997 24 asked respondent
companies how much money they
spend on average each year determining
whether to include or exclude
shareholder propasals and following
Commission procedures in connection
with any proposal that they wishto_
exclude (including internal costs as well
as any outside legal and other fees).
While responses may have accounted
for consideration of more than one
proposal, the costs of making a
determination whether to include a
proposal reported by 80 companies

9217 CFR 240.0-10.
317 CFR 270.0-10. _
& Ses Proposing Releasa, Footnote 14.

averaged appm:dma.tely $37.000.95 We

_do not believe, however, that the cost is

likely to vary depending on the size of
the company. That is, the cost to a small
entity is likely to be the same as the cost
to a larger entity, dependingonthe
number of propasals recetved and how
many the company seeks to exclude

under the staff no-action letter process.

Because the rule’s added clarity may
make it easier for shareholders to
understand the procedures for

submitting shareholder proposals, the

shareholder proposals to companies
each year. In turn, companies may be
required to make more rule 14a-8 no-
action submisstons to the Commission.

In the period from September 30,
1996 to September 30, 1997, we
received submissions from a total of 245
companies, and only 6 {i.e., 29%) were
*small businesses.” While we received
no empirical data on the number of
small businesses that recelve
shareholder proposals each year, one
commenter with substantial experience
submitting shareholder proposals to
companies reported that small
companies seldom receive shareholder
propasals.® -

We also received no empirical
information in response to our request
for data on the marginal cost of
including an additional shareholder
proposal in companies’ proxy materials.
However, the Questionnaire asked each
company respondent how much money
on average it spends in the aggregate on
printing costs (plus any directly related
costs, such as additonal postage and
tabulation expenses} to include
shareholder proposals in its proxy
materials. While individual respanses
may have accounted for the printing of
more than one proposal, the average
cost reported by 67 companies was
approximately $50,000.57 By contrast,
one commenter noted that the cost for
companies, excluding the largest
corporations, should average about
$10,000 per proposal.98 We expect that
any additional printing costs are lower
for small entities, since small entities

should have to print fewer

coples of their proxy materials because
they have fewer shareholders.

costs greater than gero. Reparted costs ranged from
a low of $10 to a high of approxdmately $1,200,000.
The median cost was $10,000,

98 ICCR Letter &t ©.

¥7This averags is based on respondents reporting
costs greater than zero. Reported costs ranged fram
p low of $200 to a high of nearly $000,000, Tha
median cost was $10,000. oo

#8 San ICCR Letter at 8-10.

A company that receives a proposal N

_ has no obligation to make a submission

under rule 1428 unless it intends to
exclude the proposal from its proxy
materials. Accordingly, any costs of

. including an additional propasal should

be offset, at least partially. by not having
ti» make a rule 14a-8 subnmiisston. No
commeriters responded to our request
for empirical data on the potential cost
savings.

Reversal of Cracker Harrel

In the 1992 Cracker Barrel no-action
letter, the Division stated that
henceforth it would concur in the
exclusion of all employment-related
shareholder proposals raising social

licy issues under rule 14a-8(c)(7), the
“ordinary business” excluston. Before
the announcement of the position, the
Division analyzed employment related
proposals ted to social issues on a case-
by-case basis, concurring in the
exclusion of some, but not others.
Reversal of the position will resultina
return to the case-by-case analysis that
prevailed before the position wes
announced,

Our decision to reversa the Cracker
Barrel position on employment-related
shareholder proposals may therefore
result {n an increase in the number of
employment-related proposals tied to
social issues that are submitted to
companies each year, and that
companies must include in thelr proxy
materials. During the 1997 proxy
season, the Division recedved
approximately 30 submissions {nvolving
employment-related proposals tled to
social issues, none from *“*small
businesses.'" 89

While it is unclear whether the
number of proposals submitted to small
businesses and included in their proxy
statements will increase as a result of
the reversal of Cracker Barrel, we have
analyzed under “Plain English Question
& Answer Format" above the potential
costs to compandes of considering and
including additional proposals in their
proxy materials,

Discretionary Voting Authority

The amendmenits to rule 14a-4 should
favorably affect companies, including
“small businesses,” because they would
provide clearer ground rules as to the
ability to exercise discretionary voting
power when a shareholder presents a
&roposal without invoking rule 14a-8.

'e do not routinely record information
on the number of *‘small businesses”
that receive non-rule 14a-8 proposals

0 No commenters provided information cn the
1ikely tmpect reverzal of the position will have on
the number of shareholder proposals submiited to -
compantes each year,
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each year, since non-14a~8 proposals do
not necessarily lead to a submission to.
_ the Commission, The Investor :
Responsibility Research Center (“IRRC")
has to the Comrnission staff,
however, that it is aware of a total of 19
indeépendent proxy solicitations during
calendar years 1986 and 1997 in support
of non-14a-8 proposals, and none - .-
appear to have Involved “small
businesses.” In addition, one
. commenter indicated that, since 1991,
there have been 66 (ndependent
shareholder solicitations in support of
shareholder resolutions.?10 None of the
companies subject to the 66 solicitations
ap to have been “smail businesses,”

‘o the extent that “'small businesses”
receive such proposals, we believe that
the amendments to rule 14a—4 will
favorably affect them by reducing

and the

uncertainty, decreasing )
likelihood that such companies would
have to incur the delay and expense of
rescheduling the shareholders meeting,
or resoliciting shareholders. Some
commenters thought that the proposal to
require companies wishing to preserve
voting authority to include an extra
voting box on their proxy cards might
encourage the submission of more non-
14a-8 sharcholder . We have
decided not to adopt that aspect of our

_original proposal. Some shareholders
thought that the amendments as
proposed might effectively inhibit
independent proxy solicitations because
they would have permitted companies
to retain voting authority even if the
shareholder solicited the percentage of
shareownership required to carry the

We also have decided not to

adopt that aspect of our original

nder our amendments to rule 14a—
4, a company wishing to preserve
discretionary voting authority on certain
proposals that might be presented toa
vote may be required to advise
shareholders of the nature of such
We note, however, that this
precondition is consistent with the
Diviston’s no-action positions predating
the adoption of the amendments. No
commenters provided empirical data on
incremental costs likely to result from
this amendment to rule 14a—4. Daniels
Financial Printing informed the staff
that in most cases adding up to three-
fourths of a page In the proxy statement
would not increase thé cost to the
company, and that adding more than
three-fourths of a page could increase
costs by about $1,500 for an average
sized company. :
Under our amendments to rule 14a—
4, a shareholder undertakingan -

" 100LNITR Letter.

independent proxy solicitation would
be required to provide a company with
advance written notice of its intention .
to solicit the percentage of the
com 's sharegwnership to cary the

- proposal, followed by other.measures to

provided in good faith, These -
amendments would impose no

such notice, since no action by them is
required. The amendments should
impose only de minimis additional
costs on shareholders who undertake
ind dent solicitations.101

dmnmm to rule 14a-5 wauld
require companties to disclose an
additional date in their proxy
statements. Disclosure of the date
should reguire no more than an
additional sentence, and therefore
should result in no, or negligible,
additional printing costs,

Wae considered significant alternatives
to the proposed amendments for small
entities with a class of securities

under the Exchange Act We
considered, for instance, exempting
small businesses from any obligation to
include shareholder proposals in their
proxy materials. Such an exemption,
however, would be inconsistent with
the current purpose of the proxy rules,
which is to provide and regulate a
channel of communication among
shareholders and public companies.
Exempting small entities would deprive
their shareholders of this channel of
communication.

We also considered ather altermnatives
identified in Section 603 of the
Regulatory Flexibility Act to minimize
the economic impact of the amendments
on small entities. We considered the
establishment of different compliance
requirements or timetables that take into
account the resources available to small
entities, Different timetables, however,
may make it difficult for the Division to
{ssue responses in a timely manner, and
could otherwise impede the efficient
operation of the rule,

We also considered the clarification,
consolidation, or stmplification of the
rule’s compliance ents for
small entities. As explained more fully
in section II of this release, we are
recasting and reformatiing rule 14a—8
into a more understandable, Question &
Answer format, As explained in Section
IV above, we are adopting clearer

101 I arder to comply, an insurgent is required
1o send to the company advance written notice of
its intention to solicit the percantage of  company’s
sharegwhership required to carry the proposal,
follewred by avidencs of the solicitation, and to
Include what should in most cases amour to Little
more than an additional senténce in the Insurgent's
proxy stetement,

guidelines for companies’ exercise of -
discretionary voting authority under
rule 14a-4. These modifications should -
simplify and facilitate compliance by ail
companies, including small entities. We
do.not believe that there 1s any :
appropriate way further to facilitate
compliance by small entities without

) - compromising the ciirrent purposes of :
-additional costs on companies receiving o

the rules. o
e also considered the use of
performance rather than design

- standards. The rules that we are

amending are not specifically designed
to achieve certain levels of performance.
Rather, they are designed to serve other
policies, such as to ensure adequate
disciosure of material information, and
to provide a mechanism for

- shareholders to present important and

relevant matters for a vote by fellow
shareholders. Performance standards
would not directly serve the

policies underlying the rules. We do not
believa that any current federal rules
duplicate, overiap, or conflict with the
rules that we propose to amend.
VIIL Cost-Benefit Analysis

This cost-benefit analysis follows a
preliminary analysis request for
comments and empirical information
tncluded in the Proposing Release. 102
We received few comments and no
significant empirical data, in response
to our requests for further information.

The amendments to the rules on
shareholder proposals should improve
the efficiency of the process for
determining which shareholder
proposals must be included in proxy
materials distributed by companies.
They should help to make the rule
understandable to the numercus
shareholders and companies that refer
to the rule each year, ensure that
companies include certaln employment-
related proposals ralsing signtficant
social policy issues in their proxy
ruaterials, and provide clearer
guidelines for a company’s exercise of
discretionary authority when
notified that a shareholder intends to
present a proposal without invoking
M pecincally womre:

. W8 are:

. Recastlng rule 14a-8 Into a more

plain-English Question: & Answer
‘ormat;

« Reversing the Cracker Barrel
interpretive position on employment-

shareholders and companies with
clearer guidance on companies’ exercise
of discretionary voting authority.

lMSeePromeelmSacﬁmW.
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We have decided not to adopt other ~ companies how much money they -
elements of our original sals. We  spend on average each year determining
are not adopting our original proposals .whether to include orexclude . . -
to: shareholder proposals and following
o Increase the percentage of the vote  Commission procedures in connection
. aproposal must receive before it can be - with any proposal that they wish to .
*." resubmitted in fiture years if it is not’. - aexclude {including internal costs as well -
- approved; ) as.any outside legal and other fees),

« Streamline the exclusion for matters
considered {rrelevant to corporate

While responses may have accounted
for constderation of more than one

business;103 proposal, the costs reported by 80
+ Modify our administration of the companies averaged approximately
rule permitting companies to exclude $37.000,105
proposals furthering personal grievances ~ Because the revised rule’s added
of special interests; or clarity may make it easler for
 Implement an “override” shareholders to understand the

mechanism that would have permitted
39 of the share ownership to override
a company's decision to exclude a
proposal under certain of the bases for
exclusion set forth under Question 8 of
amended rule 14a-8,104

We have considered whether the
amendments we are adopting would
promote efficiency, competition and
capital formation. Rule 14a-8 requires

companies to include shareholder from among the 1,500 largest
proposals in their proxy materials, US.co 108
subject to specific bases for excluding We also received no information in
them. We believe that the rule enhances response to our request for data on the
investor confidence in the securities marginal cost of including an additional
markets by providing 2 means for shareholder proposal in compantes’
shareholders to communicate with proxy materials. However, the
management and among themselves on  Questionnaire asked each compatty
significant matters. respondent how muctﬂ money on
_ average it spends in the aggregate on
gm?mqumm‘&m printing costs (plus any directly related
orma costs, such as additional postage and
Our revision of the rule to create a tahulation expenses) to include
more understandable Question & shareholder proposals in its proxy
Answer format should help decrease the materials. While individual responses
time and expense incurred by both may have accounted for the printing of

shareholders and compantes attemnpting
to comply with its provisions.
Companies frequently consult with legal

counsel in preparing no-action one commenter that this
submissions under rule 14a-8. The estimate is too high, although large
rule's added clarity may obviate the in his view would incur
need for a shareholder or company to relatively higher costs. 198

consult with counsel, depending on the A company that recelves a proposal
issues ratsed by the submission. Under  has no obligation to make a submission
some circumnstances, however, under rule 14a-8 unless it intends to
companies’ submissions must include  exclude the proposal from its proxy

su opinions of counsel.

0 commenters submitted empirical
data demonstrating how much it costs
companties to consider and prepare an
tndividual no-action submission under
rule 14a-8. Question 13 of the
Questionnaire asked respondent

103 Paragraph (5) under Question B, former rule
14a-8(c)(5). -

104 Becauss we fre not adopting the proposed costs greater
“averrids", we also ere not edopting certrin
measitres designed to enable shareholders to use it,
including ths proposed qualified exemption from
thepmwmlqa.andufeharbcrfm;nbmeﬂdﬂ
ownership reporting cbligations urider Sectlon
13(d) of the Exchange Act. - o

o the

than zaro.

14a-8.

procedures for submitting shareholder
proposals, the amendments may
encourage shareholders to submit more
shareholder proposals to compantes
each year, In turn, companies may be
required to make more rule 14a-8 no-
action submissions to the Cormnrnission.
A study conducted by one commenter
reparts that, each year, shareholder
proposals come to a vote at 226

muore than one proposal, the average

cost reported by 67 companies was

approximately $50,000.107 By contrast,
thought

materials, 102 Accordingly, any costs of

105 This averaga ia based on respondents reporting
costs greater than zero. Reparted costa ranged from
a low of $10 to & high of approximately $1,200,000.
The madian cost wes $10,000.

of Propasad SEC Rules on Resubmission of
Sharehalder Resolutions, Soctal Investment Forum
Foundation, Dec. 10, 1997,

107 This averaga is based on respondents reporting

Reported costs ranged from

& low of $200 to & high of nearly $800,000. The
madian cost was $10,000.

108 Sep JCCR Letter at 8-10.
period fram Scptember 30, 1856 to
September 30, 1697, we recetved apj
submissions under rula

.savings.

proximately 400

including an additional proposal should ~ - -
be offset, at least partially, by not having
to'make a rule 14a-8 submission. No .
commenters responded to our request

for empirical data on the potential cost

Reversal of Cracker Barrsl .
." In the 1992 Cracker Barrel no-action

" letter, the Division stated that

henceforth it would coneur in the
exclusion of all employment-related .
shareholder proposals raising social
policy issues under rule 148-8(c)(7), the
“ardinary business™ exclusion. Before
the announcement of the position, the
Division analyzed employment related
proposals tied to social issues on a case- I
by-case basis, concurring in the
exclusion of some, but not others.
Reversal of the position will result in a
return to the case-by-case analysis that
prevaited before the position was
announced.

Our decision to reverse the Cracker
Barrel position on employment-retated
shareholder proposals may therefore
result in an increase in the number of
employment-related proposals tied to
sociat issues that are submitted to
companies each year, and that
companies must include in their proxy
materials. During the 1997 proxy
season, the Division received |
approximately 30 submissions involving |
employment-related proposals tied to ‘
social issues, 120 !

We have analyzed under *Plain

Question & Answer Format™
above the potential costs to companies
of considering and including additional
in their materials,

pmder progms could have a
positive or negative impact, or no
impact, on the price of a company’s
securities.11! Relatively few shareholder
proposals are approved by shareholders
each year, and the few that are approved
typically focus on corporate governance
matters rathér than soclal issues.}12
Based on information provided to us by
IRRC, we understand that for calendar

year 1997, 22 proposals obtained
110 No commenters provided information an the

the number of submitted to .

companiss each year. .
11t See, o.g, Michael P. Smith,

Acttviem by Institutional Rvidencs from

and Firmi Peformance, jounal

Quantitative Analysis, Vol. 31, No. 1, March 1998,
ntEven If a proposal does not obtaln shareholder

appraval, however, It ruay nonetheless influence

A proposal may also influence
even if it s niot put to a shareholder
vate, We understand that in some instances
managament has mads concessions to sharcholdars
in return for the withdrawal of a proposal.
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- shareholder approval cut of a total of
376 proposals submitted to shareholder
votes. Ten were proposals to repeal
classified boards (i.e., boards with
staggered terms). Ten sough
redemption of )
rights plans. One focused on “golden
parachute” payments to executives (Le.,
large payments typically contingent
upon corporate change of control). One
sought to restrict director pension
benefits. :

Propasals addressing corporate
governance matters tend to receive the
most substantial shareholder support
and may have an identifiable impact on
shareholder wealth. Examples are
propoesals on voting and nomination

dures for board members, and
proposals to restrict or eliminate
companies’ shareholder rights plans
{Le., “posion pills"). The amendments
we are adopting do not focus on those
type of proposals, and should not affect
shareholders’ ability to include them {n
companies proxy materials.
Additionally, shareholder proposals on
social issues may improve investor
confldence in the securities markets by
providing investors with a sense that as
shareholders they have a means to
express thelr views to the management
of the companies in which they invest.

Discretionary Voting Authority

The amendments to rule 14a-4 should
favorably affect companies because they
should provide clearer ground rules as
to the ability to exercise discretionary
voting power when a shareholder
presents a propasal without invoking
rule 14a-8.

We do not collect information on the
number of companies that recelve non-
rule 14a-8 proposals each year, since
such propasals do not necessarily lead
to a submission to the Commission.
However, [IRRC has reported to the
Commission staff that, during the 1987
calendar year, it is aware of only two
independent solicitations in support of
non-14a-8 shareholder resolutions,
down from 17 solicitations for calendar
year 1596, In addition, one commenter
indicated that, since 1991, there have
been 66 independent shareholder
solicitations in support of shareholder
resolutions.}13

To the extent “small businesses”
receive such proposals, we believe that
the amendments to rule 14a-4 will
favarably affect them by reducing
uncertainty, and decreasing the
Ikelthood of incurring the delay and
expense of the
shareholders meeting and/or resoliciting

shareholders. Reducing the potential for

’ muﬁmm.

t
shareholder .

uncertainty should also help to decrease
the Hkelihood of related Ltigation. |
One company estimated the cost of
sen plemental proxy material to
its shareholders at about $170,000.314
Thus, if the amendments permit -

" companies to avotd resolicitations o

five occasions, the sa _
amount to about $850,000,1t5-

Another commenter submitted
information on the legal costs of
representing insurgent shareholders in
connection with court actions under the
proxy rules.118 According to that
commenter, ' fees and costs
incurred by the insurgent ranged from
$17.517 to $75,421. It is not clear
whether these actions involved rule 14a-
§ or discretionary voting authority, and
they do not include the legal costs of
other parties or any other assoclated

expenses.

Some commenters thought that the
proposal to require companies wishing
to preserve voting authority to include
an extra voting box on their proxy cards
might encourage the submission of more
non-14a.8 shareholder proposals, as
well as confusion among shareholders.
We have decided not to adopt that
aspect of our original proposal. Other
commenters thought that the proposals
might effectively inhibit independent
proxy solicitations because they would
have provided companies with a means
to retain voting authority even if the
shareholder solicited the percentage of
shareownership required to carry the
proposal. We also have decided not to
adopt that aspect of our original

proposal.
Under our amendments to rule 14a-4,

a company, wishing to preserve
discretionary voting authority on certain
proposals that might be presented to a
vote, may be required to advise
shareholders of the nature of such

. We note, however, that this
precondition 1s consistent with the
Division's no-action positions predating
the adoption of these amendments. No
commenters provided empirical data on
incremental costs likely to result from
these amendments to rule 14a-4. Daniels
Financial Printing informed the staff
that is most cases adding up ta three-
fourths of a page in the proxy statement
would not increase the cost to the
company, and that adding more than
three-fourths of a page could increase
costs by about $1,500 for an average

sized company.

114 Sea Harrah's Entertainment, Inc., Dec. 31,
1897

113We have no basts for estimeting rellably how
many resolicitations, if any, are likely to be avoided
in any given yeer s a restlt of the amendments.

118 Dayis, Cowell & Bowe Letter at 4.

vings would

. Under our amendments to rule 14a-4,
a shareholder undertaking an
independent proxy solicitation would
be required to provide 2 company with
advance written notice of its intention
to solicit the percentage of the.

y's shareownership to cirry the

campary
propasal, followed by other measures to
help ensure that the notice has been
provided in good feith. These
amendments would impose no
additional costs on companies receiving
such notice, since no action by them is

. The amendments should
impose only de minimis additional
costs on a shareholder undertaking an
independent proxy solicitation.!?

Our amendment to rule 14a-5 would
require compantes to disclose an
additional data in their praxy
statements. Disclosure of the date
should require no more than an
additional sentence, and therefore
should resuit in no, or negligible,
additional costs.

Section 23(a) of the Exchange Act 118
requires the Commisston to consider
any antl ve effects of any rules
it adopts thereunder and the reasons for
its determination that any burden on
competition imposed by such rules is
necessary or appropriate to.further the

of the Exchange Act. The
Commission has considered the impact
this rulemaking will have on
competition and believes that the
amendments will not impose a
significant burden on competition.

IX. Paperwork Reduction Act

14A 119 and the

Commission's related proxy rules,
including rules 14a-8, 14a-4, and 14a-5,
were adopted pursuant to Section 14(a)
of the Exchange Act. Section 14(a)
directs the Commission to adopt rules
“as necessary or appropriate in the
public interest or for the protection of
investors, to solicit or to permit the use
of his name to solicit any proxy or
consent or autharization in respect of
any security (other than an exempted
security) registered t to section
12 of this title.” Schedule 14A

information that a company
must include in its proxy statement to
ensure that shareholders are provided
material information relating to voting
decistons.

1IT]n order to comply, an nsurgent is required
ta send to the company advance written notice of
s intention to soliclt the percentage of & comparty’s

required to camy the proposal,
Pollowed by evidance of the solicition, and to
include what should-in mast cases amours to little
more than an additions] sentence in the Insurgent's
statement.

proxy
. 1815 U.S.C. TBw(a)

119 |7 CFR 240.142-101,
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The amendrments to rules 14a-8, 14a-  to comply each year. Accarding] . specific statement to that effect is made

) y, we
. 4(c), and 14a-5 should make it easier for have increased our estimated total in the proxy statement or form of proxy.

shareholder proponents to include in . compliande burden for Regulation 14A . If during the prior year the registrant did

companies’ proxy materials . by atotal of 10 hours, to 810,935 hours.  not hold an annual meeting, or if the
employment-related shareholder - Providing the information required by  date of the meeting has changed mare

. proposals raising significant soclal - . - Regulation 14A is mandatoryunder than 30 days from the prior year, then
policy matters, and provide companies’  Section 14(a) of the Exchange Act. The ° ‘notice must not have been received a’

" subject to the proxy rules with clearer . . “information will niot be kept *  reasonable time before the registrant = .

' und rules for the exercise of ‘confidential, Unless a currently valld _ mails its proxy materials for the current .~ -
discretionary voting authority, The OMB control number s displayed on year, S
amendments should also rule 14a- the Schedule 14A, the Commission may (2) In the case in which the registrant
8 easier to understand the follow. The not sponsor or conduct or require has received timely notice in connection
amendments focus primarily on rule response to an information collection.  with an annual meeting of shareholders
14a-8, which requires companies to The OMB control number is 3235-0059. (as determined under paragraph (c)(1) of
include shareholder proposals in their  The collection is in accordance with 44 this section), if the registrant includes, .
goxy materials, subject to certain bases  U.S.C. §3507. in the proxy statement, advice on the

r excluding them. We received no nature of the matter and how the
Paperwork Reduction Act comments X. Statutory Bass And Text of registrant intends to exercise its
relating to the amendments. Amendments discretion to vote on each matter.

As set forth in the Proposing We are adopting amendments to Rules However, even if the registrant includes
Release,120 certain provisions of rules 14a-8, 14a-4, and 14a-5underthe  this information in its proxy statement,
}.4&-8. 1424, and 142-5 contain authority set forth in Sections 13, 14 it may not exercise discretionary voting

collection of infarmation and 23 of the Securities Exchange Act  authority on a particular proposal if the
requirements within the meaning of the  of 1943, and Section 20(a) of the pro :
Paperwork Reduction Act of 1995 (44 Investment Company Act. {js Provides the registrant witha
U.S.C. §3501 et seq.). The Commission written statement, within the time-frame
had submitted the amendments to those List of Subjects in 17 CFR Part 240 determined under paragraph (c)(1) of
rules to the Office of Management and Reporting and recordkeeping this section, that the proponent intends
Budget ("OMB") for review in requirements, Securities. to deliver a proxy statement and form of
accordance with 44 U.S.C. §3507(d) and proxy to holders of at least the
5 CFR. 1320.11. The title for the Text of Amendments percentage of the company's voting
collection of information is “Regulation In accordance with the foregolng, shares required under applicable law to
14A." Except as explained below, the Title 17, Chapter I of the Code of the proposal;
amendments should have no impact on  Federal Regulations is amended as :E; Includes the same statement in its
glee total &stimatedlmmburden hours for follows: proxy materials filed under §240.14a-6;

n .

y proposed, amended rule PART 240-—GENERAL RULES AND mgm Immediately after soliciting the
14a—4 would have in some REGULATIONS, SECURITIES percentage of shareholders required to
circumstances required companies to EXCHANGE ACT OF 1834 carry the proposal, provides the
include an extra voting box in thelr trant with a statement from an
proxy cards tn order to preserve 1. The authority cltation for part 240  Te8IS y

A . solicitor or other person with
discretionary voting authority. We are cantinues to resd, in part, as follows: knowledge that the necessary steps have
not, however, adopting that Authority: 15 U.S.C. T7c, T7d, 778, 77, been taken to deliver a proxy statement

requirement, which we believe would 778, 7722, 7Teee, 77ggg, 77nnn, T7sss, 77ttt least
requirement, which we believe would 75 7g4 7ar, 761, 7a) 781, 78k, TB-1, T8I, oc 1or o L) 18 e voting

5 . 78w,
by only a negligible amount, or not at %;B?l}'d;’m ;&;&m g0a-23, shares required under applicable law to

all, 122 We are adopting a requirement out the proposal.

A der rule 1404 hat 3 sharcholder  oa 29, 80a-37, 806-3. Bb-4and 80b-11 it For salicitations other than for
mr:::'lrgdeem in same d;clgr]nstancm s =« * = = annual n;t:het.lngs or for solicitations by
p a company advance emending §240.14a-4 by revising the  persons other than the registrant,
written notice of its intention to solicit a. By mgm%m matters which the persons making the
the percentage of a company's Wh Ec)(l). mdaiyumgpms-a?m solicitation do not know, a reasonable
shareownership necessary to approve

ey evitince of  honth G100 o s o, paregrapts e e onoting. I » spesif
€ P! , 10 nce c)(i), new Tesen at ifa [od
the solicitation, and by negligible (c)(2) and (c}(3), to read as follows: ls,i:zltmuel'n:totl'm!:efl’ect!smao:ielnthe

additional disclosures in the insurgent’s §240.140-4 Roquiremants as to statement or form of proxy.
. proxy. P’°"{
* 3. By amending § 240.14a-5 by

proxy statement.12% We estimate that .« & % % :
these additional requirements, in the revising paragraph (¢), and adding
context of other amendments adopted (c) A praxy may confer discretdonary o, raaraph (f), to read as follows:
today, will increase the annual burden authority to vote on any of the following
under Regulation 14A for a shareholder matters: §240.14a-3 Prosentation of Information in
insurgent by approximately one hour (1) For an annual meeting of proxy statement.
per shareholder proponent, and that shareholders, if the registrant did not [ I
apprwdanIOpmponmtsml]have have notice of the matter at least 45 days (¢) All proxy statements shall

before the date on which the registrant  disclose, under an appropriate caption,

first mailed its proxy materials for the the following dates:
Proposing Releass, Section VIL
::f'rcm 240.14a-101. prior year's annual meeting of . (1) The deadline for submitting
" 1125ee Section [V ebove, | . shareholders (or date specified by an shareholder proposals for inclusion in

e _ advance notice provision), and a " the registrant’s proxy statement and
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form of proxy for the registrant’s next’ of proxy means for shareholdersto .~ reporting a change in your ownership -
annual meeting, calculated in the " . specify by boxes a cholce between - level; - -
- manner provided in § 240.14a- ~ approval or disapproval, or abstention. . (B) Your written statemient that you _ . -
B(d%(Question 4): and . " . - Unless otherwise indicated, the word continuously held the r number .-
(2) The date after which noticeof a ~ “proposal”’ as used in this section refers of shares for the one-year period as of
.- - shageholder proposal submitted cutside  both to your proposal, and to your - . the date of the statement; and. o
. the processes of §240.14a:8 {3 - " corresponding statement in spport of - (C) Your written statement that you © " - -
considered untimely, éither calculated * your'proposal (if any), ~ ‘intend to continue ownership of the

in the manner ded by §240.14a-
* 4(c){1) or as established by the
registrant’s advance notice provision, if
any, autl-:orlmd:ty applicable state law.
&) If the date of the next annual
meeting is tly advanced or
delayed by more than 30 calendar days
from the date of the annual meeting to
which the proxy statement relates, the
registrant shall, in a timely manner,
inform shareholders of such change, and
the new dates referred to in paragraphs
(e}{1) and (e){2) of this section, by
including a notice, under Item 5, in its
earliest possible quarterly report on
Form 10-Q (§ 249.308a of this chapter)
or Form 10-QSB (§ 249.308b of this
chapter), or, in the case of investment
companies, in a shareholder
under §270.30d-1 of this chapter under
the Investment Company Act of 1940,
or, if impracticable, any means
reasonably calculated to inform

shareholders.
4, By revising §240.14a-8 to read as
follows: )

§240.14a-8 Shareholder proposals.

This section addresses when a
compary must include a shareholder's
proposal in its proxy statement and
identify the proposal in its form of
proxy when the company holds an
. annual or special meeting of
shareholders, In summary, in order to
have your shareholder proposal
included on a company’s proxy card,
and included along with any supporting
statermnent in its proxy statement, you
must be eligible and follow certain
procedures. Under a few specific
circumstances, the company is
permitted to exclude your proposal, but
only after submitting its reasons to the
Commission. We structured this section
in a question-and-answer format so that
it is easier to understand. The references
to “you" are to a shareholder seeking to
submit the proposal.

(2) Question 1: What is a proposal? A
shareholder proposal is your
recommendation or requirement that the
company and/cr its board of directors
take action, which you intend to present
at a meeting of the company’s
shareholders. Your proposal should
state as clearly as possible the course of
action that you believe the company
should follow, If your proposal 1s placed
on the company’s proxy card, the :

company must also provide in the form

. {b)-Question 2: Who is eligible to
submit a proposal, and how do I
demonstrate to the co that [ am
eligibie? (1) [n order to be eligibleto -
submit a proposal, you must have
continuously held at least $2,000 in
market value, or 1%, of the company's
securities entitled to be voted on the
proposal at the meeting for at least one
year by the date you submit the

pro; . You must continue to hold
those securities through the date of the
meeting. .

(2) If you are the registered holder of
your securities, which means that your
narne appears in the company's records
as a shareholder, the company can
verify your eligibllity on its own,
aithough you will still have to provide
the company with a written statement
that you intend to continue to hold the
securities through the date of the
meeting of sharehclders. However, if
like marny shareholders you are not a
registered holder, the company likety
does not know that you are a
shareholder, or how many shares you
own. In this case, at the time you submit
your proposal, you must prove your
eligihility to the company in one of two
ways:

(1) The first way is to submit to the
company a written statement from the
“record” holder of your securities
(usually a broker or bank) verifying that,
at the time you submitted your
proposal, you continuously held the
securities for at least one year. You must
also include your own written statement
that you intend to continue to hold the
securities through the date of the
meeting of shareholders; or

(1) The second way to prove
o apples only if you have filed
a e 13D (§ 240.13d-101),
Schedule 13G (§ 240.13d-102), Form 3
(5 249.103 of this chapter}, Form 4
(5 249.104 of this chapter) and/or Form
5 (§249.105 of this chapter), or
amendments to those documents or
updated forms, reflecting your
ownership of the shares as of or before
the date on which the one-year
eligibility period begins. If you have
filed one of these documents with the
SEC, you may demonstrate your
eligibility by submitting to the
company: .

{A) A copy of the schedule and/or
form, and any subsequent amendments

shares through the date of the -

company's annual or special meeting.
(c) Question 3: How many pro,

may I submit: Each shareholder may

submit no more than one proposal to a

company for a particular shareholders’

(d aesﬂan 4: How long can my
propesal be? The proposal, including
any accompanying supporting
statement, may not exceed 500 words.

{e) Question 5: What is the deadline
for submitting a proposal? (1) If you are
submitting your propesal for the
company's annual meeting, you can in
most cases find the deadline in last
year's proxy statement. However, if the
company did not hold an annual
meeting last year, or has changed the
date of its meeting for this year more
than 30 days from last year's meeting,
you can find the deadline in one
of the company's quarterly reports on
Form 10-Q (§249.308a of this chapter)
or 10-QSB (§249.308b of thiis chapter),
or in shareholder reports of investment
companies under § 270.30d=-1 of this
chapter of the Investment Company Act
of 1540. In order to avoid controversy,
shareholders should submittheir
proposals by means, including
electronic means, that permit them to
prove the date of delivery.

(2) The deadline is calculated in the
following manner if the proposal is
submitted for a regularly scheduled
annual meeting. The proposal must be
recelved at the company's principal
executive offices not less than 120
calendar days before the date of the
company's proxy statement released to
shareholders in connection with the
previous year’s annual meeting.
Hawever, if the company did not hold
an annual meeting the previous year, or
if the date of this year's annual meeting
has been changed by more than 30 days
from the date of the previous year's
meeting, then the deadline is a
reasonable time before the company

begins to print and mail its proxy
materials

(3) If you are submitting your
proposal for 2 meeting of shareholders
other than a regularly scheduled annual
meeting, the deadline is a reasonable
time before the company begins to print

a:xdmﬂimpmxmhm:teﬂals.
(f) Question 6: t if I fail to follow
one of the eligibility or procedural

_requirements explained in answers to

20119
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Questions 1 through 4 of this section?

(1) The company may exclude your

proposal, but only afterit has notified

- you of the problem, and you have failed

adequately to correct it. Within i4

.. calendar.days of receiving your .. - ..

propasal, the company must notify you

in writing of any proceduralor - - .

- eligibility deficiencies, as well a3 of the
time frame for your response. Your
response must be postmarked, or
transmitted electronically, no later than
14 days from the date you received the
company's notification. A company
need not provide you such notice of a
deficiency if the deficlency cannot be
remedied, such as if you fail to submit
a proposal by the company's properly
determined deadline. If the company
intends to exclude the proposal, it will
later have to make a submission under
§240.14a—8 and provide you with a
copy under Question 10 below,
§ 240.14a-—82‘.]

(2) I you fail in your promise to hold
the number of securitles
through the date of the meeting of
shareholders, then the company will be

tted to exclude all of your
proposals from its praxy materials for
any meeting held in the following two
calendar years.

{2) Question 7: Who has the burden of

the Comnission or its staff
that my proposal can be excluded?
Except as otherwise noted, the burden is
on the company to demonstrate that it
is entitled to exclude a

{h) Question: 8: Must | appear
personally at the shareholders’ meeting
to present the proposal? (1) Either you,
or your representative who is qualified
under state law to present the proposal
on your behalf, must attend the meeting
to present the proposal. Whether you
attend the meeting yourself or send a
qualified representative to the meeting
in your place, you should make sure
that you, or your representative, follow
the proper state law procedures for
attending the meeting and/or presenting

company h it
Yot B ke commpany holds
shareholder meeting in whole or in part
via electronic medta, and the company

permits you or your representative to
media rather than traveling ta the

you or your
company will be permitted to exclude
following two

present your proposal via such media,
then you may appear through electronic
mtig) to appear In person.
re fall to appear and present
the proposal, without good cause, the
all of your proposals from {ts proxy
materials for any meetings held in the
calendar years.

{i) Question 9: If I have complied with

the procedural requirements, on what

other bases may a company rely to
exclude my proposal? (1) Improper,
under state law: If the proposal is not a
proper subject for action by
shareholders under the laws of the
Jurisdiction of the company’s. -
1zation; S
Note to paragraph (i}(1): Depending on the
subject matter, some propesals ere nat
considersd proper under state law if they
would be binding on the company if

\

(2) Vialation of Iaw: If the proposal

would, if implemented, cause the
to violate any state, federal, or
foreign law to which it is subject;

Note to parsgraph (1}(2): We will not apply
this basis for exclusion to permit exciusion
of 2 proposal on that it would viclate
foreign law if compliance with the foreign
law could result in a violation of any state
or federal 1aw.

(3) Vialation of praxy rules: If the
proposal or supporting statement is

to any of the Commission's
proxy rules, including §240.142-9,
which prohibits materially false ar
misleading staternents in proxy
soliciting materjals;

(4) Personal grisvance; special
interest: If the proposal relates to the
redress of a personal claim or-grievance
against the company or any other
person, ar if it is designed to result in
a benefit to you, or to further a personal
interest, which is not shared by the
other shareholders at large;

(5) Relevance: If the proposal relates
to operations which account for less
than 5 percent of the company’s total
assets at the end of its most recent fiscal
year, and for less than 5 percent of its
net earning sand gross sales for its most
recent fiscal year, and is not otherwise
significantly related to the company’s
business;

{6) Absence of power/autharity: If the
company would lack the power or
authority to implement the proposal;

(7) Management functions: If the
propesal deals with a matter relating to
the company’s ordinary business
operations;

{8) Relates to election: i the proposal
relates to an election for membership on

conflicts with one of the company's own
proposals to be submitted to .

shareholders at the same meeting.

Note to paragraph ()(9): A company's
submission to the Commission.under this
section should specify the points of conflict
with the company's proposal. - g

(10) Substantiaily implemented: If the
company has already substantially . .

' ‘imrlemeni:ed the

11) Duplication: If the proposal . . .
substantially duplicates another .
propasal previcusly submitted to the
comparty by another proponent that will
be included in the company's proxy
materials for the same meeting;

(12) Resubmissions: If the proposal
deals with substantially the same
subject matter as another proposal or
pro that has or have been
previcusly included in the campany's
proxy materials within the preceding 5
calendar years, a company may exclude
it from its proxy materials for any
meeting held within 3 calendar years of
the last time it was included if the
proposal recetved:

Less than 3% of the vote if
proposed once within the preceding 5
calendar years;

{1i) Less than 6% of the vote on fts last
submission to shareholders.if proposed
twice previously within the preceding 5
calendar years: or

(iii) Less than 10% of the vote on its
1ast submission to shareholders if
proposed three times or more previously
::g:m the preceding 5 calendar years;

(13) Specific amount of dividends: If
the proposal relates to specific amounts
of cash or stock dividends.

{) Question 10: What procedures
must the company follow if it intends to
exclude my proposal? (1) If the
company intends to exclude a proposal
from its proxy materials, it must file its
reasons with the Commission no later
than BO calendsr days before it flles its
definitive proxy statement and form of
proxy with the Commission. The
company must simultaneously provide
you with a copy of its submission. The
Commission staff may permit the
com| to make its submission later
than 80 days before the company files
its definitive proxy statement and form
of proxy, if the company demonstrates
good cause for missing the deadline.

{2) The company must file six paper

fes of the following:
The proposal;

(i) An explanstion of why the
company believes that it may exclude
the propesal, which should, if possible,
refer to the most recent applicable
authority, such as prior Division letters
issued under the rule; and

(il) A supporting opinion of counsel
when such reasons are based on matters
of state or foredgn law. .
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() Question 11: May 1submit my own
- statement to the Commission .
respending to the comparny's
arguments? '

Yes, you may submit a response, but

" it 1s not required, You should try to

submit any response to us, with a copy,
‘to the company, as soon as possible after.
the comparny makes its submission. This
way, the Commission staff will have
time to consider fully your submission
before it issues its response, You should
submit six paper copies of your

include it in its proxy raterials, then

misleading statements, under the
following timeframes: Lo

-(1) If our no-action response requires
that you make revisions to your
proposal or supporting statement asa
condition to requiring the company to
the company must provide you witha
copy of iis opposition statements no
later than 5 calendar days after the
company receives a copy of your revised
proposal; or

(1i) In all other cases, the company
must provide you with a copy of its

{) Queston 12: If the company
includes my shareholder proposal in its
proxy materials, what {nformation about
me must it include along with the
proposal itself? .

{1) The company'’s proxy statement
must include your name and address, as
well as the number of the cornpany's
voting securities that you hold.
However, instead of providing that
information, the company may instead
include a staternent that it will provide
the information to shareholders
promptly upon receiving an oral or

written request. -
(2) The company is not responsible

for the contents of your proposal or
porting statement.

(m) Question 13: What can I do if the
company includes in its proxy
statement reasons why it belleves
ghareholders should not vote in favor of
my proposal, and I disagree with some
of its statements? :

(1) The company may elect to include
in its proxy statement reasons why it
believes shareholders should vote
against your proposal. The company is
allowed to make anguments reflecting its
own point of view, just as you may
express your own point of view in your
proposal’s supporting statement.

(2) However, if you believe that the
company's opposition to your proposal
contains materially false or misleading
statements that may viclate our anti-
fraud rule, § 240,142-9, you should
promptly send to the Commission staff
and the company a letter explaining the
reasons for your view, along with a copy
of the company's statements opposing
your proposal. To the extent posstble,
your letter should include specific
factual information demonstrating the
inaccuracy of the company's claims.
Time permitting, you may wish to try to
work out your differences with the
company by yourself before contacting
the Commission staff.

(3) We require the company to send
you a copy of its statements opposing
your proposal before it mails its proxy
"materials, so that you may bring to our .
attention any materially false or -

_ ACTION: Final rule.

-authorized the

opposition statements no
calendar days before its files definitive
copies of its proxy statement and form
of proxy under §240.14a-86.

Dated: May 21, 1898, °

By the Commisston.

' Margaret McFarland,

Deputy Secretary.
[FR Doc, 98-14121 Filad 5-27-88; 8:45 am]
BILLING CODE 8010-01-F

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 12

[V.D.98-5]

RIN 1515-AC28

Emissions Standards for imported
Nonroad Engines

AGENCY: U.S. Customs Serviee,
Department of the Treasury.

SUMMARY: This document amends the
Customs Regulations, in conformance
with regulations of the U.S.
Environmental Protection Agency
(EPA), in order to include marine spark-
ignition engines among those imported
nonroad engines that are subject to '
compliance with applicable EPA
emissions standards required by law. In
addition, the Customs Regulations in
this regard are further amended by
eliminating the unnecessary, extensive
replicatton of the particular admission
requirements for subject nonroad
engines that are already cantained in the
EPA regulations, .
EFFECTIVE DATE: May 28, 1998.

POR FURTHER INFORMATION CONTACT: Brad
Lund, Office of Fleld Operations, (202-
927-0192).

SUPPLEMENTARY INFORMATION:

Background ‘

. The Clean Alr Act, as amended (42

U.S.C. 7401 et seq.), which has long
Environmental

- related vehicles and equi;
© U.S.C. 7521-7525; T541-7543, 7547,
- 7549, 7550, 7601(a)). .

. spark-ignition engines

Protection Agency (EPA) to regulate on-
‘highway motor vehicle and engine
emissions, was amended in 1990 to

" extend EPA’s regulatory authority to -
and

include as well nonroad
praent (see 42

"In brief, EPA was given authority,
inter alia, to regulate those classes or ~
categories of new nonroad nes and
associated vehicles and equipment that
contribute to atr pollution, if such
nonroad emissions were determined to

To this end, the EPA issued
regulations in 40 CFR parts 89 and 90
that established emissions standards for
new nonrcad compression-ignition
engines at or above 50 horsepower (37
kilowatts) as well as new nonroad
at or below 25

(19 kilowstts) (see 59 FR
31306 June 17, 1994) and 60 FR 34582
(July 3, 1995), respectively, for the

and development of these
EPA mg:lﬁom). .

Bya rule document published in
the Federal Register on August 27, 1996
{61 FR 43960), Customs amended its

to add a new §12.74 (19
CFR 12.74) that conformed to the
regulations adopted by the EPA in arder
to ensure the compliance of the
aforementioned nonroad
engines with applicable EPA emissions
standards required bfmlaw.

The EPA has now Issued regulations
in 40 CFR part 91, establishing
emissions standards as well for new

. marine spark-ignition engines (see 61

FR 52088 (October 4, 1996) for the
background and development of the
EPA regulations).

Accordingly, § 12.74 is hereby
amended to include marine spark-
ignition engines among those imported
nonroad e that are subject to
applicable EPA emissions standards,
Furthermare, Customs has determined
to abbreviate significantly §12.74 by
simply referencing the EPA regulations
concemned, and eliminating the
unnecessary, extensive replication of
the particular admission requirements
for subject nonroad engines that are
afready contained in the EPA
regulatons, -

of Public Notice and
Comment and Delayed Effective Date
Requirements, the Regulatory
Flexibility Act, and Executive Order
12866 )

Inasmuch as these amendments
merely conform the Customs
Regulations to existing law and
regulation as noted above, pursuant to 5
U.S.C. 553(b)(B), notice and public -

EAD




