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Re:  Avista Corporation
Incoming letter dated January 3, 2008

Dear Mr. Terrell:

This is in response to your letters dated January 3, 2008 and February 15, 2008
concerning the shareholder proposal submitted to Avista by John Osborn, MD. We also
have received a letter from the proponent dated February 6, 2008. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

_ In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

?ﬂw""m 8 frgramn

Jonathan A. Ingram

- PROCESSED Deputy Chief Counsel

Enclosures MAR 1 4 2008 V '

cc: John Osbom, MD HL%MNERQ

2421 W. Mission
Spokane, WA 99201
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Re:  Avista Corporation Ed %’_ 2
File No. 1-3701 Q8 o
Shareholder Proposal of John Osborn, MD ~

Ladies and Gentlemen:

We are counsel to Avista Corporation, a Washington corporation (““Avista” or the “Company™).
On November 20, 2007, Avista received a proposed shareholder resolution (together with
preamble and supporting statement, the “Proposal”) from John Osborn, MD, an individual
shareholder residing in Spokane, Washington (the “Proponent”), for inclusion in the Company’s

proxy soliciting materials (the ‘“2008 Proxy Statement”) relating to the Company’s Annual
Meeting of Shareholders to be held May 8, 2008.

Avista i1s a public utility company that provides electric service in eastern Washington and
northern Idaho and natural gas service in eastern Washington, northern Idaho and nertheast and
southwest Oregon. The Company’s utility assets are located in the foregoing areas and in
Montana. Avista’s common stock is listed on the New York Stock Exchange. Reference is
made to the Company’s Annual Report on Form 10-K for the year ended December 31, 2006.

On behalf of Avista, we hereby notify the Division of Corporation Finance (the “Division™) of
the Securities and Exchange Commission (the “Commission”) of Avista’s intention to exclude
the Proposal from its 2008 Proxy Statement on the bases set forth below. We respectfully
request that the staff of the Division (the “Staff”} confirm that it will not recommend any

enforcement action to the Commission if Avista excludes the Proposal from its 2008 Proxy
Statement.

In accordance with Rule 14a-8()) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), we are filing six copies of this letter and Exhibit A hereto (which consists of
copies of all correspondence between the Company and the Proponent) and Exhibit B hereto

(which consists of certain shareholder demographics). One copy of this letter and the exhibits
are being simultaneously sent by overnight delivery to the Proponent.
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I. The Proposal
Set forth below is the text of the Proposal:

“Resolved: that the shareholders of Avista urge the board to take the necessary steps to require
that an independent director serve as chair of the board who may not simultaneously serve as
chief executive of the company.

SUPPORTING STATEMENT. The board’s responsibility in scrutinizing management plans
may be reduced when the board chair is also the chief architect of the management plan in his or
her capacity as chief executive officer. By requiring that the chair be an independent director,
the board may be able to bring to bear more critical review of basic management plans.

Numerous scholars have called for greater distinction between directors and management,
allowing the board to operate independently of management.

One of the most complex issues facing Avista is how officers of the company maintain the
goodwill of the community while maximizing shareholder returns. Given that the company
derives power, and therefore revenue, from inherently public resources - namely river systems -
public good will is especially critical. A board completely free from internal interest conflicts, [
believe, is better equipped to address this complex issue

For example, Avista shareholders have a significant interest in the outcome of the relicensing of
our company’s five dams on the Spokane River. As Washington Water Power, our company
built. dams on the Spokane River that powered progress. At the same time, these dams present
ongoing costs, by blocking river flows, degrading water quality, and blocking fish passage,
including the eventual return of the salmon. Area taxpayers will invest hundreds of millions of
dollars in new sewage treatment technology partly because of the impacts of Avista dams on
depleting dissolved oxygen in the impounded waters of Lake Spokane that promotes algae
blooms and fish kills.

The scenic beauty of Spokane centers on the waterfalls in the downtown area. Spokane Falls
were the site for Expo '74, the world’s fair that first trumpeted environmental protection and
restoration.  Yet during the dry summer and fall months, Avista turns off the waterfalls to
generate power. Of note, the power generated is a tiny percentage of Avista’s generating
capability.

Naturally, shareholder interest in the public license to operate Avista’s dams may be affected by
its stewardship of the highly visible Spokane waterfalls. [ believe that the choice to favor the
generation of power over the environmental reputation of the company may bear on corporate
governance.

Splitting the Chair and CEO, I believe, provides an important check and balance within corporate
governance through formal acknowledgement that the board will be led by a non-management
officer.

Therefore, I urge support for this resolution.”

NY1 1146010v6
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II. Reasons for Excluding the Proposal

Avista believes that the Proposal may properly be omitted from its 2008 Proxy Statement
pursuant to (i) Rule 14a-8(i)(6) because Avista lacks the power and/or authority to implement the
Proposal, (ii) Rule 14a-8(i)(3) because the Proposal would violate the proxy rules, namely Rule
14a-9, and (ii1) Rule 14a-8(i)(4) because the Proposal is an attempt to further Proponent’s
personal interests.

A. The Proposal may be omitted pursuant to Rule 14a-8(i)(6) - “Absence of
power/authority”

Rule 14a-8(i)(6) permits the omission of a shareholder proposal if the company “would lack the
power or authority to implement the proposal.”

The Proposal contains a shareholder resolution urging that “the Board of Directors take the
necessary steps to require that an independent director serve as chair of the board who may not
simultaneously serve as chief executive of the company” (emphasis added). The Staff has stated
its position that "when a proposal is drafted in a manner that would require a director to maintain
his or her independence at all times, we permit the company to exclude the proposal under Rule
14a-8(i}(6) on the basts that the proposal does not provide the board with an opportunity or
mechanism to cure a violation of the standard requested in the proposal.” Staff Legal Bulletin
14C (June 29, 2005) ("SLB 14C"). In SLB 14C, the Staff cited its decision in Allied Waste
Industries, Inc. (Mar. 21, 2005), as an example of a proposal that was properly excluded. In
Allied Waste, the Staff granted no-action relief with respect to a proposal urging the board of
directors to amend the corporation's bylaws to require that an independent director who has not
served as the chief executive of the corporation serve as chairman of the board of directors.
Similarly, in LSB Bancshares, Inc. (Feb. 7, 2005) and Exxon Mobil Corp. (Mar. 13, 2005), the
Staff concurred in the exclusion of proposals urging the board to amend the bylaws to require
that an independent director serve as chairman of the board and that the chairman not
concurrently serve as the chief executive officer. Following the publication of SLB 14C, the
Staff has continued to allow exclusion of similar proposals under Rule 14a-8(i)(6). In E.[ du
Pont de Nemours and Co. (Feb. 7, 2007) the Staff granted no-action relief regarding a proposal
requiring the Board to amend the by-laws to require an independent director serve as chairman.
See also Verizon Communications Inc. (Feb. 8, 2007). Each of the proposals at issue in these
cases were (0 the same effect as the Proposal submitted by the Proponent, and the arguments
accepted by the Staff in those letters are equally applicable to the exclusion of the instant
Proposal.

SLLB 14C is consistent with, and reaffirms, earlier no-action decisions in which the Staff
concurred in the determination to exclude proposals under Rule 14a-8(i)(6) because a board of
directors lacked the power or authority to ensure that an individual meeting specified criteria
would serve as chairman of the board of directors at all times. See, e.g., Ford Motor Co. (Feb.
27, 2005); Intel Corp. (Feb. 7. 2005); General Electric Co. (Jan. 14, 2005); Cintas Corp. (Aug.
27, 2004); H.J. Heinz Company (June 14, 2004}, Wachovia Corporation (Feb. 24, 2004); Bank of
America Corporation (Feb. 24, 2004); AmSouth Bancorporation (Feb. 24, 2004); and South
Trust Corporation (Jan. 16, 2004),
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The Proposal differs markedly from those cited by the Staff in SLB 14C as proposals that should
not be excluded from proxy materials. In SLB 14C, the Staff noted that "if the proposal does not
require a director to maintain independence at all times or contains language permitting the
company to cure a director's loss of independence, any such loss of independence would not
result in an automatic violation of the standard in the proposal and we, therefore, do not permit
the company to exclude the proposal under rule 14a-8(i)(6)." See, for example, The Walr Disney
Company (Nov. 24, 2004); Merck & Company (Dec. 29, 2004). The Proposal is distinguishable
from the foregoing because those proposals included qualifying language that either did not
require independence at all times or provided the corporation with an opportunity to cure the loss
of independence. No such qualifying language is included in the Proposal.

To summarize, the Company cannot guarantee that an independent director would be (1) elected
to the Board by the Company's shareholders, (2) elected as Chairman by the members of the
Board, (3) willing to serve as Chairman and (4) remain independent (under an unspecified
definition of independence) at all times while serving as the Chairman. Accordingly, the
Company lacks the power to implement the Proposal. Furthermore, the Proposal does not contain
a mechanism by which the Board may cure a violation of the requirement.

For all the foregoing reasons, it is the Company’s position, with which we concur, that the
Proposal may be omitted under Rule 14a-8(i)(6).

B. The Proposal may be omitted pursuant to Rule 14a-8(i)(3) - “Violation of Proxy
Rules.”

Rule 14a-8(i)(3) permits the omission of a shareholder proposal “if the proposal or supporting
statement is contrary to any of the Commission’s proxy rules.” This includes Rule 14a-9, which
prohibits false or misleading statements in proxy soliciting materials.

The Staff has routinely permitted the exclusion of portions of a proposal that contain false or
misleading statements, including statements that are vague, that inappropriately cast the
proponent’s opinions as statements of fact or that otherwise fail to appropriately document
assertions of fact. See, e.g., AT&T Wireless Services, Inc. (avail. Feb. 11, 2004); Anadarko
Petroleum Corporation (avail. Feb. 4, 2004); Farmer Bros. Co. (avail. Nov. 28, 2003); Swift
Transportation Co., Inc. (avail. Apr. 1, 2003); Weyerhaeuser Co. (avail. Jan. 15, 2003); Peoples
Energy Corp. (avail. Nov. 3, 2002); Boeing Company (avail. Mar. 8, 1976); Phillips Petroleum
Company (avail. Feb. 27, 1975), Long Island Lighting Company (avail. March 1, 1974); Staff
Legal Bulletin No. 14 (Jul. 13, 2001) (where the Staff states that shareholders “should provide
factual support for statements in the proposal and supporting statements or phrase statements as
their opinion where appropriate”); and Dyer v. Securities and Exchange Commission, 287 F.2d
773 (8th Cir. 1961).

In addition, the Staff has previously concluded that paragraphs of a supporting statement that
“may be confusing and misleading to shareholders because they are unrelated to the subject
matter” may be omitted under SEC rules. Unocal Corporation, 1996 WL 101123 (S.E.C)
(avail. Mar. 7, 1996); see also Freeport-McMoRan Copper & Gold Inc., 1999 WL 95481
(S.E.C.) (avail. Feb. 22, 1999); CIGNA Corporation, 1988 WL. 233683 (5.E.C.) (avail. Feb. 16,
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198R); Knight-Ridder, Inc. 1995 WL 765455 (8.E.C.) (avail. Dec. 28. 1995). Unocal determined
that misleading statements about a company’s overseas operations were unrelated to a proposal
to require that the chair of the board not be a former CEO. The majority of the Proposal consists
of statements that are irrelevant and unrelated to the issue of a separate chair and CEO, and
which may be confusing or distracting to shareholders. The main paragraphs of the proposal
discuss the Company’s dams on the Spokane River (the “Spokane River Dams”), which have no
connection to the purported objective of the Proposal. Accordingly, these statements are
misleading and unrelated to the subject matter of the proposal, and are thus in violation of 14a-8.

The following excerpts from Proponent’s Proposal are misleading, undocumented assertions of
fact and/or irrelevant statements, as further described in the explanations following each
statement:

(1) “The board’s responsibility in scrutinizing management plans may be reduced
when the board chair is also the chief architect of the management plan in his or her capacity as
chief executive officer. By requiring that the chair be an independent director, the board may be
able to bring to bear more critical review of basic management plans.”

This statement is misleading and unfairly maligns the past and present management and board
without any factual support. The proponent provides no factual basis for his assertion that
decreased scrutiny by the board may result from the chairman also being the CEO, which implies
that more lax standards have in fact been applied and that management plans have been
insufficiently reviewed. Further, the Proponent provides no factual support showing that the
Proposal, if adopted, would improve board review of management plans, nor does he advise that
the Proposal could have disadvantages as well, since the chairman would not be as familiar as
the CEO with the Company’s business, day-to-day operations and matters requiring immediate
attentton. In addition, the Proponent does not state that these supporting statements are solely
Proponent’s opinion.

(2) “Numerous scholars have called for greater distinction between directors and
management, allowing the board to operate independently of management.”

This statement is misleading and without factual support because Proponent fails to identify any
scholars who have made such a recommendation (much less “numerous” scholars) and fails to
cite any specific benefits to shareholders resulting from board independence.

(3) “One of the most complex issues facing Avista is how officers of the company
maintain the good will of the community while maximizing shareholder returns. Given that the
company derives power, and therefore revenue, from inherently public resources - namely river
systems - public good will is especially critical.”

This statement, which is an opinion stated as a fact, is misleading. It assumes that maximizing
returns while maintaining public good will is a material issue for the Company. Proponent
purports to have knowledge of the myriad issues facing the Company and the relative complexity
thereof. It also implies that the Company is in danger of losing (or has lost) public good will,
and that the current management is ill-equipped to address the situation. These implications
unfairly disparage the Company, as well as the current management, without any factual support.

NY1 1146010v6
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Further, as an electric utility company in Washington and Idaho, the Company is regulated by
the Washington Utilities and Transportation Commission (the “WUTC”) and the Idaho Public
Utilities Commission (the “IPUC”). The Company is required to file an Integrated Resource
Plan (“IRP™) every two years with both the WUTC and the IPUC. The IRP identifies a strategic
resource portfolio that meets future electric load requirements, promotes environmental
stewardship and meets the Company’s obligation to provide reliable electric service to customers
at rates and upon terms and conditions that are fair, just and reasonable and sufficient. The IRP
includes an evaluation of the economic impacts of environmental regulations on all the
Company’s generating facilities, including the Spokane River Dams. All known costs and
contingencies are factored into the preferred resource strategy in order to produce, in the
Company’s judgment, the best trade-off between cost and risk.

The IRP is prepared with the input and involvement of many stakeholders, including
representatives of the staffs of the WUTC and the IPUC, customers, regional planning groups
(such as the Western Electricity Coordinating Council), industry and environmental experts and
academics. The IRP is on file with the WUTC and the IPUC and is publicly available. While
the IRP is required to be filed every two years, work on the preferred portfolio is performed on a
continuing basis. The Proponent, as a resident of the area and a customer of the Company, is
entitled to, and, in fact, has, taken part in these proceedings in the past.

In addition, under the Federal Power Act, the Company is required to have licenses from the
Federal Energy Regulatory Commission (the “FERC”) to operate its hydroelectric generating
facilities, including the Spokane River Dams. The FERC considers the environmental impacts of
the facilities when issuing licenses and requires environmental impacts to be mitigated as a
condition of such issuance. The Company has furnished numerous reports and studies on
various issues including water flows and water quality to the FERC in connection with the on-
going proceedings for the relicensing of the Spokane River Dams. In addition, the Staff of the
FERC has prepared Draft and Final Environmental Impact Statements on the Company’s
facilities, and other reports have been prepared by environmental agencies of the States of
Washington and Idaho.  All of these reports and studies are on file at the FERC and are publicly
available.

This comprehensive oversight by the WUTC, the IPUC and the FERC, which includes
significant participation by the public, is the method by which the Company both addresses the
concerns of the public (including environmental concerns) and maintains public goodwill.
Proponent provides no evidence to explain how an independent board chair would add value to
this highly regulated process or be better able to maintain the goodwill of the community while
maximizing shareholder returns. In addition, the Proponent fails to state that this is solely the
Proponent’s opinion regarding the importance of this issue or the ability of management to
address it.

(4) “A board completely free from internal interest conflicts, I believe, is better
equipped to address this complex issue”

This statement is vague and misleading because the proponent does not explain what “internal
interest conflicts” means, either in general or as it relates to Avista, nor what “internal interest
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conflicts” are actually present when the board chairman is not independent. The Company
cannot determine whether “internal interest conflicts” refers to conflicts between a non-
independent board chair’s professional role as chair and his or her professional role as an
executive of the Company, or whether it refers to some unexplained personal conflict of interest.
Further, the Proponent fails to provide any factual support for the existence of any “internal
interest conflicts”.

If Proponent intends “internal interest conflicts” to refer to potential conflicts between a non-
independent board chairman’s professional roles, the Company disagrees that such potential
conflicts exist. Directors of a Washington corporation (including the chairman of the board) are
required to act “in a manner the director reasonably believes to be in the best interests of the
corporation” (Revised Code of Washington (“RCW?™) Section 23B.08.300(1)(c)). In addition,
officers of a Washington corporation are required to act “in a manner the officer reasonably
believes to be in the best interests of the corporation” (RCW Section 23B.08.420(1)(¢)). Given
that the statutorily defined roles for both the chairman of the board and the chief executive
officer are identical, there is no “internal interest conflict” on the part of a board chairman who
simultaneously serves as an officer.

If, however, the Proponent means “internal interest conflict” to refer to conflicts of a personal
nature, these would potentially exist whether or not the board chairman simultancously served as
an officer of the Company. Further, it is a long-established principle of Washington law that
directors may not vote as directors upon matiers coming before the board in which they have a
personal interest; if a director does so vote, the action of the board is voidable and may be set
aside at the instance of the corporation or a nonconsenting stockholder. See RCW Section
23B.08.010; Tefft v Schaefer, 239 P. 837 (1925) and von Herberg v von Herberg, 106 P2d 737
(1940)). As such, sharcholders of a Washington corporation are already adequately protected
from potential personal conflicts of interest of board members generally.

(5) “[Tlhese dams present ongoing costs, by blocking river flows, degrading water
quality, and blocking fish passage, including eventual return of the salmon.”

This statement is vague and misleading because there are “ongoing costs”, both operating costs
and environmental costs, associated with all electric generating facilities. This statement implies
that the costs associated with the Spokane River Dams are extraordinary. In addition, the
Proponent states as facts what are his personal opinions regarding these “ongoing costs”.

The Proponent also fails to explain how this issue is connected in any way to his proposal to
separate the roles of chairman and chief executive officer, and is therefore confusing and
distracting to shareholders.

(6) “Area taxpayers will invest hundreds of millions of dollars in new sewage
treatment technology partly because of the impacts of Avista dams on depleting dissolved oxygen
in the impounded waters of Lake Spokane that promotes algae blooms and fish kills.”

This statement is also false and misleading in several respects. First, there has been no final
decision as to what kind of sewage treatment upgrades will be required, when such upgrades will
be required or how much such upgrades will cost. In addition, such upgrades will be required in
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any event due to population growth and the obsolescence of existing facilities, without regard to
any possible effect of the operation of the Spokane River Dams. Third, no fish kills have been
documented in the Spokane River for many years. Finally, as environmental agencies of the
States of Washington and Idaho have acknowledged, the dissolved oxygen levels and occasional
algae blooms are driven by the discharge of nutrients into the river from a variety of sources
totally unrelated to the operation of the Spokane River Dams.

The Proponent also fails to explain how this issue is connected in any way to his proposal to
separate the roles of board chair and CEO, and is therefore confusing and distracting to
shareholders.

(7) “Of note, the power generated is a tiny percentage of Avista’s generating
capability.”

This statement is vague and misleading. It does not specify a percentage, it merely states that it
is “tiny” without indicating what this is in relation to, nor is tiny a specific term. In addition, it 1s
misleading. While the aggregate net capability of the Spokane River Dams is only
approximately 24% of the total hydroelectric generating capability owned or controlled by the
Company, based on average water (or approximately 14% of the total net generating capability
so owned or controlled), in assessing the value of a generating resource its proximity to load
centers and access to transmission facilities must also be taken into account.

This statement is also unrelated to the issue of separating the roles of chairman and chief
executive officer, and is therefore confusing and distracting to shareholders.

(8) “I believe that the choice to favor the generation of power over the environmenial
reputation of the company may bear on corporate governance.”

This statement, which is nothing but an opinion stated as a fact, is also false and misleading. The
Company is not aware of what “choice” the Proponent is referring to. Further, the statement
unfairly disparages the Company by implying that it is unconcerned with its environmental
reputation and/or that it has a negative or declining environmental reputation, particularly given
the high level of environmental oversight at both the state and federal level described in (3)
above).

{9) “Splitting the Chair and CEQ, I believe, provides an important check and balance
within corporate governance through formal acknowledgement that the board will be led by a
non-management officer.”

This statement, which is an opinion stated as a fact, is misleading and unfairly disparages the
Company's past and present management and Board structure without any factual support. It
implies that the current system provides inadequate checks and balances. This statement is also
misleading because it provides no factual support showing that the Proposal, if adopted, would
alleviate any alleged inadequacies.
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Thus, the Proponent’s statement, substantially in its entirety, consists of unsupported, false,
misleading and irrelevant statements. It is the position of the Company, with which we concur,
that the Proposal may be omitted under Rule 14a-8(i)(3), as being violative of Rule 14a-9.

C. The Proposal may be omitted pursuant to Rule 14a-8(i)(4) -“Personal Grievance;
Special Interest.”

Rule 14a-8(i)(4) permits the omission of a shareholder proposal if the proposal is “designed 1o ...
further a personal interest, which is not shared by other shareholders at large.”

While the Proposal, on its face, addresses an issue of corporate governance, a significant portion
of the argument focuses on the issue of the Spokane River Dams, a highly localized issue that is
of particular personal interest to the Proponent, but one that would not necessarily be of
particular concern to shareholders at large.

The Company’s Common Stock, no par value (“Common Stock”), is listed on the New York
Stock Exchange, and its average daily trading volume for the year 2007 was 357,410 shares, as
reported by Thomson One, a service of The Thomson Corporation. As shown on Exhibit B
hereto, as of various dates substantially all in the third and fourth quarters of 2007 approximately
75% of the outstanding shares of Common Stock was held by large institutional investors
throughout the United States. Thus, the percentage of outstanding shares held by individuals
located anywhere near the Spokane River is not likely to be significant.

The Company believes that, while environmental matters in general could be of concern to many
of the Company’s shareholders, it is extremely unlikely that the shareholders at large, being
widely dispersed throughout the United States, and possibly beyond, would have any special
interest in the Spokane River and the dams located thereon.

it should be noted that the Proponent seems to have a personal interest which he believes is
affected by the Spokane River Dams. On November 28, 2006 he submitted a proposal asking for
declassification of the board of directors (see Avista Corporation (Jan. 9, 2007)), from which a
substantial portion of his current argument was taken nearly verbatim. Paragraphs 4, 5 and 6 of
the statement in support of the Proposal are nearly identical to statements made in support of his
earlier proposal to declassify the board and focus entirely on issues relating to the Spokane River
Dams (rather than the corporate governance issues the Proposal purports to address).

It is thus apparent that the Proponent’s true objective is to cause the Company to cease or
substantially reduce its use of the Spokane River Dams. Although the Proposal is phrased
generally as an issue of corporate governance, this is a pretext for the Proponent’s true agenda.
The Proponent's supporting statement and his previous proposal make it clear that his Proposal is
yet another attempt to voice his concerns over the Spokane River Dams. These concern are the
Proponent’s own personal interest and, in any event, would not appear to be of particular interest
to the Company’s shareholders generally. In this regard, the Staff has permitted companies to
exclude shareholder proposals under Rule 14a-8(i)(4) and its predecessor, Rule 14a-8(c}(4),
where such proposals attempt to promote a proponent's personal interest while casting the subject
matter as of interest to shareholders in general. As the Commission has stated in Exchange Act
Release 34-20091 (May 16, 1983), Rule 14a-8(i)(4) is designed to “insure that the security
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holder proposal process [is] not abused by proponents attempting to achieve personal ends that
are not necessarily in the common interest of the issuer’s shareholders generally.” Furthermore,
the Staff has also stated its view that shareholder proposals may not be used as a means to
redress a personal grievance or special interest, “even if a proposal is drafted in such a manner
that it could be read to relate to a matter of general interest.” See Exchange Act Release No. 34-
19135 (avail. Oct. 14, 1982); US West, Inc. (December 2, 1998); Station Casinos, Inc. (October
15, 1997); Baroid Corporation (February 8, 1993); Westinghouse Electric Corporation
(December 6, 1985); Dow Jones & Co. (avail. Jan. 24, 1994) (facially neutral proposals excluded
as personal grievance when viewed in light of other union activities); Storage Technology
Corporation (avail. Mar. 21, 1994); McDonald's Corporation (avail. Mar. 23, 1992); Int'l
Business Machines Corporation (avail. Feb. 5, 1980); American Telephone & Telegraph
Company (Jan. 2, 1980).

Thus, while the Company shares the Proponent’s appreciation of the natural beauty of the
Spokane River and the City of Spokane, and his concern for the environment generally, it is the
Company’s position, with which we concur, that the Proposal may be omitted under Rule 14a-

3(1)(4).
III. Conclusion

Based upon the foregoing analysis, we respectfully request that the Staff advise Avista that it will
not recommend any enforcement action to the Commission if Avista excludes the Proposal from
its 2008 Proxy Statement. We would be happy to provide you with any additional information
and answer any questions that you may have regarding this matter. Should you disagree with the
conclusions set forth in this letter, we respectfully request the opportunity to confer with you
prior to the determination of the Staff’s final position.
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Please do not hesitate to call me at (212) 259-7070 if I can be of any further assistance in this
matter. In my absence, you may contact my partner, Michael F. Fitzpatrick, Jr. at (212) 259-
6670 or my associate, Danielle Vilinsky, at (212) 259-7485.

Very truly yours,

DEWEY & LEBOEUF LLP, Counsel for
Avista Corporatlon

§ \//Lcaw

J. Anlhony Terrell

cc: Marian M. Durkin, Esq., Senior Vice President and General Counsel

Ms. Karen S. Feltes, Senior Vice President and Corporate Secretary
John Osborn, MD
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EXHIBIT A

Avista Corp. REC -
Corporate Secretary ’ X EIVE:
1411 E. Mission ov 2 '
P.O. Box 3727 ' ' 0 2007
Spokane, WA 99220-3727 EXECUTIVE DgpT.

November 18, 2007 -

Dear Corparate Secretary,

I submit this resolution under the SEC’s Rule 14a(8). I have owned the requisite value. for
the requisite time period; will provide evidence of seid ownership upon request as
provided in the federal rule; intend to continue ownership of the requisite value through
the forthcoming annual meeting in 2008; and stand prepared to present the resolution at
the forthcoming shareholder meeting directly or through a designated agent. Please
contact me by mail or email (john@waterplanet. ws).

Your consideration is appreciated,
K
ohn{Osborn,
2421 W. Mission ,
Spokane, WA 99201




-

N(_)Vf—20-2007 TUE 11:11 AM AVISTA EXECUTIVE DEPT FAX NO. 509 495 4361

Resolved: that the shareholders of Avista urge the board to take the necessary steps to
require that an independent director serve as chair of the board who may not
simultaneously serve as chief executive of the company.

SUPPORTING STATEMENT. The board’s responsibility in scrutinizing management
plans may be reduced when the board chair is also the chief architect of the management
plan in his or her capacity as chief excoutive officer. By requiring that the chair be an
independent director, the board may be able to bring to bear more critical review of basic
management plans.

Numerous scholars have called for greater distinction between directors and
management, allowing the board to operate independently of management,

One of the most complex issues facing Avista is how officers of the company maintain
the good will of the community while maximizing shareholder returns. Given that the
company derives power, and therefore revenue, from inherently public resources -
namely river systems - public good will is especially critical. A board completely free
from internal interest conflicts, I believe, is better equipped to address this complex issue

For example, Avista shareholders have a significant interest in the outcome of the
relicensing of our company’s five dams on the Spokane River. As Washington Water
Power, our company built dams on the Spokane River that powered progress. At the same
time, these dams present ongoing costs, by blocking river flows, degrading water quality,
and blocking fish passage, including the eventual return of the salmon. Area taxpayers
will invest hundreds of millions of dollars in new sewage treatment technology partly
because of the impacts of Avista dams on depleting dissolved oxygen in the impounded
waters of Lake Spokane that promotes algae blooms and fish kills.

The scenic beauty of Spokane centers on the waterfalls in the downtown area. Spokane
Falls were the site for Expo *74, the world’s fair that first trumpeted environmental
protection and restoration. Yet during the dry summer and fall months, Avista turns off
the waterfalls to generate power. Of note, the power generated is a tiny pcrceulage of

Avista’s generating capability.

Naturally, shareholder interest in the public license to operate Avista’s dams may be
affected by its stewardship of the highly visible Spokane waterfalls. I believe that the
choice to favor the generation of power over the environmental reputation of the
company may bear on corporate govemance,

Splitting the Chair and CEO, I believe, provides an important check and balance within
corporate governance through formal acknowledgement that the board will be led by a
non-management officer.

Therefore, [ urge support for this resojution.

P,
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From: CFLETTERS
Sent:  Wednesday, February 06, 2008 9:41 AM

To:
Cc:

Subject: FW: Avista Corp. request for no-action determinaticn from SEC

‘rom: John Osborn [mailto:John@waterPlanet.ws]

went: Wednesday, February 06, 2008 9:26 AM

‘o: CFLETTERS

¢: corpcomm@avistacorp.com

wibject: Avista Corp. request for no-action determination from SEC

“o: Office of Chief Counsel, Diviston of Corporation Finance, SEC
rom: John Osborn, MD, Auvista shareholder

¢: Avista Corporation

le: response to Avista's Corporations’ request for no action

Jate: February 6, 2008

.adies and Gentlemen;

)n January 3, 2009, Avista Corporation requested that the staff of the Division confirm that it will not recommend any
nforcement action to the Commission if Avista excludes my proposed shareholder resolution and supporting statement
rom its 2008 Proxy Statement.

'he following are my responses to the three main assertions by the company.

) Avista's-request that my proposal may be omitted because of "absence of power/authority”

wvista writes:

‘he Proposal contains a shareholder resolution urging that "the Board of Directors take the necessary steps to require
1at an independent director serve as chair of the board who may not simultaneously serve as chief executive of the
ompany” (emphasis added). The Staff has stated its position that "when a proposal is drafted in a manner that would
squire a director to maintain his or her independence at all times, we permit the company to exclude the proposal
nder ule 14a-8(i)(6) on the basis that the proposal does not provide the board with an opportun ity or mechanism to
ure a violation of the standard requested in the proposal.” ...

would accommodate substituting a word for "require” if this is necessary for the SEC.

) Avista's request that my proposal may be omitted because of "violation of proxy rules”

JVista writes:

16/2008
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Rule 14s-8(1)(3) Rule 14a-8(i}3) permits the omission of a shareholder proposal "if the proposal or supporting

statement is contrary to any of the Commission's proxy rules.” This includes Rule 14a-9, which prohibits false or

nisleading statements in proxy soliciting matenals. ...

Jpon SEC request I will provide any additional documentation in support of my statement. But the main point is made

- :lear in my supporting statement: the relationship between the company's decistons on a major issue confronting the
:ompany (in this instance, dam relicensing that could cost the company considerable sums of money and impact
wdversely its reputation) and corporate governance. As clinician and shareholder, I see the issue of Spokane River
lams as symptomatic of underlying problems with corporate governance in need of remedy.

}) Avista's request that my proposal may be omitted because of "personal grievance; special interest”

Avista writes:

Rule 14a-8(i)(4) permits the omission of a shareholder proposal if the proposal is "designed to ... further a personal
nterest, which 1s not shared by other shareholders at large.” While the Proposal, on its face, addresses an issue of
;orporate governance, a significant portion of the argument focuses on the issue of Spokane River Dams, a highly
ocalized issue that is of particular personal interst to the Proponent, but one that would not necessanly be of particular
:oncern to sharcholders at large. .

've selected the issue of Spokane River Dams to illustrate the more fundamental problem with corporate governance.
vioreover, I have filed shareholder resolutions before, including with Avista.

Jn November 30, 20006, 1 filed a resolution proposing to declassify the board's annual elections, noting the support for
his reform by several of Avista's larger shareholders (Lord Abbott, Vanguard, and Morgan Stanley). In my 2006
upporting statement, I also used the issue of Spokane River Dams to illustrate the need for reform. The response from
\vista's Board of Directors to my previous resolution? On January 2, 2007, the Board voted to adopt my amendment
o the company's Articles of Incorporation.

t 1s inconsistent for the company to adopt my recommended reform one year, and then assert personal grievance the
1ext.

(hank you for your attention to this matter.

- /6/2008



Dewey & LeBoeuf LLP

1301 Avenue of the Americas
DewEgy & LEBOEUF

New York, NY 10019-6092

tel +1212 2597070
fax +1 212 259 6333

jterrell@dl.com
February 15, 2008
: =
Lo e
BY HAND DELIVERY 2 A
gm :
Office of the Chief Counsel Sl -
e . . jt:“a m
Division of Corporation Finance o
Securities and Exchange Commission =z =
100 F Street, NE T2
Washington, DC 20549 F5 o™
MmO
Re:  Avista Corporation

File No. 1-3701

Sharcholder Proposal of John Osborn, MD -- Response to Dr. Osborn’s
E-Mail Dated February 6, 2008

Ladies and Gentlemen:

We are counsel to Avista Corporation, a Washington corporation (*Avista” or the “Company”).
On November 20, 2007, Avista received a proposed sharcholder resolution (together with
preamble and supporting statement, the “Proposal”) from John Osborn, MD, an individual
shareholder residing in Spokane, Washington (the “Proponent™), for inclusion in the Company’s
proxy soliciting materials (the “2008 Proxy Statement™) relating to the Company’s Annual
Meeting of Shareholders to be held May 8, 2008. On January 3, 2008, we submitted a request
(the “Original Request™) that the staff (the “Staff””) of the Securities and Exchange Commission
(the “Commission™) in the Division of Corporation Finance (the “Division™) confirm that it
would not recommend any enforcement action to the Commission if Avista excludes the
Proposal from its 2008 Proxy Statement. On February 6, 2008, the Company received, via e-
mail to its “Corporate Communication” e-mail box, a copy of an e-mail (“Proponent’s
Response”) from the Proponent to the Staff, responding to certain arguments contained in the
Original Request. A copy of Proponent’s Response is attached hereto as Exhibit A,

In accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act™), we are filing six copies of this letter and Exhibit A hereto. One copy of this
letter and the exhibits are being simultaneously sent by overnight delivery to the Proponent.
Capitalized terms used herein and not otherwise defined have the meanings set forth in the
Original Request.

NEW YORK | LONDON muLtivaTionaL ParTNERSHIP | WASHINGTON, DC

ALBANY | ALMATY | Ausmin | BEUING | BOSTON | BRUSSELs | CHARLOTTE | CHicaGo | EAST PaLo ALTO
FRANKFURT | HaRTFORD | HONG KONG | HOUSTON | JACKSONVILLE | JOHANNESBURG (r1v) uin. | LOS ANGELES
MILAN | MOSCOW | PARIS MULTINATIONAL PARTNERsHIP | RIYADH arriLiatep office | ROME | SAN FRANCISCO | WARSAW



Office ‘of the Chief Counsel
February 15, 2008
Page 2

I. Reasons for Excluding the Proposal

Avista continues to believe that the Proposal may properly be omitted from its 2008 Proxy
Statement for each of the reasons stated in the Original Request. Further, and in response to the
Proponent’s arguments, Avista submits the following additional responses.

A. The Proposal may be omitted pursuant to Rule 14a-8(i}(6) - “Absence of
power/authority” and any revised Proposal may be omitted pursuant to Rule 14a-8(c) and
Rule 14a-8(e).

As discussed in the Original Request, Rule 14a-8(1)(6) permits the omission of a sharcholder
proposal if the company “would lack the power or authority to implement the proposal.”

The Proponent states that he “would accommodate substituting a word for ‘require’ if this is
necessary for the SEC.” Proponent’s Response, while expressing a supposed willingness to
make additional changes, does not actually make any of the changes that would be required to
bring the Proposal into compliance with Rule 14a-8(i)(6) and SLB 14C. Perhaps the Proponent
expects the Staff and/or the Company to take it upon themselves to bring the Proposal into
compliance with the proxy rules. This responsibility, however, lies with the Proponent.

In addition, were the Proponent, at some later date, to submit actual revisions to the Proposal, the
Company would, under Staff Legal Bulletin 14 (July 13, 2001), decline to acknowledge or
accept such revisions and would exclude the revised proposal on the grounds that it would
constitute a second proposal from the Proponent, in violation of Rule 14a-8(c), and any such new
proposal would have been submitted several months past the deadline (December 3, 2007) for
inclusion in the 2008 Proxy Statement provided by Rule 14a-8(e).

Thus, it continues to be the Company’s position, with which we concur, that the Proposal may be
omitted under Rule 14a-8(1)(6).

B. The Proposal may be omitted pursuant to Rule 14a-8(i)(3} - “Violation of Proxy
Rules.”

As discussed in the Original Request, Rule 14a-8(i)(3) permits the omission of a shareholder
proposal “if the proposal or supporting statement is contrary to any of the Commission’s proxy
rules.” This includes Rule 14a-9, which prohibits false or misleading statements in proxy
soliciting materials.

The Proponent, to date, has failed to offer any revisions to address any of the areas in which the
Proposal violates Rule 14a-9, including but not limited to, statements that are:

+ materially false or misleading (including the demonstrably false statements regarding the
costs of possible sewage treatment upgrades, the presence of fish kills, and the causes of
dissolved oxygen levels and algae blooms, and the materially and indisputably false
statements regarding the aggregate net generating capability of the Spokane River Dams,
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‘Office of the Chief Counsel
February 15, 2008
Page 3

as well as the insinuation that the Avista Board of Directors and senior management are
fraught with unspecified “internal interest conflicts™); or

e irrelevant to the consideration of the subject matter of the Proposal (including numerous
references throughout the Proposal to the Spokane River Dams and their environmental
impact, which, as discussed in the Original Request, is subject to comprehensive
oversight by both state and federal regulatory agencies, and on which an independent
board chair would have no impact).

Thus, it continues to be the position of the Company, with which we concur, that the Proposal
may be omitted under Rule 14a-8(i)(3), as being violative of Rule 14a-9.

C. The Proposal may be omitted pursuant to Rule 14a-8(i)(4) -“Personal Grievance;
Special Interest.”

As discussed in the Original Request, Rule 14a-8(i)(4) permits the omission of a shareholder
proposal if the proposal is “designed to ... further a personal interest, which is not shared by other
shareholders at large.”

Proponent claims that, in 2007, the Company’s Board of Directors “voted to adopt [his]
amendment to the Company’s Articles of Incorporation.” This is not true. On January 2, 2007,
the Company’s Board of Directors determined to include a proposal (the “2007 Board Proposal™)
in its proxy statement dated March 30, 2007 (the “2007 Proxy Statement”) regarding the
declassification of the Board of Directors. However, this was not Proponent’s proposal (the
“2007 Osborn Proposal™). The 2007 Board Proposal contained none of the problematic language
contained in the 2007 Osborn Proposal, and, in fact, Avista submitted a request for “no-action”
to the Commission regarding the 2007 Osborn Proposal (4vista Corporation (Jan. 9, 2007)),
specifically objecting to the same false, materially misleading, vague and irrelevant language that
appears in the current Proposal. In addition, as permitted under Washington law, the Board
remained neutral and made no recommendation either for or against the 2007 Board Proposal.
The Proponent’s statement that “it is inconsistent for the company to adopt my recommended
reform one year, and then assert personal grievance the next” is either the result of ignorance of
the actual facts surrounding the inclusion of the 2007 Board Proposal in the Company’s Proxy
Statement or an attempt to mislead the Staff. The Company has been entirely consistent in its
response to the Proponent’s false, misleading, vague and irrelevant supporting statements.
Further, we note that we are not aware of any requirement for the Board of Directors to be
consistent from year to year in its support or opposition to various shareholder proposals.

The fact that the Proponent uses the same arguments year over year to support different and
unrelated corporate governance proposals demonstrates that Proponent’s true objective is to
cause the Company to cease or substantially reduce its use of the Spokane River Dams.

Thus, it continues to be the Company’s position, with which we concur, that the Proposal may
continue to be omitted under Rule 14a-8(i)(4).
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I1. Conclusion

Based upon the foregoing analysis, we again respectfully request that the Staff advise Avista that
it will not recommend any enforcement action to the Commission if Avista excludes the Proposal
from its 2008 Proxy Statement. We would be happy to provide you with any additional
information and answer any questions that you may have regarding this matter. Should you
disagree with the conclusions set forth in this letter, we respectfully request the opportunity to
confer with you prior to the determination of the Staff’s final position.

Please do not hesitate to call me at (212) 259-7070 if I can be of any further assistance in this
matter. In my absence, you may contact my partner, Michael F. Fitzpatrick, Jr. at (212) 259-
6670 or my associates, Samantha Dow, at (212) 259-6159 and Danielle Vilinsky, at (212} 259-
7485.

Very truly yours,

DEWEY & LEBOEUF LLP, Counsel for
Avista Corporation

By ] Ant Terrell

5y . /2206/

Brian D. O’Neill

cc: Marian M. Durkin, Esq., Senior Vice President and General Counsel

Ms. Karen S. Feltes, Senior Vice President and Corporate Secretary
John Osborn, MD
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Subject Avista Corp. request for no-action determination from SEC
Sent:02/12/2008 12:45 PM

From: John Osborn [mailto:John@WaterPlanet.ws]

Sent: Wednesday, February 06, 2008 6:26 AM

To: cfletters@seac.gov

Cc: CorpComm

Subject: Avista Corp. request for no-action determination from SEC

To: Office of Chief Counsel, Division of Corporation Finance, SEC
From: John Osborn, MD, Avista shareholder

cc: Avista Corporation

Re: response to Avista’'s Corporations’ request for no action

Date: February 6, 2008

Ladies and Gentlemen:

On January 3, 2009, Avista Corporation requested that the staff of the Division confirm
that it will not recommend any enforcement action to the Commission if Avista excludes
my proposed shareholder resolution and supporting statement from its 2008 Proxy
Statement.

The following are my responses to the three main assertions by the company.

1) Avista’s request that my proposal may be omitted because of "absence of
power/authority"

Avista writes:
The Proposal contains a shareholder resolution urging that "the Board of
Directors take the necessary steps to require that an independent director serve
as chair of the board who may not simultaneously serve as chief executive of the
company" (emphasis added). The Staff has stated its position that "when a
proposal is drafted in a manner that would require a director to maintain his or
her independence at all times, we permit the company to exclude the proposal
under ule 14a-8(i)(6) on the basis that the proposal does not provide the board
with an opportun ity or mechanism to cure a violation of the standard requested
in the proposal.” ...

| would accommodate substituting a word for "require” if this is necessary for the SEC.



2) Avista's request that my proposal may be omitted because of "violation of
proxy rules"

Avista writes:
Rule 14s-8(i}(3) Rule 14a-8(i)}(3) permits the omission of a shareholder proposal
"if the proposal or supporting statement is contrary to any of the Commission’s
proxy rules." This includes Rule 14a-9, which prohibits false or misleading
statements in proxy soliciting materials. ...
Upon SEC request | will provide any additional documentation in support of my
statement. But the main point is made clear in my supporting statement: the
relationship between the company’s decisions on a major issue confronting the
company (in this instance, dam relicensing that could cost the company considerable
sums of money and impact adversely its reputation) and corporate governance. As
clinician and shareholder, | see the issue of Spokane River dams as symptomatic of
underlying problems with corporate governance in need of remedy.

3) Avista’'s request that my proposal may be omitted because of "personal
grievance; special interest”

Avista writes:
Rule 14a-8(i)(4) permits the omission of a shareholder proposal if the proposal is
"designed to ... further a personal interest, which is not shared by other
shareholders at large." While the Proposal, on its face, addresses an issue of
corporate governance, a significant portion of the argument focuses on the issue
of Spokane River Dams, a highly localized issue that is of particular personal
interst to the Proponent, but one that would not necessarily be of particular
concern to shareholders at large.

I've selected the issue of Spokane River Dams to illustrate the more fundamental

problem with corporate governance. Moreover, | have filed shareholder resolutions

before, including with Avista.

On November 30, 2006, | filed a resolution proposing to declassify the board’'s annual
elections, noting the support for this reform by several of Avista's larger shareholders
(Lord Abbott, Vanguard, and Morgan Stanley). In my 2006 supporting statement, | also
used the issue of Spokane River Dams to illustrate the need for reform. The response
from Avista's Board of Directors to my previous resolution? On January 2, 2007, the
Board voted to adopt my amendment to the company’s Articles of Incorporation.

It is inconsistent for the company to adopt my recommended reform one year, and then
assert personal grievance the next.

Thank you for your attention to this matter.



o DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsxb:hty with respect to
matters arising under Rule 14a-8 [17 CFR 240. 14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether orniot it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 142-8, the _Division’s staff considers the information furnished to it by the Company

“in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Comm1ssmn s staff, the staff will always consider information concemning alleged violations of
the statutes administered by the Commission, including argument as to- whether or not activities .
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be.construed as changing the staﬂ" s mformal

procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
_-proposal. Only a court such as a U.S. District Court can decide whether a company is obligated

to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not precludea
proponent, or any shareholder of a company, from pursuing any rights he or she may have against:
the company in court, should the management omit the proposal from the company’s proxy -
material.



March 6, 2008

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Avista Corporation
Incoming letter dated January 3, 2008

The proposal urges the board to take the necessary steps to require that an
independent director serve as chair of the board who may not simultaneously serve as
Avista’s chief executive.

We are unable to concur in your view that Avista may exclude the proposal under
rule 14a-8(i)(3). Accordingly, we do not believe that Avista may omit the proposal from
its proxy materials in reliance on rule 14a-8(1)(3).

We are unable to concur in your view that Avista may exclude the proposal under
rule 14a-8(i)(4). Accordingly, we do not believe that Avista may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(4).

We are unable to concur in your view that Avista may exclude the proposal under
rule 14-8(i}(6). Accordingly, we do not believe that Avista may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(6).

Sincerely,

Burdin_

Son¢ Brandon
Attorney-Adviser

END



