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December 12, 2007

VIA CERTIFIED MAIL/RRR

Securities and Exchange Commission
450 Fifth Street
Washington, D.C. 20549

Re: Filing Pursuant to Section 33 of the Investment Company Act of 1940 by
AMVESCAP PLC, INVESCO Funds Group, Inc. (1940 Act Registration No. 801-1569)
and Raymond R. Cunningham

Ladies and Gentlemen:

Pursuant to Sectton 33 of the Investment Company Act of 1940, we hereby file on behalf of AMVESCAP PLC,
INVESCO Funds Group, Inc. and Raymond R. Cunningham, letter with copy of recent Notice of Proposed
Amendment published by the Employee Benefits Security Administration of the Department of Labor in
Miriam Calderon, individually and on behalf of all others similarly situated v. AMVESCAP PLC, et al. and Case
No. MDL-1586 In Re: AIM, Artisan, INVESCO, Strong, and T. Rowe Price Mutual Fund Litigation in the Multi-

District Litigation pending in the United States District Court for the District of Maryland.

Sincerely,

Stephen R. Rimes
Assistant General Counsel

Enclosures PROCESSED

cc:  Mr. Robert B, Pike, SEC - Fort Worth ?7 JAN'1 02008

Mr. James H. Perry, SEC - Fort Worth
ame erry 0 JHOMSON
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GIBSON, DUNN & CRUTCHER LLP

LAWYERS

A REGISTERED LIMITED LIABILITY PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS
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\

1050 Connecticut Avenue, N.W. Washington, D.C. 20036-5306
{202) 955-8500
www.gibsondunn.com

ONISSIOE

mperry(@gibsondunn.com SECTION

November 29,2007 F‘Q, ;E‘Q

Direct Dial ":"'-‘.:'?jt%% Client No.
(202) 887-3667 46252-00038

Fax No.
(202) 530-9696

Patricia S. Connor, Clerk

U.S. Court of Appeals for the Fourth Circuit
110 East Main Street, Suit 501

Richmond, VA 23219

Ik

gt

Re: Wangberger v. Janus Capital Group, No. 06-2003 &

Dear Ms. Connor: ‘ L

Pursuant to Rule 28(j), I am writing to bring to the Court’s attention a recent Notice of
Proposed Amendment published by the Employee Benefits Security Administration of the De-
partment of Labor. 72 Fed. Reg. 65,597 (Nov. 21, 2007) (enclosed). That Notice reiterates that
Field Assistance Bulletin No. 2006-01 (the “FAB”; also enclosed) sets forth the Labor Depart-
ment’s current position on the “issues to be considered [by a plan fiduciary] when the need arises
to allocate settlement proceeds among different classes of participants and beneficiaries.” 72
Fed. Reg. at 65,601 n.14.

As discussed in appellees’ brief (at pages 32-33), the FAB makes clear the Department’s
view that a plan fiduciary “may properly decide to allocate the proceeds” of litigation “to current
participants,” even were such an allocation “may be seen as disadvantaging’” others who may
claim entitlement to the funds, such as persons who were participants at the time of the wrongdo-
ing but have since taken a distribution. FAB at 8. Moreover, the FAB makes clear that the fidu-
ciary “may reasonably conclude that certain participant-level allocations ... may instead be used
for other permissible plan purposes, such as the payment of reasonable expenses of administering
the plan.” FAB at 9. In ¢ither situation, former employees would not receive a pro rata alloca-
tion of the proceeds.

The FAB, as reconfirrned by the November 21 Notice, is flatly inconsistent with the luti-
gating position taken by the Secretary of Labor in her amicus brief in this case, which argues that
former employees “will” receive an additional allocation in the event of a recovery by the plan.
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DOL Br. 12. It also contravenes the assumption, made by several courts of appeals and repeated
by plaintiffs, that proceeds “must” be distributed to former employees, as opposed 1o, say, being
allocated to current participants. Graden v. Conexant Systems, Inc., 496 F.3d 291, 302 (3d Cir.
2007); see also Harzewski v. Guidant Corp., 489 F.3d 799, 803-04 (7th Cir. 2007).

We would appreciate vour circulating this letter to the panel assigned to this case, which
is scheduled for argument on December 5, 2007.

Respectfully submpgsed,

MAP/dI /
ce: All Counsel n
100346165_1.DOC /
A
/
{




Employee Bonsfits Security Administration

U.S. Department of Labor Washington, D.C. 20210

FIELD ASSISTANCE BULLETIN NoO. 2006-01
DATE: APRIL 19, 2006

MEMORANDUM FOR: VIRGINIA C. SMITH, DIRECTOR OF ENFORCEMENT
REGIONAL DIRECTORS

FrROM: ROBERT]. DOYLE_
DIRECTOR OF REGULATIONS AND INTERPRETATIONS

SUBJECT: THE [)ISTRIBUTION TO PLANS OF SETTLEMENT PROCEEDS
RELATING TO LATE TRADING AND MARKET-TIMING

ISSUE:

What are the duties and rasponsibilities under ERISA of independent
distribution consultants (1DCs), plan service-providers and fiduciaries with
respect to the allocation and distribution of mutual fund settlement proceeds to
plans and plan participants?

BACKGROUND:

Pursuant to Orders entered by the Securities and Exchange Commission (SEC) in
several SEC enforcement matters alleging late trading and market timing
activities, SEC distribution funds have been created for the purpose of making
distributions to investors ‘who suffered losses as a result of the conduct alleged in
the matters. For each relevant mutual fund or series of funds, an independent
distribution consultant (IDC) has been or will be appointed pursuant to SEC
Orders to establish a plan to distribute the monies from the settlement fund to
appropriate fund sharehoiders, subject to the SEC’s approval.

A number of ERISA-covered plans will be entitled to settlement proceeds by
virtue of their mutual fund investments. In some cases, plans will be the
shareholder of record and receive their settlement distribution directly from the
settlement fund. In other :ases, an intermediary, e.g., a broker-dealer,
-underwriter, and/ or record-keeper, will be the shareholder of record and plans,
as well as non-plan investors, will receive their settlement distribution based on
their interest in an “omnibus account” operated by the intermediary. When an
intermediary is involved, we understand that distribution plans may provide an
intermediary with the option of either receiving the settlement proceeds in a




lump sum and making the requisite distribution of proceeds to the individual
investors in its omnibus account or providing the IDC the necessary client and
transaction records, based on which the IDC will make distributions to the
individual investors. In other instances, we understand that distribution plans
will provide that the IDC will allocate and distribute settiement proceeds directly
to all beneficial shareholders, including plans.

Under certain settlement agreements, mutual fund companies or settling parties
may agree to pay the costs associated with allocations and distributions made by
the IDCs with respect to omnibus account clients of intermediaries. However, in
most instances it is anticipated that setlements will not provide for the costs
associated with allocations among plans or, at the plan level, among plan

participants and beneficiaries.

A number of issues have bezn raised by IDCs, intermediaries, plan sponsors,
plan-level fiduciaries, and others regarding the application of ERISA’s fiduciary
responsibility rules to the d:stribution and allocation of these settlement
proceeds. Among the issues raised are questions about whether and/or when
settlement proceeds will become “plan assets” under ERISA and when an
intermediary or other plan service-provider may become a “fiduciary” by virtue
of its receipt and investment of such proceeds. Other issues concern the duties of
 a plan fiduciary with respect to the allocation of such proceeds among plans and
participants and beneficiaries.

This bulletin provides general guidance to EBSA regional offices regarding the
Department’s views on the application of ERISA’s fiduciary rules to parties
involved in the distributior. and allocation of mutual fund settlement proceeds to
employee benefit plans anc. among the participants and beneficiaries of such
plans.

ANALYSIS:

Independent Distribution Consultants (IDCs) ~ Allocation among shareholders

In light of the fact that some ERISA-covered employee benefit plans, as investors
in the relevant mutual funcls, will be entitled to a portion of the mutual fund
settlement proceeds, questions have been raised as to whether an IDC, in
developing and implementing a distribution plan, is subject to ERISA’s fiduciary
rules. It is the view of the IDepartment that the development and implementation
of settlement fund distribution plans will not, in and of itself, cause an IDC to
become a fiduciary under BRISA.




Section 3(21) of ERISA defines a fiduciary as one who has or exercises
discretionary authority or control in the administration or management of an
employee benefit plan or exzrcises any authority or control respecting
management or disposition of its assets. In determining whether particular
funds constitute plan assets, the Department has issued regulations describing
what constitutes plan assets with respect to a plan’s investment in other entities
and with respect to participant contributions. See 29 CF.R. § § 2510.3-101 and
2510.3-102. The Department also has indicated that the assets of an employee
benefit plan generally are tc be identified in other situations on the basis of
“ordinary notions of property rights.”?

As discussed above, IDCs are appointed pursuant to SEC Orders to establish a
plan to distribute the monies from the settlement fund to affected shareholders,
and prior to implementation, distribution plans must be approved by the SEC.
The IDC, in this capacity, has not been engaged to act on behalf of an employee
benefit plan or plans and is not an agent of the plans. Moreover, we have been
informed by the SEC that no mutual fund investor, including employee benefit
plan investors, has an interest in or claims against setttement fund proceeds prior
to their distribution to the affected shareholders.2 For these reasons, in our view,
under the regulations and applying ordinary notions of property rights,
settlement fund proceeds, in whole or in part, would not constitute plan assets
prior to their distribution bv an IDC to affected plan shareholders or
intermediaries acting on their behalf. Accordingly, an IDC, in developing and
implementing a distribution plan, would not be exercising any authority or
control in the administration or management of an employee benefit plan or its
assets. Therefore, the development and implementation of settlement fund
distribution plans will not, in and of itself, cause an IDC to become a fiduciary
under ERISA. '

This coniclusion would not ‘se affected by the fact that the IDC, as part of its
distribution plan, applied a de minimis threshold for determining which
shareholders, including plans, received distributions, or imposed conditions on
the receipt of a distribution, such as conditioning receipt on the use of a
particular allocation methodology at the participant-levelor furnishing a report
to the IDC on how the distributed funds were allocated among participants.

1 See Advisory Opinion 2005-08A (May 11, 2005) and Advisory Opinion 92-24A (November 11,
1992). '

? See generally 17 C.F.R. § 201110}, ¢t. seq. (SEC Rules on Fair Fund and Disgorgement Plans).

3 Among other things, an allocafion methodology might include the use of a particular algorithm
or a restriction on the depositing of proceeds in the forfeiture account of a plan.




Intermediaries — Allocation aniong omnibus account clients

Unlike IDCs acting under the auspices of the SEC, intermediaries, in receiving
settlement fund proceeds, v/ill be acting on behalf of their omnibus account
clients, including employee benefit plan clients.* The omnibus account clients,
therefore, will have a beneficial interest in the settlement fund proceeds received
by the intermediary, without regard to whether determinations have been made
as to the specific entitiement of each omnibus account client. Accordingly,
applying ordinary notions of property rights, settlement fund proceeds received
by intermediaries on behalf of employee benefit plan clients will constitute plan
assets and, as such, will be required to be held in trust and managed in
accordance with the fiduciary responsibility provisions of Part 4 of Tltle Tof
ERISAS

Without regard to whether an intermediary was a fiduciary with respect to an
employee benefit plan prior to receiving a distribution of settlement proceeds, an
intermediary receiving proceeds on behalf of an employee benefit plan would, in
the view of the Department, be assuming fiduciary responsibilities upon receipt
of such proceeds as a result of having discretionary authority or control
respecting administration o management of an ERISA plan or exercising any
authority or control respecting management or disposition of plan assets. The
Department notes that the decision by an intermediary, who is not otherwise a
fiduciary, to decline to receive a settlement fund distribution on behalf of its
omnibus account clients would not, in and of itself, be viewed as a fiduciary
decision. The mtermedlary s decision or related actions, however, may
nonetheless give rise to fiduciary liability if such actions adversely affect the
plan’s right to receive proceuds in accordance with the IDC's plan of
distribution.

4 Some IDC plans may include ER'SA plans within the definition of “intermediaries.” This
discussion of intermediaries is intended to include only those intermediaries that are not ERISA
plans. Where ERISA plans are themselves shareholders of record, the fiduciaries of such plans
are generally acting in a fiduciary capacity with respect to the settlements.

3 For example, any deposit of proceeds in funds managed by an intermediary or affiliate would
be a transaction prohibited by section 406 of ERISA unless a relevant statutory or administrative
exemption applies. -
& For example, if an intermediary elects not to receive settlement fund proceeds on behalf of its
employee benefit plan clients and also refuses to provide client records and other information
necessary for an IDC to make the required distributions, the intermediary would be considered to
be effectively exercising discretion or control over plan assets and, thereby, subject to ERISA's
fiduciary standards because its act ons will have prevented the plan from receiving a share of the
settlement.




As noted above, an intermediary in receipt of settlement fund proceeds will be
required to hold the proceeds in trust and manage those proceeds in accordance
with the fiduciary responsibility provisions of Part 4 of Title L. Among other
things, an intermediary in discharging its responsibilities to act prudently and
solely in the interest of plan participants and beneficiaries, in accordance with
section 404(a) of ERISA, may have to invest the proceeds pending the
development and/ or implementation of a plan for distributing the proceeds to
individual omnibus account clients. In such instances, the intermediary may also
be responsible for developing and/or implementing a plan for allocating
settlement proceeds among individual omnibus account clients.

If an IDC, as part of its distribution plan approved by the SEC, makes available
to an intermediary or requires, as a condition to the distribution, that the
intermediary utilize a particular methodology for allocating settlernent fund
proceeds among individual omnibus account clients, the Department will, as an
enforcement matter, view the application of such methodology to the allocation
of settlement fund proceeds among individual omnibus account clients as
satisfying the requirements of section 404(a) with respect to the methodology for
allocating assets to employee benefit plans. We note that while the use of a
particular allocation methodology may be considered prudent, fiduciaries also
need to ensure that implementation of the methodology (e.g., making allocations
and distributions in accordince with such methodology) is carried outina
prudent manner.

In some instances, the intermediary will be responsible both for developing and
implementing the plan for allocating proceeds among its omnibus account
clients. As fiduciaries, intermediaries must be prudent in the selection of the
method of allocating the proceeds among its clients in an omnibus account,
including plans. Prudence in such instances would, at a minimum, require a
process by which the fiduciary chooses a methodology where the proceeds of the
settlement would be allocaled, where possible, to the affected clients in relation
to the impact the late tradirig and market timing activities may have had on the
particular plan. However, prudence would also require a process by which the
fiduciary weighs the costs and ultimate benefit to the clients associated with
achieving that goal. For example, there may be instances where the cost of
allocating an amount to a particular plan may exceed the projected amount of the
proceeds with respect to wixich the plan might be entitled under a prudent
methodology. In such instances (i.e., where the cost to the plan is projected to
exceed the benefit to the plan), an allocation plan would not be considered
imprudent merely because it included an objective formula pursuant to which
amounts otherwise allocabie to a plan are forfeited and reallocated among other
omnibus account clients, provided that any such formula applies to all omnibus




account clients, not just employee benefit plans, and does not permit the exercise
of discretion by the intermediary.

Further, it is our view that ian allocation plan would not fail to be “solely in the
interest of participants,” fo:: purposes of section 404(a)(1), merely because the
allocation methodology doa2s not result in an exact reflection of transactional
activity of the clients, provided such method is reasonable, fair and objective.
For example, if a fiduciary Jetermines that it would be more cost-effective to do
8o, it may allocate the proceeds among clients in an omnibus account according
to the average share or dollar balance of the clients” investment in the mutual
fund during the relevant period.

In some instances, the services rendered by intermediaries in connection with the
receipt, allocation and/or distribution of settlement fund proceeds may involve
services or compensation not contemplated in the service provider agreement
between the employee benefit plan(s) and the intermediary. While an
intermediary may charge plans for any direct expenses incurred in connection
with receipt, allocation and/or distribution of settlement fund proceeds, an
intermediary, as a plan fiduciary, cannot compensate itself from plan assets
beyond direct expenses without violating the prohibited transaction rule of
section 406 of ERISA.7

If the receipt, allocation ancl/ or distribution services of the intermediary, and
compensation for such services, are carried out in accordance with the directions
and approval of appropriatz plan fiduciaries, the intermediary may be able to
avoid fiduciary status and issues relating to self-dealing under ERISA. However,
determinations as to whether approval by a plan fiduciary has occurred would
be factual in nature and would involve considerations such as language in
relevant service contracts or whether the intermediary has disclosed to its
employee benefit plan clients sufficient information concerning its proposed
administration of the settlernent proceeds so that the plan client reasonably can
approve the arrangement biased upon its understanding of the arrangement and
related expenses.?

In some instances, an intermediary may receive settlement proceeds with respect
to plans that have, since the event leading to the settlement, hired a new record

7 Advisory Opinion Nos. 2001-10.A (December 14, 2001), 93-06A (March 11, 1993).

! See Field Assistance Bulletin 2002-3 (November 5, 2002). See also Advisory Opinion 2001-02A
(February 15, 2001). In this advisory opinion involving demutualization proceeds distribution,
Prudential provided the policyholder advance notice of the allocation options and a reasonable
period of time (here at least 60 days) to select an option. As long as the plan fiduciary actually
chose the defauit allocation, its failure affirmatively to communicate that decision to Prudential
did not cause Prudential to becone a fiduciary by implementing that option.




keeper or intermediary for investments made by the plan. In such instances, the
intermediary in receipt of the proceeds would still be considered a fiduciary with
respect to plan assets in its possession and would be expected to transfer the
assets to the plan’s new record keeper or to an appropriate fiduciary of the plan.

An intermediary may also receive proceeds on behalf of plans that have
terminated. In such instances, an intermediary should make reasonable efforts to
deliver such assets to a responsible plan fiduciary (most likely, the plan sponsor)
for distribution to plan participants or other appropriate disposition. If the
intermediary is unable to locate a responsible plan fiduciary after a reasonable
and diligent search, the intermediary may reallocate such proceeds among its
other clients. Under no circumstances may an intermediary retain such assets for
its own use.

Plan Fiduciary - Allocation armong participants and beneficiaries

The following discussion focuses on the obligations of the plan fiduciary in
allocating settlement fund proceeds among the plan’s participants and
beneficiaries. For purposes of this discussion, the fiduciary might be the plan
sponsor, intermediary or other person charged with allocating the proceeds
among, participants and bereficiaries.

Similar to the allocation of settlement fund proceeds among plans, if an IDC, as
part of its distribution plan approved by the SEC, requires, as a condition to the
distribution, that the fiduciary utilize a particular methodology for allocating
settlement fund proceeds arnong plan participants and beneficiaries, the
Department will, as an enforcement matter, view the application of such
methodology to the-allocation of proceeds among participants and beneficiaries
as satisfying the requiremer s of section 404(a) with respect to the methodology:
for allocating assets to participants and beneficiaries.

Ifan IDC’s distribution plan. provides, but does not require the use of, a
methodology for allocating proceeds among plan participants and beneficiaries,
the Department also will, as an enforcement matter, view the use of such
methodology as satisfying the requirements of section 404(a)(1)(A) and (B) of
ERISA with respect to a methodology for allocating assets to participants and
beneficiaries. As noted above, while the use of a particular allocation
methodology may be treated as prudent, fiduciaries also need to ensure that
implementation of the IDC allocation methodology (e.g., making allocations to
participants and beneficiaries in accordance with the methodology) is carried out
in a prudent manner.




In the absence of guidance in the IDC's distribution plan with respect to
allocations to a plan’s participants and beneficiaries, fiduciaries must select a
method or methods for allccating proceeds. In this regard, a plan fiduciary must
be prudent in the selection of a method of allocating settlement proceeds among
plan participants. Prudenc? in such instances, at a minimum, would require a
process by which the fiduciary chooses a methodology where the proceeds of the
settlement would be allocated, where possible, to the affected participants in
relation to the impact the market timing and late trading activities may have had
on the particular account. IJowever, prudence would also require a process by
which the fiduciary weighs the costs to the plan or the participant accounts and
ultimate benefit to the plan or the participants associated with achieving that
goal.

In addition, a fiduciary’s decision must satisfy the “solely in the interest of
participants” standard of section 404(a)(1) of ERISA. In this regard, a method of
allocation would not fail to be “solely in the interest of participants” merely
because the selected method may be seen as disadvantaging some affected
participants or groups of participants. In deciding on an allocation method, the
plan fiduciary may properly weigh the competing interests of various
participants or classes of plan participants (e.g., affected versus current
participants) and the effects of the allocation method on those participants
provided a rational basis exists for the selected method and such method is
reasonable, fair and objective. For example, if a fiduciary determines that plan
records are insufficient to r2asonably determine the extent to which participants
invested in mutual funds during the relevant period should be compensated, the
fiduciary may properly decide to allocate the proceeds to current participants
invested in the mutual fund based upon a reasonable, fair and objective '
allocation method. Similarly, if a plan fiduciary determines that the cost to
allocate the proceeds among participants whose accounts were invested in the
mutual fund during the entirety of the relevant period approximates the amount
of the proceeds, the fiduciary may properly decide to allocate the proceeds to
current participants invested in the mutual fund based upon a reasonable, fair
and objective allocation method.

As plan assets, the proceeds of the settlement may not be used to benefit
employers, fiduciaries or other parties in interest with respect to the plan.
Sections 403(c) and 406 of ERISA. Such proceeds should not be used to offset an
employer’s future contributions to the plan, unless such use is permissible under
the terms of the plan and would not violate applicable provisions of the Internal
Revenue Code (e.g., such as when amounts involved would be considered
“forfeitures” under the ternis of the plan). However, we believe that a plan



fiduciary, consistent with its obligations under sections 404 and 406,° may
reasonably conclude that cextain participant-level allocations that are not “cost-
effective” (e.g., allocations to participant accounts of de minimis amounts) may
instead be used for other prrmissible plan purposes, such as the payment of
reasonable expenses of administering the plan.

It is the view of the Department that compliance with ERISA’s fiduciary rules
generally will require that a fiduciary accept a distribution of settlement
proceeds. The Department recognizes, however, that in rare instances the cost
attendant to the receipt ancl distribution of such proceeds may exceed the value
of such proceeds to the plan’s participants. In such instances, and provided that
there is no other permissible use for such proceeds by the plan (e.g., payment of
plan administrative expenses), it might be appropriate for a plan fiduciary to not
accept the settlement distribution.

CONCLUSION

SEC settlement fund proceads resulting from market timing and late trading
activities will not be consiclered “plan assets” until distributed from the
settlement fund. A party will be a fiduciary to the extent it exercises any

- authority or control over such plan assets following distribution by an IDC.

Settlement fund proceeds will upon distribution to a plan or an intermediary
constitute plan assets and, therefore, will be required to be held in trust and
managed in accordance with ERISA's fiduciary responsibility rules. In general,
as an enforcement matter, plan fiduciaries and intermediaries will be considered
to satisfy their fiduciary duty to prudently select a method for allocating
settlement proceeds if they utilize an allocation methodology provided or
required by an IDC in a distribution plan approved by the SEC.

While plan fiduciaries genzrally have flexibility in designing a methodology for
allocating settlement fund proceeds among the plan’s participants and
beneficiaries, plan fiduciaries must ensure that the selected methodology does

. not otherwise violate the prudence and “solely in the interest” requirements of
section 404(a).

Finally, plan fiduciaries should docurnent appropriately the plan’s receipt and
use of such settlement prozeeds and work closely with their record-keepers and
other service-providers in completing the process.

? A violation of section 406 would arise, for example, if the plan document provides that the
employer would pay plan expe:ases.




Questions concei'ning the information contained in this Bulletin may be directed

to the Division of Fiduciary [nterpretations, Office of Regulations and
Interpretations, 202.693.8510.
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be submitting the following information
collection request to the G?ﬁce of
Management and Budget {OMB) for
review and approval in accordance with
the Paperwork Reduction Act of 1995.
The proposed information collection is
published to obtain comments from ths
public and affected agencies, This
proposed information collection was
previously published in the Federal
Register Volume 72, Number 164, page
48682 on August 24, 2007, allowing for
& 60-day comment period,

Tha purpuose of this notice is to allow
for an additional 30 days for public
comment until December 21, 2007, This
process is conducted in accordance with
5 CFR 1320.10.

Written comments and/or suggastions
regarding the items contained in this
notice, especially the estimated public
burden and assoclated response time,
should be directed {0 the Office of
Management and Budget, Office of
Infarmation and Regulatory Affairs,
Attention: Department of Justice Desk
Officer, Washington, DC 20503,
Additionally, comments may he
submitted to OMB via facsimile to (202)
J95-5806.

Written comments and suggestions
from the public and affected agencies
concerning the proposed collection of
information are encouraged. Your
comments should address one or more
of the following four peints:
~—Evaluate whether the proposed

collection of information is necessary

for the proper performance of the
functions of the agency, including
whether the information will have

Eraclical utility;
~—Evaluate the accuracy of the agencies

estimate of the burden of the

proposed collection of information,
including the validity of the
methodology end assumptions used;

—Enhance the quality, utility, and
clarity of the information to be
collected; and

~—Minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate aulomated, electronic,
machanical, or other technological
collection techniques or other forms

of information technalogy, e.g.,

permitting electronic submission of

responses.

Overview of This Information
Collection:

(1) Type of Information Collection:
Extension of a currently approved
collection.

(2} Title of the Form/Callection: Drug
QQuestionnaire (DEA Form 341),

(3} Agency form number, if any, and
the applicable component of the
Department sponsoring the collection:

Form number: DEA Form 341.

Component: Human Resources
Division, Drug Enforcement
Administration, U.S. Department of
justice.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract:

Primary: Individuals.

Other: none.

Abstract: DEA Policy states that a past
histary of illegal drug use may be a
disqualification for employment with
DEA. This form asks job applicants
specific questions about their personal
history, if any, of illegal drug use.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an averags respondent to
respond: It is estimated that 31.800
respondents will respond annually,
taking 5 minutes to complete sach form.

(6} An estimate of the total public
burden {in hours} associated with the
collection; 2,650 annual burden hours.

If additional information is required
contact: Lynn Bryant, Department
Clearance Officer, United States
Department of Justice, Justica
Management Division, Policy and
Planning Staff, Patrick Henry Building,
Suite 1600, 601 D Street, NW.,
Washington, DC 20530.

Datad: November 15, 2007.

Lynn Bryant,
Department Clearance Officer, PRA,
Department of Justice.

[FR Doc. E7-22719 Filed 11-20-07; 8:45 am]
BILLING CODE 4410-09-P

EMPLOYEE BENEFITS SECURITY
ADMINISTRATION

[Appiicaticn No, D~11337)]

Proposed Amendment to the Class
Exemption for the Ralease of Claims
and Extenslons of Credit in
Connection With Litigation

AGENCY: Employee Benefits Sscurity
Administration, Departmant of Labor.

ACTION: Notice of proposed amendment
to a class exemption.

suMmMaRY: This document contains a
notice of a proposed amendmant to a
class exemption from certain prohibited
transaction restrictions of the Employee
Ratirement Income Security Act of 1974
{ERISA or the Act) and from certain
taxes imposed by the Internal Revenue
Code of 1966, as emended (the Code).
The proposed amendment 1o the class
exemption, PTE 2003-39 (68 FR 75632,
Dec. 31, 2003}, would apply to
transactions engaged in by a plan in
connection with the settlement of

litigation, including bankruptcy
litigation. This amendiment is being
proposed in response to requests from
practitioners and independent
fiduciaries who sought an expansion of
the types of consideration that plans
could accept in connection with the
settlement of litigation. The proposed
exemption, if granted, would affect all
employee benefit plans, the participants
and beneficiaries of such plans, and
parties in intarest with respect to those
plans engaging in the described
transactions.

DATES: Written comments and requasts
for a public hearing shall be submitted
to the Department before January 22,
2008.

DATES: Effective Date: Il adopted, the
proposed amendments wouﬁi be
seffective as of date of publication of the
final amendments in the Federal
Register,

ADDRESSES: All written comments and
Tequests for a public hearing {preferably
3 copies) should be sent to: U.S.
Department of Labor, Employee Benefits
Security Administration, Room N-5700,
200 Constitution Avenue, NW.,
Washington, DC 20210, Attention:
Proposed Amendment to Plan
Settlement Class Exemption.
Commenters are encouraged to submit
responses electronically by e-mail to e-
OED&dol.gov, or by using the Federal
eRulemaking porta! al
www.regulations.gov. All responses will
be available for public inspection in the
Public Disclosure Room, Employee
Benefits Security Administration, U.S.
Department of Labor, Room N~1513,
200 Constitution Avenue, NW.,,
Washington, DC 20210, and onlins at
www.regulations.gov and http://
www.dol gov/ebsa.

FOR FURTHER INFORMATION CONTACT:
Brian Buyniski, Office of Exemption
Determinations, Employee Benefits
Security Administration, U.S,
Department of Labor, Washington DC
20210 (202) 6938540 [not a toll-free
number).

SUPPLEMENTARY INFORMATION: This
document contains a notice that the
Department i3 proposing an amendment
to a class exemption from the
restrictions of sections 406(a) and 407(a}
of the Act and from the sanctions
resulting from the application of section
4975 of the Code, by reason of section
4975(c)(1)(A)} through (D} of the Code.
The exsmption described herein is
being proposed by the Department on its
own motion pursuant to section 408(a)
of the Act and section 4975(c)(2) of the
Code, and in accordance with the
procedures set forth in 29 CFR part 2570
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subpart B (55 FR 32836, August 10,
1990).1

Executive Order 12866 Statement

Under Executive Order 12866, the
Department must determine whether a
regulatory action is “significant” and
therefore subject to the requirements of
the Executive Order and subjsct to
review by the Office of Management anul
Budget (OMB). Under section 3(f], the
order defines a ''significant regulatory
action” as an action that is likely to
result in a rule {1) having an annual
effect on the economy of $100 million
or mors, or adversely and materially
affecting a sector of the economy,
praductivity, competition, jobs, the
environment, public health or safety. or
State, local or tribal governments or
communities (also referred to as
"economically significant”); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3}
materially altering the budgetary
impacts of entitlement grants, user {ees,
or loan programs aor the rights and
obligations of recipients thereof; or (4]
raising nove! legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of the Executive
Order, it was determined that this action
i3 not “significant” under Section 3{f){4)
of the Executive Order. Accordingly,
this action has not been reviewed by
OMB.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 {44 U.5.C. 3501-
3520) (PRA 95), the Department
submitted the information collection
request (ICR) included in the Class
Exemption For Releass of Claims and
Extensions of Credit in Connection with
Litigation (the ““Class Exemption'] to
the Office of Management and Budget
{(OMB) for review and clearance at the
time the class exemption was published
in the Federal Register (68 FR 75632,
Decsmber 31, 2003) under OMB control
number 1210-0091. The ICR was
renewed by OMB on May 11, 2006.

As part of its continuing effort to
reduce paperwork and respondent
burden, the Department of Labor
conducts a preclearance consultation
program to provide the general public

 Section 102 of Reorganization Plan No. 4 of
1978, 5 U.5.C. app. a1 214 [2000) generally
transferred the authority of the Secretary of
Treasury 1o issue examplions under section
4875{c)(2} of the Code to the Secretary of Labor. In
the discussion of the exemption, references to
spacific provisions of the Act should be read to
refer as wel? to the corresponding provisions of
saction 4975 of tha Code,

and Federal agencies with an
opsortunity to comment on proposed
and continuing collections of
information in accordance with the
Paperwork Reduction Act of 1985 (PRA
95) (44 U.S.C. 3506(c)(2)(A)), This helps
to ensure that the public understands
the Department’s collection
instructions, respondents can provide
the requested data in the desired format,
the reporting burden (time and financial
resources) is minimized, and the
Department can properly assess the
impact of collsction requirements on
respondents.

vrrently, the Department is soliciting
comments concerning the information
collection request {ICR) included in the
Proposed Amendment to the Class
Exemption for the Release of Claimsg and
Extensions of Credit in Connection with
Litigation. A copy of the ICR may be
obtained by contacting the person listed
in the PRA Addressee section below.

The Department has submitted a capy
of amendment to OMB in accordance
with 44 U.S.C. 3507(d} for review of its
information collections. The
Department and OMB are particularly
interested in comments that:

Evaluate whsther the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

Evaluate the accuracy of the agency's
estimate of the burden of the coilection
of information, including the validity of
the methodology and assumptions used;

Enhance the quality, utility, and
clarity of the information to be
collected; and

Minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniquas or other forms of
information technology, &.2., by
permitting electronic submission of
responses,

ommaents should be sent to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Oitice Building, Washington, DC 20503;
Attention: Desk Officer for the
Employee Bensfits Security
Administration. Although comments
may be submitted through January 22,
2008, OMB requests that comments be
received within 30 days of publication
of the Proposed Amendment to the
Class Exemption for the Release of
Claims and Extensions of Credit in
Connection with Litigation to ensure
their consideration,

PRA Addressee: Address requests for
copies of the ICR to Gerald B. Lindrew,

Office of Policy and Research, U.S.
Department of Labor, Employee Bensfits
Security Administration, 200
Constitution Avenue, NW,, Room N~
5718, Washington, DC 20210.
Telephone: (202) 693-8410; Fax: {202)
218-5333. Thess are not toll-free
numbers. A copy of the ICR also may be
obtained at hitp://www. Reglnfo.gov.

The Class Exemption contains the
following information collections:

Written Settlement Agreement. The
terms of the settlement must be
specifically described in a written
agreement or consent decree.

Acknowledgement by Fiduciary, The
fiduciary acting on behalf of the plan
must acknowledge in writing that s/he
is a fiduciary with respect to the
settlement of the litigation.

The proposed amendment would
expand the scope of non-cash
consideration that may be accepted by
an Authorizing Fiduciary on behalf of
the plan in connection with the
settlement of litigation (subject to
additional conditions) to include the
following: (i} Employer securities,
including bonds, and stock rights or
warrants to acquire employer stock; (ii)
a written promise by the employer to
increase future contributions to the plan
{as valued by a qualified appraiser};
and/or (iii) a written agreement to adopt
future plan amendments or provide
additional employee benefits as
approved by LEe Authorizing Fiduciary
without an independent appraisal
{"‘benefit enhancements’').

The proposed amendment to the class
exemplion would modify the written
settlement agreement information
collection by requiring the agreement to
specifically describe (i) the employer
sscurities and written: promises of future
employer contributions (and the
methodology for determining the fair
market valte of such consideration) that
has been tendered as consideration in
settlemont of litigation and/or (ii)
benefit enhancements as approved by
the Authorizing Fiduciary that are
provided to the plan as consideration
for settlement. Becauss it is usual and
customary business practice to express
the terms of a settlement in writing with
some degrae of detail, no additional
hour burden has been accounted for this
provisicn of the proposed amendment.

The 2007 proposed amandment also
would modify the information
collaction associated with the Fiduciary
Acknowledgment by requiring the
Authorizing Fiduciary to acknowledge
its fiduciary responsibility for the
approval of an atterney’s fee award in
connection with the settlement in
writing. The Department expects the
Authorizing Fiduciary to incorporate
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this acknowlsdgement into the
investment management or trustee
agreement outlining the terms and
conditions of the fiduciary's retention as
8 plan service provider, and that this
agreement will already be in existence
as part of usual and customary business
practice. The additional hour burden
attributable to the acknowledgement
provided in the proposed amendment is
negligible; therefore, the Department has
not increased the oversll hour burden
for this provision of the proposed
amendment.

1. Background

Based upon feedback from
practitioners and independent
fiduciaries working to settle litigation in
accordance with PTE 2003-39, the
Department proposes to expand the type
of consideration that can be accepted by
an employee benefit plan in settlement
of litigation. While the Department
encourages cash settlements, it
recognizes that there are situations in
which it may be in the interest of
participants and beneficiaries to accept
consideration other than cash in
exchange for releasing the claims of the
plan snd/or the plan fiduciary. In
addition, because ERISA does not
permit plans to hold employer-issued
stock rights, warrants, or most bonds,
without an individual exemption,? the
transactions covered by the class
exemption have been expanded to
include acquisition, holding, and
disposition of employer securities
received in settlement of litigation,
including bankruptcy litigation. Other
amendments seek to clarify the scope of
the duties of the independent fiduci
charged with responsibility for settling
litigation.

In this regard, the prohibited
transaciion provisions of the Act
generally prohibit transactions betwesn
a plan and a party in interest {including
a fiduciary) with respact to such plan.
Specifically, section 406{a} of the Act
states that:

(1) A fiduciary with respect to a plan
shall not cause the plan to engage in a
transaction, if he knows or should know
that such transaction constitutes a direct
or indirect—

(A) Sale or exchange, or leasing, of
any property betwsen the plan and a
party in interast;

*For example, PTE 2004-03, Lodgian 401(k) Plan
and Trust Agresment, 89 FR 7508, 7509 (Feb. 14,
2004) (warrants); PTE 200333, Liberty Media
401(k) Savings Plan, 68 FR 84657 (Mov. 14, 2003)
(stock rights): PTE 2002-02, The Golden Retirement
Savings Program and The Golden Sacurity Program,
67 FR 1242, 12473 {jan. 2. 2002} [warrants).

(B) Lending of money or other
extension of credit between the ptan
and a party in interest;

(C) Furnishing of goods, services, or
facilities between the plan and a party
in interest;

{D) Transfer to, or use by or for the
benefit of, a party in interest, of any
assets of the plan; or

(E) Acquisition, on behalf of the plan,
of any employer security or employer
real property in violation of section
407(a).

(2) No fiduciary who has authority or
discretion to control or manage the
assots of 4 plan shall permit the plan to
hold any employer security or employer
real property if he knows or should
know that holding such security or real
property violates section 407(a).

I1. Description of Existing Relief

The class exemption for the release of
claims and extensions of credit in
connection with litigation provides
limijted relief. Since conflicted
fiduciaries are not permitied to have a
role under the exemption in settling the
litigation, no relief is provided from the
self-dealing provisions of ERISA. The
current exemption permits the release of
the plan’s or the plan fiduciary’s claim
against a party in interest in exchange
for consideration, and related
extensions of credit. No relief is
provided for any prohibited transactions
that are part of the underlying claims in
the litigation, or any new prohibited
transactions that may be proposed in
settlement of litigation.3

In those situations whaere the
prohibited transaction at issue is
“corrected’ in compliance with section
4875{(f)(5) of the Code, this exemption
will not be necessary because correcting
a prohibited transaction under section
4975 of the Code does not give rise to
a prohibited transaction under Title [ of
the Act.+ Additionally, there is no

*Whers the Dapartment of Labor (DOL) and/or
the Internal Revanue Service (IRS) is a party 10 the
iitigation, new prohibited transactions may be
permitted to resolve litigation pursuant to PTE 76-
15, Clage Exemption for Cartain Transactions
Authorized or Required by Judicie) Order or
Judicially Approved Settlament Decroe, 44 FR
26979 {May 8, 1979). DOL may also enter into a
valuntary settlement with parties covered by
ERISA, in which case any prospective prohibited
transactions may be covarad by the Class
Exemplion to Permit Certain Transactions
Authorized Pursiant to Settlement Agresments
‘between the Department of Labor and Plans, FTE
54-71, 58 FR 51218 (Oct. 7, 1994},

*1t should be noted that the Department of tha
Treasury has suthority 1o issue regulations, rulings
and opinions regarding the torm “cotrection” &3
defined in soction 4875 of the Code. Roorg, Plan No.
4 of 1878, 5 U.S.C. App. at 214 (2000). Treas. Reg.
section 53.4541(e)-1{c)(1} (1688) [excise taxes on
private foundations) applies to “correction” of
prohibited transactions under section 4975(f) of the

prohibited transaction if the plen
receivas consideration,® but does not
have to relinguish its cause of action, or
other assets. Finally, if the dispute
involves the provision of services or
incidental goods by a service provider,
the settlement may fall within the
statutory exemption under section
408(b)(2) of the Act.®

The exemption is not available where
a party in interest is suing an employee
benefit plan, unless the party in interest
is suing on behalf of the plan pursuant
1o section 502(a)(2) or (3) of ERISA, in
their capacity as a participant,
beneficiary, or fiduciary, Further, it is
the view of the Department that, in
general, no exemption is needed to
settle benefits disputes,” including
subrogation cases.

The operative language of the current
class exemption provides as follows:

Section 1. Covered Transactions

Effective January 1, 1975, the restrictions of
section 406{a}{1)[A). (B) and (D) of the Act,
and the taxes imposed by section 4975(s} and
(b) of the Code. by reason of section
4975(c)(1)(A}, (B} and {D) of the Code, shall
not apply to the following transactions, if the
ralevant conditions set forth in sections 11
through Il below are met:

fa) The releass by the plan or & plan
fiduciary, of a legal or equitable claim against
a party in interest in exchange for
consideration, given by, or on behalf of, a
party in interest to the plan in partial or
complete settlement of the plan's or the
fiduciary's claim,

(b) An extension of creditby a plantoa |
party in interest in connection with a |
settlement whereby the party in interest
agrees to repay, over tims, an amount owed |
10 the E}an in settlement of a legal or

uitable claim by the plan or a plan
fiduciary against the party in interest.

Section II. Conditions Applicable to All
Transactions

(a) There is a genuine controversy
invelving the plan. A genuine controversy
will be deemed 10 exist where the court has
certified the case as a class-action.

(b) The fiduciary that authorizes the
settlement has no relationship to, or interest
in, any of the parties involved in the
litigation, other than the plan, that might
affect the exercise of such person's best
judgment as a fiduciary.

(c) The settlement Is reasongble in light of
the plan's likelihood of full recovery, the
risks and costs of litigation, and the value of
claims foregone.

(d) The terms and conditions of the
transaction are no less favorable to the plan

Code (dealing with pension excise taxes) by reason
af Temp. Treas, Reg. saction 141.4975-13 {1586).

5 Parties entering into such arrangement shou!d
review the IRS rules with respect to restorative
payments. Rev, Rul. 20025, 2002-2 C.B. 116,

* See, Advisory Opinion 85-26A (Oct, 17, 1905).

? Lockheed v. Spink, 517 .5, 882, 892893
{1896){the payment of benofits (s not a prohibited
transaction).
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than comparable arms-lengih terms and
conditions that would have been agreed to by
unrelated parties under similar
circumstances,

(e) The transaction is not part of an
agreement, arrangement, or understanding
designed to benefit a parly in interest.

(f} Any extension of credit by the planto
a party in interest in connection with the
settlemnent of a legal or equitable claim
against the party in interest is on lerms that
are reasoneble, taking into consideration the
credilworthiness of the party in interest and
the time value of monay.

(g) The wansaction is not described in
Prohibited Transection Exemption (PTE) 76--
1. Al (41 FR 12740, March 26, 1976, as
corrected, 41 FR 16620, April 20, 1576)
{relating to delinguent employer
contributions to multiemployer and multiple
employer collectively bargained plans).

Section 111. Prospective Conditions

In addition to the conditions described in
section I, the following conditions apply to
the transactions described in section I{a} and
{b) entered into after January 30, 2004;

{a) Where the litigation has not been
certified as a clags aclion by the court, an
attorney or attorneys relained to advise the
plan on the claim, and having no relationshi>
to any of the parties, other than the plan,
determines that there is a genuine
controversy involving the plan,

(b) All terms of the setilement are
specifically described in a written settlement
agreement or consent decree.

{c) Assets other than cash may be received
by the plan from a party in interesl in
connection with a settlement anly if:

(1) Necessary to rescind a transaclion that
is the subject of the litigation; or

(2) Such assets are securities for which
there is a generally recognized markat, as
defined in ERISA section 3(18){(A), and
which zan be objectively valued.
Notwithstanding the loregoing, a settlement
will not fail to meet the requirements of this
paragraph solely because i1 includes the
coniribution of additional qualifying
employer securities in settlement of a dispute
involving such qualifying employer
securities.

[d} To the exlent assets, cther than cash,
are received by the plan in exchange for the
rolease of the plan’s or the plan fiduciary’s
claims, such assets must be specifically
described in the written settlement
agreement and valued at their fair market
value, as determined in accordance with
section $ of the Voluntary Fiduciary
Corraction (VFC) Program, 67 FR 15062
{March 28, 2002), The methodology for
determining fair market value, including the
appropriate date for such determination,
must be sel forth in the written settlement
agreement.

{e) Nothing in section III (c) shall be
construed to preclude the exemption from
applying to a settlement that includes a
wrilten agreement to: (1} make future
contributions; {2) adept amendmants to the
plan; or (3) provids additional employes
benefits.

{f) The fiduciary acting on behalf of the
plan has acknowledgad in writing that it is

a fiduciary with respect to the setilement of
the litigalion on behalf the plan,

(8) The plan fiduciary maintains or causes
to be maintained for a period of six years the
records necessary to enable the persons
described below in paragraph {h] to
determine whether the conditions of this
exemption have been mat, including
documents evidencing the steps taken to
satisfy sections 11 (b), such as correspondence
with sitoreys or experts consulted in order
to evaluats the plan's cleims, except thal:

(1) If the records necessary to enable the
persons described in paragraph (h) to
determine whether the conditions of the
exemption have been met are lost or
destroyed, due lo circumstances beyond the
contral of the plan fiduciary, then no

rohibited transaction will be considered to
ave occurred solely on the basis of the
unavailability of those records; and

(2) No party in interest, other than the plan
fiduciary responsible for recordkeeping, shall
be subject to the civil penalty that may be
assessed under section 502(i) of the Act or to
the taxes impased by section 4975{a) and (b}
of the Code if the records are not maintained
or are nol available for examination as
required by paragraph (h) below;

%1][1) Except as provided below in
paragraph (h)(2) and notwithatanding any
provisions of section 504(a)(2) and (b) of the
Act, the records referred 1o in paragraph (g)
are unconditionally available at their
customary location for examination during
normal business hours by—

{A) Any duly authorized employee or
representative of the Department or the
Internal Revenue Service;

(B) Any fiduciary of the plan or any duly
authorized employee or representative of
such fiduciary;

(C) Any contributing employer and any
employee organization whose members are
covered by the plan, or any authorized
employee or representative of these entities;
or

(D) Any participant or beneficiary of the
plan or the duly authorized amployee or
raprosentative of such participant or
beneficiary.

{2) None of the persans described in
paragreph (h}{1)(B) through (D) shall be
authorized to examine trade secrets or
commerciel or financial information which is
privileged or confidential.

Section [II. Definition

For purposes of this exemption, the terms
“employee benefit plan™ and “plan” refer to
an employee benefit plan described in
section 3(3) of ERISA and/or a plan described
in section 4%75(e}(1) of tha Code.

I11. Description of Proposed
Amendments

New Transactions

The proposed amendment expands
the transactions covered by the
sxemption. In this regard, warrants and
stock rights are often offered to
shareholders, including the company’s
employee benefit plan, in settlement of
litigation, including bankruptcy. In such
situations, bands or other property that

do not constitute qualifying employer
securities under ERISA may also be
offered to employee benefit plans.
ERISA does not permit plans to hold
these assets absent an individual
exemption. Effective as of the date of
publication of the fina] exemption in the
Federal Register, a plan may acquire,
hold, and dispose of employer securities
in settlement of litigation, including
bankruptey. The transactions covered by
the exemption include the subsequent
disposition of stock rights and warrants
by sale or by exercise of the rights or
warrants.

Modified Conditions

The exemption currently requires that
8n attorney retained to advise® the plan
determine that there is a genuine
controversy, unless the case has been
certified as & class action. As amended,
this genuine controversy requirement
may be met in non-class action cases if
a Foderal or State agency is a plaintiff
in the litigation,

Section 11 {b) has been redrafted to
clarify that the settlement is being
authorized by a fiduciary (hereinafter
referred to as the Authorizing
Fiduciary).

Currently, the independent fiduciary
must agsess the reasonableness of the
settlament in light of the risks and costs
of litigation, and the value of claims
foregone. The Department has become
concerned that some independant
fiduciaries, and those responsible for
their retention, are viewing this
condition too narrowly. As result, the
amendment clarifies that in assessing
the reasonableness of any settlement,
the Authorizing Fiduciary must
consider tha entire settlement, This
includes the scope of the release of
claims and the value of any non-cash
assets. In this regard, the Department
further emphasizes that the Authorizing
Fiduciary, in assessing the
reasonableness of the seitlement, may
not exclude consideration of the
attorney's fee award or any other sums
to be paid from the recovery (e.g.,
consultants) in connection with the
settlement of the litigation.

Since the class exemption was
finalized, attorneys for the Department
have reviewed numerous releases in
class-action litigation involving

*The Department is aware Lhat at Jeast ons
commaeniator has interpreted this condltion as
requiring a formal opinion of counssl. This {s not
the case. Further, it is not necessary for the
litigation to be filed. If suit has not been filed, tha
indapendent attomey can review the disputed
issues and conclude that there i3 a genuine
controversy. As noted in the original exempiion, the
purposs of this condition is to avoid covering sham
transactions. See, Dairy Fresh Corp. v. Poole, 108
F.Supp. 2d 1344, 1353 {§.0. Ala. 2000).
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employes benefit plans. Some of these
releases were unreasonably broad. The
Department continues to believe that the
role of the Authorizing Fiduciary
includes a careful review of the scops of
any relaase that wil] eliminate the
claims of the plan or the plan
fiduciaries. In some instances, it may bg
nacessary for the Authorizing Fiduciary
to raise objections with the court, for
example, requesting that the court
narrow the scope of the relgase.?

The Department further notes that the
amount of the attorney's lees award to
plaintiffs’ attorneys may reduce the
plan’s recovery, directly or indirectly.10
The Department recognizes that the
attorneys bringing these ceses are
entitled to fair compensation. Howevaer,
in some instances there have been
abuses in connection with class-action
attorney’s fees.?? In 2005, Congress
passed the Class Action Fairmess Act of
2005 12 to address some of these issues.
Where the plan’s share of the setilement
is significant, the Authorizing Fiduciary
is generally well-positioned to use its
bargaining strength to ensure that these
fees ars reasonable. It is the view of the
Department that the Authorizing
FicFuciary's role may require
involvemnent in the attorney's fee
decisions, including possibly filing a
forma! objection with the court
regarding thass fees.

& proposed amendment expands
the scope of non-cash consideration that
may be accepted by an Authorizing
Fiduciary on behalf of the plan, subject
to additional conditions. Such
consideration is divided inlo two
categories; Non-cash assets and henefits
enhancements. Non-cash assets consist
of property that can be appraised
pursuant to the guidelines set forth in
the Department’s Voluntary Fiduciary
Correction (VFC) Program.}3 As

9The Dapanttnem does ot suggest thal other
litigants can relcase ERISA-based claims of the
Secretary of Labor, plan fiduciaries, participants or
baneficiaries,

19]n same Instances, the amount of the sertlement
fund is inalized before the attorney’s {os awards are
determined. In other instances, the attornay’s fees
are calculatad as a percentage of the settlement
fund. Generally. s court will raview the
reasonabloness of the attorney's fue award.

1t This issus was considared by the Faderal Trade
Commission's Class Action Fairness Project. The
FTC's web sits canteins links to many of the
materials produced (n connection with the Class-
Action Falrness Project. Fadera) Trade Commission
Hame Page, http//www.ftc govibcpiworkshops!
classaction/index htm {last visited Apr. 2, 2007).

32 Pub, L. 109-2, 119 Stat. 4 {2005). The Act
amends both Rule 23 of the Fedeta! Rules of Civil
Procadure and 28 U,5.C. 1332, it expands federal
jurisdictlon over certain cases and contains new
rules for class action settlaments and calculation of
artornoy's lees.

1171 PR 20262 (Apr. 19, 2006). The VFC Program,
as amended, covers certain prohibited trensactions

amendsd, employer securities,
including bands, and stock rights ar
warrants on employer securities, are
covered.
The current exemption specifies that
3 wriltten agreement to maka future
contributions could be accepted in
exchange for a release. This continues to
be the case. As amended, a written
romise by the employer (o increase
ture contributions falls within the
expanded category of non-cash asseta.
The lair market value of a stream of
future contributions can be determined
by a qualified appraiser. In contrast,
benefits enhancements, i.e., where the
employer offers to change the pian
design to increase opportunities to
diversify, or to offer other employee
benefits, are plan amendments, not plan
assets. Therelfore, the examgtion
tequires only approva! by the
Authorizing Fiduciary with respect to
such benefits enhancements. Because
such enhancements do not make the
plan whole and may not benafit the
same participants who were harmed by
the actions that are the subject of
litigation, % such offers should be
subject to additional serutiny by the
Authorizing Fiduciary.
As amended, ralief is provided for the
acquisition, holding, and disposition of
employer securities that are not
“*qualifying,"” within the meaning of
section 407(d)(5) of the Act. We
understand from our conversations with
independent fiduciaries that when
settling cases involving financially
troubled companies, stock rights and
warrants may be all that is available. In
other instances, smployer-issued bonds
or other debt instruments may offer the
best possibility for recovery. The relief
provided by the class exemption for
holding such non-cash asssts extends
only te relief from the prohibited

involving illguid property. The exemption states
that such propetty includes, but is not limited 1o,
restricted and thinly traded stock, imitod
parmership interasts, real estato and collociibles. 71
FR at 20279. Author{zing Fiduciariss may find the
guldslines in the VFC Program helpful in
considaring whether accepting Non-Cash propart{‘
s part of a settlament i3 approprinte given the ris
and additional cosis thet may be incurred where o
plan holds such property. Hliquid aasets muy
complicate the plan’s mandatory distributions at
ago 70 1/2 pursuant to section 401(a}{9) of the Code.
The Service takes the position that campliance with
this provision may necessitate distribution of
participant’s fractional Inierest in the iliquid asset,
which could result in additional costa ta the plan.
See, 0.5, LR.S. Priv. Ltr. Rul. 9726032 (June 27,
1697) and LR.S. Priv, Lir. Rul. 9226068 (jJune 26,
14992),

34 Sos generally, Fiold Assistance Bulletin No.
11006—01 (Apr. 9, 2006) at hitp://www.dol.gov/eabsal
10gs/fab_z006-1.hunl for a discussion of issuss to be
tonsidered whan the need arises to allocate
settlement proceeds among differant classes of
participants and beneficiaries,

transaction provisians of sections 405(a)
and 407(a) of the Act, no relief is
provided from the fiduciary provisions
of section 404 of the Act. Before
authorizing a settlement invelving non-
cash assets, tha Autharizing Fiduciary
must determine whether accepting such
assets fs prudent and in the interest of
participants and beneficiaries.

In addition, where such non-cash
assets are employer securities, particular
attention must be paid to ERISA's
diversification requirements. Section
404(a}(1}(C) requires that a fiduciary
diversify the investments of the plan so
as to minimize the risk of large losses,
unless under the circumstances it is
clearly prudent not to do so. Section
404(a)(2) provides that, in the case of an
eligible individual account plan, the
diversification reguirement of section
404{a)(1)(C} and the prudence
requirement (only to the extent that it
requires diversification) of section
4p4(a){1}{B) are not violated by the
acquisition or holding of qualifying
empioyer securities. To the extent that
the employer securities do not meet the
definition of qualifying employer
securities under section 407(d)(5) of the
Act, the exception contained in section
404{a){2) from the diversification
requirements of the Act would not
apply to a Plan’s investment in these
agsets. Accordingly, it is the
responsibility of the Authorizing
Fiduciary ta determine the appropriate
level of investment in employer
securities, based on the particular facts
and circumstances, consistent with its
responsibilitias under section 404 of the
Act.

Where non-cash assets or benefits
enhantements are being considered, the
Authorizing Fiduciary must first
determine that a cash settlement is
either not feasible or is less beneficial
than the alternative. Any non-cash
asgets must be valued at their fair
market value in accordance with section
5 of the Voluntary Fiduciary Correction
Program, 71 FR 20262, 20270 (Apr. 19,
20086). Both non-cash assets and benefits
enhancerments must be described in the.
written settlement agreement.

Where employer securities are
received by the plan from the employer
as part of the settlement, the
Authorizing Fiduciary or enother
independent fiduciary must retain sole
responsibility for investment decisions
regarding the assets unless such
responsibility is delegated to individual
partic_i]%ants in an individual account
plan. The proposed amendment
provides that the plan may not pay any
commissions in connection with the
acquisition of assats pursusnt to this
axemption.
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As is the case in the current
exemption, the Authorizing Fiduciary
must acknowledge in writing that it is
a fiduciary for purposes of the
settlement. As noted above, since the
original examnption was granted at the
end of 2003, the Department has learned
that practitioners are divided on
whether or not the Authorizing
Fiduciary’s role in the settlement
included review of attorney’s fees. It is
the view of the Department that in any
instance where an altorney's fee award
or any other sums to be paid from the
recovery has the potential to reduce the
plan’s overall recovery, the Authorizing;
Fiduciary should take appropriate step:.
to review the progosed fees. The exact
nature of the Autharizing Fiduciary's
rols in connection with attorney's fees
and other expenses paid from the
recovery will vary depending on the
size and nature of the litigation.

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and section 4975(c)(2)
of the Code does not relieve a fiduciary
or other party in interest or disqualified
person from certain other provisions of
the Act and the Cade, including any
prohibitad transaction provisions to
which the exemption does not apply
and the general fiduciary responsibility
provisions of section 404 of the Act
which require, among other things, that
@ fiduciary discharge his or her duties
with respect to the plan solely in the
interests of the participants and
beneficiaries of the planand in a
prudent fashion in accordance with
soction 404(a)(1)(B} of the Act; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employeas of the employer maintaining
the plan and their beneficiaries;

[Zg Before an exemption may be
granted under section 408(a) of the Act
and section 4975(c)(2} of the Code, the
Department must find that the
exemption is administratively feasible,
in the Interests of plans and their
participants and beneficiaries and
protective of the rights of the
participants and bensficiaries of plans:

(3) If granted, the exemption will be
applicable to a particular transaction
only if the conditions specified in the
class examption are met; and

(4) The exemption, if grantad, will be
supplemental to, and not in derogation
of, any other provisions of the Code anc.
the Act, including statutory or
administrative exemptions and
transitional rules. Furthermors, the fact

that a transaction is subject to an
administrative or statutory exemption is
not dispositive of whether the
transaction is in fact a prohibited
transaction,

Written Comments and Hearing
Requests

All interested persons are invited to
submit writlen comments or requests for
a public hearing on the proposed
exemption to the address and within the
time period set forth above. All
comments will be made a part of the
record. Comments and requests for a
hearing should state the reasons for the
writer's interast in the proposed
exemption. Comments received will be
available for public inspaction with the
referenced application at the above-
referenced address.

Proposed Exemption

Section I. Prospective Exemption—
Covered Transactions

Effective [DATE OF PUBLICATION
OF FINAL EXEMPTION IN THE Federal
Registar], the restrictions of sections
406(a) and 407(a) of ERISA and the
taxes imposed by section 4975(a} and (b)
of the Cods, by reasan of section
4975(c)(1)(A} through (D) of the Code,
shall not apply to the following
transactions, if the relevant conditions
set forth in sections II through 11 below
are met:

{a) The release by the plan or a plan
fiduciary of a lega! or equitable claim
against a party in interest in exchange
for consideration, given by, or on behalf
of, a party in interest to the plan in
partial or completa settlement of the
plan's or the fiduciary’s claim.

(b} An extension of credit by a plan
to a party in interest in connection with
a settlement whereby the party in
interest agrees to repay, over time, an
amount owed to the plan in settlement
of a legal or equitable claim by the plan
or a plan fiduciary against the party in
interest.

(e} The plan’s acquisition, holding,
and disposition of employer securities
received in settlement of litigation,
including bankruptcy. Disposition of
employer securities that are stock rights
or warrants includes sale of these
securitiag, as well as the exercise of the
rights or warrants.

Section Ii Prospective Exemption—
Conditions

(a) Whera the litigation has not been
certified as a class action by the court,
and no federal or state agency is a
plaintiff in the litigation, an attorney or
attorneys retained to advise the plan on
the claim, and having no relationship to

any of the parties invelved in the
claims, other than the plan, determines
that there is a genuine controversy
involving the plan.

(b) The settlement is authorized by a
fiduciary (The Authorizing Fiduciary)
that has no relationship to, or interest
in, any of the parties involved in the
claims, other than the plan, that mi%ht
affact the exercise of such person’s bast
judgment as a fiduciary.

{c} The settlement terms, including
the scope of the release of claims; the
amount of cash and the value of any
non-cash assets received by the plan;
and the amount of any altorney’s fee
award or any other sums to be paid from
the recovery, are reasonable in light of
the plan’'s likelihood of full recovery,
the risks and costs of litigation, and the
value of claims foregone.

(d) The terms and conditions of the
transaction are no less favorable to the
plan than comparable arms-length terms
and conditions that would have been
agreed to by unrelated parties under
similar circumstances.

(e) The transaction is not part of an
agreement, arrangement, or
understanding designed to benefit a
party in interest.

{f) Any extension of credit by the plan
to & party in interest in connection with
the settlement of a legal or equitable
claim against the party in interest is on
terms that are reasanable, taking into
consideration the creditworthiness of
the party in interest and the time value
of money.

{(g) The transaction is not described in
section A.l of Prohibited Transaction
Exemption (PTE) 76-1 (41 FR 12740,
12742 (Mar. 26, 1976}, as corrected, 41
FR 16620 Apr. 20, 1976)(relating to
delinquent employer contributions to
multiemployer and multiple employer
collectively bargained plans).

(h) All terms of the settlement are
specifically described in a written
settlemeant agreement or consent decree.

(i) Non-cash assets, which ma
include employer securities, and written
pramises of future employer
contributions [hereinafter, "'non-cagsh
assets’’), and/or a written agreement to
adaopt future plan amendments or
provide additional employes benefits
{hereinafter “'benefits enhancements™)
may be provided to the plan by s party
in interest in exchange tlc)br a release by
the plan or a plan fiduciary only if:

(1) the Authorizing Fiduciary
determines that an al! cash settlement is
either not feasible, or is less beneficial
to the participants and beneficiaries
than accepting all or part of the
setilement in non-cash assets and/or

benefits enhancements;
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(2) the non-cash assets are S}peciﬁcally
described in writing as part of the
sottlement and valued at their fair
market valus, as determined in
accordance with section 5 of the
Voluntary Fiduciary Correction (VFC}
Program, 71 FR 20262, 20270 {Apr. 15,
2008). The methodology for determining
fair market valus, including the
appropriate date for such determination,
must be set forth in the written
agreement;

(3) Benefits enhancements are
specifically described in writing as part
of the settlement. Benefits
enhancements may be inchuded as part
of the sattlament without an
independent appraisal. In deciding
whether to apprave the releasa of a
claim in axchange for benefits
enhancements, the Authorizing
Fiduciary shall take into account all
aspects of the settlement, including the
cash or other assets to be received by the
plan, the solvency of the party in
interesi, and the best interests of the
class of participants harmed by the acts
that are the subject of the plan’s claims;

{4) The Autherizing Fiduciary, or
another independent fiduciary, acts on
behalf of the plan and its participants
and beneficiarigs for all purposes
related to any property, including
employer securities as defined by
407(d){(1) of the Act, received by the
plan from the employer as part of the
settlement. The Authorizing Fiduciary
or another independent fiduciary
continues to act on behalf of the plan
and its parlicipants and beneficiaries for
the period that the plan holds the
property, including employer securities,
received from the employer ag part of
the settlement. The Authorizing
Fiduciary or another indepsndent
fiduciary shall have sole responsibility
relating 1o the acquisition, holding,
disposition, angoing management, and
where appropriate, exercise of all
ownership rights, including the right to
vole gecurities, except that, in the case
of an individua! account plan which
permits participant direction, the
Authorizing Fiduciary or other
independent fiduciary may delegate to
the individual participants 10 whose
accounts thae agsets have been allocated,
the decision to hald, exercise ownership
rights, or dispose of the assets;

{j) The plan does not pay any
commissions in connection with the
acquisition of the assets;

) The Authorizing Fiduciary acting
on behalf of the plan%\as acknowledged
in writing that it is a fiduciary with
respect to tho settlement of the litigation
on behalf of the plan;

{1) The plan fiduciary maintains or
causes to be maintained for a period of

six years the records necessary to enable
the persons described below in
paragraph [m) to determine whether the
conditions of this exemption have been
maet, including documents evidencing
the steps taken to satisfy section Ii (¢,
such gs correspondence with attorneys
or experts consulted in order to evaluate
the plan’s claims, except that:

(1) if the records necessary to enable
the persons described in paragraph {m)
to determine whether the conditions of
the exemption bave been met are lost or
destroyed, due to circumstances beyond
the control of the plan fiduciary, then
no prohibited transaction will be
considered to have occurred solely on
the basis of the unavailability of those
records; and

(2) No party in interest, other than the
plan fiduciary responsible for record-
keeping, shal} be subject to the civil
penalty that may be assegsad undar
section 502(i) of the Act or to the taxes
imposed by section 4975(a} and (b) of
the Code if the records are not
maintained or are not available for
examination as required by paragraph
(m) below;

(m)(1} Except as provided below in
paragraph [m){2) and notwithstanding
any provisions of section 504(a)(2) and
(b) of the Act, the records reforred to in
paragraph (1) are unconditionally
available at their customary location for
examination during normal business
hours by—

(A] Any duly authorized employee or
representative of the Department or the
“nternal Revenue Service;

(B) Any fiduciary of the plan or any
duly authorized employee or
reprasentative of such fiduciary;

{C} Any contributing employer and
uny employee organization whose
tnembers are cavered by the plan, or any
euthorized employee or representative
of these entities; or

{D) Any participani or beneficiary of
the plan or the duly authorized
employes or representative of such
participant or beneficiary.

(2} Nothing in this exemptian
supersedes any restriction on the
disclosure of trade secrets or other
cammercial or financial information
which {s privileged or confidential and
his exemption does not authorize any
of the persons described in paregraph
{rn)(1){B)-(D) to examine trade secrets or
such commercial or financial
information.

Siuction III. Definition

For purpases of this exemption, the
tarms “employee beneft plan™ and
“plan’ refer to an employee benefit plan
described in section 3(3) of ERISA and/

or 8 plan described in section 4975(e)(1)
of the Code.

For purposes of this exemption, the
term “employer security’' refers to
employer securities described in section
407{(d}{1) of ERISA.

IV, Effective Dates

This amendment to the class
exemption is effective for setilernents
occurring on or after the date of
publication of ths final exemption in the
Federal Register. For seltlements
oceurring before the date of publication
of the final exemption in the Federal
Register, see the original grant of the
Class Exemption for Release of Claims
and Extensions of Credit in Connection
with Litigation, 68 FR 75632 (Dec. 31,
2003).

Signed at Washington, DC, this 14th day of
November, 2007.

Ivan L. Strasfeld,

Director, Cffice of Exemption Determinations,
Employee Benefits Sacurity Administration,
{).S. Department of Labor.

[FR Doc. E7-22718 Filed 11-20-07; 8:45 am)

BILLING CODE 4510-20~P

DEPARTMENT OF LABOR

Employment and Training
Administration

[FA-W-82,411]

A.0. Smith Electrical Products
Company, Scottaviile, KY; Notice of
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, as amended, an
investigation was initiated on November
5, 2007 in response to a patition filed by
a company official on behalf of workers
at A.D. Smith Electrical Products
Company, Scottsvills, Kentucky.

The petitioner has requested that the
petition be withdrawn. Consequently,
the investigation has been terminated.

Signod in Washington, DC, this 14th day of
November 2007,

Linda G. Poole,

Certifying Qfficer, Division of Trade
Adjustinent Assistance,

(FR Doc. E7-22751 Filed 11-20-07; 8:45 am)
BILLING CODE 4510-FN-P




o PO Box 4333
A Houston, TX 77210-4333
11 Greenway Plaza, Suite 100
A I M Houston, TX 77046-1173
713 626 1919

INVESTMENTS

A | M Aavisors, Inc.

December 12, 2007

VIA CERTIFIED MAIL/RRR

Securities and Exchange Commisson
450 Fifth Street
Washington, D.C. 20549

Re: Filing Pursuant to Section 33 of the Investment Company Act of 1940 by A I M Advisors, Inc. (1940
Act Registration No. 801-12313), and A [ M Intemational Funds, Inc. (1940 Act Registration No. 811-
6463)

Ladies and Gentlemen:

Pursuant to Section 33 of the Investment Company Act of 1940, we hereby file on behalf of A I M Advisors,
Inc., an investment adviser, please refer to enclosed copies of the following regarding Edmund Woodbury,
et al. v. T. Rowe Price International Funds, Inc., et al..

+ Motion For Leave To File Exhibits
Order (undated)
e Powerpoint Presentation
¢ U.S. Court of App:als for the Seventh Circuit — Joint Brief of Appellees

Assistant General Counsel

Enclosures

cc: Mr. Robert B. Pike, SEC — Fort Worth
Mr. James Perry, SEC - Fort Worth

SismLitigation\Parthasarathy v. AIM\Corresponde ncel\L-1212075EC . doc
121207 ¢

Member of the AMYESCAP Group



IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT
MADISON COUNTY, ILLINOIS

EDMUND WOODBURY, STIART ALLEN SMITH,
AND SHARON SMITH, INDIVIDUALLY AND ON BEHALF
OF ALL OTHERS SIMILARLY SITUATED,

Plaintiffs,

V. Cause No. 03-L-1253
T. ROWE PRICE INTERNATIONAL FUNDS, INC.,
T. ROWE PRICE INTERNATIONAL INC,,

AIM INTERNATIONAL FUNDS, INC., AND

AIM ADVISORS, INC.

i o N T N N

Defendants.

MOTION FOR LEAVE TO FILE EXHIBITS

Come now Plaintiffs, Edmund Woodbury, Stuart Allen Smith, Sharon Smith,
individually and on behaif of all other similar situated, by and through their undersigned
counsel and request leave of court to file the following:

1. A paper copy of the PowerPoint presentation from the hearing in Kircher v.
Putnam Funds Trust, et al., No. 03-1.-1255, on Oclober 23, 2007; and,

2. The Joint Brief of Appellees filed in the United States Court of Appeals for
the Seventh Circuit in the case of Kircher v. Putnam Funds T) rust, et al. that is referenced

in the PowerPoint presentation as an exhibit.

KOREIN TILLERY, LLC

505 North 7% Street, Suite 3600
St. Louis, MO 63101
Telephone:  (314) 241-4844
Facsimile: (314) 241-3525

Cause No. 03-L-1253
Page 1 of 2




Robert L. King #6209033

505 North 7" Street, Suite 3600
St. Louis, MO 63101
Telephone:  (314) 863-6502
Facsimile: (314) 863-7902

Certificate of Service

The undersigned does hereby certify that a copy of the foregoing Motion for
Leave to File Exhibits was caused to be served on the following counsel of record by
placing same in an envelope properly addressed with postage fully prepaid and by
depositing said envelope in a United States Mail Box this 29th day of November, 2007.

Raymond R. Fournie

Glenn E. Davis

Lisa M. Wood

Jacqueline Ulin Levey
ARMSTRONG TEASDALE LLP
One Metropolitan Square

211 North Broadway, Suite 2600
St. Louis, MO 63102-2740

Daniel A, Pollack

Edward T. McDermott
Anthony Zaccaria

POLLACK & KAMINSKY

114 West 47™ Street, Suitz 1900
New York, NY 10036-8295

Cause No. 03-L-1253
Page 2 of 2




IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT
MADISON COUNTY, ILLINOIS

EDMUND WOODBURY, STUART ALLEN SMITH,
AND SHARON SMITH, INDIVIDUALLY AND ON BEHALF
OF ALL OTHERS SIMILARLY SITUATED,

Plaintiffs,

V. Cause No. 03-L.-1253
T. ROWE PRICE INTERNATIONAL FUNDS, INC.,
T. ROWE PRICE INTERNATIONAL INC,,

AIM INTERNATIONAL FUNDS, INC., AND

AIM ADVISORS, INC.

i i i S S T S N N S

Defendants.
ORDER
This cause coming before this Court on Plaintiff's Motion for Leave to File

Exhibits and this Court being fully advised, does hereby grant said Motion.

DATE:

ENTER:

JUDGE

Cause No. 03-L-1253
Page 1 of |
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No. 03-L-1255
Carl Kircher and Robert Brockway

V.

Putnam Funds Trust,
Putnam Investment Management, LLC,

Evergreen International Trust,
Evergreen Investinent Management Company, LLC



No. 03-L-1539
Steve and Beth Dudley

V.

Putnam International Equity Fund, Inc.,
Putnam Investment Management, LLC

Ta ol wls ale ot als
') ] )

. ot PO TN
(A - - ’

-
w f% oy

No. 03-1.-1540

£$T1-1-€0 "ON 9sne)
L7130 7 98eg

Steve and Beth Dudley
.

Dudley v. Putnam Investment Funds, Inc.,
Putnam Investment Management, LLC




Related Cases

ARGUED AUGUST 24, 2007 AND PENDING:
Potter v. Janus Investment Fund, et al.,
No. 03-1-1254 (J. Hylla)

ARGUED SEPTEMBER 26, 2007 AND PENDING:
Woodbury v. T. Rowe Price International Funds, Inc., et al.,

ARGUED OCTOBER 11, 2007 AND PENDING:
Parthasarathy v. Artisan Funds, Inc., et al.,
No. 07-L-907 (J. Mendehlson)
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Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-1-1254, 03-1L-1339 & 03-1.-1540




MOTIONS TO DISMISS ON STATE LAW GROUNDS
DENIED IN 2004 (JUDGES MORAN AND BYRON)

Kircher v. Putnam Funds Trust, et al.
Dudley v. Putnam Int’l Equity Fund, Inc.

Dudley v. Putnam Investment Funds, Inc.

Related Case
- 2 - T

Jackson v. Van Kampen Series Fund, Inc., et al.,
No. 03-1L-2036 (J. Byron)

€ST1-1-£0 "ON asne))
L2130 ¢ a8eyq

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-L-1254. 03-1-1539 & 03-1.-1540




Issues Presented

Is the federal district court’s July 17, 2007, remand
order “law of the case” and binding on this Court?

[ L.

H -_., -»- e 1AV Piainti S 4 -..-.,m._-..n-m..

Defendants engaged in misrepresentation, omission
or “manipulation”?

£STI-T-€0 "ON asne)
£Z1 30 ¢ odeq

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-1-1254, 03-L-15339 & 03-1.-1540
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Binding Effect of a Remand Order

OCTOBZE TERM. 2003

Svilsbms

NOTE: Where & it feavivle, 3 s7llabras _...”w-g“ nnuw. v selezzed 13 1
being dome in reanectico wich thit c2ie @ iz ppitden iy Fimed
The syilalay nnvu.n.m.:uﬂhho acy of ke oo of e Cours but bar Wee
wnauauﬂ. br tha Bapuner of Beasas fer he convecience M ke resder.
..la_.naa.t&._ﬂ_!\u........t.:.l.ngmlfn.mhgrlﬁ...(.un.uﬁ..u.mnAum..

SUPREME COURT OF THE UNITED STATES

Srllabue
KIRCHER ET AL «. PUTNAM FUNDS TRUST T 4~

CZRTIORARI TO TEE UNITED STATES COURT OF APPEALS FOR
TRHE SEVEXNTH CIRCUIT

Nz, 35209, Argued dprl 24 2066—Decided June 15, 2095

The Securitier Liz:izarion Uniform Standsrds Arc of 1598 :Aer) specifies
that private state-law “esvered” class actions alleging unrrurk or ms-
unipplanon “in connection with the purchase ot 1ale” of 2 “covered” -
turity imsy par “be meimcained in 2oy Staze or Federal courz” 13
U.8.C §Tpib), and aunthorizer removal 1o faderst dia-rirt court of
{aloy coversd class aztioa oreughe m any State toun ievolving a
covered securiny, ar se: forck in avhsection 1hy” [T Rz A tovered
claza action’ is & lawawit in whick damazes are sough: on vezalf of
more tham 30 people. A ‘coversd aecuricy’ is one wadsd mationalir
and Hyred on a cegulated naconal sxchange.” Afernill Linch, Biercs,
Fomwre & Smith ue v Dabir 32702

Petirioners, mutnal fund imvescors, filad ssparats state-court ac
tony, each seeking e aasert eraze-law cliimy op kezalf of & class of
invescor2 sllegedly ivjured by devaluation of cheir heldings by re.
spordert mutual funds. The funds filsd nctices of removal in each
case stating, among ather things. that the arions were remavable
under and prectuded oy the Ar1. Once temot'ed, however. the Federal
Diswrizt Coun remandded exch care 10 42are conrt oz the ground thac
12 Iaciced subjecr.macrer jurisdictisn on removal because tze Act did
aat preclude the investors' claims. Since key were 3aid 10 have been
injured 82 *holders” of munal fund thares, na puarchasers or sellers,
the cour: reasened, cheir cdaine did not savisfy §7TPbYs im connes.
uon witk tze purchase or yale” requirement, and the cizims could
cherefore proceed in scare cours. The Seventh Cirewi: acknowledzed
thax 23 L. 8. C. 31457id) bars review of dimticr court ordecs rewans.
ing removed tases for lack of sutiecr-mstzer jurisdietion, vur decidad
thar sze Shswric Court had the las: ward zeither on the characrerizs
non of itt decison s» jusiedictizual zor on the =srrectness of ity con-

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons, Nos. 03-1-1254. 03-1-1539 & 03-L-1540
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ﬁ.vnunu Er <ke Keparter of Decizoes oo the ponvetdesce of ke reades.

{inived Sttea 7 Jateaie Timber & Lowmber £a, 2CAT, 5 121,355,

SUPREME COURT OF THE UNITED STATES

Syliabuz

KIRCHER ET AL. v. PUTNAM FUNDS TRUST =7 a1,

CZRTIORAR? TO TEE UXNTTED STATES COURT OF APPEALS FOR
TEE SEVENTH CIRCUIT

Ha 251092

This is what the funds in effect contend here when they
say that a district court’s finding of no subsection (b)
preclusion would collaterally estop the state court on
remand; the district court would have the last word. And

! of course the funds’ discomfort is made acute by our recent
m decision in Dabit, which expressly disavows the dis-
QA trict court’s limited view of the scope of subsection (b)
aw m preclusion.
T B e L e e Lo e e

Carl Kircher et al. vs. Putnam Funds Trust et al.. Cons. Nos. 03-1.-1 254, 03-1.-1539 & 03-1.-1540
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Binding Effect of a Remand Order
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SUPREME COURT OF THE UNITED STATES

Syllabux

KIRCHER ET AL. v. PUTNAM FUNDS TRUST 2T AL,

CZRTIORARE TO THE UNITED STATES COURT OF APPEALS FOR
TEE 3EVENTH CIECUIT

Ke. 05-409. Argued April 23, 2006—Decided June 15, 7635

The Securimes Licigarion Uniform Standsrds Act of 1855 1Act) specifies
thar private siate-law “covered” class aczians alleging wntruck or ma-

sions. A covered action is removable if it is precluded, and
a defendant can enlist the Federal Judiciary to decide
preclusion, but a defendant can elect to leave a case where
the plaintiff filed it and trust the state court (an equally
competent body, see Missourt Pacific R. Co. v. Fitzgerald,
160 U. S. 556, 583 (1896)) to make the preclusion determi-

n
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And what a state court could do in the first place it may
also do on remand; in this case, the funds can presently

argue the significance of Dabit and ask for dismissal on
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EKIRCHER ET AL. . PUTNAM FUNDS TRUST IT AL.

CZRTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
TEE SEVEXTH CIRCUIT

Fo. 05539, Argued Apr:] 24, 2006—Decided June 13, 7035

The Seenrities Lizigatioz Uniform Scandards Acs of 1933 1der) specifies
thar priveve sratedaw “covered” class sctions alleping wneruth or ma-

3

Collateral estoppel should be no bar to such a revisitation
of the preclusion issue,!* given that §1447(d) prevents the
funds from appealing the District Court’s decision. See
Standefer v. United States, 447 U.S. 10, 23 (1980)
(“[Clontemporary principles of collateral estoppel ...
strongly militat[e] against giving an [unreviewable judg-
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Nor is
there any reason to see things differently just because the
remand’s basis coincides entirely with the merits of the

federal question; it is only the forum designation that is
conclusive. Here, we have no reason to doubt that the
state court will duly apply Dabit’s holding that holder

claims are embraced by subsection (b),!? but any claim of

error on that point can be considered on review by this
Al
sourt
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History of the Litigation

PALIR

filed 9/16/2003 (Kircher)
filed 11/05/2003 (Dudley 1 & 1)

Defendants remove to federal court

2004

*ases remanded to state court early 2004

Putnam defendants appeal
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History of the Litigation

in 2004, federal courts were of the view that holder
claims were not “in connection with the purchase or sale”
of securities but rather in connection with the retention
of a security; so SLUSA did not bar a state law class
actions by “holders” of securities.

Dabit v. Merrill @EQ@ 3&6& Fenner & Smith, Inc.,

| “this —_O_Q:.-Q m:mQ:m us

S_E every circuit court that has considered the question
thus far”) (citing Riley v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 292 ¥.3d 1334 (11th Cir. 2002), Falkowski v.
Imation Corp., 309 F.2d 1123 (9th Cir. 2002) and Green v.
Ameritrade, Inc., 279 F.3d 590 (8th Cir. 2002)).

Carl Kirclier et al. vs. Putnam Funds Trust et al., Cons. Nos, 03-1-1254, 03-1.-1539 & 03-1.-1540




History of the Litisation

2004

7th Circuit: SLUSA remand order appealable
(Easterbrook, J.)
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Carl Kircher et al. vs. Putnam Funds Trust et al., Cons, Nos. 03-L-1254, 03-1L.-1339 & 03-1.-1540




History of the Litigation

2005

2d Circuit: SLUSA does not bar holder claims

Dabit v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
395 F.3d 25, 43 (2d Cir. 2005)

derchaims

Kircher v. Putnam Funds Trust (Kircher I1),
403 F.3d 478, 481 (7th Cir. 2005)
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History of the Litigation

2006

SLUSA bars holder class action securities fraud claims

Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Dabit,
547 U.S. 71, 126 S.Ct. 1503 (2006)

*“The gist of Dabit’s complaint was that Merrill Lynch breached
the mazo.m.é duty and covenant of good faith and fair dealing it

a8,

owed its brokers by disseminating misleading research and
thereby manipulating stock prices.” Id. 126 S.Ct at 1508
(emphasis added).

*The Supreme Court stressed, however, that SLUSA operated to
bar Dabit’s claims because _E had alleged fraud and
manipulation.

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-1-1254, 03-1-1339 & 03-L-1540



History of the Litigation
2006

SLLUSA remand orders not appealable

Kircher v. Putnam Funds Trust, 126 S.Ct. 2145 (2006)

er 1 and vacates Kircher 11
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History of the Litigation

In Kircher , the Supreme Court held that SLUSA remand
orders are not reviewable on appeal.

But Kircher also makes clear:

*Dabit holds only that SLUSA applies to holder fraud claims

*‘Remand orders are binding as to forum designation only

*Seventh Circuit’s (Kircher 1I’s) characterization of
Plaintitf’s claims would not be binding in state court on
remand and open to further consideration

£$TI-1-€0 "ON osne)
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15The parties further dispute whether the investors claims satisfy the
other 15 U. S. C. §77p(b) preclusion prerequisites. particularly the allega-
tion of fraud: the investors take issue with the Seventh Circuit's charac-
terization of their claims as charging fraud or manipulation. not mis-

management.  Because the Court of Appeal: lacked appellate

juriediction. ite veadine of the invectare Lhitiation pogition i
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binding in future proceedings and is open to consideration on remand.

T e R S o e e L e ST e A

! A Fth PO THED the Be LR ;
under and precluded oy the Aet. Once removed nowever, the Fe
Diswrier Coust remsanded each cass 10 g=are court oz ke ground thar
iz Jncked subject-maczer junsdiction on removyl because -te Act did
sot preclude the investers’ claims. Since rey were satd 1o have been .
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tion with ke purchare or 3ale” requiremient snd the claizs could
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History of the Litigation

2006-2007

* Defendants remove a second (and third) time

* District court remands the removals as untimely

ismisses attempted appeals
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The SLUSA Issue

Has Plaintiff alleged
misrepresentations,
material omissions or

—“manipulation”?
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Securities Litigation

* Prior to 1933, securities regulation was the
exclusive domain of the States

* In the aftermath of the 1929 stock market
crash, Congress undertook to supplement
m::m _mi é:: the wmmmmmm om Em moni,.:mm

mmo_:,_:mm mxnrmsmm >Q cm Guh

* Dual regime endured until the mid-1990°s
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Securities Litigation

 holders have no federal securities law remedies

« securities holders left to state law remedies

a3e

O ¢

Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975)

Carl Kircher et al. vs. Putnam Fundy Trust et al., Cons. Nos. 03-1-1254, 03-1.-1339 & 03-1.-1540



Securities Litigation

In 1995 Congress passes the Private Securities
Litigation Reform Act (PSLRA)

=

stiffens pleading requirements for private
plaintiffs in federal court for federal law claims

of securities fraud

Plaintiffs begin to resorting to state courts and
state law to bypass PSLRA’s requirements

£ST1-T-£0 "ON 95ne))
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Securities Litigation

In 1998, Congress passed the Securities
Litigation Uniform Standards Act (SLUSA)

SL.USA makes state securities fraud class
actions removable to federal court

SLUSA prohibits securities fraud class action
claims based on state law

£5Z1-T-£0 'ON 3sne))
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SLUSA

No covered class action based upon the statutory or common
law of any State or subdivision thercof may be maintained in
any State or Federal court by any private party alleging —

“an untrue statement or omission of a material fact in
connection with the purchase or sale of a covered security”
(15 U.S.C. § 77p(b)(1) (emphasis added)); or

“that the defendant used or employed any manipulative or
deceptive device or contrivance in connection with the purchase
or sale of a covered security” (§§ 77p(b)(2) and 77bb(f)(1) (B)
(emphasis added)).

£6Z1-1-€0 "ON 9sne)
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“Manipulation” is Not an Issue

“‘Manipulation’ is ‘virtually a term of art when used in connection
with securities markets.”” Santa Fe Indus., Inc. v. Green, 430 U.S. 462,
476 (1977) (quoting Ernst & Ernst v. Hochfelder, 425 U.S. 185, 199
(1976)).

“The term refers gencrally to practices, such as wash sales, matched

orders, or rigged prices, that are intended to mislead investors by
artificially affecting market activity.” Id.

“IWle do not think [Congress] would have chosen this ‘term of art’ if

it had meant to bring within the seepe-of-§1H0(b)instaces of-

corporate mismanagement such as this, in which the essence of the

mw:::m:i is that shareholders were treated unfairly by a fiduciary.”
d. at 477,

Accordingly, Plaintiff’s discussion focuses on fraud allegations —
allegations of misrepresentation or omission — which is the only thing
Defendants contend Plaintiffs have impermissibly alleged.
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The SLUSA Issue

Has Plaintiff alleged
misrepresentations or

material omissions?
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How Mutual Funds Work

Pooled funds of many small investors invested in diversified
portfolio of securities

Reasons people invest mutual funds:

> Diversification

Economies of scale — costs spread among thousands of
investors;

large blocks of securities are traded

Protfessional management of funds (e.g., investment
research and daily monitoring of markets and securities)
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How Mutual Funds Work
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How Mutual Funds Work

e

LTINS

e sy
LI .

infthe state of Mo D Berpdant #0135 00t FE e vev iy nfvdd fe e joriedicuodt o Blitors coune.

_vm Dactendant Painas Fooins a0 ot mea refer ans horemn hos preasAad, srarketad, -wd sekl saarce L

1] —N.

Mu [ ,..:\w the un esting pabins waeiwnke ocludting thendte of llmors, Dsfeadant FET R ast 113 D3 mamiiias ﬂ: G : : Qm Oo : HH”OH
& mlnif

i . 1 ) : ¢ [hitod d

ws il myeRar iclationskins axuaiw uk ewhialmyg ity sharckedders in thee gate of Riivols, Defondand -

Fund M

i

m : — st I with Fun anagers
4 Prrband FUADS has pnufivam conta s with Madison: Cuants, aned the w i itiv sumplamead of

b

Fewin vevures), i whake or pare in Madisow Camiy, Sinane

4. T Latd PUTR AR ISV 0820 P e L LO PO T s Man s Ty
i D Lsears fremod Babelitw v ssea kb s Frocipat plia ved bismersin Boson, Magsaomons

P iy tis iy Lagdes Toaow Lated wiffe tranng thy husingia of Putiars dnt jadtneal Gooath &

ik

:B m,_:am _::8 no
significant number of
employees

Baont s aach e iy edmenhinenagsaan, shae enpibe fip, e tributran rodoarption. figanee and

=

regnlatery reponany, and cistwbansip of NS, 3 SOBIFLED g Sive §F R B Sl fcant -
h2r ¥ reponany T n

AT
3

At of intenad caglosves. DRl M v F e M sokil has hoon contracted o sene

o
2
g

¢z
By

4 the wnusuiat sarager fe i Buinam national Gnesth & BRorms o8 U i abmcat

maper 106 Tuiten Hitoe el Ceonth & loceene, DeSoabar P s Fionas MAN G on celeets

e

-

- A
L3

-y

i

e
)
3
g
el

e i ’s i cctunnts amd e st ot abne st it ohe a0 fhee “ana s swaomee [LETINNE 8

1 e favat’s postivho steurkics and the heeg net s vldae Defurdant 19 1oz Frae

Maraida Tus Righ et contauts wilt fioud sduaadaskbers i Madisen County i et of o

awTation kmd sancnaton ot Puiran Inlzonahvaal Gl & fraoome business, and the aivitics

m,.::_ ngmmoﬂm carry
out the day-to-day
tasks of running the
Funds’ business

sompldtici artcee v anol, ws Boftonin pand o Madison Cotente, Plisms {hetoudsar o LY

UMD REAN ALK Ak o T ET T Rl B sswnarntiedte @it il bareted Sery mokading

g in Madien Caumy, Minois .;ﬂ..&.an the portsmnancs: of T Fumd and due ety o

Alulizaes

P T A L T e T T B R s T o ey e T T R A BN N AR T

Carl K :Q:: & al. vs. Putnam F E:> Trust et al., ﬁo: 0s. 03-L-1254, 03-L-1339 & 03-1.-1540




£ST1-1-£0 'ON asne])

How Mutual Funds Work

whide o in paet, in Madisos Cously, e Doterbent Fyrneirs o Masan & oofizcs

HRCLC L A chate b rondwaivak ith fued slunchuldas, inbud ng thase in Mstisan, Linas,

Cax,
eilay

it

repmrding the perhomisnee of thic Pt cod i ivestments 1 manggys

VL A DR A L R

-

? A i sclovad donctn, Ploietif? oo Bk g o bas o sl hek! shanss of

G A i S

Putnune lidr maticoct Girarah & foopue Fand £ e poesves o ot fonn v rssiog i astenatonat

gl

2

FANETES

A A A
T LA

“ At Himecrsiva herrn, PLeot I Reobso0 e s w7 fus owned amd beid diones

P

ol Exergrion Drematanal i bis Individoat Reuromant Accren fin e punpoes of g wrm

invaxting in intermationdd secie s, -

SIS PT o 2

Thrt €t hus prsciican over the subives sty st the portge pirasnl b 5T

LS S2-2vm

imn Vemtie 58 peaper 1 this Caast e smant la T3S ILUS 2201410

e T T
‘ ks

Il T Suchae saamiine pusctisod by Dofesubud" (umds for tois eetiolin o

Attt

cipa By 3nmded o sevanhos mead ey ind~ae of the 1 pigd Sk

[~ Upen wnd et d! it o or Dolombamy Pl ase seom ety

s cesatithin conizieang investors serk as phavtifh 1o ki theiz fund stor s by arging insUrton

T AR e L £

1; bl .
b Bl NS IETUR Lt et and By VI Uy masketing the vatfeuy sdeartages of Lo o ve iershi
b i B ‘
vm _.m w. el 1on o dizect st sneinding Pl Al s aent, dven: ficome o Siyanduy,
v
3 i} 4 .
Mw_._. w m i3 SRA Of OPett s nnta! fends 110 o T #Rca s sk g Plattu il o pive
w q b .
% rost sm m aed bpon fhe ot st vidae CRAV ot chane {usappheahle sdes charpu< v in shares —(— OE 3 : n —.— _m m 3 : .ﬂc m—
o m 3 m,. stiry ok Thorr shares Gt e YAY ol the shates loss Ay vedenplion chataos, * Q —d —‘ﬁ—d
oz I i o und share worth?
L 3 i
98] mu.,.. m
=] , £ § o
- :
ro m.
~1
L
.)...n.

E

--3;

A T T T T TR R S bt RS

rcher et al, vs. Putnamt :::}. Trust et al., Q:_ 5. Nos. 03-L-1254. 03-L-1339 & 03-L-1540




How Mutual Funds Work

TRE

ALy

14, Tle share price AV O Demontapts” amineal iomds 20e wot by dodesting the hand

LA

Batudioes frem 2uc botal ieascts ofthe poriishs uid tts i kding bvihe rember ofnetsbanding shares.

TR AL SR

(&
5
v._._ |3 Bovame i suled ond redemptian poces ac hasal upon MAV. 0 b unduponds mm mmﬂm
v el
3 ‘B &
4 y m uon the Mucissing value of the fuat' candedving portiishio of et iies, P0iembais rosdeika: .
BR minus
i) 3 m Ths fursl a3t vabas cveny busnesa dav. Theiendams st the fend share pres ENAY) enes avery
3 = I
¥ i i 3 LVL
1! bii «wn businens day o the « bl lradtng or the New Yok Sl Excdiange o 8 pn Bavan Time _.0 c —. :
-
! q o 1aDuItICS
w:. T The NAV ol the e i seperied by Dctendans 1o the Nahonal Association of Sarut s Dealen
] B
[ i

AR
AT

; 3 INASEY Lw publlc distribation — )
w. ”w u.m In 0 ealining tswkdely a7 avad s G parpesss oF slling e NAY. DeRtndatth wag 1he <!
B .ww .,m Lot tradt price in the busin: g bt of cach of the wesn iy mn.r._ parttilns, A <par fican prmeon o
W, W e socintais i the Dgferateats” pan klios are foroign socteitks The hame gurkots foranch Iotougn
,ﬂ M S i inchake Luowden, Pans Fraal furt, Mo wans, Sengapzie, Kuala L ampur, Hong Xony, Taper,
'3
efall q Prlya ool Sydaey. $ieae mrkety are Jo9atad o thne cooes thas aze Mve Bowes o (ke Baurg i

b r ke

ahead of Pactern S Ladard Tiese

it Manbics ot warkd (nusvied tarhens funy sstablished sssoviations berwean the valug

Chs I

g

T B

Shompes m s ssisug ket Thote is 2 (raitive catrelobon Iwern s alue movctnents jn LN

\
_ | number of |
Vinited Giafes macket sl valie mncements in forcizs markeis, I the Liited Sulss maket

B [ ]
SXPANES 23 dpwand BbAcmes i valoes, 1t 2on be prodi el tha Axiés nrakety will move _, O :HM‘””N— g.—.: m

upand vaey Tosbing bogrs thare nens dioy  The same ups and eeeenicst ok e prbioled for

Furupean nutkets cowy Bading beguw thels neat day Sinubuly iF dae ¥ need Sintes inarke ’ mrmﬂoam

expeticiet a dommeant s venent in valies. 10ex be pralicied that Agisn Europuan imasia L.

T

WITIBOA S o ik sl ange tiding boping i ser 1 day Hezsmw o tiverg pannn

e uthons, the

share price

£STI-T-€0 "ON 9sne)




How Mutual Funds Work

L ard

BT B A R e R A

B The share prices « N AV ror Defiutarae” el tevds 302 10 by e d8o6as twe hund

2 R RS AT T

habidzzes from etk a ety of e poniolio and Bl kfingbyihe suntws ofurldanding sharcs.

© pllw

IR AL St R A3

' na 13 Bovang fo¢ oo and rodenttion dncez we basad upon NAV, which i o depeids

PR FINY B

i .«,. upen the Nuctsaiing o of e el s wedorving poctilio of it Delendais focslowlae
3 ¥

thae fiomd A2 vt vabag cvery Msnes b, Diewandame so the i shae praey (NAVORCE cvary

T AR U LA K b LT A

b
m M Brsaicsg iy of Mo s baae of tradang un fle New Yoik Skack fachange ¢ b pm Kadam Time
._.., Wm ,...M Wm Phe N AV afthe draew reparied by Dctendants o th, Nadsonn) Assoriatios of Sectritas Dksalars
_u w m 2 ENASTH bor publiz distsnution
Mw“ .m .”M W‘. i :.Jucar s undet Bviag sacts liv QUPCE S LM the SAY, Defomd st dea shy ‘i P
Wm .1,“ .u w mm Last traste proce v e st starot oF cagh el the aovnitaos i v porttide, A sipreficant pomen of E = H: m._ *-:: Q m : m Ho
% % M p ,.w.m newermies n the Beferaants par lnfios are fontign soctaitivs. 1 Behome narkans forsucly sosengn “U ~ - q Q
WW w w m fecuritios igehabe Londer, Pacts, Frank fun, Mo cne_ Sirgapore, Kuatl imipar, Hoog Keay:, Fapes, ; H-nm nm. n : ” 0 )
WM M M M Barbys ot Sydrerr Blrese anmbels are locatad tn tioke covaes that afe five looers W Liflern Bunas _ :
%m m 3 3hoad of Fadtetn Standard Time. B Q I —. ‘,.
i ¥ P 4 w ] o=no ”-. u\ ,l
m e md m_ »w 4 T Mudics o ward lipagsind b s iuve cxhiished assncations benvest @i _ ,...
m Tuste um am w _w chanpes atymong v arivng inukote. Thete is 2 peitive roureling bapa o i EEVEINGRS in 1B - -
3 - 1
_”.,M m wm md w.w Urtted Stabes manket el vadie mavements 0 tarcige sorkely. I e Liated Stales mat g H ¢ mﬂcﬂmq A. “ cc ~U . Bo .
M.M .,M .M m .wm TXPEOLECRY W 4PW IR BIOVCI By Lalica, 1 van b prcdictal et Arkan merbets will moe . ._ m mmﬂoﬂg -H‘m E o
Mvuud W_M M w W ,_m “pprinl o bading begrs ther 2230 doy. The same upwod nxnamen con be peesdicied for :
H S 4
% b..a rust w M M m N_M Haropean makcly woce wading bepis i pent day Simalarty, of the T nmes S thowkel
W. QWG : .w ¢ _.m ,ﬂ..u. Faprtnpictabenarsant sovanent v vilees st e be pradiched that Ascn awd Lupcan marbels
m Mu ”w . “% Wil L kosenn anbane i odimy Beping dni v tday Bovaise of these pasttove renrelithwe, the
IRV, 4 2 "
o E i , )
> — oo |
8% il
3 ]
SR NATITTE Mm o B R R S B A R L T A A A T A T g SEaks .,.a. RLNE

Cuarl >: cher et al. vs. Putnam Funds Trust et al., Cons. Nos .: L-1254, 03-L-1539 & 03-L




International Mutual Funds

*
t4 The chase prices (NAVI 01 Defrndania’ ancua! nds are se? hy dedacting the hand U Q Hﬂﬁvo—ﬂc m
. . . 3
labihmes (ront e bidal xasels o e poetfoliv sad Bond Liding by the sunda ofvatstumnding shares. m: o—=gm *vo~0®~m=
13 B 0 wwies oo medesiptien phices e hased upon NAV. R huan i s deponts '
W * 0
Len the Riacang Cakos of the fursd’s wnderbiog pocttishis of o itas, Drtem bant racadsatate y sec :uaﬂﬂﬂﬂm _Oﬂ mﬁmﬁﬂ )
he fuaml nud et vithae o ery buseness day, Frefvadams set ihe fund dhase u.:?..?.»e.un_._hnn:u..'. / .

. . =
PUsIess diy ot s vl 10ing o1 the Nea Vorl, Sk Eachange at .40 pm Essern It ”—= ,-”_.Em No : @m '
The NAY alihe disres s sipocied by Deiendants to tie Nolonil Assocration o7 Socurites Dealars m‘\m Hc mmﬂw m :

DA RTERING b

[t H
nbling
EIRTRIL

BRI AT,

PN A e e

LA w1

boen

T A SRR A A
&
AT A A o,

-
Z
=

DR BT SV N AR

T
e Rl Wl I Lt
S R T AN R T R L M SN s A ST ST 1t e S e ST

Ve e S e ke

b i

m INASLH b public distibation

whm X In ur valumg s undurlyn g avats B pumpeses of sctting the NAY. Defitndahis aw tfe r c : Now ” m m. O
i

& . , . e T " .

I; Last e st 10 o Bt bt ol cackl el the sanuitis i i portfol. A s Gigant porting. o

i astern 11me

e yd
Erar]

thae e nioes oy the Lreeriatn” Ponthiion Jre inscign foceritive, Lic home sustkat for s hfisoen

) .
i seet v e Nade Lutudon Parde, Prank fnt, Mocan Singaparc, Kuals buniper, Jlne Kung, Fapet, ' - o o = Q ° : 3
b % ' *Liey r

m“w aFall m Tubyn el aaboey  iewe naghet; are bocatad 10 vime 2ones that ate five lokrs 1 BHkrn Tuaass

B

AR

o § A ST T e e g

M L _
ahead of Fusdem Standusd Tuse, m U—Uwﬂnﬂmu HH.M-:—AM.:M.#W
| o Moscow,

chanpes sy Lations ke, Thet© is a posifive Lamelaion bdwarr salue MWty in 1ky )
it Stales anarket anl valie mavvments iy markets. 17 e Lidod S1aes 1ahe t i mw:mwwcﬁuou

TIPNTIACES it upu nd LWL i valees, o san b medn izd that Askan ek i) prove f

£

Fuomg Muabivs of warkd Bnasel mcad e Suee svoblitied sssocziivns benvaar e value

o

Rlalc g

7 AR T T

LR IAE, ""&Lﬁﬂ&hﬁ#&”ﬁéi&!&iﬂ'éﬁ‘;lﬁ T e P L ey

YA T R T

_ | Kuala Lum
mu apaand ence lading: hegins e ot day. D same s and sasemen, can be pecilitdal tor : m ” : ﬁ:qu
= 1 .
wr e _“_ Haropoan darkets utay dadimg et theic sedt oy Simularh, of the 1 ned Sudo sk, '
@ : i : pe ) ! , Kudi apehol ! c:m c:m

i b : ,_
m D...! af 1l b B i ALt et adbonTvant moiearest a valaes, o e he pra g that g e Buropwan madats ' ’
~ o it} 2 . .
m w M g .::_._....._......,.:.._su.__._?.nc.r._:f Bopitn it s day Brvianwe oy theso posat c evire St the ”Hﬁm—w c u\c
= s H f
- ; i

= i & | d Syd
t i3 i .
> . an yaney
e i
B T R e A T e T, S R AR T R S A AT 5

Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-L-1254. 03-L-1539 & 03-1L-1540




£STI1-1-€0 'ON asne))

International Mutual Funds

v- R0

T S B, N G S TR R S 3 P

14 Hu share prices tNAVEor Deentante’ il fomds a0t 8¢t by dedncting U tord

ECPETET T

Habihues froms e Lotl wssifaonfidie portfalis ad tikand s iing b the sntsher ofeutd anding shares

i)

|5 Bestise 192 sbhet and redemption 06ces 200 s upon NV, which i tum drpeads

e
2L

S iU Lprn e Faw ey vadus of e Sl s uxdurtying pocisubn of socteites, Iviomdaens rectoutate

12 funnd pr £ ot value cveny dusness ey, Dietndens se1 the fund dare poce (NAVIORee Sreny

& L AT A Srrelinte

e busawess day of the ke o piding ur e Noew Yok Such ndunge o 4108 p o Fastern Time N .H ~ m — — Q
[N - Phe N AV ol the it i cported By 1he rendants 0 the Notional Aioziation of Sa gritus Deslars O - c ~\ Mﬁ. U
IRYHS - ’

3
I H el {NASLY L pablic disteibation
_ between the
Coy ﬁ i It fievalaang us umdechm g geats Wor DAPesas oF g the NAY. Defanetits dw e

Bast Tt pwas fn Db b e vl oF cuy ul the satiribies i it poritedic. A sgasfican portion of _ “d Mv - o
e acsrtars ol Do rda i’ pariotiog e Lerclgn tovirities. | e hotme sk ots Ty such fovenpn n o m m O o ~ m—»u —.—

ecuris ischab Laswor. Pats. Frast fnn Mo, Siegagone, Kuabe] samper, Hoag Kong. Taper,

‘kets and
tebye mud Sypfney Toew rarkets are bacasad 40 tiese <ones that arc Sve Doery 1o filleen s E m ~ ) : ,

oy,

AR e A2
0 il ) B T e T T O P RS S AL A GARH,

of alk m

et

£ O A K Y T K S s B S il B L P T Al S
A

..u._n::,m w.. alscad o Pastarn S aodand Tinte

H 4 A - .2 . . .
".L...M ,” k] i - Metdin o3 worrdd finaaeed wenhets ng sstabiishe dwkeatans bewwad e valuo <3 U AR L] - : o :
(TR ﬂ.. % u e CIRINGES SN0y S ariony imuithot, THore ia o puaitive s oprehibon bt alue revemens in the <

i g B Enited St maark ot aml vahioe snovemens in torcign markes. N Ihe Uinded Slates inaher 7 }

it

SALALCES AT aPW IR Rt sl HY walica, 1 cale by predi led 2430 Asfa upahery witl moave

CLT
R e P

i
&
3
13 : :
F i m it oney Inwling heping thar sou v, 19 same A and e e oo be gecdivied o
1 i 14
3 g b . )
W B .w Earopcan madets wive trading Dot thek seu day Sinalarlyy of the  pnsd Sados neakey
nmm m i mm SAPCLLES 2w ant ey easent o v abies, o e e pradieted thal ASis i Lunopras mathots
2 2. WM
m.m A i B Wil e e o b ad g bopie e sertduy Boeodise o7 ihese pasit e comeh b, the
i i |
R _,
K
.. 1 .
i %
B k
4_% %
SISV IR TR I TR T e R o B S T T S L S T R e S e SRt P Tt v, Y

Carl EQR:. et i vs. Putnam Funds Trust et al., Cons. Nos. 03-1-1254. 03-L-1539 & 03-L-1540



£$T1-T-£0 'ON 9sne)
L7150 8¢ a8eq

International Mutual Funds

]

14 Phe shave prices s NAV) ot Deferdacts oo newds are 2ot by drdagling the humd

A L

o]

labihues from the totul e oty o dee pov=fadiv o1d Gk iing Pyihe nunshior efoatdanding shacs.

ﬂonm_mz markets

15 Horsese r arles amd madetaption prces e basad apon NAV, which o depepds

tpon the Muaaating «adue of e fund*s urdeiving pocttitio of waniti, Detfenduts recdvulae

I the furnd i et value ety hoanest by, Dcfembams sua the sond e price (NAY once evety ﬁo —~°$\
B
o8 m Dutures day (b e of tading un the New Yol Shek Exchnge a1 .80 m0 basern Time. :
i ] i
¥ R
” - ..M o LY oAy n - H Ac:all ufl g ! w H
P M 4 Phe NAV of the ke a s by | efondants i the Malional Assac:dive of Saruritics Dealere _ — _ . m . E ” ﬂo m m
5 3 i i
o @R (NASL for puble disuibution ,
el B - :
XYL b,» 1 B [ mvabamg s undio g asuds lor pumeses of setting, the NAY, Defoiduists g e . . v
S . o '
5] A E . [ . . . .
”um m % Lsst tradr prace i the berse v et ol cash of e waastios i it povtfohus, A cagin licant pernh of ; G m m H —AOHM 9
£ B b M _ - - e
: M_ I thie wvunties i the Defembanin' patlolios are tareign weurition, | achons kot for anh Toampn : . ¢ H
il % o ' .
it £ 3 ) . ' I
m ..,.m.m M secunties el Londor, Party Frask furt, Mwane, Singgpaze, Kusls banepar, ooy Kong, laper. ” : GMH Qm% _
il i
3 o . : :
ofalt ¥ “ Pubye s Spdmne s wrkats aee locatad 10 Time 2ones that e T lowrs 1o filleen hoats :
I & =4 !
: bl . ; 3
EEIILE B wm el of Radom Sundad T, ) y °ﬂ®~m= E NH o m .
¥ ¥ &5 : .
Fuise i w 17 Ktubivs of ward Finuavisd merkets s estoblished a5 aaoations benveon the vaive Y .
4§ Kl =
R jery ‘.,
ale ..m chanpes ety v arious inrkoty, Thete B+ penitive porreldion batwevn caltee fowments in the b

Paitrd Staes masket sl vabee movemerds m tonign mankes. I the Uiited Yt marke m —A ﬁ 6
U.S. markets

CARRTILECE wn @ and EeACnent B valuek it gun he prodin lat that Axiar Werkvty wit) move

d
1

e T
B

) 3 ‘
kel £ . - .
M m _m PR AT ONG Lafine _r..E:u their wevt dav,  1've samc URS ] RISt b gaichinled {or g GNH Qm%
il B 8 § " . , .
z.e,._sm.w 3 = M FHPCUn AUTRts o rading begiis their gaad day Stowdatbe i the U ineed Soile ik et
Y & P A : 3
ERE kets
] M W AN NV G _fuﬁdq—_c.ﬂ._ TUats ¢rtvend 1w Yakyos, ot o by _-}.-__r.n_...t. nv_n_ AL el —nc?ﬂll_h sitheds ‘.Q ~.¢-m= E ”” m
4
..w. Wit ¢ downs sudon s adag Depins thea neetday. Bovaune ot sy pasaive evin hith v, (he
b
,ﬁ_ﬂ. B T (A R S

ﬁ.:: E il., Cons. Nos. 03-1-1254, 02-1.-1529 & 03-L-1540



International Mutual Funds

At

[ The ~hure mrives (NAVI QLD ordans” mfugl xS are 6! by dedeting the tund

AL T A G A
et

FrEe)

lishahes from b todalwescts af e k2ot and G B iling b the aundwa ofoutdamdiog shares.

Ty

i
b i
[ o T . .
ﬁ LMEY BN ! N w L5 15 Revame th7 otbed an sodemption phiees e hased opon AV, R i mrdoponds
£ amdia; ' ) B
m i NWM &. [ . ogron s chwanng o of (e fund’ s wndotbving povtiilio of satsition, Defemdants pvnlbeutane
B 2 b B
w. mw m M .v.a bz fuand o Casess vabie orery sunnese e Dhetridioms sot the fund daae mice INAY) once cvery
mm 3 5 bi
e 3 ¥ ] N . .
] w o B «M m“ ;,w busgwsa aday o P chen ol traduig o the New Yok Sth Faxclamy w4k pan Gastan Fime
o OB O N ! 4 J
g = S 3
= 3
_.,m Mandy R ,w L The NAY of thw #rwvs m eporiced by Dotendants 1 the Nabong] AZSe2530en uf Saruimes Deders
13 ?:}ww BB mm
Ii meadil W8 B (N ASDY o pudliz dustriition
i kst m m H B
s { .:..:..“.»,w .,“m m 7 In o walumg s unda Bang dswds B pumoscs of swiing the NAY. DeRtdatit, g the
4 HE I
”w W u 3 ,c. Lot rrmtz o s the Bosnne et of cach ol i ~amition i pustioliv. A iy ficant portion of
3 B BN
k wm ww 5t I the wrienties i the Deler daaih!' patiiiosre Sectn soeurithe. 1oehame prarkes foran tureigh
3 k. " I
" X .“ I3
w m & m secundius avkuk: Laoadon, Packs, Fraok . Moo s Stneque, Kuala | amspuir, Hig Rong, Fopo,
8 7 K e e e
i3 wian .“,.‘ m m Tobyo v Sydney. s nnakets are locatad 1 time somes that ane five tours fo Giicen bouns
2] B ;
W dg :..._.mm ,," E head oF Faste mn Stadad Tia. U@H&:Qm :ﬁm =m¢
-4 % nw
— n b OB P Smlies o waskd linasciad bt e sstablishodd ssovtaticins bens ean B s
I the last tradin
¥ T & _ . . -
_m e apd 2 3 Shangrs anung, sarions kel Thore is a panilive coneldiot betwaz e alue movements iv th
i oy B I
K % ) i . . .
I & L Uinitedd Stdes smarket wmd vadne mnvements m faipmn marketn. I the Uieted States sarkhet

price in the home
CXPETICACOS W apWand BNt s valtscs, 1t i b prodi 5 153t Asbs ngrkets mill move
spstant once bt s ther aoc day Tho samc upaund ks cmit s e g ted dor Emﬂ—ﬂﬂﬂ Qm- anﬁ—,— Qho
Haropcan nawrkets .._x.,,. wading bepttn thein meat day Simakirhs o the | ed St srerken ) * .
EXRILAL WIS It ertweed o alues, o a0 be prafioee that Agian e Uotvpua marhets . H—HG mmﬂ\:ﬂcﬂﬂﬂmm in
WAt mane o sy i begin, it st day Bessne witieso passtive cotrchdion, the or Ma 0 mc 0
portfolio t

calculate NAV .V

SR S A PGB R AT T

£SZ1-1-€0 "'ON 3sne)

R AR ST S R TR SRS DR

Carl Kircher et al. vs. Putmam Funds Trust et al., Cons. Nos. 03-L-1254. 03-1L-1539 & 03-L-1540




[ U
H amdin

“i'a _-

1

X

R

A S am:.r:».ﬂna LA 22

i

¥ £
§] B s ]
Hw [INWR:
m.n _f:.nu
8 ot v
.M { Yy .M
i :
i u
i Y
f 3
Py B

oreli
& )
a ERFR m
Furp

nate

e an
e

AT

' 2K oeA

rpsr w

LI,

A P s

uf Wi

£6T71-1-€0 "ON asne)
LT1 30 Ot 98ed

International Mutual Funds

O

Ferm

——

i3,

CER L T ATy

i

ALV
ki 2215 G T A
A L i

oA YA AT S BRI
SKETE o

AT S F NS
9

 SeRlahet !

=
T Tk TR Sy o

s

T T
FUIEAL,

T L B R s S L A A L SR

Jat

2 s R e RE

TP o iy T g R g e e

WE

R TR R U T 1o A A TN S e T n

Y

{0 TRA A S S

S ARt

+ i} St

PRI
S

Y

» e

m, arl K Q:... et al. vs. Putnam FFunds Trust et al., Cons

vle<ng prces of the foregn <ocants mthe andarivisg posfeho msy not cefledt earvent ark o
valwes 2t the time Detictudants st thein fupd NAY Appiopnan adju<tamis neod 1o he made 1oohe
closany peivas 0 the Toten se7unues in nndds to cefiest cwrent ket values. Dospelz bts boba:
of the Hnitol BLevs market ressll, the pesitne corclations and the stalg prive of die ficcin
secunlies i s andody bugsnatiolio, Defombants o szleany vadoe adiustn s L the por lolhic™s
TOECTER FOCUnTICS PORM 1 cubritlatanng Juimk NAY W aetslip share pioce oo efv busitnsx day

LS The pea it v 2onve e Bntwar-n the upennt or doswsrs spd ovemtient of valas inta:
Unktod Seabes ek sl Abeey o2t Don cntesds i r..c_m..aEwe;u atoaekd the workd is hevaeeno 7
re il vales o8 04 o Laley W absolumly B Guerelatinty v oo Salbes 1k sty 1 il
Sisen marbots amd mdinoyermd sxnctne iy in tocegn mark ok, A vzhec ol 1.0 oquates o ,n shsohae
comeitin hiheovn L aki mormizats in Hsited Stares mabetx aml sehaapicnt Gilue mosaemts
n kwctgn markets

L Stadies o werkd festnid mnkas doowesitate Mt the grode: ta perernlage
TUTEASE 07 Jeoreant s i value o United Stubcs anakee die mvs Bl Selmynsks will pod
vimtewpohdigg vishi Bovasentm srroguead days ke erua bty thar the - sfue movements of
ftvipn markets will ol e pronidus dae's value nasscrients i U rtstod SHtos nadhyts 1< derresly
sorekdad with by deproe of 26101 oF B2 valig mos ement of §lailad Sas nurks.

putd} Sizxa inany of fhe home unaivts sor the fomgn ssaitivs in the Defadaes® gixed
Hsetfulio B rndod howrs tufiey B atling al 320 4ot siastosn of the Taysd N AV the chming praces
wed Wi cubeabite the NAV of Deicrdanis” fam o stale <nd oo i refioet LTSN CRT
whenuaon availahh sdmcgaent to 1k Ravign seaming s bt et Gug wil) affees the vithee o) 0

avenly

T R PR & R A

. Nos. 03-L-

last Q.mm:.m E._oa in
foreign market may
become “stale” by
calculation of NAV
at 4 p.m. Eastern
Time

3-1.-1539 & 03-E-1540




SISNT T

Az

ﬁ:ﬁ.m SRR

ofal
Aty
Bl reds

nalc af

O
M e s M‘bﬂ_ ok T L Dot AR R L ¥

£STI-T-£0 'ON asne)

pet

D ORTRA IR N A

ATl T N A S A SN

ST T PR A A Lo el W BT

AT e S TR TS Y

LR SEEILIR ok e RO E A SN T RO SR

L7 O S e TR A M e T T AW S L

L5 |

e

g

R A KRSl o A S L G

ST e AT
=y

International Mutual Funds
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| short-term trading strategy
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Market Timing

of s profilahle tading steivgy . | he market finiing by drarcgy seems G s sdhitine ol markct

iy

I T T 2 R
S i ke £

HT I RS A i T Tt A i

I ! b teming tradees 10 peadect chamgas in the NV, Market lining oo are ahie ta aadict vhunpes in
»,“w ) 3 b ! !
; b T i 0
%.._. Cazc i m 3 w“ e NAY Bocarse of the poarite comeldions hetween G movements in 0 ried Stetes markets
vl s ¥ )
; ~ kel »“ .W m w 3 il orergn markets. Ve stake i e ptratopy o Mokt Himers whi trode Dofotadanis” siices is 4
S 4 S 25 :
3 H M F Mk |
m__ i M m, 2 by shiaces an deys when e Ui Stanes ket moves ap snd by sl frodeems share when the
1 WM w W ,w m E Untod S0y mathcl hoves owTL I ander 19 e mendowm benclis o price sclosans
il b 1 e 3 £ I
1 B ; 3 N B 4 . , . . . "
i % _.w w n_“ M * A8 aubion deschoped subsagret o the now stle ehning prives ot the porstolio socuniiza,
! S i H B *
i R % M i = \ . . :
q ,.m i & _ ] amers Wi el the nead deadlios fiw huying or selting (redeettiong s siviees :n Defcmbants” fund] Emﬂh _ﬂmﬂ H~Em~om
R 7 .
m_ ,w nm M any paricula Basiiae. duy  Becauss Dr fendanty camot ay w0 sl v Fomenpn sovsivies an ,_..V : m ”ﬂbmm oﬂv
b b ] -3
N ¥ H B - . v
B 4 5 r— H - furdk” asderhying pont folie (il 1o e Trme diflirenee hots con hew York and he hosee mad e
] B $ i
i Mo B ; i 6
B % 3 A i 2 K w 1AZ fwsion S ties 31 the tioie 1 sits the daily NAY at s ahues e charoi i resines coml nsde E : ﬂ: ”_ H: : Qm
f HH B oo & i B
L5 O H H 4 o
b B OH B OH 2 . tre shatos that I Aambonts usie we and cakeers From market wmens oo out eetleen cun ant nug ‘a\
#i Bl OE B O OB m N 2 o = m m m:
il L i ) A ] K4 ] g . . ’
mx, orafi gl ol q~ 85 OH & 4 BN prices o the foreigh sevurities Fehd by the funl.
: BTERRERERE U.S. markets A
mw Ay ,w i m 3 1 ¥ % m W Ihew the useof dab prices by Ucientdans o vinonng the fund shone, maskict bim erTe
B Bl & M § M ¥ B :
; ST . ‘ -+ .- 5 " . i )
] Bar m B S wha pu balembenis’ hunds” sxired on ey s swhat b United States tnaket imsves wp ar gy ‘.—.- Py ¥4 dlbﬂl— [1Y49 4]
bl o v o b B # i . R W A Weswwasn —
suate A_.M _Md .M_ m .mu m 3 M. disconiod shunss ot the cxpere af nthes fuml slarelakdors becatse the famgdy wnberdymy Ly J ~
Bt o B ; B P .
T m m .:w M i LTUrRT et fre uthlervaioed s of 1he Gmz of e shose prudiise, m: elTe :
o =4 ] ¥ R B 4 )
N8 E H E B . . ! ! .
M.m m _% “M mm 3 m 5 Phae bt thie o atabe perices by Dotendams in s aluing their fiund <taues, marl Em% mﬂm i
4] i = I ; kS
m wm w & m _,A w summes ko seltirecknn Detondants’ shares m dass when the Unised Stazes turb o iuicy v
g § & )
M & ¥ i § ¢ . . . .
w i 4 2 i W e el dredemmg) thans o a grertin o the eopunse of ather furd <hurellders dacmse tw
B} i ] H
m ¥ i i wnader lvains foeivn aoxcnmics savwts pre oy 4 - o SR
3 i 4 : w lvait; w1 PLUCS Gavcts pre ovenalued o i : vt the share ~ak: (nedepipton.
K & o
H

o

rn TR

i

Q

"

£STI-T-£0 'ON 9sne)
L 988,

et i s M

R S Y e s i PR 2
A R S A R g N DN O, e P el

. 7 Tt R TICENE
35::: 3::} Trust et al., Cons. Nos. 03-L-1254, 03 r _m,C & 03-1.-1540




Market Timing

Hypothetical: a mutual fund owned by ten long-term
investors who each own one share of the fund.

assets of the fund = $10 (and thus each share is worth $1)

because the fund uses stale foreign securities prices when
calculating its value, the fund is valued at only $0.50 per
share.

eleventh investor-nureha neshareattheundervalued
price of * mw, cents.

fund’s assets increase to $10.50 since those assets are now
owned by eleven investors, each share is actually only worth
ninety-five cents (i.e., $10.50/11 shares)

Carl Kircher et al. vs. Putnam Funds Trust et al.. Cons. Nos. 03-L-1254. 03-L-1539 & 03-1-1540




Market Timing

original ten investors’ real share values thus drop by
five cents per share

not as the result of the performance of the foreign
companies in which the fund holds securities and not
due to market fluctuations

purely and simply due to the sale of the eleventh
share of the fund at an incorrectly calculated and
undervalued price.
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Market Timing

value of the fund is recalculated properly the following day so
that it is valued at $10.50

eleventh investor then redeems his one share at ninety-five
cents, making a whopping forty-five cent profit at the expense
ot the ten original long-term investors

even if the eleventh investor does not sell his share, he will
always own more than his fair share of the fund because he
was able to buy 1/11 of the fund at a price which actually
corresponded to only 1/22 of the funds’ true value

conversely, the long-term investors will thereafter always own
less than their fair share of the fund because their ownership
of the fund and their voting rights were diluted by the
improperly discounted sale to the eleventh investor
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w0 52. Av all times relevant hercto, Plaintiff Kircher has owned shares in Putnam
aclion w«M
. w International Growth & Income.
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53.  In underisking their role as investment managers with respect to the Funds,

a5,

capaie o the

Defendants directly or impliedty held themselves out as skilled spocinlists iy the freld of investment

e T e Y

ot oD scnd SN it et

management, pusscssing the knowledge, skilt and care ordinarily used by reasonably well-qualificd

members of their profession.

34.  Uthereby became the duty of Defendants to excrcisc that degree ol knowledge, skill

as,

and care ordinarity used by reasonably well-qualificd members of their E,cwnmm_.o:.
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H, 35 Defendants knew, or were negligent in not knowing, that the closing prices for the
i

foreign securitics represented in the Putnam hternational Growth & Income Fund and used by

i
£ v

Defendants 10 calculate NAV for said Fund did not ecpresent fair valuc because, inter alia. those

A i

77

i 5

g prices did not reflect changes in trading prices as a result of trad ing which Defendants knew, or were
L
! ncgligent in not knowing, occurred daily after the closing of the New York Stock Exchange.
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56.  Defendants breached their duties of due care owed to Plaintiff KIRCEHER and similarly

2
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situated owners of the Putnam International Growth & Income Fund by, inter alia:

_m i. failing to properly cvaluate on a daily basis whether a significant event
affecting the value of Putnam International Growth & Income’s portfolio of
i sceurities had occurred after the foreign trading markets for such securities
! had closed but before Defendants caleulated NAV und share prices:

i

m il failing to implement Putnam Internationa! Growth & Income’s portfolio
__ valuation and share pricing policies and procedures: and

i

iti, allowing portfolio valuation and share pricing policies and procedures which
benefited ymarket tming traders of Putnam International Growth & Income’s
shares at the cxpense of lotig term shareholders.
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8 Awnrding Plaietifls mnd the Cliss compensatory danapes, profedpment
intiesl, costs of suits, pemtive dataes sl itomeys’ fees for an emourt represtuting the damagss

exusedl by Defindinns’ hrach of their duties nat to eaveed 575,600 per plaiatiff or ctass anember.

Lo e 2B S b o L £
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§59. Onor about January 1, 1965, applicable published regutations expressly recognized
that changes in trading prices ol sceuritics in the Putnam Intermational Growth & Inconte Fund i ght

occur daily after the closing of the New York Stock Exchange.
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60. With utter indifference and conscious disregard for Plaintiff KIRCHER’S investment
and the investments of similarly situated fund owners, Defendants will fully and wantonly breached
their duties to Plainti{f KircHER and simitarly situated owners by, inter akia;

i failing to know and implement applicable rules and regulations
concerning the calculation of NAV;

failing to properly evaluatc on & daily basis whether a significant
cvent affecting the value of Putham International Growth & Income's
portfolio uf scouritics had occurred afler the foreign trading markets
for such sceurities had closed but before Dafendants calculated NAV
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failing 10 implement Putnam lntemational Growth & lncome's
portfolio valuation and share pricing policies and proccdures; and

allowing portfolio valuation and share pricing policies and procedures
which benefited market timing traders of Putnam Internations]
Growth & Income’s shares at the expense of long term shareholders.
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The SLUSA Issue

IN THE CIRCUIT COURT

ron KD AL S Defendants do not focus on

CARL KIRCHER and ROBLRT BROCKWAY,
individuatly s v behalf of ol othera similady
slluased,

Plaintiff’s allegations

Picintigfs,
Cise No, 20001001255
.
Tows, Rerhuen Crowder
PUTNAM FLINDS TRUST, PUTNAM
INVESTMENT MANAGEMENT, ELC.
EVERGREEN INTERNATIONAL TRUST. end
EVERGREEN INVESTMENT MANAGEMINT
COMPANY. LILL,
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MEMORARNDUM OF LAW IN SUPPONT OF
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Datendants Putaarn Fundy 1rust, Putnus Inves fawnf Menagement, 210,
Frespcen Imemanonal Teng, sl Eyvagreen iovostiment Mansgenuay Company, L1
respctfidly subruds this Monusiinlom e sippont ol thalr mation o Walpment on 1he pleadings
b thain fireur. punieant to Hnois Coude of Civil Procodure § 2-613¢c), T35 1L0S 82000,

Flainifls acek to purmin: 4 chaes ction cliing stake faw chanes, bused oo
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o Finmet & Saich, D v Babiy, 1263, (1563,
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interpreted buoodly. ad ondercd dismissal of state brw elaima Brought on betdf of “bubkers® of

weeoritics (as ane thesy Phamtiffs). Following Dobit. foders courts i this vorY Gt and sevetal

e

chscly rekted Cwes by hehd that canes benughi by (hese PLant{Ty wunsel sgaimt mutual

fundds ace baered by SLATSA. Defendants sconedingly are amidled (0 judgient = 1 imtber of lxw,

ERELIMINARY STATEMENT

At throe-phus yoa s of Hitlgation in the foderal courts on whether, axa pminer of

fudkera? provedure. SLIISA slinwy removet uf this and refused cases %0 Foderat cowt, 1he caees
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have been ruenod 10 this Cout o pintly precedura) grovnds, O the critkest athusntive
pustion of whether SUUSA hary Plaititic gl the foderal courts have kpplicd theis expartise

T

1 Suterprating fodornt securitics hypiskttion ot have umksmly bolid st SLUN A indeod docs bar
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Stutes Disnivt Coart € i Southem District sl Mliros, ekl i cornlling in this Coun under
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Carl Kircher et al. vs. Putnam Funds Trust et al., Cons.

The SLUSA Issue

Aflter three-plus years of Titigation in she federul courts on whether, as a matter of

fedvral procedare, S1USA allows removal of this and relted cases o foderal cour, the cases

v been returned to this Caurt on puvely procedural grounds. On the critical sehstaorive
spuestion of whether SLUSA baes PRaintiff' claims, the federal courts huve applied their cxpartize
it apverpreling federal sccuritics legistation and hive umilornly held thit SEUSA indeed does bar
this aml identical cases. 1 his holding has q_wn.,_uu.. beew reached jm chix vecy cise by the Unided
Stcs Dhistrict Cowrt for the Southern Diserict oof IHinags, and is worrolling in this Court under
the Taw of The cise dovione. Moseover. federal couris ab all Tevels, from the Istrel Courds to
the Seventh Circuit Court uf Appuids 1o the United States Supreme Court, hve repeatedly foaml,
in %? ciba i sevezanl closely refuted cases dhst ane identical in a1l mederiol 1egpEeis tn this
case wiud wiore haaught by ese Plaintifls sume counsel, that these und identically sitwited
plaintifls’ clasnis ane Jarred by SLUSA. Detendamts anc ensitlidd to distnissad of Thig action with

prejindice

Nos. 03-L-1254, 03-1-1539 & 03-L-1540
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1 Y. he 8§
=ih ehat subaianthe aporowch, .. " 14, 2t 40 (crphasis shdad)

), Ne. (6-939, 2007 WL 2068353 (S.I2. 1. July 17,
..SEHEJ After Kivcher JV, Defondhants removed ifis case agrin, o
PlalmifTs filod two motines 1 remand, o for back ol subjoct matter jurisdietion
and u 3econd on proccdural grounds, United States Disteics udge Heradon
denind PlaintHte motkia to remd ised on luck of whjeet matter juriadiction.
He rolied o his prikor aling vn m ideotical aotion in s identicy) case, Ppiter 5.
Josurs by, Fund, 453 F, Supp, 24 692 (3.0, 11t ws...,_. 5&1.55 he rejected
Plaingifly’ argoenens ikt SLUSAs
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In shart, the United Siates Supreme Count, the Seventh Cireuit, and most rocently
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Privd

the Southem District of Blionsis huve stated, repeatedly and unantbiguousty. that this ve
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vanpdsiion Fords, Inc., No, i8-cw208. 2008 W1, 1655708 (S.D. L.
._u_v _.. Rﬁn:.mn&__.ii ). Correclty mnticipeting the Sopoeine Curts

& The only Fewsiun tRal 1he foderal oty did mor doyww of Unis 2l the nebated coiries is becmire of
procedural lireientive combodicd in tw fodem] semaval stotaies _!.::_._ appeady from erroneaasly gooal
remand oeders, Sec 21NN Y 147 (ponidding s oaserizl e “Aa. 462.2.&5:.......8..:-&
St it e which 1 was el o s reviewable o appeal o ofherwhe . )
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F oA

damages oa behalf of moee thin 1Ly people. Stese lw i invedved hecase the Complaing of leges

oaly claima for negligence M panitive damages. Mutund fund thares unuestionabdy are “conored

soTuities *

32

B, In Light Of Dablf, Pistnty Cannot Dispwte That
SLUSA'S ™I € - §n

o Pk

b hagght of the Supreme Court's decigion in Dabit, the prlanntedTs i e viarivus
mutuak fnd cases Brought by these sume counse] huve hegun o argue that Hieir "negizence”
cluims do not require praoh of misstuternents or omissions, and thus do aot meet SL1ITSA's thisd

requzrement Sor precluging, This contendion ts erroneous. The Complaing is relete with
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whoe® (M0 LGS 10OGGZ)) prevests
calling 3 tranader & fraachilent esxveromce
criess that oanafar oocurred "wilh actual
idcut lo hinder, dehy, of defrwad amy
creditec of the deblor” (f HOI(1y.
Repaveent of a0 antezsdenl boan comes
within the “ressondbly eqonvalent valye”
ruleramhich iz just andthcr wiy of saping
thal prefereatal transfen: differ from
traakdenl coavexanon:. See /8 x¢ Layui
Awion of Maiton N0 fwe. =0 I,
Appdd 42, CGOG4, 228 TADes, W2, 659
N.E2 74, 33082 a9y Cmeciad
Conmy Staw Saub . Doss 176 Th App 4
B34, 679, 122 IMDee. B9, L25 N €2 435,
439 1955).

So did Lacrad repye Fawl Onwon “with
uctunl intenl b hinder, delay, or defkond
wepy creditor of 1he Jebbor™ The district
indype found the complaint inwdequate o
dlere frand, whick ool be pleaded with

pootsralarity wder Pl ROIKP. Sbs. AS.
though ikteni oy be pheaded generally,

Kircher II (vacated)
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hindler. delay, or defraud wny lother) eredd-
for of (ke deblon”,

Phistifls do eovtend {hed the evenls
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dizcbared and transpares] Awml vo on.
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abeut profereniid transfers on the eve of
bankrupley. Beowuse Lacnd never be
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vermed, amd in the end this & solhing bk
a prefereacr. Phintifs’ other argumvents
bave bees comzdercd but de ot require
dizcasmies,
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the othver wements of fraud require de.
talls—delads thal were Tuissing from the
sompiaint and pemain wissing on sppeal.
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| manipulation. A claim based on mismanagement likely would
| need to be cast as a derivative action, which none of these suits
o purports.te be. Nor does any of the suits assert that a mutual

| fund broke a promise, so that state contract law would supply
‘| a remedy.

in particular, they [Plaintiffs] did not argue in their
briefs — and did not maintain at oral argument despite the
court's invitation — that their suits allege mismanagement
rather than deceit or manipulation. See Santa Fe Industries,
Inc. v. Green, 430 U.S. 462, 97 S.Ct. 1292, 51 L.Ed.2d 480
(1977). Counsel for the plaintiffs declined to explain how state
law would support a direct action that did not rely on deceit or

e T ..di.v..“.. Lo E . LTt T i
PUTNAM FUNDS TRUST and Putnam S
Investment Management, LLC, et Kircher 11 , 403 F.3d Aﬂmg

.p._,.ﬂ .m.ummm:H_uzemlﬁuvo:m:am. 482-82 Aqqr Cir. N@@Mv

*chul e #houes Z g
Willizou resd oe par b cbe considsaien of
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Plaintiff’s 7th Circuit Brief: Oct 2004

Cormabidated Noa 04-1496, (4-1496, 04-1608, 041628,
04-2650, 04-1651, 041560, 041651, 042162 and 04-2687

InThe
United States Court of Appeals

Jor ihe

Seventh Circuit

CARL FIRCHER, et a/,
Flaintilfs Appeliecs,

~  againsl-

POTNAM FUNDS TRUST, et of,
Defondants-Appellants.

On Appeal From The United States District Court
Peor The Southern District Of Tllinois

JOINT BRIEF OF APPELLEES

Rebert L King Gerge A Zalow

BwenLow & Kivoric Fonxm Trirsr L
Gtewny O ot the Mgl Thees Pt Matiore) Paz»
01 Market Sereet, Suite 50 T0 Wat Mackarn, Buibn 560
St Loty Mirsoun 63101 Crucagn, [invés 6052
G1QE21-2002 (312} 642 9760

. £ Bt

£6Z1-T-£0 "ON asne)
LTI Jo 1L 98ey

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-L-1254. 03-L-1539 & 03-1.-1540




£STI-T-£0 'ON 9sNED)

Kircher [ (vacated)
Plaintiff’s 7th Circuit Brief: Oct 2004

Coracidzrod Now (4- 1496, 041456, 04-1608, 041628,
041650, 041651, D4- 1650, 04-1661, 04 2262 s 042657

STATEMENT OF FACTS

Plaintiffs are long-term investors in the defendant Funds. Appellants’ Appendix
(“App.”) 243a.’ Plaintiffs have sued the Funds and the Funds’ Managers for

negligently or recklessly failing to calculate the Funds’ share nrices

-
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Plaintiffs’ state law claims are bazed upon a state law duty of reasonable care in
selling fund shares to market timers at undervalued prices and redeeming shares
from market timers at overvalued prices. App. 254a-262a. Plaintiffs have not accuzsed

defendants of misrepresenting the Funds as appropriate long-term investment

vehicies or misstating share prices. Similarly, nowhere in any of the Complaints do

any of the plaintiffs “allege that they were induced to purchase securities that the

prospectuses represented would be properly priced.” Br. at 26.
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Plaintiffs sued each defendant in two counts: one common law negligence count
wd One conunon faw reckiessness count, alleging that detendants’ valuation
practices diluted their investments because those valuation practices exposed them to

market timing trading. App. 264a-262a. The defendants removed the cases to district
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for the
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CABL RIRCHER, et #f,, _
Flaiptulls-Appeliees,

Hﬁ page 29
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PUTNAM FUNDS TRUST, ot )
psserted those kinds of claims on behalf of any class member. The only claims

plaintiffs have asserted are claims that the defendants’ negligent or reckless share
price calculations exposed plaintiffs to stale price trading practices which diluted
their investments. Thus, plaintiffs’ and class members’ claims are claims which only

existing shareholders who retain their shares can aszert.
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7th Circuit Oral Argument: Jan 2005

Q. (Easterbrook, J.) Mr. Svetcov, the reason 1 ask this is because your way of
trying to formulate what was wrong as being unrelated to the stock makes it a
derivative attack on the adequacy of corporate management, and you have not
filed this as a derivative suit.

A. No. You see, you said not related to the stock. I didn’t say that. I said not related
to the purchase or sale thercof. That’s different. The allegation here—vou see,
yvou’re trying to make this into a federal claim, and I’m trying to tell you it’s a stute
claim for negligence.

Q. (Easterbrook, J.) Let me come back to my question. Could you restate your
theory of wrongdoing in such a way that it is not a derivative suit?

A. The allegation is negligent valuation of the shares under state law.
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2006 U.S. Supreme Court (Kircher)

JUSTICE GINSBURG: Mr. Frederick, will --would you please explain something
to me that you just said? You said that our complaint isn't about fraud. It isn't about
deception. It's about negligence. But the Seventh Circuit reported and seemed to
have no doubt about it that the complaints in this set of cases were based on
allegations of deccit and manipulation, not mismanagement,

MR. FREDERICK: That's incorrect, Justice Ginsburg. We've put the complaints
before you. They are in the joint appendix. We have cited every paragraph in
which those claims are asserted.

256 ireuit-based-its-decistonabout-thatoma misunderstanding of The
colloquy at oral argument in the Seventh Circuit, which Respondent’s have recited
the Web site. You can listen to the argument yourself. /7 did not contain uny type of
concession hy counsel for the class that these claims were anything other than the
negligence claims, whicl on the four corners of the complaint, they assert themselves
1o be.
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SUPREME COURT OF THE UNITED STATES
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KIRCHER ET AL. ». PUTNAM *TUNDS TRUST °T A,

1¥The partiez further dispute whether the investors elaims satisfy the
other 15 U. 5. C. §77p(b) preclusion prerequisites. particularly the allega-
tion of fraud: the investors take issue with the Seventh Cireuit’s charac-
terization of their claims as charging fraud or manipulation. not mis-
management. Because the Court of Appeal:s lacked appellate

A [ NI 1

jurisciction. 1ts reading of the investors Ilitigation position 1z not
binding in future proceedings and is open to consideration on remand.

e S ey Bl R e T O TR T
under and precluded oy the Act. Opee remtoved howerer, the Federal
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rot preclizde the invenecrs clams. Since tzey were 2aid ¢ have been
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tlon withk tre purcaase or sale” requirexsent. snd the claims sould
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__m:_m aon:._zm z:: :E:w a_m _.m_:_mw:o: om an issue in a_

.m:_umma__@i suit, as opposed to a subsequent mqmmo of the same .
suit, is collateral estoppel, not law of the case.”

Rekhi v. Wildwood Indus., Inc., 61 F.3d 1313, 1317 (7th Cir. 1995).
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decision of a e_zom:._oz of law or fact made during-the course 3___,. “
© " litigation settles that question for all subsequent stages of the

Irizarry v. Industrial Comm’n , 337 11L.App.3d 598 ,606, 786 N.E.2d
218, 224 (2d Dist. 2003).
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- . is'not a limit on their power.

L.aw of the Case

“The doctrine, however, merely expresses the practice of
courts generally to refuse to reopen what has been decided; it

29

_m_.m.%\m.c. muazﬁ.%:, 154 111.2d AT_ a@c ac N.E.2d 16, 41 wawv S:&Em

Qbﬁ.__mza:me:zn.ekbﬁba,. Qﬁ&.a::u QE? Awa C v mccg m:, _cm m.Oq.
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= m%.noz_ﬁ _:_.m_ the _.u.oém_.,‘,.@,_,w.o_a_\...mﬂmﬁ prior _mo&mmo:m of its own or

nocim mroz_z be _cm?o to mo S0 in :_m mwmmsno of |
extraordinary circumstances such as where the initial mno_m_os
was ‘clearly erroneous and would work a manifest injustice.””

Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 817, 108 S.Ct.
2166, 2170 (1988).
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July 2007 Remand Order

mroao::sm; the stay 1s LIFTED. Having reviewed the record carefully. the Court concludes that
oral argument will not be helpful in resolving Plaintiffs’ request for remand. and therefore [

Detendants’ motion for oral argument (Doc. 18} is DENIED. Plaintiffs’ motion for remand based

m on lack of subject matter jurisdiction (Doc. 207 is DENIED. See Potterv. Janus I, Fund. 483 F. 1
; Supp. 2d 691. 695-703 {S.D. 1l. 2007). Plaintiffs” motion for remand based on procedural defects
| in removal (Doc. 10} is GRANTED. See Dudley v, Pumaur v, Funds, 472 F. Supp. 2d 1102, s
§ -
| ,M. 1107-13{S.D. 111 2007). Pursuantto 28 U.S.C. § H ¢) this matter 1s RENMIANDED to the Circuit
it Courtotthe Third Tudicial Circuit. Madison County. Illinois. by reason of untimeliness of removal.
I
G Ji! Defendants’ motion for judgment on the pleadings (Doe. 12} is DENIED as moot.
o0
oo S
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Case 30600097 DRH-PMF  Document 11 Fled 0406/2067  Page 1o/ 30

INTHE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ROBERT FOTTER, EDNA GRENCH, and
DOROTHY LUETTINGER, fodividnally and
o0 bebaif of all cabers similer ly situnred,

Phuintiffs,

JANUS INVESTMENT FUND. 3 business ungt,
JANUS CAPITAL MANAGEMENT.LLC, SCUDDER
INTERNATIONAL PUND, INC | 2 Coxporation, and
DEYUTSCHE INVESTMENT MANAGEMENT
AMERICAS. INC.,

Defeadants Cae No. 06 cv-#29.DRH
Cooselidaled with: Case No O6-cw$91-DRH

MEMORANIIM AND ORDER

HERNDON, District Tndge:
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of mbect maer jorsdicion (Dot 19} 20d the moticn. for mmemnd 10 siate court tased on

" procedura) defoets in ramaval (Doce. 9. 13) browgh by Flakatiffs Roben Pocks, Edns Grench, ad

Dorothy Luettinges. For the following reasony, the motion For resmusd 1o stats cosrl based on lack

of mwhjec! matisr purisdictioo is DENIED, The motios for ramand to stite cour! based og
procedural defecty in removal ae SRANTED,

inusducion
Thotc comolidaicd casss. which a8 SUCLoRson 10 2 case previcesly ob the
Court's dockel, Potier w Jamd Mnvestment Fund, Ne. 03¢v-00692-DRH (S D. T fled Ga. 23,

2003), ee encag 2 number af putadve clas actjons pending before. the Clowrt encerning so-called

0 ¢£g 988y
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At page 12

Cate 3.08-0v-00097-DRH-PMF  Document 11 Fied 04062007  Page | of 30 ol

3 scope of SLUSA. Under SLUSA, “[t]he element of a misrepresentation or omission of a
B materia] fact is satisfied when . . . a plaintiff alleges a misrepresentation . . . concerning the
3l value of the securities . . . sold or the consideration received in return.” Araujo v. John :
W Hancock Life Ins. Co., 206 F. Supp. 2d 377, 382 (E.D.N.Y. 2002) (holding that a plaintiff’'s [}
8 state-law claims for breach of contract and unjust enrichment were precluded by SLUSA |
because the complained-of conduct

MEMORANDIM AND ORDER

AL D WM Dot ) dh

gt consisied of an aiieged misrepresentation of a material fact). As the Seventh Circuit Court of [
Bl Appeals recognized in Kircher I, the gravamen of the claims in this case is that Defendants |

| made omissions of material fact in connection with the sale or purchase of covered securities,

| e.g., the fact that mutual fund shares are valued only once a day and that this once-a-day

| valuation creates opportunities for market-timing arbitrage:

2003), e among & number af puntve clas acticas pensding before the Count coucerning 30-called

Page } af 30

At page 13
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934 Act] and [17

C.F.R. § 240.]10b-5 against mutual funds that fraudulently or manipulatively

increased investors’ exposure to arbitrage? Suppose the funds stated in their

prospectuses that they took actions to prevent arbitrageurs from exploiting

the fact that each fund’s net asset value is calculated only once a day. That

statement, if false (and known to be so), could support enforcement action, for

the deceit would have occurred in connection with investors’ purchases of the

funds’ securities. Similarly, if these funds had stated bluntly in their

prospectuses (or otherwise disclosed to investors) that daily valuation left

no-load funds exposed to short-swing trading strategies, that revelation s 7
would have squelched litigation of this kind.
These observations show that plaintiffs’ claims denend on statements made ,
or omitted in connection with their . . . purchases of the funds’ securities . .
Our plaintiffs’ effort to define non-purchaser-non-seller classes is designed to

evade PSLRA in order to litigate a securities class action in state court in the

hope that a local judge or jury may produce an idiosyncratic award. It is the

very sort of maneuver that SLUSA is designed to prevent.

| Kircher 11, 403 F.3d at 484 (7th Cir. 2005) (emphasis added).
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Case 3.06-cvO0SST-DRH-PMF  Document 11 Fled O4/082007  Page 1 46 30

INTHE UNTTED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ROBERT POTTER, EDNA GRENCH, and
DAROTHY LUETTINGER, individoally and
ot bebalf of all athees timitarly sitvaicd,

n i
v.

_ JANUS INVESTMENT FUND, a busivess tro#,
JANUS CAPITAL MANAGEMENT, 1L.C, SCUDDER
INTERNATIONAL FUND, INC ., & Corpeatian, and
DEUTSCHE INVESTMENT MANAGEMENT
AMERICAS, INC.,

Befendunis. Cus No. 08 cv-92% DRH
Cortakidaled with: Case No D6£v-997-DRH

Atpage 13

HERNDOFK. District Jodge:

Tuk suambin §

>m discussed, the %E_omcz_Q of SLUSA preclusion in this instance does not E:m@

on whether the omissions at issue were made with intent to deceive or not, provided the mzomoa

i omissions were made in connection with purchases or sales of covered securities. Because the |
8 substance rather than the form of Plaintiffs’ claims concerns material omissions in connection

with purchases or sales of covered securities, those claims are within the scope of preclusion
under SLUSA.
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Nor is
| there any reason to see things differently just because the

| remand’s basis coincides entirely with the merits of the

federal question; it is only the forum designation that is
conclusive. Here, we have no reason to doubt that the
state court will dulv apply Dabit’s holding that  holder

claims are embraced by subsection (b),® but any claim of
error on that point can be considered on review by this

R O R T I S e
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The SLUSA Issue

E2ahit coudt fevombly cited the Sever Cirvnit's bodding. en rowte to coned

ER—— - Defendants do not mc_o:m.,o:.._ﬂ,
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omission wf rEerial fact shi herw Defendates deakt with market timing.

veghete with allgatmns ef ethsocpeaenaiom Murcover, had Defendany o

In September 2003, Plaintiffs filed their Complaint alleging state law claims
3 associated with market timing of cortain Putnam and Evergreen mutual funds.2 Throughout the

Camplaint, Plaintiffs allege 4 number of misrepresentations, including that Defendants said that

v ———

% mulual funds were structured for long-term ownership, even though they knew that short-term

market timing occurred.? This case was one of several identical purported class actions brought

2 E.g., Compl. § 12 ("Open end mutual funds such as Defendants’ Funds have been tremendously

stccessful in convinging investors such as plaintiffs to hold their fund shares by urging investors to invest

R R
w4
v
=
T
Z

4 [Footnote continucd from previous page]
for the long term and by effectively marketing the various advantages of long term ownership of funds
i over direct investment . . . ") (emphasis added).
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*  “Defendant Putmam Fonds spersies . .. with 1he gtatsd ganl of pedvidieg g
ferin capital provah ke ovenoss whw bold shares af i fnd” (Camp), § 50
teinpisis advdcly). while musdtancoily “atknwing pordolis valuatian ars e
pewing policies and prozcdurss which beneilied market it sondors ., . (d the
X 1 oty -term sharcholdoe” Jid, 01 SO, i)

"Open end wretul tunds sucn o Delendands’ Bunds have Been tremendousty
s ssfin In vomvincing mvasors secl as plaintitfs o hald sheir fund charc by

"Defendant Putnam Funds operates . . . with the stated goal of providing long
term capital growth to investors who hold shares of the fund” (Compl. § 50
(emphasis added)), while simultaneously "allowing portfolio valuation and share
pricing policies and procedures which benefited market timing traders . . . af the
expense of _onm.ﬁqa sharcholders." ﬁa 19 56(ii), 60(iv).)
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"Open ond mutual funds such us Defendanis’ Funds have been tremendously
successful in convincing investors such as plaintiffs to hold their fund shares by
.:.m.:m investors to invest for the long term and by effectively marketing the
various advantages of long term ownership of funds over direct investment , . . "
GIQL_ 12 ?Bw:mmmm EEG&.V
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The mhcm> Issue

[2abig evn *  "Delewdunt Putreem Funda opentes. - . with the pinged goal of poviding loang
i 12rrn Sppita] 2w veatprs wh bold aharex of the fimd® JCoinl. 1

2 . .. ,
Defendants' purported failure to properly caleulate publicly reported fund share
prices is alleged to have created arbitrage opportunitics that were exploited by
market-timers who purchased fund shares at artificially low prices and redeemed
shares at artificially high prices. (Id. 9§ 32-40, 53-56.) These purchases and
redemptions by market-timers are alleged to have diluted the value of the shares
of long-term shareholders -- a consequence that Defendants are alleged to have

consciously disregarded. (Id. at 1§ 37-38, 60.)
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* “Defendants breached their duties of due care owed to Plaintiffs . . . by, inter alia.
- . failing to impiement fa fund's] portiolio valuation and sharc pricing policies
and procedures,” (Id, Y 56(ii).) This allegation makes clear that the policies and
procedures that Defendants allegedly disregarded, i.e.. misrepresented, were those

that Defendants stated would apply. See also id. 76
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"Defendiat Putnam Funds aparaces . . with the gated gaaf of poniding lamg

enm; capiial proveth o Sovesoes who bold sharss of the fead® 1amph. 9 $0
Hﬁ..u_,am_ tangius< added)), whik simultancousty “sltowing pomiol

W priving policier antt prozedurss which bentited nuasker timisy teuders . ot the
w uspemse of ipny-term eharcholders.” (14 ™ SOl tivy)
£ &
CARL x_wrw..u ::_m?arwmm “Open end maslial Famds e as Dofendants' Fends have heen tremandishy:
andividuallyy Y saresfitl fnonsringing investees sueht dy phaint (7 %0 hald their find doees by
Migked. g have helg] wrpieg invesions ke fuved for the loxg term nad bv effectively marketing the

= 1 kpii e e perypens o (e derm rwreerghin af 1oute aver direey . | B

protestations, the Complaint plainly falls within SLUSA's preclusive ambit in at least three

N

different ways: (1) by implicitly alleging that defendants failed to disclose that they would not

Fa st

prevent market timing; (2) by alleging that defendants misrepresented the true price of the sharcs

sold or redeemed; and (3) by alleging that defendants assisted alleged securities fraud in the form

of a pattern or practice of market timing. Conseqnen
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tls:, the Com oOne

m
l
b
y
Hi
5
=]
i

understood to atlege a misrepresentation or omission in connection with the purchase or sale of

securities and, under SLUSA, such claims "may [not] be maintained in any State or Federal

g ey P R

Court” 1SUS.C. § T7p(b).
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By failing to make daily adjustments based upon positive
correlations between upward or downward movements in United States
and foreign markets and by _choosing to use stale prices in valuing their
fund shares and setting their daily NAVs, Defendants have exposed long
term shareholders to market timing traders . ...

(Compl. 133; emphasis added.) Sinilarly. in Paragraph 38, Plaintiffs allege they have been

mjured by this aileged breacin
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Additionally. also included among the allegations of untrug stalements arc those
averring that Defendants misstated the price (net asset value, or "NAV") per share of shares in

certain Putnam and Fvergreen mutual funds. The Complaint alleges:

“[The closing prices used to calculate the NAV of Defendants' funds are stale and
do not reflect price relevant information available subsequent to the foreign
security's lust teade that will affect the value of such security.” (Compl. ¥ 20;
emphasis added).

w‘E‘-.’E:ﬂ‘:ﬁ:"t‘ i SR

2

"Appropriate adjusiments need to be made 10 the closing prices of the Greign
securitics in order to reflect current market values. Despite knowledge of the
United States market result . . . Defendunts do not make any value adjusiment to
the portfolio’s foteign securitics prior to calculating fund NAV and setting share
price every business day.” (Compl. §17; emphasis added).
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"Fhe NAVSs set by Delendants do nof take into account o a daily basis |ceriain]

price relevant informeation . .. Such price relevant information impacts the

P P [ AT} PUPSPUE VU FE PR SRl . PP ’ H Y N H e
vatuaiion of Gese undeilying ficign scourtics and i gionificant for vahmtion

hecause the {inal market prices have become stale and do not reflect the current
market value of the sceurities.” (Compl. 1 32; emphasis added).
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"By failing i make daily adjustments based upon positive corrclations between
upward or downward movements in United States and foreign markets and by
choosing to use stale prices in vatuing their fund shares and seiting their daily
NAVs, Defendants have exposed long tesm sharcholders to market timing tradcrs
who regularly purchase and redeem Defendants’ shares as part of a profitable
trading steategy.” (Compl. 1 33; emphasis added).
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"ITIhe shares that Defendants ssue Lo ..:a redeem |1, sell to and purchasc] from
rarker timers do not reflect current market prices ot'the foreign securities held by
the fund.” (Compl. §33; E:@.Eff adde av
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Mehta

“The element of a misrepresentation or omission of a E.ﬁmim_
- ..fact is satisfied when a Em:::.ﬂ alleges a E_m_.o_u_,mwoimaos
_W_...__A,,._ncsnm_.z_:m the value of the securities sold or the ocsmamwm:cu
,._‘,__.onmEma_ in return.” kEEc V. .?\:ﬂ maane% T\m ba. ﬁe; Nam m
_f._.wm:_gw 2d 377, 382 (E.D.N.Y. Nccmv ,::: is owwn:% what :8 ‘
“plaintiffs have acso _.E.ﬁ Qmm_u:m z_m:. mEE:.:n disavowal of

,__.wﬂrm:. E.::. explicit m__omm:o:m of E_mn@_&.mmo:BScF and :E:.
_.,._,A,._ﬁm_.ma aoé: M::m_:_@m 8:::2.: _ui::q aside the. 8:5::8&
B __H,,qmq:::c_c:% and formulas associated S:__ variable s:::.ﬁmm, at

bottom the Em::.:m m:Eu_% allege that the defendants Enc.._.mnzu\
priced certain investment options provided under the annuities.

Mehta v. AIG Sunamerica Life Assurance Co., 437 F.Supp.2d 439 (D. Md. 2006),
appeal docketed, No. 06-1788 (4th Cir. July 18, 2006).
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Mehta

How the Mehta court got it wrong:

_..._... :mm__mg:% om.nc_m:& E:Em. ?:Q m_::.m ?._nmm E.m :3

/6 9884

E_m..o_unomo.:,m:c:m: IR

. :Euomm_c_m 8 w:% a 5:::._ ?:Q m__.:d ﬁ m E.mwm?.mmm::x_

_w._:._no — EE._S» ﬁ:‘:mwm :_u_.on__ﬁs ?._nmm

e investors E:ﬁ _u_mno their trade owan_.m _.E. E:Em_ E:am

um\&d :_m E:Em_ ?:a w_::.m E-em is 8_2:32_

"+ at the :Eo :ﬁmo o.do.,m r:. E:Em. ?:am are Emn&

Defendants have not “represented” anything to anyone

* therefore they could not have “misrepresented” the price of
the Funds’ shares

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons, Nos. 03-1.-1253, 03-L-1539 & 03-L-1540
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How the Mehta court got it wrong

B execution of trades. M: E;nm_n:_ﬁma _u:om _m %_:: :,.,_E.mm
M),_”._,_,.d..».._E<mm8~.m . _ il

. mHmQSe: ow :.m%m 3 E_mom_nc_mqoa vzao cnn_:.m wm\e:@
r_U&.m:mE:m publish m:g thus :wmw-.mmma: ::“ E._no to m:%csm

;. 2:; :me::d are E,_:_.ma ?w\E,m _ummmsawim w:w_.m_. and .
_...:Em :_.a_uwmmmig z:w ?_no 8 m:%o:o B = _

A ——— o e S e e e

—— e e e e s

e investors would cm _EE ed even if Umwmsam_:m never
published and thus “represented” the price to anyone

° representation — whether true or false — of mutual fund share
prices is NOT at issue
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Mehta

How the Mehta court got it wrong

. . U&msamim could _::5 _u_.ﬁaioa :::.rﬁ :E-:m E :_m ej_::_m
r% S@ aé&aim Smazm . . ¥

. even if 33\ 8::::3 8 <m_=n ?:Q shares with mg_m
" “information and thus :E_m..m?.@moimm; C: z.m Za_:m 8:1,
595 the ﬁ._:a of Ecmm m:mamm .

- ———— - e —— - et —— g

. a><m:mw_m means :.:m_: i.n_cam Eﬁ::m ?mm on. mrc..?msw_sm
.. transactions, adopting to a front-end-load charge [or] _12_:2:@
- the number of trades any investor can execute ?.. deferring

each trade by one day) ....” Kircher v. Putnam Funds Trust Qm:d:&.
17), 403 F.3d 478, 481 (7th Cir. 2005), vacated on other grounds, 126 S.Ct.

2145.

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-L-1254, 03-L-1539 & 03-L-1540




Mehta

CONCLUSION

Plaintiffs' claims should be dismissed with prejudice, as precluded by SLUSA.
We nole that Plaintiffs will not be prejudiced by dismissal. Their interests, if any, will

presumably be vindicated in the pending MDI. proceedings,

st R DV ALAY L R DT i P R At 505 3P 5 L Aoy i Ry R [ P T3 S T £V n Sed B

"« only holders are injured by market timing

* holders have no federal securities fraud class action remedy

¥}
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Paru v. Mutual of America Life Ins. Co.
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Iedex Na, 6023 254
~aginae
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COMPANY,

Deferctrad
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Frbed, J.:

Defendant Muraal of Axerica Lite esurance Company {3 umedi maves to Jienoss

the amrulod conplaint, in (hiy prative class aczon wieging wrongdeing it reheion (o
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Paru v. Mutual of America Life Ins. Co.

SUPREME COURT OF THE STA TS OF KEW YORK
COUNTY C_. NEW eSwf JIAS PART &)
F M,

AMagnpaly PARLL O Tap:

First, Mutual maintains that, when plaintiff m:omnm that En Z>< becomes ,.mE_a:

with the passage of time, he is alleging that the NAV was untrue, that it was, effectively, an
explicit misrepresentation. However, as the Paru court noted, the NAV is not untrue merely
because it becomes outdated. The damage to plaintiff comes from “an inherent inefficiency”

5 the pricing of the value of the Fund, not a misrepresentation. Paru. at *4 Next, Mutual

R R F T AR P?Lw s R T R R O & i A LA fdf.ﬁﬁ?%kﬁg.{ RRCETIZES ézﬁﬂﬁﬁﬁi ;ﬁwﬂmhﬂa%w _.\ﬁnﬁgﬁﬁﬁvﬁdﬂ:ﬁhﬁsgﬂi

New .f_ h. 74543-' W7
{Danit A Osbarne)

Dclendant Muraal of Amerca Lite Insurance Company {Mutuzls oerves i drarasy

the amanded coayplaiag, in this pulative class oezion allzzing wiongdoing & cclrion o
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Paru v. Mutual of America Life Ins. Co.

MIPREME COURT GF THE STATE OF KEW YURK
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[ —

AMARDIEN Ty PARLL Ou Reholl of Rimself and
AL Otkers Sianlagy Situsted,

Plalniify,
IcZex No. 4C232 0
~Against.
MUTUGAL OF AMERICH 3 JFRINSURAMTL »\N
F

L0 a0y -

m points to plaintiff’s allegation that Mutual held itself out as an expert in investments. Mutual

contends that the “essence” of this allegation is that Mutual represented that it would protect
plaintiff from market timing. However, as the Paru court noted, it is the damage market

timing does to the long-term performance of the Fund, and Mutual’s failure to act to protect

its investors that formed the basis for plaintiff’s claim. Thus, the Paru court found that “non-

A R e A T T o P ey v o T R S T A L VA R R E S W R A A T
the wmwmind eomplain, b this ptative clisg weten aleging stongdeing i ~clmion w0
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points to plaintiff’s allegation that Mutual held itself out as an expert in investments. Mutual
contends that the “essence” of this allegation is that Mutual represented that it would protect

plaintiff from market timing. However, as the Paru court noted, it is the darnage market

timing does to the long-term performance of the Fund, and Mutual’s failure to act to protect

its investors that formed the basis for plaintiff’s claim. Thus, the Paru court found that “non-

Lroidaida]
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disclosure of market timing liming is not a necessary allegation implicit in the Complaint.”

Id. In making this fi nding, Paru followed Xnedior in requirin g that a court look “beyond the

face of the Complaint to the substance of plaintiff’s allegations,” resulting in the finding that

allegations of misrepresentation, implicit or explicit, did not underlie plaintiff’s cause of

38w

i action. id at *3.

e R T R N e R SR A M TR P Y o a7 T B e S R S D U T R B S L T ooy sy

| m:@ ow mﬁ 5

€STI-T-€0 "'ON 2sne)




£STI-T-£0 "ON 9sne)

0 ¢ a5

Paru v. Mutual of America Life Ins. Co.

SUPREME COURT OF THE STATE OF NEW YORK
CRUNTY OF XIEW YORE JAS PART &)
PR
RMARDIEN 13 PARL O Rehad§ of Hisnaef M ared

AL Otkeps Simrberly Sinarid.

Plyindily.

Mutual responds that plaintifl’s present claim is also based on an implicit promise

to inform plaintiff that market timing was occurring in the Fund. However, while plaintiff

could have alleged that, it is not required that he do so in order 1o allege that Mutual failed

e o T R P T A B B P A e A S P e e e g Y T e VO S Ay BTN TS PO,
New Yurk, New York IC1TS ) R S .
{Daakcd A, {sbarne;

Fricd b.:

-
Trelendant Murad of Amer.cs Lize lnsorance Compary [Muylual) meves tn demiss : m ﬁﬁﬁ OHU m‘.ﬂ H. O . g

the ancimbed cnmplain, b ihis putative class meton sleging wrongdoing in hnion to
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Paru v. Mutual of America Life Ins. Co.

SUPREME COURT OF THE XTATE OF KEW YORK

O Y 0t VORK: Lot e . ¥ Slip op at 10-11.

MARDEN T FARL, Or Demall of Himelt v

[ agree with that the gravamen of plaintiffs complaint is not based on

misrepresentations at &r.aomwxn the fact that it could be, and that the plaintiff’s action does
not require ﬁwmﬂnwamgﬁmo:m to be valid. “Simply because the operative facts of a
complaint can give rise 1o a claim of fraud does not mean that the complaint must be read as
alleging fraud [emphasis in original]” (Xpedior, 341 F Supp 2d at 268), and “[t]he choice of

legal theories is a strategic choice to be made by plaintiff, and neither the court nor the

defendant is permitted to override that choice.” /4 Mutual does not have the right to recast

plaintiff’s allegations so as to cause the action to be precluded under SLUSA.?
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Paru v. Mutual of America Life Ins. Co.
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WI. 1292828).

Plaintifis have alleged here.”

1

Plaintiffs would have this Court believe that "TI'bat is the exact samc thing

(Opp. at H).
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Although some allegations in the Pary compiaint oveclap with alicgations in this case, the
allegations of the Paru defendants’ misconducet differed in a eritical respect from the

directed agamst Defendants here, {n particular,

w alicgations

the complaint in Paru alleged:
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IDefendant] breached its fiduciary obligation to ﬁ_q:_:; f...b by
failing 1o take any action to prevenl market (iming from vecurring
within the Iund. Specifically, [defendant] could have:

a. imposed trading fimits;

. imposed short-term redemption fees;

required investors to mail their transactions to [defendant];

. refused Lo offer the Fund as an nvestment opportunity until it
engaged n Faie Value Pricing; or

prevented its employees [rom engaging in and permitting market timing,
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Paru v. Mutual of America Life Ins. Co.

2. Z:Em_ of America has breached its fiduciary responsibility to Em_mmm, m:a &o Qmmm

by atlowing its own employees and other investors to engage in market timing in the Fund to the

financial detriment to plaintiff and the Class.

MUTUAL OF >me_n>mmw

4, Rather, Em_n:m. alleges that Z:Em_ om America cwwmn_..oa its macﬂmQ aa:nm to 90
Class by allowing and permitting its own employees and other investors to engage in market timing
for the benefit of the market timers and at the expense of the Class. The market timers traded in and

out of the Fund to exploit short-term moves and inefficiencies in the methods used to price the

Fund's securities.

5. Mutual of America could have taken any number of steps to prevent market timing,

but failed to do so.

¢ 1
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Paru v. Mutual of America Life Ins. Co.

The Fund was designed for long-term investors. Specifically, the Fund's May 1, 2001

prospectus described its "main investment strategy" as follows:

The portfolio seeks long-term growth of capital primarily through
diversified holdings of marketable foreign equity investments. The

portfolio invests primarily in common stecks of established

0 3 ‘o Lint dha oo efm12
companies histed on foreign exchangos, which the portiolio

management team believes have favorable characteristics.

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-L-1254, 03-L-1539 & 03-L.-1540
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Paru v. Mutual of America Life Ins. Co.

14.  The Fund handles the day to day tasks m,mmoomﬁma with managing its investment
portfolio, such as investment management, valuation of its underlying portfolic of securities and
calculation of the Net Asset Value ("NAV") of the Fund. The NAV is the Fund's total assets (e.g.,
the value of securities it is holding) minus its total liabilities.

15. The NAYV is reduced by trading costs and managerial expenses. The more trading
that accurs in the Fund, the higher the costs of thes |
16.  The NAV per share is set every business day as of the close of trading on the New

York Stock Exchange at 4:00 p.m. Eastern Time. The NAV per share is reported to the general

public by the National Association of Securities Dealers.

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-L-1254, 03-L-1539 & 03-L-1540
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Market Timing in the Fund

18.  Market timing involves improper short-term trading employed by investors to profit

from the Fund's use of "stale” prices to calculate the NAV. The prices are "stale” because they arc

old and no longer reflect the fair value of the securities.

19.  All of the securities held in the Fund are shares traded on foreign exchanges. The

g Lwme markeis of these securitics inciude the exchanges of London, Paris, Frankfurt, Moscow,
Singapore, Kuala Lampur, Hong Kong, Taipei, Tokyo, and Sydney. These exchanges are five to

fifteen hours ahead of Eastern Time.

LSTI-T-£0 'ON asne)
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Paru v. Mutual of America Life Ins. Co.

20.  Incalculating the NAV, the Fund uses the last trade price in the home market of each

% security. Because the foreign exchanges close hours before the Fund's NAV is calculated, or bours

before 4:00 p.m. Eastern Time, the closing prices on the foreign exchange (which prices are used to
calculate the NAV) are stale and do not reflect all relevant information that has become known since
the close of the market and the setting of the closing price. To properly calculate the Fund's fair
value, appropriate adjustments must be made to the closing prices of the foreign securities to reflect

current market values.

Carl Kirchier et al. vs. Putnant Funds Trust et al,, Cons, Nos. (03-1.-1254, 03-L-1539 & 03-L-1540
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Paru v. Mutual of America Life Ins. Co.

22. Since the Fund's NAYV is calculated based upon stale prices and the NAV is used to

compute the Accumulation Unit Value ("AUV™). The AUV also does not reflect an accurate value
based on all available information. For this reason, a savy investor can acquirc shares at a price
below fair market value or dispose of shares at above fair market value.

23.  Forexample, the closing prices are posted on the Tokyo exchange at 3:00 p.m. Tokyo

. Eactarn time ! When the NTAV/ mm cot o .A.“O@

™
nas waseamRwr ¥l AAWRLE WMALW A T A P A& e - Freasa.

. -
m Kaotarmn Tirmmoe it 1o
B JLARTLWA AL 4 &N .h.'\u A% Aud

£.00
a.m. the following day in Tokyo. Thus, when the Fund values securities traded on the Tokyo

Exchange using the foreign closing prices, that closing price is fifteen hours old--the difference

between 1:00 a.m. Eastern Time and 4:00 p.m. Eastern Time.

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-1-1254. 03-1.-1539 & 03-L-1540
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Paru v. Mutual of America Life Ins. Co.

25.  Because of the time difference and because there is a strong correlation between the

movements of the United States markets and its foreign counterparts, market timers are able to
predict whether the Fund's NAV will increase or decrease the following day.

26.  Academic studies of the world's financial markets have cstablished a strong
correlation between the movement of worldwide financial markets. The positive correlation between
ihe upward or downward movement of vaiue in the United States markets and foreign markets is

between .7 and .8.

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-L-1254, 03-1.-1539 & 03-L.-1540




Paru v. Mutual of America Life Ins. Co.

27. A correlation of 0.0 means there is no correlation between the two varniables -- in this

case, the movement of the United States and foreign financial markets. A value of 1.0 would mean

that there 1s a perfect correlation between the United States and foreign markets.

28.  Thecffect of the strong positive® correlation between value movements in the United

States and foreign markets is that market timers can accurately predict how the forcign markets will

react. If the United States markets experience an upward movement in value, then foreign markets

typically move upward once trading begins the next day. Similarly, If the United States markets

9 experience a downward movement in value, its foreign counterparts typically also move downward
&

&l  once trading begins the next day.

S

3

5
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Paru v. Mutual of America Life Ins. Co.

28.  Theeffect of the strong positive® correlation between value n._ommaosa inthe da:&
States and foreign markets is that market timers can accurately predict how the forcign markets will
react. If the United States markets expericnce an upward movement in value, then foreign markets
typically move upward once trading begins the next day. Similarly, if the United States markets
experience a downward movement in value, its foreign counterparts typically also move downward
once trading begins the next day.

29.  Market timers purchase shares of the Fund on days when the United States markets

move up and sell shares when the United States markets move down.

£ST1-1-€0 "ON asne)
LT1JO L1] 98eq

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-1.-1254, 03-L-1539 & 03-L-1540




Paru v. Mutual of America Life Ins. Co.

wo o m,wmoo mm:..m u:om_m mnm,_ %mn in <m:==m the mc.nm.,.m ::aa&asm ma.ncnnmmm | ﬁmmn

consequently the NAV), the market timers are able to buy their shares at discounted prices when they

buy on days when the United States market moved up. The following day, the market timers would
sell their previous days' purchase for profit at the expense of the long-term investors.

3. The profits obtained by market timers came at the expense of Mutual of America's

otiier invesiors: piaintiff and the Class, the non-trading, iong-term, buy and hoid investors. This

transfer of wealth from plaintiff and the Class to the market timers resulted from Mutual of

America's breaches of fiduciary duty to plaintiff and the Class.

oded
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The Goal of the Fund

g o "Dcfendant Putnam Funds operates . . . with the stated goal of providing long
1 lerm capital growth to investors who hold shares of the fund” (Compl. § 50
Ananrmm_m added)), while simultancously "allowing portfolio valuation and share
pricing policies and procedures which benefited market timing traders . . . at the
cxpense of _osm-ﬁn:: .w:m_.o:o_aaa " _HE .j_ u@amu ooﬁe:

w._cSmB Memo at 13

EEEEIERE

I8 SRR

o blain _= :mm .:: m__mm& Q.m; U&.osamim _.a_u.,mmmim:c: aom
S ?.cSQ:_m long term 8::8_ mgiz_ 8 .=<mm8..ms was false -

E.&.::Q has alleged that Defendants :mm:mmi_% discharged
that obligation by allowing market timing in the Funds

£STI-T-£0 "ON Isne))
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The Goal of the Fund

.+ a person’s representation that he will perform a
- task

. Em,w:vmma:mi :mm,:mmi wm..?...:m_:nm of that
task

_» _is not fraud,

Plaintiff agrees that Defendants operated the
funds to provide long term capital growth

£ST1-1-€0 'ON 9sne))
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The Goal of the Fund

Hrm view that “a ?.oz:mm ::: is not fulfilled, for

i “whatever reason, is a E_m_.%wmmm:g:oss is a “deep
- “misunderstanding.”

“This view would turn every breach of contract into
a fraud.”

ﬁ.e:%b&a:e: Services, Inc. v. Ke ._&Siﬂ 23< Assoc.,
185 F.3d 817, 823 (7th Cir. 1999).

Carl Kircher et al. vs, Putnam Funds Trust et al., Cons. Nos. 03-1-1254, 03-L-1539 & 03-L-1540
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Plaintiff’s Allegations Control

* “Simply because the operative facts of a complaint can give rise
: “to'a claim of fraud does not mean that the complaint must be
. __,mma as m:a&:: :d:a_ ”? |

v\ﬁm&::. Q,NSNE, 55% V. Q.S_S ,w uisse Nu irst Boston « Q,w\_ ) ~=n..
341 F. Supp. 2d 258, 268 Am D.N.Y. Nccmc

H___o oz_w thing that matters is s;_mw Plaintiff :mm actually ,«Emh&.._.

Carl Kircher et al. vs. Putnam Funds Trust et al., Cons. Nos. 03-L-1254, 03-L-1539 & 03-L-1540



Plaintiff’s Allegations Control

a<<_:_m z:m Oc:i is EE&,:_ a:: Em::_m. Em% :oﬂ mmnm_um
mrdm> ?.oﬁ:ﬁ:o: ::dsm_. M:i.:_ _u_mma::q meant to a_mm_:mm
_ﬁ...w... m:ﬁmm:gm of misstatements o_. omissions, it i$ m_::_.ﬁ._% EE&:_
.. ‘that defendant may not recast plaintiff’s Oo-:_u_m:: as a

mmnz.._:oa fraud class action so as to have it ?.mm:::om by

Paru v. Mutual of America Life Ins. Co.,
2006 WL 1292828 at *3 (S.D.N.Y. 2006).

£6T1~1-€0 "ON 2sne)
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Plaintiff’s Allegations Control

:Hro nrc_nm om Emm_ Emoﬁmm is a m:mgm_o o_ao.nm 8
be made by plaintiff, and neither the court nor the
- defendant is _um:s_:ma to override that choice. ”

\/\Em%as. Creditor Trust v. Credit Suisse First Boston « Q&& ) Fn..

341 F. Supp. 2d at 268 (S.D.N.Y. 2004).
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Plaintiff Does Not Seek Damages for Fraud

W@__ooé_% wo.._ ._..:,mza N

g: ?.. Uﬁd:&mim E_Z.m_:omm:g:c:m ?..
o::mm::av in their prospectuses, I would not have
bought shares OR 1 would not have paid as much for
the shares

= give-me back my. v:.&rmmm price or m:a ‘me the
difference between what I paid and what I should
have paid but for the fraud

1 98eg
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Plaintiff Has Not Alleged Fraud

| Em:_:: has 201_, m:oqoa and mmgc_zr::w:q of his claims
will not require proof:

*that anyone ever made a Emm..ww_..mmmim:o: to anyone
else about anything

OR

*that anyone engaged in market “manipulation” as that
term is defined under federal securities law.

£STI-T-t0 "ON 8sne)
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Plaintift Has Not Alleged Fraud

PR

" Defendants’ Motion for J :QNEE: on the Em.w&:_mw |
on SLUSA O_.o.:.am Should be Denied
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AMENDED CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No:____04-1651

Short Caption: Potter et al. v. Janus Investiment Fund, el al.

To enable the judges to determine whether recusal is necessary or appropriate, an aitorney for a non-govemmental party

O amicus curiag, Or a private attomey representing a govenment party, must furnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.
The Court prefers that the discloswre staternent be filed immediately following docketing; but, the disclosure staternent
must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court,
whichever oceurs first. Atlomneys are required to file an amended statement to reflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party's main brief.
Counsel is required to complete the entire statement and to use N/A for any information that is not applicable if this form is
used.
(1) The full name of every party that the sttorney represents in the case (if the party is a corperation, you musi provide the corporate

disclosure information required by Fed, R. App. P 26.1 by completing item #3):

Robert Pouter and all others sirmla;ly situated.

(2) The names of all law firms whose par ners or associates have appeared for the party in the case (including proceedings in the
district court or before an administralive agency) or are expected to appear for the party in this court:
Korein Tillery, LLC., Swedlow & King, LLC., and Bonnett Fairboum Friedman Balint, PC,

(3) If the party or amicus is a corporation:
i} Identify all its parent corporations, il any; and

N/A
1i) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:
N/A
Atlorney's Signature: Date: Qctober 4, 2004

Attorney's Printed Name: Robent L. King

Picasc indicate if you arc Counsel of Record for the above listed parties pursuant to Circuit Rule 3(d). Yes No X

Address: 70) Market 8t., Suite 350, St, Louis, MQ 63101

Phone Number: __(314) 621-4002 Fax Number: ___ (314)621-2586

E-Mail Address:__ king@swedlowking.com
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AMENDELD CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No:04-1650

Short Caption: Luettinger, Dorothy et al. v. Scudder International Fund, et al.

To enable the judges to determine whether recusal is necessary or appropriate, an alforngy for a non-governmental party

Ol amicus curiac, or a private attorney representing a govemnment party, must furnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.
The Court prefers that the disclosure staternent be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court,
whichever occurs first. Attorneys are required to file an amended statement to reflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party’s main brief.
Counsel is required to complete the entire statement and to use N/A for any information that is not applicable if this form is
used.
(4) The full name of every party that the aitorney tepresents in the case (if the party is a corporation, you must provide the corporate

disclosure information required by Fed. R. App. P 26.1 by completing item #3):

Dorothy Luettinger and all others s nularly situated.

(5) The names of all Jaw firms whose partners or associates have appeared for the party in the case (including proceedings in the
district court or before an adnuinistrative agency) or are expected to appear for the party in this court:

Korein Tillery, LLC., Swedlow & King, I.LL.C.. and Bonnett Fairbourn Friedman Balint, PC,

(6) If the party or amicus is a corporation:
in) ldentify all its parent corporations, if any; and

N/A
iv) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:
N/A
Atorney's Signature: Date: ___Qctober 4, 2004

Attorney's Printed Name: Robert L. King -

Tlease indicate if you are Counsel of Record for the above listed parties pursuant to Circuit Rule 3(d). Yes No X

Address: 701 Market St Suite 35¢, St. Loujs, MO 63101

Phone Number: ___(314) 621-4002 . Fax Number ___(314162]-2586

E-Mail Address:__ king@swedlowking.com
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AMENDET CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No:(04-2162

Short Caption: Jackson, Avery v. /an Kampen Series el al.

To enable the judges to determine whether recusal is necessary or appropriate, an attomey for a non-governmental party

Or AIMICUS curiae, O a private atlorney representing a governmend party, must fumish a disclosure statement providing the
following information in compliance with Circnit Rule 26.1 and Fed. R. App. P. 26.1,
The Court prefers that the disclosure statement be filed immediately following docketing; bat, the disclosure staterment
must be filed within 21 days of docketing o: upon the filing of a motion, response, petition, of answer in this court,
whichever occws first, Atlomeys are requited to file an amended statement to teflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party's main brief.
Counsel is required to complete the entire statement and to use N/A for any information that is not applicable if this form is
used,
(7} The full name of every party that the attomey represents in the case (if the party is a corporation, you must provide the corporate

disclosure information requited by Fed. R. App. P 26.1 by completing item #3):

Avery Jackson amd al} others similarly sitvated.

{8) The names of all Jaw firms whose parmers or associates have appeared for the party in the case (including procecdings in the
district court or before an administrative agency) or are expected 1o appear for the party in this court:
Korein Tillery, LLC., Swedlow & King, LLC., and Bonnett Fairbourn Friedman Balint, PC,

(9) If the party or amicus is a corporation:
v) Identify all its parenl corporations, if any; and

/A
vi) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:
N/A
Attorney's Signature: Date: __Qctober 4, 2004

Attorney's Printed Name: Rpbert L. King

Please indicate if you are Counsel of Record for the above listed parties pursuani te Circuit Rule 3(d}). Yes No X

Address: 701 Maiket St., Suite 350 St Louis, MO 63101

Phone Number: __(314) 621-4002 Fax Number: __ (314} 621-2586

E-Mail Addiess:_ king@swedlowking.com
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AMENDEL CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No:04-1608

Short Caption: Dudley, Steve et al. v. Putnam Investment, ¢t al.

To enable the judpes to determine whether tecusal 1s necessary or appropriate, an attomey for a non-governmental party

OT AINKCUS cuiliag, or & private atorney representing a government party, must furnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R, App. P. 26.1.
The Court prefers that the disclosure statement be filed immediately following docketing, but, the disclosure statement
must be filed within 21 days of docketing e vpon the filing of a motion, response, petition, or answex in this court,
whichever occurs first. Attorneys are requirzd to file an amended statement to reflect apy material changes in the required
mformation. The text of the statement must also be included in front of the table of contents of the party's main brief.
Counsel is required to complete the entire statement and to use N/A for any infoermation that is not applicable if this form is
used.
(10) The full name of every party that the attorney represents in the case (if the party is a corporation, you must provide the corporate

disclosure information required by Fed. R, App. P 26.1 by completing item #3):

Steve Dudley and Beth Dudley and all others similarly situated.

(11) The names of all law firms whose parhiers or associates have appeared for the party in the case (including proceedings in the
district court or before an admintstrative agency) or are expected to appear for the party in this court:
Korein Tillery. LLC., Swedlow & Iing, LL.C., and Bonnett Fairbourn Friedman Balint, PC,

(12)  If the party or amicus is a corporation:
vii) Identify all its parent corporations, if any; and

N/A
viii}list any publicly held company that owns 10% or more of the party’s or amicus’ stock:
N/A
Atlorney's Signatuse: Date: __ Qctober 4, 2004

Allomey's Printed Name: Robent L. King

Please indicate if you are Counsel of Kecord for the above listed parties pursuant to Circuit Rule 3(d). Yes No X

Address: 701 Market St., Suite 350, St T.ouis, 10 6310]

Phone Number: __(314) 621-4002 __ Tax Number: __(314)621-2586

E-Mail Address:__ king@swedlowking.com
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AMENDED CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No:04-1496

Short Caption: Dudiey, Steve et al. v. Putnam International Equity, et al.

To ¢riable.the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party
or amicus curiae, or a private attorney representing @ government party, must famish a disclosure statement prov1ding the

foltowing information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.

The Court prefers that the disclosure statement be filed immediately following docketing; but, the disclosure statement

must be filed within 21 days of docketing o upon the filing of a motion, response, petition, or answer in this court,

whichever occurs first, Attomeys are requirsd to file an amended statement to veflect any material changes io the required
information. The text of the statement must also be included in fronl of (he table of contents of the party's main brief.

Counsel is required to complete the entir? statement and to use N/A for any infermation that is not applicable if this forin is

used,

(13)The full name of every party that the attorney represents in the case (if the party is a corporation, you must provide the corporate

disclosure information required by Fed R. App. P 26.1 by completing item #3):
Steve Dudley and Beth Dudley and all gthers similarly situated.

(14) The names of all law firms whose partrers or associates have appeared for the party in the case (including proceedings in the
district cowrt or before an admjnisnativ= agency) or are expected to appear for the party in this court:

Korein Tillery, 1.LC.. Swedlow & ¥ing, LLC. and Bonncu Fairbourn Friedman Balinl, PC,

(15) ‘If the party or amicus is a corperation:
ix) Identify all its parent corporations, if any; and

N/A
x} hist any publicly held company that owns 10% or more of the party’s or amicus’ stock:
N/A
Altomey's Signature: Date: __QOctober 4, 2004

Attomey's Printed Name: Robert L. King

Please indicate if you are Counsel gf Record for “he above listed parties pursuant to Circoit Rule 3(d). Yes

Address: 701 Market St., Suite 350, St. Louis, WO 63101

Phone Number: __ (314} 621-4002 _ FaxNumber: __ (314)621-2586

E-Mail Address:___ king@swedlowking.com
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AMENDED CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No:04-1661 .

Short Caption: Vogeler v. Columbia Acom Trust, et a).

To enable the judges to determine whethey recusal is uecessary or appropriate, an attorney for a non-governmental party

Or arnicus curiae, OF a private atiorney representing a government party, must furnish a disclosure statemnent providing the
[ollowing information m compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.
The Court prefers that the disclosure statemant be filed immediately following docketing; but, the disclosure statement
pust be filed within 21 days of docketing or upon the filing of 3 motion, response, petition, or answer o this court,
whichever accurs first. Attorneys arc required to file an amended statement to reflect any material changes in the required
infonmation. The text of the statement must also be included in front of the table of contents of the party's main brief.
Counsel is required to complete the entire statement and to use N/A for any information that is nol applicable il this form is
used.
(16) The full name of every party that the at-orney represents in the case (if the party is a corperation, you must provide the corporate

disclosure information required by Fed. R. App. P 26.1 by completing itern #3):

Gary Vogeler and all others similarly situated,

(17)The names of all law firms whose partners or associates have appeared for the party in the case (including proceedings in the
district court or before an administrativi: agency) or are expected 10 appear for the party in this court:
Korein Tillery, LLC., Swedlow & King, LLC., and Bonnett Fairbourn Friedman Balut, PC,. e

(18)  If the party or amicus is a corporation:
x1) Identify all its parent corporaticns, if any; and

N/A
am) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:
NIA
Attorney's Signature: Date; __ Qclober 4, 2004

Attorney’s Printed Name: Robert L. King

Please wdicate if you are Counsel of Kecord for the above listed parties putsuant to Circuit Rule 3(d}. Yes No X

Address: 70) Market St Suite 350, St. Louis, IV 0 63101

Phone Number: ___ {314} 621-4002 Fax Number: {314} 621-2586

E-Mail Address:___king(@swedlowking.com
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AMENDED CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appeilate Court No:04-1495

Short Caption: Kircher, et al. v. Pumam funds Trust, etal.

To enable the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party

or amicus curiac, or a private altomey representing a government party, must furnish a disclosurc statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.
The Court prefers that the disclosure staternnt be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing o1 upon the filing of a motion, response, petition, or answer i this court,
whichever occurs first, Attorneys are requir:d to file an amended statement 1o reflect any materia} changes in the required
information. The text of the siatement must also be included in front of the table of contents of the party's main brief.
Counsel is required (o complete the entire statement and to use N/A for any information that is not applicable if this form is
used,
(19)The full name of every party that the aliomey represents in the case (if the parly is a corporation, you must provide the corporale

disclosure information required by Fed. R. App. P 26.1 by completing itern #3):

Carl Kircher and all others similarly situated.

{20) The names of all law firms whose partners or associates have appeared for the party in the case (including proceedings in the
district court or before an administrative agency) or ave expecied to appear for the party in this court
Korein Tillery, LLC., Swedlow & King, LLC., and Bonuett Fairboum Friedman Balint, PC,

(21) I the party or amicus is a corporation:
xiti) Identify all 1ls parent corporaticns, if any; and

N/A
xiv) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:
N/A
Auorney's Signature: Date: __October 4, 2004

Attorney's Printed Name: Robert L. King.

Please indicate if you are Counsel of Record for the above listed parties pursuant to Circuit Rule 3(d). Yes No X

Address: 701 Market St., Suite 350, St. Louis, MQ 63101

Phone Number. ___{314) 621-4002 .~ Fax Number: ___(314) 621-2586

E-Mail Address:__king@swedlowking.com___
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AMENDED CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No:04-2687

Short Caption: Spurpgeon v, Pacific Life Insurance Company

To enable the judges to determine whethsr recusal is necessary or appropriate, an attorney for a non-governmental party

or amicus curiae, or a privale attorney representing a government party, must furnish a disclosure statement providing the
following informalion in compliance with Circuit Rule 26,1 and Fed. R. App. P. 26.1.
The Court prefers that the disclosure statemznt be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing o upon the fiting of a motion, response, petition, or answer in this court,
whichever occurs first. Attorneys are requirid to file an amended statement to reflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party's main brief.
Counsel is required to complete the entire statement and to use N/A for any information that is not applicable if this forin is
used. ‘ '
(22) The full name of every party that the atiomey represents in the case {if the party is a corporation, you must provide the corporate

disclosure information required by Fed. R. App. P 26.1 by completing item #3):

Terry Spurgeon, As custodian for the Benefit of James E. Spurgeon and all others sinularly situated,

(23) The names of all Taw firms whose partners or associates have appeared for the party in the case (including proceedings in the
district court or before an adminisativi agency) or are expected to appear for the party in this court:

Korein Tillery, LLC., Swedlow & King. I1.C., Lerach Coughlin Stoia Geller Rudman & Robbins LLP . and Bonnett

Eaithourn Triedman Balint, PC,

(24)  Tf the party or amicus is a corporation:
 xv) Identify all its parent corporaticns, if any, and

N/A
xvi) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:
N/A
Atlorney's Signature; Date: - October 4, 2004

Atiorney's Printed Name: Robert L. King

Please indicate il you are Counsel of Record for *he above fisted paxiics pursuant to Circuit Rule 3(d). Yes No X

Address: 701 Market St., Suite 350, 51. Loujs, MO 63101

Phone Number:  (114)621-4002 Fax Number: __ {(3141621-2586

E-Mail Address:__ king@swedlowking.com
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STATEMENT OF JURISDICTION

Defendants' jurisdictional summary is complete and is an accurate account
of the Motions Panel's jurisdictional ruling. In its June 29 decision, the Panel
concluded the Court has appellate jurisdiction over the Kircher case because
the case was removable and the district court’s remand to state court was
therefore not actually ar unreviewable remand for lack of subject matter
jurisdiction. Kircher v. Futnam Funds Trust, 373 F.3d 847 (7th Cir. 2004).
Plaintiffs respectfully disagree with those conclusions based on statutory
language the Panel appears to have overlooked.

Contrary to the Panel's holding, the Securities Litigation Uniform Standards
Act (SLUSA) does not meke all “covered class actions” removable. Rather, SLUSA

“provides that “la]ny covered class action brought in any State court invoiving a

covered security, as set forth in paragraph (b), shall be removabile ....” 15 U.S.C.
§ 77p(¢). In turn, paragraph 77p(b) - SLUSA’s preemption provision - provides:

No covered class action based upon the statutory or common law of any

State or subdivision thereof may be maintained in any State or Federal court

by any private party alleging—(1) an untrue statement or omission of a

material fact in connection with the purchase or sale of a covered security;

or (2) that the defendant used or employed any manipulative or deceptive

device or contrivance in connection with the purchase or sale of a covered

security.
Thus, only “covered class actions” which attempt to assert preempted claims
are removable.

The district court held that only preempted cases are removable, so when it

remanded these cases, it did so on the grounds that it lacked jurisdiction in the

- “adjudicatory competence” sense. Kircher, 373 F.3d at 850. Accordingly, 28
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U.S.C. § 1447(d) prohibits appellate review of the remand orders and would do
so even if the district court had wrongly concluded that it lacked subject matter
jurisdiction. Adkins v, Illinois Cent. R.R. Co., 326 F.3d 828, 834 (7th Cir. 2003).
Because plaintiffs believe the Panel overlooked critical statutory language which
caused it to misconceive the true nature of the district court’s remand,
plaintiffs have addressed the issue more completely in Section II below. As
discussed there, plaintiffs submit that the Paﬂel erred in concluding that it has
appellate jurisdiction to hear these appeals. The Court should reconsider the
jurisdictional issue and should dismiss these appeals for lack of appellate

jurisdiction.
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1SSUES PRESENTED FOR REVIEW
1. Whether plaintiffs’ claims in connection with the retention of securities
are preempted by the SLUSA provision that preempts claims “in

connection with the purchase or sale” of securities?

2. Whether the Motions Panel incorrectly concluded that it has appeﬁate
jurisdictioh over these cases by overlooking language in SLUSA which
provides that only preempted “covered class actions” are removahle and
thereby erred in concluding that the district court’s remand orders were

not unreviewable remands for lack of subject matter jurisdiction?
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STATEMENT OF FACTS
- Plaintiffs are long-term investors in the defendant Funds. Appellants’

Appendix (“App.”) 243a.! Plaintiffs have sued the Funds and the Funds’
Managers for negligently or recklessly failing to calculate the Funds’ share
prices accurately‘ App. 254a-262a. The valuation practices expose long-term
investors like plaintiffs 1o “market timers” who engage in short-term "stale
price trading,” a practice which is detrimental to long-term investors. App.
248a. |

Mﬁtual funds are intended for long-term investment, a fact which the
defendants have not disputed, inasmuch as they marketed the Funds as long-
term investment vehicles. App. 243a. Each of the Funds included in their
'ilnvestment portfolios securities that are traded in securities markets outside
the United States, such as London, Paris, Frankfurt, Moscow, Tokyo and Sydney.
App. 244a. The Funds are “open-end” funds, meaning that the Funds can issue
shares after the original offering. App. 243a. Shares of the Funds are redeemed
by selling shares back 1o the fund from which they were issued and purchased.
Shares of the Funds can e traded only once daily at 4:00 p.m. Eastern Time.
App. 243a, 249a,

The value of the shares of the Funds depends in large part upon the value of
the foreign securities which each Fund owns. App. 243a-244a. The price of a
share of each Fund is determined once every business day at the close of

trading on the New York Stock Exchange at 4:00 p.m. Eastern Time and is based

' For convenience, plaintiffs have adopted the defendants’ convention of citing to the
Complaint in Potter as reprasentative. Defendants’ Joint Brief (“Br.”) at 6, n.3.
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upon the fund's “net asset value,” App. 243a~-244aa. In determining the net
asset value and thus th2 price of a share, the defendants must valuate each of
the securities in a fund's portfolio. App. 243a-244a. For the foreign securities
in the Funds’ portfolios, the defendants use the last trade price in the home
~.market of eéch of the sacurities in its portfolio. App. 244a.

The foreign securities markets at issue are located in times zones that span
the globe and are five hours to fifteen hours ahead of Eastern Time. App. 245a~
248a. Accordingly, whea the values of the Funds’ shares are determined at 4:00
p-m. Eastern Time, the closing prices of the foreign securities in the Funds’
portfolios are five to fifteen hours old. Id. For instance, if one of the Funds
oWns shares of an Australian company, the Fund will use the closing price of
that company’s stock when the markets closed 14 hours earlier- in Sydney. App.
246a.

Events occurring after the close of foreign securities markets can and do
affect the next day's prices of securities traded in those markets. App. 244a-
245a. One such event strongly affecting foreign markets is value movements in
the United States market. App. 244a-245a. Studies of world financial markets
have established a positive correlation between value movements in the United
States market and value movements in foreign markets. App. 245a. For
instance, if the United States market experiences an upward movement in
values, it can be predicted that Asian and Luropean markets will move upward

once trading begins on their next trading day. App. 245a.
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Similarly, if the United States market experiences a downward movement in
values, it can be predicted that Asian and European markets will move
downward once trading begins on their next trading day. App. 245a. By the time
the Funds’ net asset values are calculéted at 4 p.m. Eastern Time, the closing
prices of foreign securities in the Funds' portfolios may be “stale," if, after the
Closingiof the foreign rnarkets, events have occurred which will affect opening
prices in the foreign market the next day. App. 245a.

Plaintiffs have alleged that by failing to make adjustments based upon
positive correlations between upward or downward movements in United States
and foreign markets ard by choosing to use stale prices in valiing the Funds’
shares, the defendants have exposed long-term investors to short-term market

’timers who regularly purchase and redeem the Funds’ shares as part of a
profitable rading strategy. App. 248a. Due to the positive correlations between
value movements in Urited States markets and foreign markets, market timers
are able to predict changes in the Funds’ value based on the stale closing prices
of the stocks in the Funds’ portfolios. App. 248a-249a.

Market timers purchase shares of the Funds on days when the United States
market moves up after the close of the foreign market. App. 249a. The shares
market timers buy are undervalued because their prices were based upon the
closing prices of the foreign securities, closing prices that were “stale” because
they did not reflect the subsequent upward movement of the U.S. market. App.

249a.
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Later, market timers redeem their shares on days when the United States
market moves down after the close of the foreign market. App. 249a. The

shares market timers redeem are overvalued because their prices were based

- upon the closing prices of the foreign securities, closing prices that were “stale”

because they did not reflect the subsequent downward movement of the U.S.
market. App. 249a.

Plaintiffs’ state law claims are based upon a state law duty of reasonable
care in selling fund shares to market timers at undervalued prices and
redeeming shares frorﬁ market timers at overvalued prices. App. 254a-262a.
Plaintiffs have not accused defendants of misrepresenting the Funds as
appropriate long-term investment vehicles or misstating share prices. Similarly,
nowhere in any of the Complaints do any of the plaintiffs “allege that they were
induced to purchase securities that the prospectuses represented would be

properly priced.” Br. at 26.

A. Nature of the case

Plaintiffs have not “forsw|om] reliance on federal law hoping to avoid the
strictures of federal statutes such as the Private Securities Litigation Reform
Act of 1995." Kircher v. Putnam Funds Trust, 373 £.3d 847, 848 (7th Cir. 2004).
Plaintiffs have no remedy under the Securities Act of 1933 or the Securities
Exchange Act of 1934 to “forswear” because the practices of which they
complain did not occur “in connection with” plaintiffs’ purchase or sale of

securities. Thus, under the rule announced in Blue Chip Stamps v. Manor Drug
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Stores, 421 U.S. 723 (1975), plaintiffs lack standing to assert a claim under
either the 1933 or 1934 Acts. Because their claims are not cognizable under the
1933 or 1934 Acts, plaintiffs filed their respective cases under state law as

éontemplated in Blue Chip Stamps. 421 U.S. at 738 n.9.

B. Course of Proceedirgs

Plaintiffs sued each defendant in two counts: one common law negligence
coun! and one common law recklessness count, alleging that defendants’
valuation practices dilited their investments because those valuation practices
exposed them to market timing trading. App. 254a-262a. The defendants
. removed the cases to district court, contending both that the cases were
removable under SLUSA and that plaintiffs’ claims were also within the court's
diversity and federal question jurisdiction on grounds completely separate
from SLUSA. App. 5a, 3a, 12a, 23a, 31a, 41a, 43a.

Plaintiffs filed motions to remand the cases to state court for lack of subject
matter jurisdiction. App. 2a, 7a, 13a, 23a, 36a. All three diétriCt judges rejected
the defendants’ jurisdiction contentions, concluding that the district court
lacked subject matter jurisdiction and that the cases were therefore not
removable. App. at 4a, 5a, 9a, 204, 21a, 26a, 27a, 33a, 34a, 41a, 46a. With
respect 1o the defendants’ SLUSA theory, the district judges held that because
plaintiffs’ claims were not preempted by SLUSA, they were also not removable

under SLUSA. Id. The judges therefore remanded each of the cases.
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Apparently of the opinion that the district court’s remand orders were not
Aappealable, the Templeton, Evergreen, AIM and T. Rowe Price defendants did
not appeal. The remaining defendants did appeal. This Court ordered the
Putnam defendants to show cause why their appeal should not be dismissed for
lack of appellate jurisdiction. In a June 29 decision, the Motions Panel (Judges
Easterbrook, Evans and Williams) held that 28 U.S.C. § 1447(a) does not bar
appellate review of the Kircher remand order and ordered the case (which it
later consolidated with the other cases in this appeal) to proceed to briefing
and decision on the merits. Kircher, 373 F.3d at 851.

SUMMARY OF ARGUMENT

Defendants ask this Court to reject a unanimous line of decisions from
'numerous district courts and two other courts of appeals and hold that
plaintiffs’ claims inr connection with their retention of securities are somehow
“in connection with the purchase or sale” of securities within the ﬁeaning of
the 1934 Act’s preemption provision (SLUSA amends the 1933 and 1934 Acts).
Defendants so contend even though there is no dispute that plaintiffs’ claims
would not be “in connection with the purchase or sale” of securities within the
.meam‘ng of section 10(h)} of the 1934 Act. The Court should reject defendants’
theory.

First, the “in connection with the purchase or sale” language has for years
been interpreted, in the context of private litigation (which is the litigation
SLUSA targets), to require that the defendants' misconduct be “in connection

with” the plaintiff's “purchase or sale” of securities. Blue Chip Stamps.v. Manor
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Drug Stores, 421 U.S. 723 (1975). ““Where Congress uses terms that have
accumulated settled meaning under either equity or the common law, a court
must infer, unless the statute otherwise dictates, that Congress means to
incorparate the established meaning of these terms.” In re Chambers, 348 F.3d
650, 655 (7th Cir. 2003) (quoting NLRB v. Amax Coal Co., 453 U.S. 322, 329
(1981)). Accordingly, because defendants' misconduct is not “in connection
with” plaintiffs' “purchase or sale” of securities, SLUSA does not preempt
plaintiffs’ claims.

Second, contrary to defendants’ contentions, plaintiffs could not have
alleged and in fact have not alleged that defendants’ misconduct “coincided
‘with” plaintiffs' purchase of securities. Although a purchaser (or seller) of
“mutual fund shares may have a claim that defendants’ share pricing prattices
caused their purchases to be at an overvalued price {or their sales to be at an
undervalied price)l, those claims are distinct from the only claims plaintiffs
have asserted: that defendants’ share pricing practices permitted market timers
to purchase shares at unidervalued prices (and to sell at overvalued prices)
thereby diluting the value of plaintiffs’ holdings. Accordingly, the claims
plaintiffs have asserted are not those that purchasers or sellers of mutual fund
shares could assert as a matter of indisputable fact.

Third, the Motions Panel overlooked critical language in SLUSA which makes
only preempted cases removable. This was the district court’s clear
understanding of SLUSA. As a result, when the district court explicitly

remanded the cases for “lack of subject matter jurisdiction,” the court meant it
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lacked “adjudicatory competence.” Kircher, 373 F.3d at 850. Accordingly,

appellate review of the district court’s remand orders is prohibited by 28 U.S.C.

§ 1447(d).
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STANDARD OF REVIEW
“Because the propriety of removing a state action to federal court is a
question of federal jurisdiction, we review de novo the denial of a motion 1o
remand to state court.” Rogers v. Tyson Foods, Inc., 308 F.3d 785, 787 (7th Cir.
2002).

ARGUMENT
I Plaintiffs’ claims are not preempted because defendants’ conduct
occurred in connection with plaintiffs’ retention of securities, not in
connection with plaintiffs’ purchases or sales of securities.

A. The text of SLUSA preempts only state law claims of a purchaser or seller
of a securiry.

The parties seem to agree on one thjng: SLUSA’s "in connection with the
purchase or sale” language means the séme as it does in section 10(b) of the
1934 Act. Br. at 12. “[T]he ‘normal rule of statutory construction’ (is} that
‘identical words uscd in different parts of the same act are intended to have the
same meaning."” Gustafion v. Alloyd Co., 513 U.S. 561, 570 (1995) (quoting
Department of Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332, 342 (1994)).
“Where Congress uses terms that have accumulated settled meaning under
either equity or the common law, a court must infer, unless the statute
otherwise dictates, that Congress means to incorporate the established
meaning of these terms.” In re Chambers, 348 F.3d 650, 655 (7th Cir. 2003)
(quoting NLRB v. Amax Zoal Co., 453 U.S. 322, 329 (1981)). SLUSA does not

“otherwise dictate.”
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SLUSA's precmption provisions (15 U.5.C. §§ 77p(b) and 78bb(f)(1)) are, as
the Motions Panel notec, “functionally identical,” so except as otherwise noted,
we too will reference only one section for simplicity’s sake. Kircher, 373 F.3d at

848. Section 78bb(f)(1), provides:

No covered class action based upon the statitory or common law of any
State or subdivision rthereof may be maintained in any State or Federal court
by any private party alleging—

(1) a misrepresentation or omission of a material fact in connection with
the purchase or sale of a covered security, or

(2) that the defendant used or employed any manipulative or deceptive
device or contrivance in connection with the purchase or sale of a
covered securiiy.

15 U.S.C. § 78bh(f)(1). The language at issue here - “in connection with the
purchase or sale of a covered security” - is nearly identical to the language of

section 10 of the 1934 Act which makes it:

unlawful for any person ...(b) [t]o use or employ, in connection with the
purchase or sale of any security registered on a national securities exchange
or any security not so registered, ...any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as the
Commission may prescribe as necessary or appropriate in the public interest
or for the protection of investors.”?

15 U.5.C. § 78j(b) (emphasis added).?

? The only difference in the wording of the two clauses is that section 10(b) refers to
“any security” and SLUSA refers to "a covered security.” Assuming that this difference
connoles some difference in meaning, then SLUSA must be more narrow than section
10(b) because SLUSA specifically defines “covered security,” whereas the section 10(b)
definition of “security” is “a flexible rather than a static principle, one that is capable
of adaptation to meet the zountless and variable schemes devised by those who seek
the money of others on the promise of profits.” Brenner v. Career Acad., Inc., 467 F.2d
1080, 1083 (7th Cir. 1972) {quoting Tcherepnin v. Knight, 389 U.S. 332, 336 (1967} and
SEC v. W.J. Howey Co., 328 U.S. 293, 299 (1946)). Any such difference in meaning is not
germane for present purposes.

3 SEC Rute 10b-5 similarly provides as follows:
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The defendants argue that section 10(b)’s “in connection with” language has
been interpreted broadly and that SLUSA’s nearly identical language should be
similarly interpreted. Plaintiffs do not dispute that section 10(b)'s “in
connection with” lJanguage has been interpreted broadly in other contexts.
However', in the context of private litigation - which SLUSA'S preemption
provision explicitly targets {preempting covered class actions involving
allegations by “any private party”} - the Supreme Court has interpreted the “in
connection with the purchase or sale” language to impose a threshold standing
requirement that the plaintiff be a purchaser or seller in the transaction which
is the subject of the lawsuit. Blue Chip Stamps v. Manor Drug Stores, 421 U.S.
723 (1975).

‘Defendants dispute this characterization, arguiné that Blue Chip Stamps “is
not, as the Investors would have it, a judicial construction of the ‘in connection
with’ requirement of § 10(b).” Br. at 19. According to defendants, “the Blue Chip

Stamps Court did not even purport” to interpret the “in connection with”

§ 240.10b-5 Employment of manipulative and deceptive devices.

It shall be unlawful for any person, directly or indirectly, by the use of any means
or instrumentality of interstate commerce, or of the mails or of any facility of any
national securities exchange,

(a) To employ any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a material fact or to omit to state a material
fact necessary in order to make the staternents made, in the light of the
circumstances under which they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person, in connection with the purchase or
sale of any security.

17 CFR § 240.10b-5.
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language of section 10(h); its ruling was “expressly divorced from the language
of the statute”; and its ruling was “based on policy, not statutory language.” Br.
at 22. Curiously, however, defendants never quite get around to discussing
what Blue Chip Stamps actually says.

Contrary to the defendants’ assertions, a careful reading of Blue Chip
Stamps reveals that the Court did indeed interpret the 1934 Act’s “in
connection with the purchase or sale” language in the context of private civil
litigation.. Throughout its opinion, the Court makes clear that it is concerned
with the exposition of the “in connection with the purchase or sale” language.
Referring to the decision in Birnbawm v. Newport Steel Corp., 193 F.2d 461 (2d
Cir. 1952), which was the first case to hold that only purchasers and sellers of
- securities had standing to sue under section 10(b), the Court stated that
“Birmbaum’s reasonable interpretation of the wording of § 10(b), wording which
is directed toward injurv suffered ‘in connection with the purchase or sale’ of
securities, argues significantly in favor of acceptance of the Birnbaum rule by
this Court.” Blue Chip Stamps, 421 U.S. at 733 (emphasis added; footnote
omitted).

Similarly, the Court stated that “the wording of § 10(b), making fraud in
connection with the purchase or sale of a securfty a violation of the Act, is
surely badly strained when construed to provide a cause of action, not to
purchasers and sellers of securities, but to the world at large.” 421 U.S. at 733
n.5. The Court added:

The wording of § 10(b) directed at fraud “in connection with the purchase or

sale” of securities stands in contrast with the parallel antifraud provision of
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the 1933 Act ... reaching fraud “in the offer or sale” of securities. ... When

Congress wished to provide a remedy to those who neither purchase nor sell

securities, it had little trouble in doing so expressly.

421.U.S. at 733-34. The Court in Blue Chip Stamps thus adopted the Birnbaum
rule which, 1o reiterate, the Court recognized as an “interpretation of the
wording of § 10(bh).” 421 U.S. at 733, 749. The purchaser/seller standing
requirement is therefore clearly grounded in the “purchase or sale” language of
section 10(b).

The Court did not, a¢ defendants argue, “eschew(] reliance on the text” of
section 10(b) in preference to “policy considerations”; rather, the Court relied
upon policy considerations in addition to the text of the statute because the text
alone was not conclusive, As the Court explained:

we would by no means be understood as suggesting that we are able to

divine from the language of § 10(h) the express “intent of Congress” as to

the contours of a private cause of action under Rule 10b-5. When we deal
with private action wader Rule 10b-5, we deal with a judicial oak which has
grown from little more than a legislative acorn. ... [Ijt would be disingenuous
to suggest that ... Congress in 1934 ...foreordained the present state of the
law with respect to Rule 10b-5.
421 U.S. at 737. Thus, the Court concluded, “[i}t is therefore proper that we
consider, in addition to the factors already discussed, what may be described as
policy considerations witen we come to flesh out the portions of the law with
respect to which neither the congressional enactment nor the administrative
regulations offer conclusive guidance.” /d. (emphases added).

“The law” which the Court “fleshed out” was the “in connection with the

purchase or sale” language of section 10(b) and Rule 10b-5. The defendants’
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argument that “{t)he Blze Chip Stamps rule is not ...a judicial construction of
the ‘in connection with’ requirement of § 10(b),” Br. at 19, is simply incorrect.
Three members of the six justice majority in Blue Chip Stamps certainly
understood the decision to be based upon the language of section 10(b), as they
Wwrote a concurring opinion “to emphasize the significance of the text(}” of the
statute, "especially the language of § 10(b).” 421 U.S. at 755 {(Powell, Stewart &
Marshall, JJ., concurring). “The critical phrase in both the statute and the Rule is
‘in connection with the purchase or sale of any security.'” Id. at 756. As Justice
Powell wrote:
Our task in this case is to construe a statute. In my view, the answer is
plainly compelled by the language as well as the Iegislative history of the
1933 and 1934 Acts. But even if the language is not “plain” to all, I would

have thought none could doubt that the statute can be read fair ly to support
the result the Court reaches.

Id. at 760. The three dissenters also understood the Court’s opinion to be an
"interpretation” of section 10(b) and to “purportl] to find support in ‘evidence
from the texts of the 1933 and 1934 Acts.’” Id. at 769 (Blackmun, Douglas &
Brennan, JJ., dissenting).

The “in connection with the purchase or sale” language has “engendered
tremendous amounts of liﬁgation and received substantial judicial attention”
and is "language that, at the time of SLUSA's enactment, had acquired settled,
and widely-acknowledged, meaning in the field of securities law, through years
of judicial construction in the context of § 10b-5 lawsuits.” Riley v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 292 ¥.3d 1334, 1342-43 (11th Cir. 2002).

Indeed, years before Blue Chip Stamps, the Supreme Court had held that the
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statutory “terms ‘purchase’ and ‘sale’ are relevant only to the question of
statutory coverage” “which may arise in determining who, if anyone, may bring
private actions under § 10(b) and Rule 10b-5," a ‘”sianding‘ problem.” SEC v.
National Sec., Inc., 393 U.S. 453, 468 n.9 (1969).

The defendants also rely on cases broadly i‘ntérp.reting the “in connection
with” language in the context of SEC enforcement actions and criminal
prosecutions. SEC v. Zandford, 535 U.S. 813 (2002); United States v. Q'Hagan,
521 U.S. 642 (1997). Those cases, however, are fully compatible with Blue Chip
Stamps because they focus on different language in the “in connection with the
purchase or sale” clause than was at issue in Blue Chip Stamps.

In Zandford and O’Hagan, the Court was mainly focused on the words “in
connection with” because the issue in those cases was, as defendants
acknowledge, the sufficiency of the “nexus bhetween the alleged misconduct and
a purchase or sale of securities.” Br. at 14. By contrast, in Blue Chip Stamps the
principal focus was on the words “purchase or sale” which is the textal basis
for holding that only purchasers and sellers have standing to sue under section
10(b). Zandford's and ("'Hagan's expansive reading of the “in connection with”
language is not inconsistent with Blue Chip Stamps’' more restrictive reading of

the “purchase or sale” language for purposes of private litigation.”

* The concern expressed in the SEC's Dabit brief that “[aldoption of the
purchaser/seller rule for SLUSA purposes” could somehow “apply to the Commission
and the United States in civil and criminal enforcement cases under Section 10(b)” is
unfounded. First, SLUSA cloes not have anything to do with enforcement cases brought
by the government. Second, it is beyond all dispute that the Blue Chip Stamps standing
requirement “imposes no limitation on the standing of the SEC to bring actions for
injunctive relief under § 10(b) and Rule 10b-5" and is “inapplicable” to criminal
prosecutions. Blue Chip Siamps, 421 U.S. at 751 n.14; United States v. Naftalin, 441 U.S.
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In the only other cases defendants cite, FalkoWski v. Imation Corp., 309 F.3d
1123 (9th Cir. 2002) and Feitelberg v. Merrill Lynch & Co., 234 F.Supp.2d 1043
(N.D. Cal. 2002), the courts relied on Zandford only 1o determine whether.there
was a sufficient nexus between the alleged fraud and the plaintiffs’ purchases
of stock. After having concluded that the plaintiffs, as “purchasers,” had
standing under Blue Chip Stamps, the Falkowski court relied on Zandford only
to allgwer the question “how closely related to the contract to sell the stock
must the fraud be?” 309 F.3d at 1130. In Feitelberg, there was never any
question but that the plaintiffs were purchasers with standing. The only issue
was whether there was a sufficient nexus between a broker’s
misrepresentations of the value of a stock and the plaintiff’s purchase of that
stock. 234 F.Supp.2d at 1052.

This distinction betvieen the dual components of the "in connection with the
purchase or sale” clause is recognized in one of the cases defendants
themselves have cited. The purchaser/seller standing requirement is based
upon Rule 10b-5 which “‘was directed solely at that type of misrepresentation
or frandulent practice vsually associated with the sale or purchase of

m

securities.”” Ontario Pub. Serv. Employees Union Pension Trust Fund v. Norrel
Networks Corp., 369 F.3d 27, 31-33 (2d Cir. 2004) (quoting Birnbaum, 93 F.2d
at 464} (“like the plaintiffs in our case, the plaintiffs in Birnbaum attempted to

stretch the meaning of Rule 10b-5"). The Second Circuit concluded that:

768, 774 n.6 (1979). For both these reasons, interpreting SLUSA and section 10(b)
consistently does not threaten to interfere in any way with governmental enforcement
actions.
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the district court, in {inding that the plaintiffs lacked standing, appeared to
conflate the issue of standing with the question of whether the “in
connection with” requirement had been met. This is misleading because
these are two distinct inquiries. In order for our court to properly reach the
merits of the case, including the “in connection with" requirement, we must
first find that the parties involved have met the basic requirements of
standing. ' :

369 F.3d at 34.

The Supreme Court's interpretation in Blue Chip Stamps of the “in
connection with the purchase or sale” language of section 10(b) was well-
settled law for the 23 years prior to Congress’ enactment of SLUSA. This Court

18}

therefore “’must infer, unless the statute otherwise dictates, that Congress
means to incorporate the established meaning of these terms."” Chambers, 348
F.3d at 655. SLUSA does not “otherwise dictate.” Accordingly, the Court should
| hold that the scope of SLUSA’s preemptive reach is coterminous with scope of
section 10(b), which does ntot include non-purchasers and non-sellers in
private litigation.

B. SLUSA’s legislative history and the law governing the interpretation of
preemption statutes further supports an interpretation of SLUSA’s
preemption provisions consistent with Blue Chip Stamps.

“(1ln all pre-emptiorn cases, and particularly in those [where] Congress has
legislated ... in a field which the States have traditionally occupied, we start with
the assumption that the historic police powers of the States were not to be
superseded by the Federal Act unless that was the clear and manifest purpose
of Congress.”” Engine Mrs. Ass’'n v. South Coast Air Quality Mgmt. Dist., _U.S._,
124 5. Ct. 1756, 1765 (2004) (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 485

(1996)). The assumption against preemption applies not only “to the question
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whether Congress intended any pre-emption at all,” but also “to questions
concerning the scope” of an express preemption statute. Medtronic, In¢. v. Lohr,
518 U.S. 470 (1996) (emphasis in original) (citing Cipollone v. Liggett Group, Inc.,
505 U.S. 504, 518, 523 (1992) (where the Court “used a ‘presumption against

the pre-emption of statz police power regulations’ to support a narrow
interpretation of such an express” preemp‘tion statute)).

The claims of non-purchasers and non-sellers of securities is such “a field
which the States have traditionally occupied.” Since the 1952 decision in
Birnbaum first announcing the rule that only purchasers and sellers may assert
claims under section 10(b), non-purchasers and non-sellers have been left to
the “remedies ... availakle to nonpurchasers and nonsellers under state law.”
'Blue Chip Stamps, 421 U.S, at 738 n.9. Accordingly, this Court must assume that
Congress did not intend to supercede these “historic police powers of the
States ... unless that was the clear and manifest purpose of Congress.'” Engine
Mfrs. Ass'n, 124 S. Ct. at 1765.

Nothing in SLUSA’s taxt suggests that Congress inteﬁded to preempt the
state law claims of non-purchasers and non-sellers who have no remedy under
the 1933 and 1934 Acts. Defendants contend such Congressional intent may be
inferred from the fact that SLUSA preempts other “claims that could not be
maintained under § 10(l),” such as aiding and abetting claims and claims which
do not require the level of scienter required by section 10(b). Br. at 23. First,

whether Congress preerapted other claims says very little (if anything) about
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whether Congress intended to preempt the kind of stockholder retention claims
at issue here,

Second, SLUSA is cornpletely silent with respect to state law aiding and
abetting claims, and the only support defendants cite for the proposition that
such claims are preempted are the dissenting views of four House members. Br.
at 23-24. Several decisions involve remands of cases that included state law
claims for aiding and abetting. See, e.g., Schuster v. Gardner, 319 F.Supp.2d
1159, 1164 (S.D. Cal. 2003); Gutierrez v. Deloitte & Touche, 1.L.P., 147 F.Supp.2d
S84, 586 (W.D. Tex. 2001); Gordon V. Buntrock, 2000 WL 556763 at *1 (N.D. 111,
April 28, 2000). |

Third, those courts holding that non-scienter claims are preempted have
reached that conclusion based on the express language of the statute. Riley v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 292 F.3d 1334, 1346 (11th Cir. 2002)
(“The sections of SLUSA that amend the 1933 Act track the language of §§ 11
and 12(a)(2), and claims under §§ 11 and 12(a)(2) of the 1933 Act do not require
a showing of scienter, Thus, SLUSA preempts some claims—namely, those
brought under § 11 or 12(a)(2) of the 1933 Act—that lack a scienter
requirement.”); Winne v. Equitable Life Assurance Soc’y of the U.S., 315
F.Supp.2d 404, 415 (S.D.N.Y. 2003) (same). Notably, the Eleventh Circuit held
that SLUSA preempts some state law claims that lack a scienter requirement
while simultaneously hc¢lding that security retention claims - holder claims -

are not preempted. 292 F.3d at 1342-43.
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The defendants also contend that because Congress “codif{ied] a number of
express exceptions to S_USA preemption,” the courts should not “recognize as
a non-statutory exception to SLUSA the policy-based purchaser/seller
limitation of Blue Chip Stamps.” Br. at 24. To the contrary, Congress explicitly
preserved “except as provided in subsection (f) of this section, ... any and all
other rights and remedies that may exist at law or in equity.” 15 ﬂ.S.C. 78bb(a).
If the only state law claims Congress preserved were those explicitly
enumerated in SLUSA itself, SLUSA’s savings clause would be redundant. Such
an interpretation of SLUSA would run afoul of the well-established canon that
“{clourts should avoid statutory constructions that render another part of the

_same provision superfluous.” United States v. Alvarenga-Silva, 324 F.3d 884,
887 (7th Cir. 2003) (per curiam). Thus, there must be at least some “other rights
and remedies” that Congress intended to preservé beyond the expressly
codified exceptions.

The only explanatior. of Congressional intent that squares with both the text
of SLUSA and its legislazive history is that Congress intended to close the
“loophole” in the PSLRA which had resulted in a shift of traditional, federal
securities class action lawsuits from federal to state courts. See S. REp. No. 105-
18?, 1998 WL 226714, at *9 (“This legislation is designed to address an
unforeseen ‘loophole’ ir. the 1995 Private Securities Litigation Act, that has
blqcked that law from accomplishing its stated goal of reforming private
securities litigation.”). Congress’ goal of establishing national standards is

attained by bringing back to federal courts the litigation which had shifted to
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state courts in the wake of the PSLRA. SLUSA ensures that the PSLRA's reforms
-cannot be evaded through state court litigation. It thereby “nationalizes” the
stringent PSLRA reforms. But the PSLRA amended the 1933 and 1934 Acts and
was therefore limited to establishing uniform standards in securities class
actions under those two statutes and not securities-related litigation which has
never been brought under the 1933 or 1934 Acts.

~ Similarly, def endants argue thar “SLUSA was enacted to address precisely
the same evils that animated the Blue Chip Stamps policy determination.” Br.
2Q. Starting from a result-driven premise at that level of generality - that the
policies of the Blue Chip Stamps Court and Congress were to eliminate lawsuits
- leads predictably to the conclusion that the defendants urge: whatever
reading of the language serves the purpose of eliminating lawsuits is the one
that should be adopted. That argument suffers from the disadvantage that it is
at war with all of the ru'es of statutory construction discussed above. It ignores
the rule requiring similar statutory language to be interpreted similarly, it
ignores the presumption against preemption, and it ignores the rule that
requires courts to avoid interpretations of a statute which render another part
of the same provision superfluous.

A more precise statement of Congress’ policy is that Congress intended to
bring back to federal court securities litigation which historically had been
litigated in federal court, and to hold plaintiffs’ feet to the PSLRA fire. The
policy considerations “animating” the Blue Chip Stamps rule was a concern that

allowing non-~traders ta bring federal securities claims would cause a flourish
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of meritless “strike” suits. But the Court also recognized that the
purchaser/seller requirernent “unreasonably prevents some deserving plaintiffs
from recovering damages which have in fact been caused by violations of Rule
§10b-5." Blue Chip Stampsz, 421 U.S. at 738. These “deserving plaintiffs” the
Court directed to state court: “Obviously this disadvantage is attenuated to the
extent that remedies are available to nonpurchasers and nonsellers under state
law.” Id. at 738 n.9. Thus, while at a ver? general level Congress and the Court
may be said to have shared policy concerns, closer examination of timse policy
concerns does not lead to the conclusion that defendants urge.

The Supreme Court has Jong admom‘shed courts to err on the side of caution
whenever there are doubis about Congress’ intent to preempt state law. “An
.unexpressed, purpose of Congress 10 set aside statutes of the states regulating
their internal affairs is not lightly to be inferred and ought not to be implied
where the legislative command, read in the light of its history, remains
ambiguous.” Penn Dairies v. Milk Control Comm’n, 318 U.S. 261, 275 (1943). At
the very least, SLUSA’s text, its legislative history and basic interpretive rules
cast doubt upon the proposition that SLUSA preempts the state law claims of
holders in connection with the retention of securities. Every federal court to
have addressed the issue has held that such claims are not preempted, as
discussed in the next section.

C. The district court’s rulings are in accord with those of numerous other

courts which have unanimously concluded that SLUSA's “in connection
with the purchase or sale” language incorporates the Blue Chip Stamps

holding and that SL.USA does not preempt claims in connection with the
retention of a security.
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Defendants have nct cited a single case in which a federal court has ever
held that a stockholde:’s retention claims are preempted by SLUSA. The reason
is every single court to have addressed the issue has held just the opposite and
has done so on the sarae Blue Chip Stamps-based rationale which the
defendants attack in this appeal.

Lacking support in the statutory language or case law, defendants rely
heavily upon an SEC aimicus brief filed earlier this year in a case which, as of the
time of this writing, is pending in the Second Circuit. Dabit v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 2003 WL 1872820 (S.D.N.Y. April 10, 2003), appeal
docketed, No. 03-7499 (2d Cir. May 13, 2003). The contentions édvanced by the
SEC in that brief are the same defendants assert here and are wrong for the

same reasons discussed above.

To the extent that clefendants invite this Court to defer to the SEC’s opinion
as expressed in its Daisit brief, the invitation should be declined. No deference
is required in this cas¢ “because the government’s brief did not offer an
interpretation of the agency’s regulations.” Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837 (1984), Chevron "only requires
deference to agency interpretations of regulations,” not statutes; even so the
regulation must first b.e ambiguous. Keys v. Barnhart, 347 F.3d 990, 993-94
(7th Cir. 2003) (when deference is due, agency briefs are only entitled to
“limited deference”).

In any event, the defendants’ and the SEC’s positions not only find no

support in the case law, the courts have unanimously ruled the other way. For
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instance, in Green v. Ameritrade, Inc., 279 F.3d 590, 595 (8th Cir. 2002), the
Eighth Circuit held that “Congress designed SLUSA to close a perceived
loophole in the pleading requirements of the” PSLRA. “To interpret this [‘in
connection with'] language we look to cases interpreting identical language
found in SEC Rule 10b-5 and § 10(b) of the Securities Exchange Act of 1934,”
and “[t}he Supreme Court has clearly explained the meaning of this language in
the context of SEC Rule 10b-5 and § 10(b)" in Blue Chip Stamps. Id. at 597

{citations omitted).

In Ameritrade, the Eighth Circuit rejected the defendant’s argument that the

Court should;

interpret the “in connection with" requirement flexibly, but we cannot ignore
the plain language of the statute and the cases applying that language, both
in the context of SLUSA and as interpreted in Rule 10b~5 and § 10(b) cases.
Our inquiry leads us inevitably to the conclusion that nonsellers and
nonpurchasers of securities are not covered by SLUSA's preemption
provision. We believe that, in enacting SLUSA, Congress did not make class
actions on behalf of “nonsellers” and “nonpurchasers” removable to federal
court. In enacting th2 Uniform Standards Act, Congress was aware of the
interpretation of § 10b of the 1934 Act, which acknowledged that causes of
actions for the “nonpurchase” or “nonsale” of securities were not covered by
the 1834 Act, and that state law would fill those gaps.

Id. at 598. Similarly, the Eleventh Circuit held:

Analogizing to § 10b-5 is particularly appropriate because SLUSA was
specifically enacted as an amendment to the 1933 and 1934 Acts (and their
successor statutes). 'n enacting SLUSA, therefore, Congress was not writing
on a blank slate; instead, it was legislating in an area that had engendered
tremendous amounts of litigation and received substantial judicial attention.
In using the phrase 'in connection with the purchase or sale of a covered
security,” Congress was not creating language from a vacuum; instead, it
was using language that, at the time of SLUSA's enactment, had acquired
settled, and widely-acknowledged, meaning in the field of securities law,
through years of judicial construction in the context of § 10b-5 lawsuits.
Under these circumstances, we must presume that Congress intended the
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phrase "in connection with the purchase or sale of a covered security” to
have the same meaning in SLUSA that it has in § 10b-5.

Riley v. Merrill Lynch, Pierce, Feriner & Smith, Inc., 292 F.3d 1334, 1342-43
(11th Cir. 2002); accord Behlen v. Merrill Lynch, 311 F.3d 1087, 1093 (11th Cir.
2002) (Supreme Court “has interpreted the identical {‘in connection with’']
phrase as it appears in Rule 10b-5, which implements section 10(b) of the 1934
Act”).
| Riley is particularly instructive because it discusses holder claims of the sort
involved in the present case. "|UInder Blue Chip, SLUSA does not apply to claims
dealing solely with the retention of securities, rather than with purchase or
sale.” 292 F.3d at 1345 (emphases in original). In Riley, the Fleventh Circuit
~agreed that with “carefully-crafted allegations,” state law claims can still be
pursued under state law as they were “in Gutierrez [v. Deloitte & Touche, L.L.P.,
147 F.Supp.2d 584, 592-94 (W.D. Tex. 2001).)" Riley, 292F.3d at 1345.
Numerous district courts, applying the same Blue Chip Stamps-based rationale
have remanded cases involving holder claims because they are not preempted
under SLUSA. See, e.g., Meyer v. Putham Int’l Voyager Fund, 220 FR.D. 127 (D.
Mass. 2004); Grabow v. PricewaterhouseCoopers LLP, 313 F.Supp.2d 1152 (N.D.
Okla. 2004); Dacey v. Morgan Stanley Dean Witter & Co., 263 F.Supp.2d. 7086,
710 (S.D.N.Y. 2003); Gutierrez v. Deloitte & Touche, L.L.P., 147 F.Supp.2d 584,
592-94 (W.D. Tex. 2001).}

* See also Feitelberg v. Credit Suisse First Boston LLC, 2003 WL 22434098 at *5 (N.D. Cal.
Oct. 24, 2003); Chinn v. Balfer, 2002 WL 31474189 at *4 (D. Or. June 19, 2002); Shen v.
Bohan, 2002 WL 31962136 at *3 (C.D. Cal. Oct. 17, 2002); Shaev v. Claflin, 2001 WL
548567 *5 {N.D. Cal. May 7, 2001); Spielman v. Merrill Lynch, Pierce, Fenner & Smith,
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D. Plaintiffs’ and putative class members’ holder claims do not and cannot
have a “purchase” component which would bring them within the ambit of
SLUSA’'s removal provision.

In an attempt to come within the Eighth and Eleventh Circuits’ holdings,
defendants advance two theories. First, they contend that plaintiffs have
asserted “buy and hold’ claims, claims which plaintiffs readily acknowledge
would be pr‘eempted under SLUSA. Second, they assert that plaintiffs’ proposed
class definitions provide a basis for finding SLUSA preemption because “[i]t is
indisputable that this class includes purchasers and sellers.” Br. at 27. Both
theories reflect a contrived characterization of or a fundamental
misunderstanding of the nature of the claims plaintiffs have asserted.

At the moment a market timer purchases undervalued shares of a mutual
‘fund, long~term-investars like plaintiffs are injured because their investment is
instantly and irrevocably diluted by the sale to the market timing trader at an
artificially low price. Consider hypothetically a mutual fund owned by ten long-
term investors who each own one share of the fund: the investors’ pooled
assets are worth $10 (and thus each share is uforth $1), but because the fund
uses stale foreign securities prices when calculating its net asset value, the fund
is reported to be valued at only $0.50 per share.

The market timer then purchases one share at the undervatued price of fifty
cents. The investors' pooled assets increase to $10.50, but since those assets

are now owned by eleven investors, each share is now only worth ninety-five

Inc., 2001 WL 1182927 at *5 (S.D.N.Y. Oct. 9, 2001); Gordon v. Buntrock, 2000 WL

556763 at *4 (N.D. 111. April 28, 2000); Hines v. ESC Strategic Funds, Inc., 1999 WL
1705503 atr*6 (M.D. Tenn Sept. 17, 1959),
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cents (i.e., $10.50 - 11 shares). The original ten investors' share values thus
drop by five cents per share solely as the result of the sale to the market timer
at an artificially low price. Investors, of course, assume the risk that their
investments will decline in value as the result of the performance of the foreign
companies in which the fund holds securities and due to natural market
fluctuations. They do not, however, assume the risk that their investments will
decline in value purely and simply due to a fund’s sales of shares at
undervalued prices.

Now suppose the hypothetical fund's net asset value is recalculated the
following day, but this time, there have been no events affecting the value of
the foreign securities after the close of the foreign markets, The fund's net
asset value is recalculated and now reflects its true value of $10.50. The market
tmer (who bought at $0 50) then redeems his one share at ninety-five cents,
making a whopping fort/-five cent profit at the expense of the ten original
long-term investors, Even if the market timer does not sell his share, he will
always own more than his fair share of the fund because he was able to buy
1/11 of the fund at a price which actually corresponded to only 1/22 of the
funds' actual net asset value. Conversely, the long-term investors will
thereafter always own less than their fair share of the fund because their
ownership of the fund and their voting rights were diluted by the discounted
sale to the market timer. It is such dilution of their investments for which

plaintiffs have brought suit in this case. App. 254a-262a.
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Dilution claims are by definition claims for an injury which purchasers and
sellers cannot sustain. Some purchasers of the Funds' shares might have some
claim against the defen;‘iants based on their purchase of overpriced shares.
Similarly, sellers of the Funds’ shares might have some claim against the
defendants based on their sale of undervalued shares. In both instances,
however, any such viable claim would exist independently of whether a market
timer purchased or sold Fund shares. Plaintiffs have asserted no such claims,
and even though members of the proposed class might have such claims
(assuiming there is any such viable claim), plaintiffs have not asserted those
kinds of claims on behalf of any class member. The only claims plaintiffs have
asserted are claims that the defendants’ negligent or reckless share price

'calculations exposed plaintiffs to stale price trading practices which diluted
their investments. Thus, plaintiffs’ and class members’ claims are claims which
only existing shareholders who retain their shares can assert.

It is true “that when a c!éim ... sweeps within its ambit actual purchases or
sales of stockl, it] is covered by SLUSA, [and] a plaintiff may not avoid SLUSA’s
restrictions simply by al.eging that a given misrepresentation caused him both
to purchase and hold a particular security.” Riley, 292 F.3d at 1345 {some
emphasis added). In Riley, the plaintiff's “allegations in this case {were] not
limited solely to the retention of covered securities,” and they were therefore
subject to SLUSA. Id.

However, as the text of SLUSA requires, Riley focused on the substantive

allegations of the defendant’s misconduct in the complaint in that case. See
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15 U.S.C. § 78bb{f)(1) (preempting covered class actions “in which a private
party alleges” specified misconduct by the defendant). The plaintiff in Riley
alleged that Merrill Lynch’s misrepresentations “induced the Plaintiffs and
other Class members to purchase and retain shares of the Growth Fund during
the Class Period:
The fact that ¢lass members purchased and then retained their Growth Fund
shares does not necessarily add anything to the basic claim of purchasing,
because all investors, by definition, hold their shares for at least some of the
time after purchase. Thus, while in principle we agree with Performance
Plan's argument that SLUSA does not apply to “holding” claims, and that such

claims accordingly may be brought in state court, under state law, we do not
find that the rule applies in this case.

292 F.3d at 1345 (some 2mphasis added).

Similarly, in Professicnal Management Associates, Inc. v. KPMG LLP, 335 F.3d
800, 803 (8th Cir. 2003}, it was the plaintiff's substantive allegations - not the
class definition - that required dismissal under SLUSA: “PMA’s complaint
implicitly allege{d} the misrepresentarions and omissions were made in
connection with the purchase of securities and thus SLUSA requires dismissal.”
Id. (emphasis added). The plaintiff in KPMG tried unsuccessfully to avoid
preemption under SLUSA "by asserting it is only claiming damages as a result
of holding its stock.” /d. The plaintiff was not permitted to cleave what was
essentially a single fraud claim into separate claims for purchasing and holding
and to eschew the purchasing claim, because the purchase and subsequent
retention of the stock resulted from the same instances of misrepresentation:
“the class investors bought and held their shares” as a result of KPMG's alleged

misrepresentations. Id. (2mphasis added).
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Finally, defendants cite Hardy v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
189 F.Supp.2d 14 (S.D.N.Y. 2001), which may at first seem to suggest that
SLUSA’s applicability may be determined by reference to the class definition,
contrary to the statute’s plain language. In Hardy the plaintiff alleged “that
defendant had breached its fiduciary duty 1o i1s brokerage customers by
maintaining positive recommendations on shares of Internet Capital Group, Inc.
... despite defendant’s knowledge that Internet Capital faced serious financial
problems.” Jd. at 15. As in Riley and KPMG, the court focused on the actual
claims asserted and, for cne segment of the proposed class, found that
“plaintiffs have raised a federa.I seéﬁriries claim that is subject to removal and
dismissal under SLUSA as they purchased their shares in reliance on an alleged
:ﬁfssmremem." Id. at 19 (emphases-added).

In the present case, plaintiffs’ exclusive allegations of defendants’
misconduct are that defendants’ net asset valuation practices caused
shareholders’ investments to be diluted - claims that only holders who retain
securities can make and that purchasers and ~se}lers do not have. Moreover,
plaintiffs seek to represent a class of “[ajll persons in the United States who
held shares™ in the Funds. App.256a, 258a, 260a, 262a (emphasis added).
Although defendants may be right that some class members may well have
some kind of related purchase or sales claims, they have not been asserted in
this case, and they are distinct claims from the holder dilution claims plaintiffs

have brought in this case.
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It is axiomatic that “{jJurisdiction may not be sustained on a theory that the
plaintif{ has not advanced.” Merrell Dow Pharms. Inc. v. Thompson, 478 U.S.
804, 810 n.6 (1986). Because plaintiffs have asserted dilution claims that only
holders of the Funds could assert and because such claims are redressable
under state law and not under the 1933 or 1934 Acts, SLUSA does not preempt
plaintiffs’ claims. The district court properly remanded the cases 1o state court.

E. Issues of preemption and Investment Company Act jurisdiction are not
properly before this Court.

In their statement of facts, the defendants (improperly) contend that the
Investment Company Act of 1940 (ICA) “does not require (or even permit)
funds to estimate the ‘fair value'—i.e., a valuation that differs from the closing
price—of portfolio securities unless market quotations are not readily
available.” Br. at 5. First,.t.hat contention - essentially that plaintiffs’ claims
conflict with the ICA and are therefore preempted - is an ordinary “conflict”
preemption defense which is completely irrelevant to the issue of SLUSA
preemption at issue in this case.

Second, the contenticn is a contrived one, based upon highly selective
quotations from SEC letter rulings. According to the SEC, market quotations
“with regard to a foreign. security” are not “readily available” within the
meaning of SEC regulations if “a significant event ...has occurred after the
foreign exchange or market has closed, but before the fund’s [net asset value]
calculation.” Investment Company Institute, SEC No~Action Letter, 2001 WL
436249, at *3 (April 30, 2001). According to the SEC, a “significant event” is “an

event that will affect the value of a portfolio security.” Id. When a fund
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determines that an event that will affect the value of a portfolio security “has
occurred since the closing of the foreign exchange or market, but before the
fund's [net asset value] calculation, then the closing price for that security
would not be considered a ‘readily available’ fnarket quotation, and the fund
must value the security pursuant to a fair pricing methodology.” Id. Thus,
defendants’ contention that plaintiffs’ claims are in conflict with and
preempted by the ICA is specious in addition to being 'irrelevant. See also Green
v. Fund Asset Mgmt., L.P.. 245 F.3d 214 (3d Cir. 2001) ({CA supplements but
does not preempt consistent state law).

Defendants also raise the spécter of the ICA, claiming that it provides
jurisdiction under the substantial federal question doctrine. Br. at 21 n.6. (“the
I]nvestorS’ claims ‘necessarily depend() on resolution of a substantial question
of federal law'”). The district court also rejected that appeal to its jurisdiction, a
conclusion which is clearly beyond the Court’s authority 1o review under 28
U.S.C. § 1447(d). In any event, this theory of federal jurisdiction may not even
remain viable in light of Beneficial Nat'l Bank v. Anderson, 839 U.S. 1, 8 (2003),
where the Court held that “a state claim may be removed to federal court in
only two circumstances - when Congress explicitly so provides, such as in the
Price-Anderson Act, or when a federal statute wholly displaces the state-law
cause of action through ¢complete preemption.”

Even if the “substantial federal question® theory remains viable, it is not a
viable theory of jurisdiction in this case. Any federal question in this case must

be both "necessary” to a resolution of the case, and it must be “substantial.”
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First, “if federal law does not provide a private right of action, then a state law
action based on its violation perforce does not raise a ‘substantial’ federal
question.’”” Seinfeld v. Austen, 39 F.3d 761, 764 (7th Cir. 1994) (quoting Utley v.
Varian Assocs., Inc., 811 F.2d 1279, 1283 {Sth Cir. 1987)). Defendants do not
assert that the ICA provicles a private right of action for the misconduct alleged
here.

. Second, a state law claim supported by alternative theories does not give rise
to federal question jurisdiction unless federal law is essential to each of those
alternative theories. Christianson v. Colt Indus. Operating Corp., 486 US 800,
810 (1 988).: Plaintiffs have pled alternative theories of negligence which are

based solely upon state law. Plaintiffs have alleged that defendants were
negligent and acted willfully and wantonly in “failing to implement” their own
“porttolio valuation and share pricing policies” and in “allowing portfolio
valuation and share pricing polices and procedures which benefited market
time traders ... at the expense of long term shareholders.” App. 255a, 257a,
259a-260a, 261a. Irrespective of whether any of plaintiffs’ other allegations
depend in some degree upon some aspect of lfederal law, the presence of these
alternative state law theories forecloses federal jurisdiction premised upon a

“substantial federal question.”
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II. The Court should reconsider the issue of its appellate jurisdiction
because the Motions Panel overlooked critical language in SLUSA’s
removal provision which makes only preempted cases removable.

The Motions Panel held that the Kircher case was removable (and thus
within the district court’s subject matter jurisdiction) because Kircher is a
“covered class action.” Kircher v. Putnam Funds Trust, 373 F.3d 847, 849 (7th
Cir. 2004) (“[blecause plaintiffs represent more than 50 investors, this is a
‘covered class action’ and the district court was therefore “required to decide
whether any court may 2ntertain the litigation”). The Court also stated that “the
district judge held” that “{rlemoval of this suit was proper” and that unlike
situations where distric: courts have held that “the litigation never should have
come to federal court,” “[t]hat is not ...what the district judge found here.” Id.

Contrary to the Panel's understanding, all three district judges below -
explicitly held that the defendants’ removals were “improper.” Indeed, Judge
Murphy specifically held “[tJhese cases do not belong in federal district court
... App. 8a. They reached that conclusion based upon five critical words - “as
set forth in paragraph (b)" - in SLUSA’s removal provision, statutory language
which the Panel appears to have overlooked.

Section 77p(c) provicles that “[a]ny covered class action brought in any State
courtinvolving a covered security, as set forth in paragraph (b), shall be
removable ...." 15 U.S.C. § 77p(c) (emphasis added). As discussed at length in
the preceding two sections of this brief, paragraph (b) is SLUSA’s preemption
provision, and it providzs that “[n]o covered class action based upon the

statutory or common law of any State or subdivision thereof may be maintained
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in any State or Federal court by any private party alleging—(1) an untrue
statement or omission of a material fact in connection with the purchase or
sale of a covered security; or (2) that the defendant used or emﬁloyed any
manipulative or deceptive device or contrivance in connection with the
purchase or sale of a covered security.” Thus, under the plain language of
SLUSA’s removal provision, only “covered class actions” which assert
preempted claims are removable.

The district court unmistakably read SLUSA to make only preempted claims

removable,

o In Spurgeon, Judge Reagan held: “SLUSA preempts (and thereby permits
removal of) certain securities fraud class actions brought under state
law,” that plaintiff “does not assert any claim as a purchaser or seller of
Pacific Life products,” and thus that "SLUSA does not preempt” plaintiff's
claims. App. at 46a.

s In Kircher, Parthcsarathy, Potter, Vogeler and Jackson, Judge Herndon
held: “SLUSA does not permit removal of Plaintiffs’ claims” because
“Plaintiffs’ claims are not claims ‘in connection with the purchase or sale
of a covered security.”” App. at 4a, 5a, 20a, 21a, 26a, 27a, 33a, 34a, 41a.

¢ In Dudley, Judge Murphy held: the case involves “no claim asserted by a
purchaser or seller” and that “[tJhese claims are not actionable under
Section 10(b)(S) of the 1934 Securities and Exchange Act, and they are not

removable under SLUSA.” App. at 9a (emphasis added).
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The Panel erred in two ways. First, as just demonstrated, the Panel's
conclusion that "the district judge held” that “[rlemoval of this suit was proper”
is incorrect. While the Parel was surely correct “that ‘jurisdiction’ is a word of
many shadings and that jadges sometimes use the word ‘jurisdiction’ or the
phrase ‘subject matter jurisdiction’ when they mean something else,” 373 F.3d
at 849, the district judges here clearly did not mean something else. They were
of the opinion that they lacked “adjudicatory competence” in the words of the
Panel. Id. at 850. The remand orders would therefore be unreviewable even if
the judges had been wror.g about their jurisdiction. Adkins v. lllinois Cent. R.R.
Co., 326 F.3d 828, 834 (7th Cir. 2003). Plaintiffs submit that the district courts
were correct, however, which leads to the Panel's second error.

In concluding that the removal of any (not just preempted) “covered class
actions” is proper, the Panel stated that:

SLUSA means, however, that one specific substantive decision [i.e.,

preemption] in securities litigation must be made by the federal rather than

the state judiciary. ... Yet if the remand is deemed non-appealable, then a

major substantive issue in the case will escape review—{for SLUSA ensures

that only the federal judiciary makes the §77p(b) decision. Normal remands,
for which §1447(d) is designed, leave all substantive issues open to plenary
resolution in the state court (and, if necessary, the Supreme Court of the

United States). That's not how SLUSA works; it is now or never for appellate
review of the question whether an action under state law is preempted.

373 F.3d at 850. Plaintiffs respectfully disagree. As much as plaintiffs would
like to agree that SLUSA precludes defendants from raising SLUSA preemption
as a defense in state court, nothing in SLU$A or its legislative history suggests

that is so.
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Similarly, the Panel did not cite SLUSA’s text, its legislative history or any -
other authority for the propositions that “SLUSA ensures that only the federal
judiciary makes the §77p(b) decision” or that “it is now or never for appellate
review of the question whether an action under state law is preempted.” 373
F.3d at 850. The Panel’s concern that “a major substantive issue in the case will
escape review” is therefore unfounded; just as in any other case, SLUSA
“leavels] all substantive issues open to plenary resolution in the state court
(and, if necessary, the Supreme Court of the United States).” 373 F.3d at 850.

Like the district court below, the Second and Ninth Circuits understand
SLUSA to make only preempted “covered class actions” removable. Spielman v.
Merrill Lynch, Pierce, Feniter & Smith, Inc., 332 F.3d 116, 124 (2d Cir. 2003)
i"SLUSA only converts into federal claims those state claims that fall within its
clear preemptive scope, thereby confining federal question jurisdiction under
this statutory regime to a subset of securities fraud cases. ...This balance was
achieved by expressly confining SLUSA preemption and removal to lawsuits in
which the plaintiff alleges a state law vioiation stemming from (for purposes of
this suit) ‘a misrepresentation or omission of a material fact in connection with
the purchase or sale of a covered security'.”); Abada v. Charles Schwab & Co.,
fnc., 300 F.3d 1112, 1119 (9th Cir. 2002} (“In order to decide whether it had
subject matter jurisdicticn, the district court was required to decide whether
Abada’s claims were completely preempted by SLUSA."). The courts were

therefore not “mesmerized by the word ‘jurisdiction.’” Kircher, 373 F.3d at 851.
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Rather, they interpreted the district court’s subject matter jurisdiction to
depend on whether the plaintiffs’ claims were preempted by SLUSA.

The conflict with Spielman and Abada which the Panel expressly recognized
it was creating is an unnecessary one. The Second and Ninth Circuits’ reading of
SLUSA's removal provision is the maost natural reading of SLUSA’s text, and it in
no way implicates this Circuit’s holding in In re Amoco Petroleum Additives Co.,
964 F.2d 706 (7th Cir. 1992), because the issue involved thez;e - later
developments authorizing remand of a case properly removed in the first
instance - is simply not at play in this case; the removals here were never

proper. This Court therefore lacks appellate jurisdiction.

CONCLUSION
For all of the foregoing reasons, the Court should dismiss these appeals for
lack of appellate jurisdiction or, alternatively, affirm the district court’s remand

of the cases to state court.
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