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Securities and Exchange Commissicn
450 Fifth Street
Washington, D.C. 20549

Re: Filing Pursuant to Section 33 of the Investment Company Act of 1940 by the parties listed 1in
Attachment A

Ladies and Gentlemen:

Pursuant to Section 33 of the Investinent Company Act of 1940, we hereby file on behalf of AMVESCAP PLC,

INVESCO Funds Group, Inc. and Raymond R. Cunningham, letter dated November 29, 2007 regarding

Wangberger v. Janus Capital Group, No. 66-2003 regarding Notice of Proposed Amendment published by

the Employee Benefits Security Administration of the Department of Labor, 72 Fed. Reg. 65,597 (Nov. 21,

2007) in Miriam Calderon, individually and on behalf of all others similarly situated v. AMVESCAP PLC, et al.

and Case No. MDL-1586 In Re: AINM!, Artisan, INVESCO, Strong, and T. Rowe Price Mutual Fund Litigation in .
the Multi-District Litigation pending in the United States District Court for the District of Maryland.

Sincerely,

T~ -

Stephen R. Rimes | PR@@ESSED

Assistant General Counsel

JAN 1 0 2008
Enclosures
THOMSON
ce: Ms. Kimberly Garber, SEC -- Fort Worth ‘ FINANCIAL

Ms. Sandra Gonzalez, SEC -- Fort Worth
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AMVESCAP PLC

AMVESCAP National Trust Company

AMVESCAP Retirement, Inc.

AVZ, Inc.

A IM Advisors, Inc. (1940 Act Registration No. 801-12313)
A TM Distributors, Inc. (1933 Act Registration No. 8-21323)
AIM Investment Services, [nc.

A I M Management Group, Inc.

INVESCO Funds Group, liic.

INVESCO Distributors, Inc.

INVESCO Global Assets Management Limited

INVESCO Institutional (N.A.), Inc.

INVESCO Assets Management (N.A.)

AIM Stock Funds

AIM Combination Stock and Bond Funds

AIM Sector Funds

AIM Treasurer’s Series Trist

Mark Williamson

William Galvin
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GIBSCN,DUNN & CRUTCHER LLP

LAWYERS

A REGISTERED LIMITED LIABILITY PARTNERSHIP
INCLUDING PROTESSIONAL CORPORATIONS

1050 Coanecticut Avenoe, N.W. Washington, D.C. 20036-5306
(202) 955-8500
www.gibsondunn.com

mpemy@gitsondunn.com

November 29, 2007 . /4 30
&5: c /
F”a:“for
3 o ’!p
Direct Dial Rop ol Client No.
(202) 887-3667
Fax No.

(202) 530-9696

Patricia S. Connor, Clerk

U.S. Court of Appeals for the Fourth Circuit
110 East Main Street, Suit 501

Richmond, VA 23219

Re: Wangberger v. Junus Capital Group, No. 06-2003

Dear Ms. Connor:

Pursuant to Rule 28(j}, I am writing to bring to the Court’s attention a recent Notice of
Proposed Amendment published by the Employee Benefits Security Administration of the De-
partment of Labor. 72 Fed. Reg. 65,597 (Nov. 21, 2007) (enclosed). That Notice reiterates that
Ficld Assistance Bulletin No. 2006-01 (the “FAB"™; also enclosed) sets forth the Labor Depart-
ment’s current position on the “issues to be considered [by a plan fiduciary] when the need anses
to allocate settlement proceecis among different classes of participants and beneficiaries.” 72
Fed. Reg. at 65,601 n.14,

As discussed in appellees’ brief (at pages 32-33), the FAB makes clear the Department’s
view that a plan fiduciary “m3y properly decide to allocate the proceeds” of litigation “to current
participants,” even were such an allocation “may be scen as disadvantaging” others who may
claim entitlement to the funds, such as persons who were participants at the time of the wrongdo-
ing but have since taken a distribution. FAB at 8. Moreover, the FAB makes clear that the fidu-
ciary “may reasonably conclude that certain participant-level allocations ... may instead be used
for other permissible plan purposes, such as the payment of reasonable expenses of administering
the plan.” FAB a1 9. In either situation, former employees would not receive a pro rata alloca-
tion of the proceeds.

The FAB, as reconfinned by the November 21 Notice, is flatly inconsistent with the lin-
gating position taken by the Secretary of Labor in her amicus brief in this case, which argues that
former employees “will” receive an additional allocation in the event of a recovery by the plan,
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GIBSON, DUNN & CRUTCHER LLP

Patricia S. Connor, Clerk
November 29, 2007
Page 2

DOL Br. 12. 1t also contravenes the assumption, made by several courts of appeals and repeated
by plaintiffs, that proceeds “must” be distributed to former employees, as opposed o, say, being
allocated to current participants. Graden v. Conexant Systems, Inc., 496 F.3d 291, 302 (3d Cir,
2007); see also Harzewski v. Guidant Corp., 489 F.3d 799, 803-04 {7th Cir. 2007).

We would appreciate your circulating this letter 1o the panel assigned to this case, which
is scheduled for argument on December 5, 2007.

Respectfully submysed,

MAP/d| Ve
cc: All Counsel , .
100346165_1.DOC /

/




’ Employes Beneflts Security Administration
U.S. Department of Labor wﬂ:% Aot

FIELD ASSISTANCE BULLETIN NO. 2006-01
DATE: APRIL 19, 2006

MEMORANDUM POR: VIRGINIA C. SMITH, DIRECTOR OF ENFORCEMENT
ReGIINAL DIRECTORS

FROM; ROBERT]. DOYLE
DIREICTOR OF REGULATIONS AND INTERPRETATIONS

SUBJECT: THE IDISTRIBUTION TO PLANS OF SETTLEMENT PROCEEDS
RELATING TO LATE TRADING AND MARKET-TIMING

JSSUE;

What are the duties and responsibilities under ERISA of independent

distribution consultants {{DCs), plan service-providers and fiduciaries with

respect to the allocation and distribution of mutual fund settlement proceeds to
- plans and plan participants?

BACKGROUND:

Pursuant to Orders entered by the Securities and Exchange Commission (SEC) in
several SEC enforcement matters alleging late trading and market timing
activities, SEC distribution funds have been created for the purpose of making
distributions to investors who suffered losses as a result of the conduct alleged in
the matters. For each relevant mutual fund or series of funds, an independent
distribution consultant (ID)C) has been or will be appointed pursuant to SEC
Orders to establish a plan to distribute the monies from the settiement fund to
appropriate fund sharehoiders, subject to the SEC's approval.

A number of ERISA-covered plans will be entitled to settlement proceeds by
virtue of their mutual fund investments. In some cases, plans will be the
shareholder of record and receive their settlement distribution directly from the
settlement fund. In other cases, an intermediary, e.g., a broker-dealer,
underwriter, and/ or record-keeper, will be the shareholder of record and plans,
as well as non-plan investors, will receive their settlement distribution based on
their interest in an “omnibus account” operated by the intermediary, When an
intermediary is involved, we understand that distribution plans may provide an
intermediary with the option of either receiving the settlement proceeds in a




lump sum and making the requisite distribution of proceeds to the individual
investors in its omnibus account or providing the IDC the necessary client and
transaction records, based on which the IDC will make distributions to the
individual investors. In other instances, we understand that distribution plans
will provide that the IDC will allocate and distribute settlement proceeds directly
to all beneficial shareholders, including plans.

Under certain settlement agreements, mutual fund companies or settling parties
may agree to pay the costs 2ssociated with allocations and distributions made by
the IDCs with respect to omnibus account clients of intermediaries. However, in
most instances it is anticipated that settlements will not provide for the costs
associated with allocations among plans or, at the plan level, among plan
participants and beneficfari=s. :

A number of issues have been ralsed by IDCs, intermediaries, plan sponsors,
plan-level fiduciaries, and cthers regarding the application of ERISA’s fiduciary
responsibility rules to the distribution and ellocation of these settlement
proceeds. Among the issues raised are questions about whether and Jor when
settlement proceeds will become “plan assets” under ERISA and when an
intermediary or other plan service-provider may become a “fiduciary” by virtue
of its receipt and investmert of such proceeds. Other issues concern the duties of
~ a plan fiduciary with respet to the allocation of such proceeds among plans and
participants and beneficiaries.

This bulletin provides general guidance to EBSA regional offices regarding the
Department’s views on the application of ERISA’s fiduciary rules to parties
involved in the distributior: and allocation of mutual fund settlement proceeds to
employee benefit plans ancl among the participants and beneficiaries of such
plans.

ANALYSIS:

Independent Distribution Consultants (JDCs) ~ Allocation among shareholders

In light of the fact that some ERISA~overed employee benefit plans, as investors
in the relevant mutual funds, will be entitled to a portion of the mutual fund
settlement proceeds, questions have been raised as to whether an IDC, in
developing and implementing a distribution plan, is subject to ERISAs fiduciary
rules. It is the view of the Department that the development and implementation
of settlement fund distribution plans will not, in and of itself, cause an JDC to
become a fiduciary under JRISA.




Section 3(21) of ERISA defines a fiduciary as one who has or exercises
discretionary authority or control in the administration or management of an
employee benefit plan or exercises any authority or control respecting
management or disposition of its assets. In determining whether particular
funds constitute plan assets, the Department has issued regulations describing
what constitutes plan assets with respect to a plan’s investment in other entities
and with respect to participant contributions. See 29 CF.R. § § 2510,3-101 and
2510.3-102. The Department also has indicated that the assets of an employee
benefit plan generally are to be identified in other situations on the basis of

“ordinary notions of property rights.”

As discussed above, IDCs are appointed pursuant to SEC Orders to establish a
plan to distribute the monies from the setlement fund to affected shareholders,
and prior to implementation, distribution plans must be approved by the SBC.
The IDC, in this capacity, has not been engaged to act on behalf of an employee
benefit plan or plans and is not an agent of the plans. Moreover, we have been
informed by the SEC that no mutual fund investor, including employee benefit
plan tnvestors, has an interest in or claims against settlement fund proceeds prior
to their distribution to the affected shareholders.? For these reasons, in our view,
under the regulations and! applying ordinary notions of property rights,
settlement fund proceeds, in whole or in part, would not constitute plan assets
prior to their distribution by an IDC to affected plan shareholders or
intermediaries acting on their behalf. Accordingly, an IDC, in developing and
implementing a distribution plan, would not be exercising any authority or
control in the administration or management of an employee benefit plan or its
assets. Therefore, the development and implementation of settlement fund
distribution plans will not, in and of itself, cause an IDC to become a fiduciary
under ERISA.

This conclusion would not be affected by the fact that the IDC, as part of its
distribution plan, applied a de minimis threshold for determining which
shareholders, including plans, received distributions, or imposed conditions on
the receipt of a distribution, such as conditioning receipt on the use of a
partcular allocation methodology at the participant-level®or furnishing a report
to the [DC on how the disiributed funds were allocated among participants.

15ee Advisory Opinion 2005-08.A (May 11, 2005) and Advisory Opinlon 92-24A (November 11,
1992). '

! See generally 17 C.P.R. § 2011100, ¢t. seq. (SEC Rules on Pair Fund and Disgorgement Plans).

3 Among other things, an allocsion methodology might include the use of a particular algorithm
or a restriction on the depositing of proceeds in the forfeiture account of a plan,




{ntermediaries — Allocation among omnibus account clients

Unlike IDCs acting under the auspices of the SEC, intermediaries, in receiving
settdement fund proceeds, will be acting on behalf of their omnibus account
clients, including employe: benefit plan clients.4 The omnibus account clients,
therefore, will have a bene:icial interest in the settlement fund proceeds received
by the intermediary, without regard to whether determinations have been made
as to the specific entitiement of each omnibus account client. Accordingly,
applying ordinary notions of property rights, settlement fund proceeds received
by intermediaries on behalf of employee benefit plan clients will constitute plan
assets and, ag such, will be required to be held in trust and managed in
accordance with the fiduciary responsibility provisions of Part 4 of Title I of

ERISA3

Without regard to whether an intermediary was a fiduciary with respect to an
employee benefit plan prior to receiving a distribution of settlement proceeds, an
intermediary receiving proceeds on behalf of an employee benefit plan would, in
the view of the Department, be assuming fiduciary responsibilities upon receipt
of such proceeds as a resul!: of having discretionary authority or control
respecting administration or management of an BERISA plan or exercising any
authority or control respecting management or disposition of plan assets. The
Department notes that the lecision by an intermediary, who is not otherwise a
fiduciaty, to decline to receive a settlement fund distribution on behalf of its
omnibus account clients would not, in and of itself, be viewed as a fiduciary
decision. The intermediary’s decision or related actions, however, may
nonetheless give rise to fiduciary liability if such actions adversely affect the
plan’s right to receive proceeds in accordance with the IDC's plan of
distribution.6

¢ Some IDC plans may include ERISA plans within the definition of “intermediaries.” This
discussion of intermediaries Is inended to include only those intermediaries that are not ERISA
plans. Where ERISA plans are themselves shareholders of record, the fiduciaries of such plans
are generally acting in a fiduciary capactty with respect to the settlements.

% For example, any deposit of proceeds in funds managed by an intermediary or affiliate would
be a transaction prohibited by section 406 of ERISA unless a relevant statutory or administrative
exemption applies.

¢ For example, if an intermediary elects not to receive settlement fund proceeds on behalf of its
employee benefit plan clients and also refuses to provide client records and other information
necessary for an IDC to make the required distributions, the intermediary would be considered to
be effectively exercising discretion or control over plan asseis and, thereby, subject to ERISA’s
fiduclary standards because its actions will have prevented the plan from receiving a share of the
settfemnent.



As noted above, an intermediary in receipt of settlement fund proceeds will be
required to hold the proceeds in trust and manage those proceeds in accordance
with the fiduciary responsibility provisions of Part 4 of Title . Among other
things, an intermediary in discharging its responsibilities to act prudently and
solely in the interest of plan participants and beneficiaries, in accordance with
section 404(a) of BRISA, may have to invest the proceeds pending the
development and/ or imp.ementation of a plan for distributing the proceeds to
individual omnibus account clients. In such instances, the intermediary may also
be responsible for developing and/ or implementing a plan for allocating
settlement proceeds among individual omnibus account clients.

1f an IDC, as part of its distribution plan approved by the SEC, makes available
to an intermediary or requires, as a condition to the distribution, that the
intermediary utilize a particular methodology for allocating settlement fund
proceeds among individunrl omnibus account clients, the Department will, as an
enforcement matter, view the application of such methodology to the allocation
of setttement fund proceeds among individual omnibus account clients as
satisfying the requirements of section 404(a} with respect to the methodology for
allocating assets to employee benefit plans. We note that while the use of a
particular allocation methodology may be considered prudent, fiduciaries also
need to ensure that impleraentation of the methodology (e.g., making aliocations
and distributions in accorclance with such methodology) is carried outina
prudent manner.

In some instances, the intermediary will be responsible both for developing and
implementing the plan for allocating proceeds among its omnibus account
clients. As fiduciaries, intermediaries must be prudent in the selection of the
method of allocating the proceeds among its clients in an omnibus account,
including plans. Prudence in such instances would, at a minimum, require a
process by which the fiduciary chooses a methodology where the proceeds of the
settlement would be allocated, where possible, to the affected clients in relation
to the impact the late trading and market timing activities may have had on the
particular plan. However, prudence would also require a process by which the
fiduciary weighs the costs and uitimate benefit to the clients associated with
achieving that goal. For example, there may be instances where the cost of
allocating an amount to a particular plan may exceed the projected amount of the
proceeds with respect to which the plan might be entitled under a prudent
methodology. In such instances (i.e., where the cost to the plan is projected to
exceed the benefit to the plan), an allocation plan would not be considered
imprudent merely because it included an objective formula pursuant to which
amounts otherwise allocable to a plan are forfeited and reallocated among other
omnibus account clients, provided that any such formula applies to all omnibus




account clients, not just employee benefit plans, and does not permit the exercise
of discretion by the intermediary.

Further, it is our view that an allocation plan would not fail to be “solely in the
interest of participants,” for purposes of section 404(a)(1), merely because the
allocation methodology does not result in an exact reflection of transactional
activity of the clients, provided such method is reasonable, fair and objective.
For example, if a fiduciary determines that it would be more cost-effective to do
s0, it may allocate the proceeds among clients in an omnibus account according
to the average share or dollar balance of the clients’ investment in the mutual
fund during the relevant period.

In some instances, the services rendered by intermediaries in connection with the
receipt, allocation and/or distribution of settlement fund proceeds may involve
services or compensation not contemplated in the service provider agreement
between the employee benefit plan(s) and the intermediary. While an
intermediary may charge plans for any direct expenses incurred in connection
with receipt, allocation andl/ or distribution of settlemernt fund proceeds, an
intermediary, as a plan fiduciary, cannot compensate itself from plan assets
beyond direct expenses without violating the prohibited transaction rule of
section 406 of ERISA.7

If the receipt, allocation and/or distribution services of the intermediary, and
compensation for such services, are carried out in accordance with the directions
and approval of appropriate plan fiduciaries, the intermediary may be able to
avoid fiduciary status and issues relating to self-dealing under ERISA. However,
determinations as to whether approval by a plan fiduciary has occurred would
be factual in nature and would involve considerations such as language in
relevant service contracts cr whether the intermediary has disclosed to its
employee benefit plan clients sufficient information concerning its proposed
administration of the settlement proceeds so that the plan client reasonably can
approve the arrangement tiased upon its understanding of the arrangement and
related expenses.?

In some instances, an intenmediary may receive settlement proceeds with respect
to plans that have, since the: event leading to the settlement, hired a new record

7 Advisory Opinion Nos. 2001-10A (December 1¢, 2001), 33-06A (March 11, 1993).

® See Fleld Assistance Bulletin 202-3 {November 5, 2002). Sez also Advisory Opinion 2001-02A
(February 15, 2001). In this adviicry opinion involving demutualization proceeds distribution,
Prudential provided the policyholder advance notice of the aDocation options and a reasonable
period of time (here et least 60 ditys) to select an option. As long as the plan fiduciary actually
chose the default allocation, its fuilure affirmatively to communicate that decision to Prudential
did not cause Prudential to becomme & fiduciary by implementing that option.

6




keeper or intermediary for investments made by the plan. In such instances, the
intermediary in receipt of the proceeds would still be considered a fiduciary with
respect to plan assets in its possession and would be expected to transfer the
assets to the plan’s new record keeper or to an appropriate fiduciary of the plan.

An intermediary may also receive proceeds on behalf of plans that have
terminated. In such instances, an intermediary should make reasonable efforts to
deliver such assets to a responsible plan fiduciary (most likely, the plan sponsor)
for distribution to plan participants or other appropriate disposition. If the
intermediary is unable to locate a responsible plan fiduciary after a reasonable
and diligent search, the intermediary may reallocate such proceeds among its
other clients. Under no cirzumstances may an intermediary retain such assets for
its own use.

Plan Fiduciary - Allocation among participants and beneficiaries

The following discussion ficuses on the obligations of the plan fiduciary in
allocating settlement fund proceeds among the plan’s participants and
beneficiaries. For purposes of this discussion, the fiduciary might be the plan
sponsor, intermediary or other person charged with allocating the proceeds
among participants and beneficiaries,

Similar to the allocation of settlement fund proceeds among plans, if an IDC, as
part of its distribution plan approved by the SEC, requires, as a condition to the
distribution, that the fiduciary utilize a particular methodology for allocating
settlement fund proceeds among plan participants and beneficiaries, the
Department will, as an enforcement matter, view the application of such
methodology to the allocation of proceeds among participants and beneficiaries
as satisfying the requirements of section 404(a) with respect to the methodology
for allocating assets to participants and beneficiaries.

If an IDC’s distribution plan provides, but does not require the use of, a
methodology for allocating proceeds among plan participants and beneficiaries,
the Department also will, as an enforcement matter, view the use of such
methodology as satisfying the requirements of section 404(a){1){A) and (B) of
ERISA with respect to a methodology for allocating assets to participants and
beneficiaries. As noted abcve, while the use of a particular allocation
methodology may be treated as prudent, fiduciaries also need to ensure that
implementation of the IDC allocation methodology (e.g.. making allocations to
participants and beneficiaries in accordance with the methodology) is carried out
in a prudent manner.




In the absence of guidance in the IDC's distribution plan with respect to
allocations to a plan’s participants and beneficiaries, fiduciaries must select a
method or methods for allocating proceeds. In this regard, a plan fiduciary must
be prudent in the selection of a method of allocating settlement proceeds among
plan participants. Prudence in such instances, at a minimum, would require a
process by which the Aduciary chooses a methodology where the proceeds of the
settlement would be allocated, where possible, to the affected participants in
relation to the impact the rnarket timing and late trading activities may have had
on the particular account. However, prudence would also require a process by
which the fiduciary weighs the costs to the plan or the participant accounts and
ultimate benefit to the plan or the participants associated with achieving that
goal.

In addition, a fiduciary’s decision must satisfy the “solely in the interest of
participants” standard of section 404(a)(1) of ERISA. In this regard, a method of
allocation would not fail t¢ be “solely in the interest of participants” merely
because the selected method may be seen as disadvantaging some affected
participants or groups of participants. In deciding on an allocation method, the
plan fiduciary may properly weigh the competing interests of various
participants or classes of pian participants (e.g., affected versus current
participants) and the effects of the allocation method on those participants
provided a rational basis e:dsts for the selected method and such method is
reasonable, fair and objective. For example, if & fiduciary determines that plan
records are insufficient to reasonably determine the extent to which participants
invested in mutual funds during the relevant period should be compensated, the
fiduciary may properly decide to allocate the proceeds to current participants
invested in the mutual funid based upon a reasonable, fair and objective
allocation method. Similarly, if a plan fiduciary determines that the cost to
allocate the proceeds among participants whose accounts were invested in the
mutual fund during the entirety of the relevant period approximates the amount
of the proceeds, the fiduciary may propezly decide to allocate the proceeds to
current participants invested in the mutual fund based upon a reasonable, fair
and objective allocation method.

As plan assets, the proceeds of the settlement may not be used to benefit
employers, fiduciaries or other parties in interest with respect to the plan.
Sections 403(c) and 406 of ERISA. Such proceeds should not be used to offset an
employer’s future contribuiions to the plan, unless such use is permissible under
the terms of the plan and would not violate applicable provisions of the Internal
Revenue Code {(e.g., such as when amounts involved would be considered
“forfeitures” under the ternis of the plan). However, we believe that a plan




fiduclary, consistent with its obligations under sections 404 and 406,° may
reasonably conclude that certain participant-level allocations that are not “cost-
effective” (e.g., allocations to participant accounts of de minimis amounts) may
instead be used for other permissible plan purposes, such as the payment of
reasonable expenses of adininistering the plan.

1t is the view of the Depar:ment that compliance with ERISA's fiduciary rules
generally will require that a fiduciary accept a distribution of settlement
proceeds. The Department recognizes, however, that in rare instances the cost
attendant to the receipt and distribution of such proceeds may exceed the value
of such proceeds to the plin's participants. In such instances, and provided that
there is no other permissible use for such proceeds by the plan (e.g., payment of
plan administrative expenses), it might be appropriate for a plan fiduciary to not
accept the settlement distribution.

CONCLUSION

SEC settlement fund procreds resulting from market timing and late trading
activities will not be considered “plan assets” until distributed from the
settlement fund. A party will be a fiduciary to the extent it exercises any
authority or control over such plan assets following distribution by an IDC.

Settlement fund proceeds will upon distribution to a plan or an intermediary
constitute plan assets and. therefore, will be required to be held in trust and
managed in accordance with ERISA’s fiduciary responsibility rules. In general,
as an enforcement matter, plan fiduciaries and intermediaries will be considered
to satisfy their fiduciary duty to prudently select a method for allocating
settlement proceeds if they utilize an allocation methodology provided or
required by an IDC in a distribution plan approved by the SEC.

While plan fiduciaries generally have flexibility in designing a methodology for
allocating settlement func| proceeds among the plan’s participants and
beneficiaries, plan fiduciaries must ensure that the selected methodology does
not otherwise violate the prudence and “solely in the interest” requirements of
section 404(a).

Finally, plan fiduciaries should document appropriately the plan’s receipt and
use of such settlement proceeds and work closely with their record-keepers and
other service-providers ir. completing the process.

* A violetion of section 406 wouald arise, for example, if the plan document provides that the
employer would pay plan expenses.




Questions concerning the irformation contained in

this Bulletin may be directed

to the Division of Fiduciary Interpretations, Office of Regulations and

Interpretations, 202.693.8511).

10




.
.
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be submitting the following infvrmation
collection request o the Office of
Menagement and Budget (OMB) for
review and epprovai in accordance with
Lha Paperwori Reduction Act of 1895,
The proposed information collection i3
published to obtain comments from the
public and aflected agencilea. This
proposed information collection was
previously published in the Paderal
Register Yolumea 72. Number 164, pagu
48682 on Augus! 24, 2607, allowing for
a 60-day comment period.

The purpose of this notica is to allovr
for an additiona! 30 days for public
comment until December 21, 2007. Thia
process is conducted in accordance with
5 CFR 1320.70.

Written comments and/or suggestions
regarding the items contained in this
notice, especially the estimated public
burden and sssociated response tims,
should be directed 1o the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Attention: Department of Justice Desk
Officer, Washington, DC 20503.
Additionally, comments may be
submitted to OMB via facsimile to (202)
3855-5806.

Written comments and suggestions
from the public and affected agencios
concerning the proposed collection of
information are encouraged. Your
commenis should address one or moro
of the following four points:
~—~Evaluate whether the proposed

collection of information is necessary

for the proper performance of the
functions of the agancy, including
whether the information will have

—Eractical utility:

valuste ths accuracy of the agencies

ostimale of the burden of the
proposed coilection of information,
including the validity of the
methodelogy end assumptions used:

—Enhance the quality, utility, end
clarity of the informstion to be
callected; and

—Minimize the burden of the collaction
of information on those who are to
respond, including through the use of
appropriate automated, electronie,
mechanical, or other technotogical
cotlaction technigues or other forms

of information technology, e.g..

permitting electronic submission of

responses.

Dverview of This Information
Collection:

(1) Type of Informatien Collaction:
Extension of a currently approved
collaction,

(2) Title of the Furm/Collection; Drug
Questionnaire [DEA Form 341),

(3) Agency form aumber, if any, and
the app%icable component of the
Department sponsoring the collection:

Formt number: DEA Porm 341.

Component: Human Resources
Division, Drug Enforcement
Administration, U.5. Department of
Justice.

(49) Affected public who will be asked
or required to respond, as well as a brief
abatract:

Primary: Individuals.

Other: none,

Abstract: DEA Policy states that a past
history of illegal drug use may be a
disqualification for employment with
DEA. This form asks ioE applicants
specific questions about their parsonal
history, if any, of illegal drug use.

(5) An astimate of the total number of
respondents and the amount of time
eslimated for an average respondent to
reapond: It is estimated that 31.800
respopdenta will respond annuslly,
taking 5 minutes to complete each form.

(6} An estimate of the totel public
burden {in hours] associated with tha
rollection: 2,850 annual burden houys.

If additional information is required
contact: Lynn Bryant, Department
Clearance Officer, United States
Department of Justice, Justice
Managament Division, Policy and
Planning Steff, Patrick Herry Building,
Suite 1600, 601 D Straet, NW,,
Washington, DC 20530,

Dated: November 15, 2007.

Lynn Bryant,

Dupartment Clearance Officer, PRA,
Department of justice.

[FR Doc. E7~22719 Filad 11-20-07; 8:45 am)
BALING CODE 410009

EMPLOYEE BENEFITS SECURITY
ADMINISTRATION

[Applcation No, D-11337)

Propossd Amandment to the Class
Exemption for the Release of Claims
and Extensions of Credit in
Connectlon With Litigation

AGENCY: Employse Benefits Security
Administration, Department of Lebor.

ACTION: Notice of proposad amendment
io & tlass exemplion,

SUMMARY: This document contains a
notice of a proposed emendment to a
class exemption from certain prohibited
transaclion restrictions of the Employes
Retlrement Income Security Act of 1974
(ERISA or the Act) and from coriain
taxes imposed by the Internal Revenue
Coda of 1986, as amended (the Coda).
‘The proposed amendment e tha class
exemption, PTE 2003-39 (68 FR 756832,
Dec. 31, 2003}, wauld apply to
transactions engaged in by @ plan in
connection with the settlement of

litigation, including bankrupicy
litigation. This amendmunt ls being
proposed in Tesponss Lo requests from
Emctitionars and independent

duciaries who sought an expansion of
the types of consideration that plans
could accept in connection with the
sottlement of litigation. The proposed
exemption, if granted, wou!fnn};cl all
employes bensfit plans, the participants
and benelictaries of such plans, and
parties in interest with respect to those
plans engaging in the describod
transactions,

OATES: Written comments and requesia
for a public hearin% shall be submitted
to the Doparrmen! before January 22,
2008.

DATES: Effective Dote: If adopted, the
propossd amendments wouﬁi bs
affactive as of date of publication of the
final amendments in the Federal
Register,

ADDRESSES: All writien comments and
requests for a public hearing [praferably
3 copies) should be sent to: U.S,
Departmant of Labor, Employes Benefits
Security Administration, Room N-5700,
200 Coostitution Avenue, NW.,
Washington, DC 20210, Auention:
Proposed Amendment to Plan
Settierment Class Exemption,
Commenters are ancouraged 1o submit
responses electronically by e-mail to o-
OED@dol.gov, or by using tho Federn]
eRulemaking portal at

www regulations.gov. All rasponses will
bo available for public inspection in the
Public Disclosure Room, Employes
Benafits Security Administration, U.S.
Department of Labor, Room N~1513,
200 Constitution Avenue, NW.,
Washington. DC 20210, end ¢nlineg at
www.regulations gov and hitp://
www.dol.gov/ebsa.

FOR FURTHER INFORMATION CONTACT.
Brian Buyniski, Office of Exemption
Determinations, Employse Banefita
Securily Administration, U.5,
Department of Labor, Weashington DC
20210 {202} 893-8540 {not s toll-free
number).

SUPPLEMENTARY INFORMATION: Thix
dacument contains a notice that the
Department is proposing an amendment
to & class exemption from the
restrictions of sections 406(a) and 407{a}
of the Act and from the sanctions
resulting from the epplication of saction
4875 of the Cods, by reason of section
4975(c)(1){A) through (D} of the Code,
The exemption described herein (s
being proposed by the Department on ite
own motion pursuant to sectiou 408(a}
of the Act end saction 4875{c}(2) of the
Code, and in accordance with the
procedurea set forth in 20 CFR part 2570
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subpert B (55 FR 32836, August 10, and Federal agencies with an Office of Policy and Research, U.S.
1990} opportunity to cor}'u:nant on proposed Deparlmencl’ of Labor, Employee Benslits
and continuing collections of Security Administration, 200
Executive Order 12506 Statement information in sccordance with the Constitution Avenvs, NW., Room N~
Under Executive Order 12866, the Paperwark Reduction Act of 1985 (PRA 5718, Washington, DC 20210.

Dapartmen) must determine whether 1. 95 {44 U.S.C. 3506(c}{2)(A)), This helps  Telaphone: {202) 693-8410; Fax: (202)
regulatory action is "significant” and 10 snsure that the public understands 219-5333. These are not toll-free
therefore subject to the requirements of  the Departmont’s collection numbers. A copy of the ICR also may be
the Executive Order and subject 10 instructions, respondents can provide obtained at hitp://www.Reginfo gov.
reviow by the Office of Management and  the requested dala in the desired format,  The Class Exemption contains the
Budget [OMB). Under section 3([). the the reporting burden (time and financial following information collections:

order defines a “‘significant regulatory resources) is minimized, and the Written Settlement Agreemant. The
action™ as ap action that is likely to Department can properly assess the terms of the settlement must be
resultin a rule (1) having an annual impact of ool]actfon vaqulrements on spacifically described in a writlen
effect on the economy of $100 million respondants. agreoment or consenl decree.

or mora, or adversely and materially urrently, the Departinent is soliciting  Acknowledgement by Fiduciary, The
affecting a sector of the economy, comments concerning the information fiduciary acting on behalf of ihe plan
productivity, Camfwliliun. jobs, the collaction request (ICR) included in the  must acknowledge in writing that s/he
environment, public health or safety, ot Proposed Amendment to the Class is & fiduciary with respect (o the

State, local or tribal governmonts or Exemption for the Releass of Glaims and  settlement of the litigetion.
communities (also refarred to as Extensiong of Credit in Contection with  The proposed amendrment would
“economically significant™): (2) creating  Litigation. A copy of the ICR may be axpand the scope of non-cash

serfous inconsistency or otherwise obtained by contacting the person listed considaration that may be accepted by
{nterfering with an action taken or in the PRA Addresses section helow., an Authorizing Fiduciary on behalf of
planned by another agency; (3} The Depsriment has submitted a copy  the plan in connection with the
materially altering the budgotary of amendmeant to OMB in accordance sottloment of litigation (subject to
impacts of entltiement grants, user fovs,  with ¢4 U.S.C. 3507(d) for roview of jta  additional conditions) to include the
or loan programs or the rights and information collections. The following: (i} Employer securities,
obligations of recipionts thereof. or (4} Dopartment and OMB are pasticularly ~ including bonds, and stock rights or
raising novel legal or policy issues interested in comments that: wartants to acquire employer stock; {ii)
ariging out of legal mandates, the Evaluate whethor the collection of 8 written promise by the employer to
President’s priatities, or the principles  information is necessary for the proper  intrease future contributions 1o the plan

set forth in the Executive Order. performance of the funclions of the (a8 valued by a qualified appralser);
Pursuant to the terms of the Executive agency, including whether the and/or {iii} a written agreament to adopt

Ordar, it was determined that this aclio  jpformation will have practica) utility;  future plan amendments or provide

i3 not “significant” under Section 3(f)(4) Evalyate the accuracy of the agency's  additional employee benefits as

of tha Executive Order. Accardingly, eatimsle of the burden of the collection  approved by the Authorizing Fiduciary
this action has not been reviewsd by of information, including the validity of without en Independent appraisal
OMB. thg:n I:Let.hodﬁtogy a?d assu{npﬁoné used; !"g%noﬁl en}m:&cumenés"l o thocl
ance the quality, utility, an 8 proposad amendment to the clasy

Faperwork Reduction Act clarity of the in omﬂ}t{inn to be axempﬁonpwnuld modify the written

In accordance with the Paperwork collacted: and settlement agreement inlormation
Reduction Act of 1993 (44 U.S.C, 3501~ Minimize the burden of the collection  colleciion by requiring the agresment to
3520} (PRA 95}. the Department of information on those who are to specifically describa (i) the employer
submitted ths_mformat:_un collection respond, including through the use of securities apd written promises of future
request (ICR} included in the Class appropriats antomated, alectronic, amployer contributions {and the
Exemption For Release of Claims and_ mechanicel, or other technological methodology for determining the fair
Extensions of C'I'Bdl! in Connecﬂgn with  collection tachn lques or other forms of  merket value of auch consideretion} that
Lhigation {the “‘Class Exemption”) to information technology, a.g. by has been tendered as consideration (n
the Office of Management and Budget permitting elecironic submiasion of settlement of liligation and/or {ji)
(OMB) for review and clearance at the responses. benefit enhancements as approved by
time the class 9“"_‘}7""“ was published omments should be sent lo the the Authorizing Fiduciary lﬂut are
in the Federal Register (68 FR 75832, Office of Information and Regulatory rovided to the plan as congideration
December 33, 2003) under OMB control  Affairs, Office of Managsment and for settlement. Because it is usua) and
Aumbsr 12100091, The ICR was Budget, Room 10235, New Executiva customary business practice to expross
tenewed by OMB on May 11, 2008. Office Building. Weshington, DC 20503;  the lerma of a settlement in writing with

As part of its continuing effort lo Attention: Desk Officer for the some degree of detail, no additional
reduce paperwork and respandent Employse Benefits Security hour burdsn has been accounted for this
bur dan'. the Departmeni of Labor Administration. Although comments proviston of the proposed amendment.
conducts s preclesrance consultation may be submitted through January 22, The 2007 proposed amendmont also

program to provide the general public 354 oMB requosts that comments be  would modify the information
tacoived within 30 duys of publicaton  collaction associated with the Fiduciary

1aes O ot RSEn ety of the Propossd Amendmeni to the  Acknowledgmen by roquiring the
1ransferved the aathority of the Secratary af Class Exemption for the Relsase of Authorizing Fiduclary to acknowledge
Treasury to [mve exemptions uader section Ciaims and Extensions of Gredit in its Bduciary responsibility for the
48754c)(3) uhho‘Cl:dv tothe Secrsury of Labor. In  Cannection with Litigation to ensure approval of an attorney's fee award in
e e o e Uhoirconsidanaion, connaction wih the satlament n
mier as wall o the cormesponding pravivians of PRA Addregsee: Address requests for  writing. The Department expacts the
10D 4575 of the Code, copies of the ICR to Gerald B. Lindrew,  Authorizing F’idI:Jciary to incorporate
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this acknowledgement into the
investment menagemont or trustea
agreement outlining the terms and
conditions of the fiduciary’s retentior as
a plan service provider, and that this
agresment will already be in existencs
as part of ugual and customary business
prectics. The additional hour burden
sttributable 10 the acknowledgement
providad in the proposed amendmen: is
negligible; therelore, the Department has
not increased the overall hour burder.
for this provision of the proposed
amendment.

1. Background

Based upon feadback from
practitionsrs and independent
fiduciaries working to sattle litigation in
accordance with PTE 2003-39, the
Department proposes 1o expand the type
of consideration thet can be accepted by
en employee benafit plan in sottlement
of litigation. While the Department
encourages cash sstilements, it
recognizes that there are situations in
which it may be in the intarest of
purticipanty and bensficiarioa o accu)st
consideration other than cash (n
exchangs for releasing the claims of the
plan and/or the plan fiduciary. In
addition, becauss ERISA does not
permit plans to hold employer-issued
stock rights, warrants, or most bonds,
without an individual exemption,? tha
transactions covered by thas class
exomption have besn expanded to
include acquisitlon, holding, and
disposition of employer sucurities
recaived in zettlemant of i{tigation,
including bankruptcy litigetion. Gthe:
amendmaents seek to clarify the scopu of
the duties of the independent Bduciay
charged with responsibility for settling
litigation.

In this regard, the prohibited
transaction provisions of the Act
generally c|:>rohib'n transactions betwean
B glan and a party in interest (including
a fiduciary] with respect to such plan.
Specilically, section 406(a) of the Act
stetes that:

(1) A Aduciary with raspect to a plan
shall not csuse the plan {o engags in a
transaction, if he knows or should know
that such transactlon constitutes a dir:ct
or indirect—

(A) Sale or exchange, or leasing, of
any praperty belween the plan and a
party in interest;

1 For sxaraple, PTE 2004-03, Lodglan 401ik) Pan
wnd Tow Agrooment. 59 FR 7500, 7509 {Feb, 14,
2004) {warrants); PTE 200313, Libsety Madia
401(k) Savings Plan, 68 FR 54637 [Nov. 14, 2003
(atock rights]: PTE 7002-02, The Galden Raram sat
Savings Program and The Coldan Secusity Prognm,
67 FR 1241, 124 [Jon. 8, 2002) {wapants}.

{8) Lending of monay or other
axtension of cradit between the plan
and a perty in intarest;

(C) Furnlshing of goods, services, or
facilities betweon the plan and a party
in interesy;

(D) Transfer to, or use by or for the
benefit of, a party in interast, of any
assats of the plan; or

(E} Acquisition, on behalf of the plan,
of any employer security or employer
real property in violation of section
407(a).

(2} No fiduciary who hag suthorily or
discration to control or manoge the
assets of a plan shall permit the plan to
hold any employer security or employer
real property if he knows or should
know that holding such sscucity or raal
property violates section 407(a).

T1. Description of Existing Ralief

The cless oxemption for the release of
claims end extensions of cradit in
connection with litigation provides
Himited reliel. Since conflicted
fiduciaries are not psrmitted to have a
role under the exemption in settling the
litigation, no reliel is provided from the
self-dealing provisions of ERISA. The
curtent exemplion permits the release of
the plan's or the plan fiduciary's claim
against a party in interest in exchange
for consideration, and related
extensions of credit. No relief is
providod for any prohibited transactions
that are part of the underlying claims in
the litigation, or any new prehibited
transactions that may be proposed in
sattternent of liligation.?

In thase situstians whers the
probibited trensaction at issue is
“corrected” in compliance with section
4p75{N(5) of the Codae, this gxemption
will not be necessary because correcting
a prohibited transaction under section
4975 of the Code does oot give rise 1o
a prohibited transaction under Title ! of
the Act.s Additionally. there is no

* Whors the Department of Labor (DOL) and/or
the Interaal Revanus Service (IRS) is a party to the
litigation, naw prohibiied transactions may be
pecmiited to tesolve lligatlon pursuant 10 PTE 79—
15, Clesr Exampiion for Certaio Transactions
Authorized or Required by fudicial Order or
Judigially Approved Sentlameni Decrow, 44 FR
26074 {May 8, 1279). DOL muy wteo entar into &
voluniary settlement wilh pariles covered by
ERISA. in which cess any prospective prohititad
bansactions may be coversd by the Class
Execnplion (o Permit Certain Tranzaclions
Authorizad Pursuant {0 Sattlement Agreaments
batwenn 1hs Department of Labar and Flans, FTE
be~71, 90 FR 31218 (Oct, 7, 1894),

1t chould be nated that the Department of the
Treasury has suthority to issve iegulations, rulings
and opinions regazding the tar; “correction” &y
defined in section 4975 of the Code. Reorg. Flan No.
4 of 1070, 5 0.5.C. App. at 214 (2000). Troas. Reg.
saction 43 .lH‘l(t]—!(F::Tlﬂ {19086 {excies tants 0o
private foundations) Applies 1o “correction” of
prohibited trensactions wader section 4975(f) of the

prohibited transaction if the plen
recaives constderation s but doas not
have to relinguish [ts csuse of ection, or
other assets. Finally, if the dispute
involves the provision of services or
incidentsl goods by a service provider,
the settlement may fall within the
statutory exemption under sdction
408(b)(2] of the Act.*

Tho exemption is not svailable where
a party in interest ls suing en employen
banefit plan, unless the party in interes
ia suing on behalf of the plan pursuant
1o section 502(a){2) ot (3) of ERISA, in
their capacity as a participent,
heneficiary, or fiduciary. Further, it is
the view of the Departmant that, in
general, no axemptian is needed to
settle benelits disputes,” including
subrogation cases.

The operative language of the current
clags axemption provides as followa:

Section I, Covered Transactions

Effective January 1, 1973, the restrictions of
saction 408a}(1)(A}. (8) and (D] of tha Act,
and the taxes [mposed by section 4975(2) and
(b) of the Code, by resson of seclion
4975(2)(1)AL, (8 and (D) of the Code, shall
not apply to the following transactions, if tha
relovant conditions set forth in sections II -
through i below are mat:

(e} Tha relesss by the plan or a plan
fiduciary, of o fsgal or equitable claim against
a party in interest in mgiange for
considemtion, given by, or on behalf of, 8
party in interest to the plan in partial or
complote seitlement of the plan's or the
fiduciary’s claim.

[b) An extension of credit by o plan to a
party Lo Inlerest in conneclion with a
setiloment whereby the pany in interast
agrees Lo repay, aver Yma, an amount owed
tothe gll.n in settlement of a logal or

uitabla claim by the plan or a plan
fiduciary against the party in interost.

Seclion [I. Conditions Applicable 1o All
Transactions

(a) Thers [a & genuine controvarsy
iovolviug the plan. A genuine conlroversy
will be deamed 1o exist whets the court hus
certified the case aa a class-action.

{b) The fiduciary thet authorizas the
seitlement has no relationship 10, or interest
in, any of the parties invelved in the
ittigation, other than the plan, that might
affect the axercise af such person’s best
fudgmeant as a Aduciary,

[c) The suftlement 13 rensonabla in tight of
tho pleo‘s Hkelihood of i)l recovary, Lﬁﬂ
risks and coste of litigation, and the velue of
claims foragone.

{d) The terras and couditions af the
transaction are no less favoreble to the plan

Code (dealing with psnsion extise laxes) by reason
of Temp. Troes. Reg. saction 141.4875~11 (1888).

* Partion enturing lnto such arrangament should
reviow the (S culeg with faspect Lo rtorstive
payments, Rev, Rul. 2002-+45, 2002-2 C.B. 118,

* Swe. Advisory Opinion 95-20A {O¢1. 17, 19951

7 Lockheod . Spink, 517 U 4. 807, 492-883
(1996)ithe paymeni of benaflte is 0ot s prohibited
wrensaction).
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then comparable erms-longth terms and
conditions that would have been agroed 1o hy
unrelated panties under similar
circumsiances.

{e) The Iransaction is not part of an
agrepment, arrengemont, of understanding
designed ic benefit 2 party in intorest.

(MY Any extension of credit by the plan 1
8 party in interes! in connection with the
sctilement of a legal or squitable claim
against the perty in interest is on terms thet
are wmnaglu, taking into considsration tie
creditworthiness of the party in inlerast end
the tima value of money.

{g) The transaction i5 nol described in
Prohibitad Transaction Exemption (PTE) 75
1. AJ. (¢1 FR 12740, Murch 286, 1970, as
corrected, 41 FR 16620, Aptil 20, 1676)
(relating to delinquent umployer
cantributions to multiemployer and multiple
emplayer colloctively bargained plans).

Section I1. Praspective Conditiona

Tn gddition to the conditions describad in
section 11, the following conditions epply t2
the transactions described in section I{a} and
(b) entered into afer January 30, 2004:

(a) Whero the Htigetion has not been
cortifiad as 8 cless uction by the court, an
attorney or aitorneys retained to adviso the
plan on the claim. and heving no relations)iip
\o any of the parties. other than the plan,
detarmines that thene is a genuine
conlroversy Involving the plan.

{b) Al terms of the settlerent are
specifically described in o written sattlement
sgraemeny, or consdnt decres.

{c) Assets other than cosh may he recsived
by the plan from a party in interssl in
conpuction wilh a sottlament only if:

(1) Necessary to rescind a transaction that
is the subject of the lltigation; or

{2) Such assets are securities for which
thare is a generelly recognizad market, as
defined iu ERISA section 3(1B){A), and
which can be chioctively valued.
Notwithstanding the forsgolng, a setileman,
will not fail 1o meet the requiremants of thit
poragraph sololy because it includes the
conlribution of addilional qualilying
employer socuriliew in selllement of a dispute
involving such qualilying employar
sacurities,

(d) Ta the exteni sssets, oiber than cash,
are received by the plan in exchange for the
roloase of the plan's or the plan Aduciary's
claimy, such assets must be specifically
described in the written sstlement
agreament end valued at thair falr market
value, 85 detormined in accordance with
seclion 5 of Lthe Voluntary Fiduciery
Carrection (VFC) Progrem, 87 FR 15002
{March 28, 2002). The methodology for
determining fair market value, including the
appropsiate date for such determinstion,
must be s6l forth in the wrilten settlement
agreoment,

{0} Nething in section T i) shall he
construed to precluds the sxemption fFom
applying to e soitlement rhat includes a
wrillen egresment 1a: (1) maks future
contributions; (2) adopt amendments to the
plan; or {3) provide additional employeas
benefits.

{f) The fiduciary ecting on behalf of 1he
plan hes scknowledged in wriling that i1 is

# fiduciary with respect to the settlement of
the litigation on behall the plan,

(g) The plan Aductary maintains or causes
to be malntained for o poriod of six years tha
records necessury to ensble the persons
described below in pesagreph (b} to
dstermine whether the conditions of this
exemplion hove boen met, Including
documents avidencing the steps taken to
sotisly sections 11 {b), such as correspondence
with stiomeys or experts consulted Is order
to avaluate the plan's claims, except that:

(1} Hf the records necessary 1o enabie the
persans described in paragraph (bjto
determaing whethet the conditions of the
exemption have been mol are lost or
destroyed, due to citcumstances bsyond the
contrel of the plan fiduciary, then ao

rohibited transaction will bo considered to
ovo occurrad solely on the basis of the
unevailability of thoss records: and

(2) No party in interest, othar than the plen
fiduciary responsible for mcordkeoping, shall
b subjsct to the civil penalty that may be
sssesyed under section 502{i} of the Act er to
the taxes imposed by section 4975(a) and (b)
of the Code if the records are not maintained
or are not available for examination as
I'O(“Iirﬂd by paragraph (h) below;

(h)(1) Exeap! as provided below in
peragraph (h)(2) and notwithstanding any
provisions of soction 504{a)(2] and (b) of the
Act, the recards referred 10 in parsgraph ig)
are uncondilionally available al theic
customary location for examination during
nermal business hours by—

(A} Any duly authorized employee or
reprosentative of the Dopsriment or the
lptsrnal Revenus Service;

(B} Any Bduciary of tha plan or any duly
suthorized employee or repressntative of
such fiduciary;

(C) Any contributing employer and any
emnployea organization whose mombers are
covered by the plan, or any authorized
smyployes or reprocantalive of {hese antities;
or

(D) Any participant or beneficlary of the
plan or the duly authorized employee or
reprosentative of such participant or
beneficiary,

(2) None of the persons desaribed in
peragraph (h}{1XB) through (D) sha!l be
suthorizad 1o oxamioe trade secres or
commerclal or financisl Infarmation which ie
privilegad or canfideniial.

Seetion M. Definition

For purposes of this exemption, the terms
“smployee bezefit plan* and “plan" refer 10
an employee beneft plan described in
sectivn 3{3) of ERISA and/or a plan described
in section 4975(e)(1) of the Code.

11}, Description of Proposed
Amendmants

New Transactions

The propused smendment expands
the transactions coverad by the
sxemption. In this regard, warrants and
stock rights are often offered 10
shareholders, including the company's
employee benefit plan, in ssttlement of
Utigation, including bankruptey. In such
situations, bonds or other property that

do not constitute qualifying omployer
securilies undar ERISA may alsa be
offered to employee benebit plans.
ERISA does nol parmit plans to hold
these assets absent an individual
exemnplion. Effective as of the date of
publication of the final examption in the
Federal Register, o plan may scquire,
hold, and dispose of employer securitiss
in settloment of litigatian, including
bankruptcy, The transactions covered by
the exemption include the subseguent
disposition of stock rights and warrants
by sale or by sxercise of the rights or
warrants.

Modified Conditions

The exemplion currently requires that
an attorney reteined 1o advise® the plan
determine that thero is a genuine
controversy, unless the casa has been
certified a3 a class action. As amended,
this genuine controversy requirement
may be met in non-tlass action cases if
a Federsal or State agency (s a plaintiff
{n the ltigation,

Section T (b) has been redrafted 10
¢lerify that the settloment is being
autharized by s fiduciary (hersinafter
referred to as the Authorizing
Fiduciary).

Currenily, the indepandent fiduciary
must essess the reasonableness of the
settlament in light of tha risks snd costa
of litigation, end the value of cleims
foregone. Tha Departmant haa bacome
concerned that some {ndependent
fiduciaries, and those responsitle for
their retention, are viewing this
condition too narrowly. As result, the
amendment clarifies that tn assessing
the reagonableness of any settlement,
the Authorizing Fiduciary muat
consider the entire settlement, This
includes the scope of the release of
claims and the value of any non-cash
assets. In this regard, the Department
further emphasizes that the Authorizing
Fiduciery, in assessing the
reasonableness of the settlemant, may
not exclude consideration of the
attorney's fee award or any other sums
to be pald {roimn the recovery (e.g.,
cansultents) in connection with the
aetilement of the litigation.

Since the class exemption was
finalized, atlorneys for the Department
have reviowad numerous rolessos in
class-action litigation involving

*The Departmani iy swaze Lhat ai least one
commentuior has (nterprsted this condition as
requiring & forme! opinion of coungs). This Is not
the cass. Purther, it is not neces, for the
Urigation to be Rled. If sult has not boen filed, the
independant silorney can review the disputed
{ssuss and concludo that there Is a ganuine
contruversy. As noted in the priginel sempiion. the
purpass of this condition v to avold covering sham
transections. See, Dairy Fresh Corp. v. Pools, 108
F.Supp. 2d 1244, 1337 (S.D. Ala. 7000},
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amployes beneltt plans. Some of thesu
raleases were unreasonably broed. Tho
Department continues to belisve that the
role of the Authorizing Fiduciary
includes a caraful review of the scopo of
any ralease that will elimioste the
claims of the plan or the plan
fiducieries. In some instances, it may be
nacessary for the Autharizing Fiduciery
to raisa obiections with the court, for
axample, requesting that the court
narrew the scope of the release.?

The Dapartment further notas that the
amount of the atlorney's feas award io
plaintiffs’ attorneys may reduca the
plan's recovery, direcily or indirectly.’®
The Department rocognizes that the
auome‘j;s bringing these cases are
entitled to fair compansation, However,
in sorae instances there have been
abuses in connection with class-action
altorney’s fees. 11 In 2005, Congrass
passad the Class Action Fairness Act of
2005 '* to addrass some of these issues.
Where the plan’s shere of the settloment
Js significant, the Authorizing Fiduclary
is generally well-positioned to use its
bargeining strength to ensure that these
faes are reasonsble. [t is the view of the
Qepartment that tha Autharizing
Fiduciary's role may roquire
invelvement in the atlomey’s foe
declsions, including possibly filing &
formal objection with the court
regarding thess fees.

he proposed amendment expends
the scope of non-cash consideration that
may be sccepted by an Authorizin
Fiduciary an bahalf of the plan, subject
1o additional conditlons. Such
cansideration s divided into two
catogorias: Non-cash assets end benefits
enhancements. Non-cash assets consist
of property that can be appraised
pursuant to the guidelinegs set jorth in
the Department's Veluntary Fiduciary
Correction {VFC) Program.’® As

*The Departnient dows not suggent that other
livigants can relgsse ERISA-based clalms of the
Socrwtury of Labor, plan fAduciaries, patticipanis or
beneficiarizs,

12 ln gome Instances, the acount of the astlement
fund is finalizad bofors the attorney's fes awards are
determined. In othar instances, the sitorney's fees
are calculated s » perconiage of thy settlement
fund. Generally. o court will riview the
reasonablaness of tbe aftarsey’s fos sward.

¥ This issus was considecod by the Federal Trade
Caramission’s Class Action Pairness Praject. The
FTC's wob sifs cobtauns links to many of the
marterials produced fn connaction with the Clasy-
Activn Faimess Projacy. Fedetal Tinde Coinmplaaion
Home Page, hitp//www.fic gov/bepiworkshops!
classactiontindex.himn (last visfled Apr. 2, 2007}

¥ Pyb, L. 109-7, 119 Stal, 4 {2005). The Act
smends both Kuls 23 of the Fedema! Rules of Civil
Procedura and 28 U.5.C. 1332, It oxpands foderal
jurtadiclion ovar cantain cases and contains now
rules for cinsy action setilementy and ealeuisiion of
attornoy's (tws.

1121 FR 20262 {Apr. 19, 2006). The VFC Prugram,
as amanded, covers cartain prohiblied transactions

amended, employer securitiag,
Including bonds, and stock rights or
warranis on emnployer securilies, are
coverad,

The current exemption specifies that
8 written egresment to make future
contributions could be sccepted in
mxchange for o releass. This continues to
be the case. As amended, a wrilten

romise by the amployer to increese

ture contributions falls within the
expanded category of non-cash assets.
The fair mnarket value of a stream of
future contributions can be determined
by & qualified appraiser. In contrast,
benefits enhancements, i.e., whera the
employer offers to change tha plan
design 1o increase opportunities to
diversify, or to oifer other employes
benefits, are plan amendments, not plan
assats. There?ora. the examption
requires only approvail by the
Authorizing Fiduciary with respect to
such benefits enhancoements, Because
such enbancements do not make the
plan whole and may not benefit the
same participanis who were harmad by
the actions that are the subject of
Jitigation,*+ such offers should be
subject to additional scrutiny by the
Authorizing Fiduciary.

As smanded, calief is provided for the
acquijsition, holding, and disposition of
employor securities that are not
“qualifying," within the meaning of
section 407{d){5} of the Acl. We
understand from our conversatlons with
independent fiduciaries thal when
sottling cases involving financislly
troubled compantes, stock rights and
warrants may be gll that {s available. [n
athar instances, emplayer-issued bonds
or other debt instruments may offer the
bast possibility for recovery. The relief
ﬁrovided by the class exemption for

olding such non-cash assels axtends
valy to reiief from the prohibited

invalving iliquid propeny. The axemiption states
that wuch property Includes. but I¥ not Hiniled to.
restricted and thinly tradad stock, limited
partarship fntarects, real estate and cojlactibles. 71
FR a1 20274, Authorizing Flduciasive may Gnd the
guidelinas In the VFC Program helphul in
considering wherher accupting Non-Cazh property
:gm o o settlernent is appropriate given the riske
additional costs thet may be incurred whery o

plan holds weh proparty. ntiqald assels may
complicate the plan’s mandatory disuributions at

6 70 1/2 putsuant (o vection 401(a}(9) af the Coda.

s Service takes the position that compliance with
Lthis provisiab may necvasitvie diatribulion of &
participant's frectional intarset in the (Uiguld ssem,
which gould rasult in additiona) costs fo the plan,
Se¢, e.g., LR.S. Priv. Ltr. Ru). 9726032 (June 27,
10071 and LR.S. Priv, Lir. Ryl 0220068 [juns 26,
1ozl

14 Sep gonarnlly, Fiald Assistsnce Bullsiin No.
2000011 [Apr. 9, 2008) at hap//www.dol.gov/ebeal
rege/fab_2006-1 han! Jor & distussion of Jxaues io be
considersd whean tho vesd arlaas te allocate
satifomant procesds among diffsrent clesses of
purrici pasts and benefictaries,

transaction provisions of sections 406(a)
and 407(a) of the Act, no relief is
provided from the fiduciary provisions
of section 404 of the Act. Belore
authorizing a settlement involving non-
cash assets, the Authorizing Fiduclary
mus! determine whether sccepting such
assets is prudent and in the intersst of
participants and beneficiaries.

In addition, where such non-cash
assels are employer securities, particular
attention must be paid to ERISA's
diversification requiramants. Section
404(a}{1)(C) requires that a fiduciary
diversify the investments of the plan so
az to minimize the risk of large tosses,
uniess under the circwnstances it 1s
clearly pradent not to do #0. Section
404(r)(2} provides that, [n the case of an
eligible individual eccount plan, the
diversification requirement of section
404(a)(1)(C} and the prudence
requirament {only to the extent that it
requires diversificetion) of section
4D4{a}{1)(B) are not violated by tha
acquisition o7 holding of qualifying
smployer securities. To the extent that
the employer securitles do nol meet the
definition of qualifying employar
securities ungar section 407{d)(5) of the
Act, the exception contained in section
404{a){2) from the diveraification
requirements of the Act would not
apply to a Plan’s investment in these
masels. Accordingly, it is the
respansibility of the Authorizing
Fiduciary to detsrmine the appropriate
level of investment in employer
securities, besed on the particular facts
and circumstances, consistant with its
responsibilities under section 404 of the
Act.

Where aon-cash asseis or benefits
ephancements are baing considerad, the
Authorizing Fiduciery must first
determine that a cash settlement is
either not feasible or is less beneficial
than the alternative. Any non-cash
assats must be valued at their fair
market valus In accordance with section
5 of the Voluntary Fiduclary Correction
Program, 71 FR 20262, 20270 {Apr. 19,
2066). Both non-cash nasets end benefits
onhancerments must bo described in the
writton settlement agreament.

Where employer securities are
received by the plan from the employer
as part of the settlement, the
Authorlzing Fiduciary or another
Independent fiduciary must mtain sole
responsibility for investment declsions
regudix\a the assats unless such
vaponaibility is delegated te individual
participsnts in an individual sccount
plan. The proposed amendment
providas that the plan msy not pay any
commissions in connection with the
acquisition of assets pursuant Lo this
exemption.




-

65602

Federal Register/Vol. 72, No. 224/ Wednesday, November 21, 2007/ Notices

As is the case in the current
exsmption, the Authorizing Fiduciary
must scknowledge in wiiting thet it is
s fiduciary for purposes of the
seltlemnent. As noted gbove. since the
original oxemptlon was granted at the
#nd of 2003, the Depantment has learnsd
that practitioners are divided on
whether or not the Authorizing
Fiducia?’s rols in the settlement
included review of attorney’s fees. It iz
the view of the Department that in any
instance whera an aitorney's fes awarc
or any other sums to be paid from the
recovery has the potantial to reduca the
plan’s overall recovery, the Authorizing
Fiductary should take appropriate steps
1o revigw the propaosed fees. The exact
nature of the Authorizing Fiduciary's
role in connection with attorney’s foes
and other exrenses paid from the
recovery will vary depending on the
size and nature of the litigation.

Generaf Information

The antantion of inlerested persons in
directed to the following:

(1) The fact that a transsction is the
subject of an exemption under saction
408(a) of the Act and section 4975(c)(2)
of the Code does nol relieve a fiduciary
or other party in interest or disqualified
person from certain other provisions of
the Act and the Code, including any
prohibited transaction provisions to
which the exemption does not apply
and the general fiduciary responsibility
provisions of section 404 of the Act
which require, among cther things, tha:
a {tduciary discharge his or her duties
with respact ta the plan solely in the
interests of the participants and
beneficiaries of the plan and in a
prudsat [ashion in accordance with
section 404(a)(1)(B} of the Act; nor doeu
it affect the requirement of saction
401{e) of the Code thet the plan must
operata for the exclusive benelit of the
employees of the employer maintaining
tha plan and their beneficiaries;

{ZS) Before sn exemption may be
granted under section 408(a) of the Act
and section 4973{c)(2) of the Code, the
Depertment must find that the
exemplion is administralive]é; feasible,
in the intevests of plans and thair
perticipants and baneficiaries and
protective of tha rights of the
participants and bensficiaries of plans:

{3) If granted, the axemption will be
aprlica le to a particuler transaction
only if the conditions specified in the
class exemption are met; and

{4) The exemption, if grantad, will be
supplernental to, and not in derogation
of, any other provisions of the Code and
the Act, including ststutory or
administeative axemptions and
transitional cules, Furthermore, the fact

that a trgnsaction is subject to an
administrallve or statutory exemption is
not dispositive of whother the
transaction is in fact a prohibited
transaction.

Written Comments and Heoring
Requests

All interested persons are invited lo
submit written comments or requests for
a public heering on ths proposed
examplion ta the address and withia the
time period set forth above. All
comments will be made a part of the
record. Commants and requests for a
hmaring should state the reasons for the
wriler's interes! in the proposed
axsmption. Comments received will be
available for public inspection with the
referanced application st the above-
refsrenced address.

Proposed Exemption

Section 1. Prospectiva Exemption—
Covered Transactiona

Effective [IDATE OF PUBLICATION
OF FINAL EXEMPTION IN THE Federal
Register], the restrictions of sections
406{a) and 407(a) of ERISA and the
taxes imposed by section 4975(a) and {b)
of the Codae, by reason of section
4975{c}{1){A) through (D) of the Code,
shall not apply 1o the following
ransactions, if the relevant conditions
set forth in sections T through 11 below
are met:

(a) The release by the plan or a plan
Gduciary of a legal or equitabla claim
against & J)arty in interest in exchange
for consideration, given by, or on behalf
of, & party in interest to the plan in
partial or complets settlement of the
plan’s or the fiduciary's claim.

{b) An extension of credit by a plan
to a party in interast in connection with
a settlemant whereby the party in
interest agrees to repay, over time, an
amount owed to the plan in settlement
of a legal or equitable cleim by the pian
or a plan fiduciary against the perty in
interest.

(c} The plan’s acquisition, holding,
and disposition of employsc securitiss
raceives in settlsmen! of litigation,
Including bankruptcy. Disposltion of
employer securities that are stock rights
ot warrants includes sale of these
securities, as wel) as the sxercise of the
rights or warrants.

Seclion I! Prospective Exemplion—
Conditions

{a) Whore the litigation has not been
certified as a cless acifon by tha court,
and no fedsral or state agency is e
plaintiff in the litigation, an attorney or
attorneys retained to advise the plan on
tha claim, and having no relatienship to

any of tha partias involved in the
ctaims, other than the plan, detarmines
that there is a genuine controversy
involving the plan,

{b) The settlement is authorized by a
fiduciary (The Authorizing Fiduciary)
that has no relationship to, or interest
in, any of the parties involved in the
¢laims, other than the plan, that might
affoct the exercise of such peraon’s best
judgment as & fiduciary.

{£} The setlement terms, including
the scope of the relesss of clahmns; the
amount of cash and the value of any
non-cash asseis received by the plan;
and the amount of any attorney's fes
award or any other suwms to be paid from
the recovery, are reasonabls in El)ight of
the plan’s likelihood of Aull rocovery,
tha risks and costs of litigation, and the
value of claims foregone.

(d) The terms and conditions of the
transaction are no less favorable to the
plan then comparsble armas-length terms
and conditions that would have been
agresd to by unrelatod parties under
similar circumsiances.

() The trapsaction is not part of an
agresment, arrangement, or
wnderstanding designed to benefit o
party in interest,

{)) Any axtension of credit by the plan
to & party in interest in connection with
the settlament of a legal or equitabla
claim against the party in intsrest ls on
terms thal are reasonable, taking into
consideration the creditworthiness of
the party in interest and the time value
of money.

(g) The transaction i not dsscribed in
section A.l of Prohibited Transaction
Exemption (PTE} 76—1 (41 FR 12740,
12742 (Mar. 28, 1978), as corrected, 41
FR 168620 Apr. 20, 1978)relating to
delinquent employer contributions to
multiemptoyer and multipte employer
collectively bargnined plane).

{h) Ali terms of the saitlement ere
spacifically described in e written
sottlement agresment or consent decrea.

(i) Non-cash aasats, which ma
include employer securities, and written
promises of fulure employsr
contributions {hereinafter, “non-cash
assata’’), and/or & written agreement 1o
adapt future plan amendmsnts or
provide additional employee henofits
{hereinafter "banefits anhancements’’)
may be provided 1o the plan by a party
in interest in exchange for & ralease by
the plan or a plan fiduciary only if:

(1) the Authorizing Fiduciery
determines thot an all cash esttlement is
sither not feasible, or is jess beneficial
to the participants and beneficiaries
than accepting all or part of the
settlsment in non-cash assets end/or
benefils anhancements;

1EAD




