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Re:  Yahoo! Inc.
Incoming letter dated February 7, 2007

Dear Ms Lai:

This 1s in response to your letters dated February 7, 2007 and March 12, 2007
concerning the shareholder proposal submitted to Yahoo! by the Free Enterprise Action
Fund. We also have received a letter from the proponent dated February 19, 2007. Our
response is attached to the enclosed photocopy of your correspondence. By doing this,
we avoid having to recite or summarize the facts set forth in the correspondence. Copies
of all of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the D1v1510n s informal procedures regarding shareholder
proposals.

RECD 8.E.C. .
_ Sincerely,
APR 2 0 2007
— 1080 David Lynn

Chief Counsel

Enclosures-

cc:  StevenJ. Milloy HOCESSE@
Managing Partner & General Counsel (& APR 3 0
Action Fund Management, LLC

12309 Briarbush Lane OMSO
Potomac, MD 20854 F’MNCIA?’



April 5, 2007 °

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Yahoo! Inc.
Incoming letter dated February 7, 2007

The proposal seeks a report on Yahoo!’s rationale for supporting certain public
policy measures concerning regulation of the internet, particularly “net neutrality”
measures.

There appears to be some basis for your view that Yahoo! may exclude the
proposal under rule 14a-8(i)(7) as relating to Yahoo!’s ordinary business operations
(1.e., evaluating the impact of expanded government regulation of the internet).
Accordingly, we will not recommend enforcement action to the Commission if Yahoo!
omits the proposal from its proxy materials in reliance on rule 14a-8(i)(7). In reaching
this position, we have not found it necessary to address the alternative basis for omission
upon which Yahoo! relies.

Sincerely,

Ted Yu
Special Counsel
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YI1A COURIER

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, NE

Washington, D.C. 20549

Re:  Intention to Omit Stockholder Proposal Submitted by Free Enterprise Action Fund

Ladies and Gentlemen:

Yahoo! Inc., a Delaware corporation (*“Yahoo!” or the “Company™), hereby requests
confirmation that the staff (the “Staff”) of the Division of Corporation Finance of the Securitics
and Exchange Commission (the “Commission’) will not recommend any enforcement action if, in
reliance on certain provisions of Rule 14a-8 under the Securities Exchange Act of 1934, as
amended, the Company omits the enclosed stockholder proposal (the “Proposal”) and supporting
statement (the “Supporting Statement™) submitted by the Free Enterprise Action Fund (the
“Proponent”) from the Company’s proxy materials for its 2007 Annual Meeting of Stockholders.

Pursuant to Rule 14a-8(j}(2), we have enclosed six (6) copies of this letter and the related
exhibits. A copy of this letter, together with the related exhibits, is also being delivered to the
Proponent informing it of the Company’s intention to omit the Proposal from its proxy materials.

The Proposal

On December 12, 2006, Yahoo! received a letter from the Proponent containing the
following proposal for inclusion in the Company’s 2007 proxy statement:

RESOLVED: The shareholders request that the Board of Directors report to
shareholders as soon as practicable on the Company’s rationale for supporting
and/or advocating public policy measures that would increase government
rcgulation of the Intemet, omitting proprietary information and at reasonable cost.

The Company also received a statement in support of the Proposal which, along with the
text of the Proposal, is attached hereto as Exhibit A.

As discussed more fully below, the Company believes that it may omit the Proposal and
Supporting Statement from its 2007 proxy materials for the following reasons:

9! 701 First Avenue * Sunnyvale, CA 94089 » phone 408 349-3300 - fax 408 349-3301 yahoo.com
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1. The Proposal deals with a matter relating to the Company’s ordinary business
operations, and therefore may be omitted pursuant to Rule 14a-8(i)(7); and

2. The Supporting Statement contains materially false and misleading statements in
violation of Rule 14a-9, and such statements may be omitted pursuant to Rule
14a-8(3i)(3).

Backeground on Yahoo! Business and “Net Neutrality”

Yahoo! is a leading global Internet brand and one of the most trafficked Internet
destinations worldwide. The Company’s mission is to connect people to their passions, their
communities and the world’s knowledge. Yahoo! seeks to provide Internet services that are
essential and relevant to its global audience of users and its advertisers. To its global audience of
users, Yahoo! provides owned and operated online properties and services (the “Yahoo!
Properties”). To advertisers, Yahoo! provides a range of tools and marketing solutions designed to
enable businesses to reach its community of users. Yahoo! focuses on expanding its user base and
decpening the engagement of its users on the Yahoo! Properties by offering compelling Internet
services and effectively integrating search, community, personalization and content to create a
powerful user experience. These global user relationships and the social community they create:
enable Yahoo! to leverage its offered forms of online advertising as well as premium services for
users. Yahoo! also focuses on extending its marketing platform and access to Internet users
beyond the Yahoo! Properties through its distribution network of third parties which have
integrated Yahoo!’s search and/or display advertising offerings into their websites.

As a leading provider of Internet-based services, Yahoo! is committed to open access to
information and communication on a global basis. Following upon the U.S. Supreme Court’s
Brand X decision' and the Federal Communications Commission’s (“FCC”) subsequent order
deregulating wireline broadband Internet access service provided by telephone companies,’
broadband Internet Service Providers (commonly referred to as “ISP’s”) have been permitted to
charge online companies for prioritized delivery of online content, applications and services to ISP
subscribers. As such, the debate over non-discrimination safeguards, which is sometimes referred
to as “net neutrality,” continues in the 110™ Session of the U.S. Congress and before the FCC, as
evidenced by the reintroduction of the Internet Freedom Preservation Act.?

! National Cable & Telecommunications Assn. v. Brand X Internet Services, 545 U. S. 967 (2005).

2 Appropriate Framework for Broadband Access to Wireline Facilities, CC Docket 02-33, FCC 05-150, Report &
Order and Notice of Proposed Rulemaking (Sept. 23, 2003).

* 8. 215, 110" Cong. (2007).
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Analysis

1. The Proposal may be excluded pursuant to Rule 14a-8(i)(7) because it deals with
matters relating to the Company’s ordinary business operations.

A company may exclude a stockholder proposal from the company’s proxy materials
under Rule 14a-8(i)(7) if the proposal deals with a matter relating to the company’s ordinary
business operations. In Release No. 34-40018 (May 21, 1998) (which we will refer to in this letter
as the “1998 Release™), the Staff indicated that the underlying policy of the “ordinary business”
exception is “to confine the resolution of ordinary business problems to management and the board
of directors, since it is impracticable for shareholders to decide how to solve such problems at an
annual shareholders meeting.” The Staff further stated in the 1998 Release that this general policy
rests on two central considerations. The first is that “[c]ertain tasks are so fundamental to
management’s ability to run a company on a day-to-day basis that they could not, as a practical
matter, be subject to direct shareholder oversight.” The second consideration relates to “the degree
to which the proposal seeks to ‘micro-manage’ the company by probing too deeply into matters of
a complex nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.”

The Company believes that the Proposal is exactly the type of matter that the “ordinary
business” exception in Rule 14a-8(i)(7) is intended to address. In requesting that the Board of
Directors report’ on the Company’s “rationale” for supporting and/or advocating public policy
measures that would increase government regulation of the Internet, the Proponent is seeking to
subject to stockholder oversight an aspect of the Company’s business that is most appropriately
handled by management. The issue of how to respond to governmental regulation is central to the
day-to-day operation of any business. Executives and other managers routinely make decisions as
to how best to conduct business in compliance with current regulations, and how best to respond to
pending or future regulatory changes that may impact the business. It would be highly unusual and
impractical to interject stockholders into what is otherwise routinely a management decision.

Moreover, the issue related to increased governmental regulation of the Internet referenced
in the Supporting Statement of the Proposal (so-called “net neutrality” measures) is highly
complex, and requires a detailed understanding of, among other things, the Company’s and other
industry participants’ current and future business models, strategies and operations, as well as the
competitive landscape, to make an informed judgment as to what response is most likely to
promote the interests of the Company and its stockholders and customers. Any decision by Yahoo
to support and/or advocate any public policy measures would be a carefully-considered product of
the Company’s unique business plan, service offerings and position in the marketplace, taking into

* The Staff has previously stated that, in determining whether a proposal that requests preparation and dissemination
of a special report to shareholders on specific aspects of a company’s business is excludable under Rule 142-8, the
Staff “will consider whether the subject matter of the special report involves a matter of ordinary business.” See
Exchange Act Release No. 34-20091 (Aug. 16, 1983) (referencing the predecessor to Rule 14a-8(i)}(7)).
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account the Company’s assessment of the legislative and regulatory landscape. The complexity
and rapid evolution of the net neutrality debate therefore make it a poor topic for action by
stockholders at an annual meeting, and just the type of proposal, as referenced in the 1998 Release,
that “seeks to ‘micro-manage’ the company by probing too deeply into matters of a complex nature
upon which shareholders, as a group, would not be in 2 position to make an informed judgment.”
Accordingly, the Company believes that it should be permitted to exclude the Proposal on the basis
of Rule 14a-8(i)(7).

The Company’s position is supported by previous determinations by the Staff that
proposals similarly aimed at ordinary business operations may be excluded on the grounds of Rule
14a-8()(7).° Most relevant is the Staff’s recent decision relating to Microsoft Corporation
(September 29, 2006), in which the Staff permitted Microsoft to exclude a substantively identical
proposal and supporting statement submitted to Microsoft by the same Proponent. The Staff
concurred in Microsoft’s view that it may exclude the proposal “under rule 14a-8(i}(7) as relating
to Microsoft’s ordinary busincss operations (i.e., evaluating the impact of expanded government
regulation of the internet).”

The Proponent attempts in the Supporting Statement to characterize the subject matter as
implicating “public” debate and policy. However, the Staff has consistently held the view that
proposals that fail to implicate broad social policies, but instead focus on the risks associated with
the company’s operations, are excludable under Rule 14a-8(1)(7). See Staff Legal Bulletin 14C
(June 28, 2005). See also ConocoPhillips (February 1, 2006) (company permitted to exclude
proposal requesting board to prepare a report on the effect of world disease on the company’s
business strategy); and Applied Digital Solutions, Inc. (April 25, 2006) (company permitted to
exclude a proposal requesting the board to report on the harm to the public of continued sale of
RFID chips). Indeed, the Proponent’s Supporting Statement itself, with its repeated references to
“shareholder value” and “business analysis,” and the excerpts from The Wall Street Journal
editorials addressing the competitive and economic relationships among such companies as
Microsoft, Google, AT&T and Verizon, further supports the contention that the focus of the
Proposal is, in fact, on the business repercussions of net neutrality, as opposed to any matter
involving social policy.

The Proposal may also be construed as an attempt to require Yahoo! to participate in a
legislative process in a particular manner relating to aspects of its business operations. However,
the Staff has consistently allowed companies to exclude such proposals from their proxy materials
on the basis of Rule 142-8(i)(7) and its predecessor. See, e.g., Verizon Communications, Inc.
(January 31, 2006); International Business Machines Corporation (March 2, 2000); Pepsico, Inc.
(March 7, 1991); Dole Food Company (February 10, 1992); and GTE Corporation (February 10,
1992).

* See, e.g., General Electric Company (January 17, 2005) (company permitted to exclude proposal requesting report
on flat tax planning and compliance); and Wachovia Corporation (February 10, 2006) (company permitted to exclude
proposal seeking a report on the effect of global climate change on business strategy).
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For all of the foregoing reasons, the Company believes that it may exclude the Proposal
and Supporting Statement from the Company’s proxy materials in reliance on Rule 14a-8(i)(7).

2. The Supporting Statement contains materially false and misleading statements in
violation of Rule 14a-9, and thus such statements may be omitted pursuant to
Rule 14a-8(i)(3).

The Company believes that it may exclude portions of the Supporting Statement from its
proxy materials under Rule 14a-8(1)(3), which allows a company to exclude stockholder proposals
that violate the Commission’s proxy rules, including the prohibition contained in Rule 14a-9
against the use of materially false and misleading statements.

The Company believes that the Supporting Statement contains statements that are
materially false and misleading in violation of Rule 14a-9. Specifically, in the fourth, fifth and
sixth paragraphs of the Supporting Statement, the Proponent includes lengthy excerpts from
articles that have been printed in The Wall Street Journal. These excerpts are materially
mislcading in at lcast two respects. First, the Proponent presents the excerpts as fact (implicitly
supported by the credibility associated with appearing in The Wall Street Journal), when in reality,
the excerpts are from editorial picces that were presumably written by opponents of net neutrality
regulations.® At a minimum, these excerpts should be so identified as statements of opinion.
Second, the excerpts focus primarily on business activities and relationships involving Microsoft,
with little or no connection to the activities of Yahoo!. (The only mention of Yahoo! in any of
these excerpts is in the fifth paragraph of the Supporting Statement, describing the Company as
having “deep pockets™ and speculating as to the Company’s motives regarding net neutrality
measures.) In our view, the Proponent’s use of editorial materials critical of Microsoft to imply
that Yahoo! could warrant similar criticism will serve only te confuse and mislead the Company's
stockholders. '

For the foregoing reasons, the Company believes that these portions of the Supporting
Statement may be excluded under Rule 14a-8(i)(3). Alternatively, the Company believes that the
Proponent should be required to revise the Supporting Statement to eliminate or modify these
sections to comply with the requirements of Rule 14a-9.

® The Company was unable to retrieve copies of the editorials cited by the Proponent based on the dates and authors
referenced in the Supporting Statement. However, the Company was able to retricve copies of the following editorials
with the same or similar headlines as referenced by the Proponent: Holman W. Jenkins Jr., What Congress Is
Learning About ‘Net Neutrality, WALLST. J., May 17, 2006, at A19; The Web’s Worst New Idea, WALL ST. J., May
18, 2006, at A14. We have enclosed copies of each of these editorials for the Staff's convenience (attached to this
letter as Exhibit B and Exhibit C, respectively).
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Conclusion

For each of the reasons discussed above, the Company believes that it may exclude the
Proposal and Supporting Statement from its proxy materials for the 2007 Annual Meeting of
Stockholders. If for any reason the Commission does not agree with the Company’s position, or it
has questions or requires additional information in support of the Company’s position, we would
appreciate an opportunity to confer with the Commission’s Staff prior to the issuance of a formal
response. Please call me at (408) 349-7131, or in my absence, Thomas J. Leary, Esq., of
O’Melveny & Myers LLP at (949) §23-7118.

Please acknowledge receipt of this letter and the enclosures by date stamping an encloszd
copy of this letter and returning the date-stamped copy to our messenger.

Very truly yours,

A

Christina Lai
Senior Legal Director

Enclosures

cc:  Mr. Steven J. Milloy, Free Enterprise Action Fund
Michael J. Callahan, Senior Vice President and General Counsel, Yahoo! Inc.
Thomas J. Leary, Esq., O’Melveny & Myers LLP
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Dear Mr. Secretary:

I hereby submit the enclosed sharcholder proposal (“Proposal™) for inclusion in the Yahoo! Inc,
(the “Company”) proxy statement to be circujated to Company shareholders in conjunction with
the next annual meeting of shareholders, The Proposal is submitted under Rule 14(a)-8
(Proposals of Security Holdcrs) of the U.S. Spcurities and Exchange Commission’s proxy
regulations. ‘ )

The Free Enterprise Action Fund (the “FEAQX") is the beneficial owner of approximately 647
shares of the Company’s common stock, 555 shares of which have been held continuously for
more than a year prior to this date of submisgion. The FEAOX intends to hold the shares
through the date of the Company's next annilal mocting of sharcholders. The attached letter
contains the record holder’s appropriate verification of the FEAOX's beneficial ownership of the
afore-mentioned Company stock.

The FEAOX s designated representative in this matter is Mr. Steven J, Milloy, of Action Fund
Management, LLC, 12309 Briarbush Lane, Hotomac, MD 20854. Action Fund Management,
LLC is the investment adviser to the FEAOX and is authorized to act on behalf of FEAOX. Mr.
- Milloy or a person to be designated will prespnt the Proposal for consideration at the anaual
meeting of sharcholders.

If you have any questions or wish to discuss the Proposal, pleasc contact Mr, Milloy at 301-258-
2852. Copies of correspondence or a request for a “no-action” letter should be forwarded to Mr.
Milloy ¢/o Action Fund Management, LLC, | 2309 Briarbush Lane, Potomae, MD 20854.

Managin'g‘l‘artner :
Investment Adviser to the FEAOX, Owner df Yahoo! Inc. Common Stock

Enclosures:  Sharcholder Proposal: lm:m%t‘ Regulation Report

Letter from Huntington Natignal Bank
]




DEC-12-2006 @5:98P FROM:STEVEN J MILLOY #13333440 1'0:14093493381 p.2

lation Repoﬁ

RESOLVED: The shareholders request that the Board of Directors report to sharcholders as soon
as practicable on the Company’s retionale for supporting and/cr edvocating public policy
measures that would increase government regulation of the Internet, omitting propristary
information and at reasonable cost.

Internet

. SUPPORTING STATEMENT:

ed government regulation of the Internet, also
known as “Nct ncutrality.” Yahoo! ~ along with companies such as Microsoft Corp., Google Inc.
and eBay Inc. - has supported increased gov ent regulation of the Internet. [See ¢.g., Letter
to the Hon. Joe Barton and the Hon. John Difigell, Committes on Energy & Commerce, U.S.
House of Representatives, March 1, 2006.]

There is substantial public debate over in

Increased govermment regulation of the ot may harm Yahoo! shareholder value. But
Yahoo! management’s main responsibility ig/to increase sharcholder value. Company public
policy positions should be based on sound bysiness analyses. Policy based on faulty or
incomplete analyses may reduce sharcholderi value. ) _

Shareholders have the right to know why thd Company is advocating for increased government
regulation of the Internet so they may then appropriate action, including altering their
investment position, participating in the public debate or petitioning the government.

“If ever there was a solution in search of a pfoblem, ‘Net neutrality”’ is it... Net neutrality is

generally billed as a way of reining in Intempt service providers (typically phone and cable

companies) some of whom have made noise3 about charging content companies extra fees for

guaranteeing priority to certain kinds of services.” [The Wall Street Joumal, The Web’s Worst
" New Idea, May 17, 2006.} o

“Bspecially dismaying is Microsoft’s role here, since no company has been more subjected to
regulatory predation around the world..., [Its] vision for the Internet is, apparently, as a regulated
monopoly, like the old phone system. Doubtless one motive is fear of their own unrogulated
rivalry, which they'd like to put some curbs pn. Microsoft, Google, Yahoo, etc. all have deep
pockets and rightly worry that their own batfle for supremacy would drive them to shift billions
to AT&T and Verizon in a race to put their ¢wn multimedia offerings in front of consumers.
Their strong positions today can't disguise the risks and uncertainties to their business models
that the new superbroadband investments pdrtend. [Olson W., The Wall Street Joumnal, What
Congress Is Learning About ‘Net Neutrality]” May 18, 2006.]

“[Microsoft and other supporters of Net neufrality] don't seem to comprohend the legal and
political danger they’ll face once thoy open the neutrality floodgates, We'd have thought
Microsoft of all companies would have learfied this lesson from its antitrust travails, but it too
has now hired lawyers to join the Net n ity lobby.” [The Wall Street Joumal, May 17,
2006.] : '
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@ Hunhngton
December 8, 2006
Re: Sharcholder Resolutioa of The I-‘reﬂ Enterprisé Action Fund
Dear Corporm Secreary,
Huntington Natonsl Bank holds 647 shires of Yahoo Inc. common stock beneficially for

The Free Enterprite Action Fund, the proponent of a shareholder proposal submitted to
Yahoo Inc. and submitted in a with Rule 14(8)-8 of the Securities and
Exchange Act of 1934. Of the 647 of the Company stock, 555 are held by

Huntington National Bank have been cially owned by The Frec Enterprise Action
Fund continugusly for more than one prior to the submission of this resolution.
Please refer 1o the attachment for the p dates of the said stock.
Pbuacmﬂmifthnemanyqu:ﬂ#oﬁmdhgthism

Sincerely,

y Hughes
Trust Assoclawe
Huntington Nationa) Bank
Ph: 614-331-9760
Fx: 614-331-6192
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Combined Portfixlos
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FREE ENTERPRISE ACTION FD Administrators TIM EASTON @ 614-331-0760
Investment Officers RO OFFICER ASEIGHED

Invastmaent Authority: None

Invastment Ohjecthe:

Lot Select Method) JTFO

Cunip Sacurfry Name Price % Mariet Mariat Vatue
084333108 YAKHOO ING YHQQ 28.690 a3 12,20
Tax Lot mmum Portfalio Tax Cast Marke Valus Unreatized Ssin/Lasy
1 Q3/08/2008  PRINCIPAL 100. 324000 2,800 sH1.00-
. DY/03/2008 PRINCIMAL 3 3,244.00 2,583.00 £51.00-
5 03/08/2005 PRINCIPAL 100.00 35400 2,562.00 201.00-
6 QY08/2005  PRINCIPAL L7740 a8 1538
7 10/13/2005 PRINCIPAL 1,783.08 1,G8.02 M5.D5-
e 07/04/2006 PRINCIPAL 1 w8 1WA 9330
s 03/13/2008  FRINCIRAL 7 226045 205081 21000
“TOTAL * £47.00000 10,951.78 17,229.61 . 37218
Unit Status Numbar of| Tax Cost Markot Valug
Seltied 647 20,951.75 12s
Ragistration Numberof Ualts
CFDE and €O - DTC $47.000000
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Copyright 2006 Factiva, a Dow Jones and Reuters Company
All Rights Reserved
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{Copyright (c) 2006, Dow Jones & Company, Inc.)

THE WALL STREET JOURNAL

The Wall Street Journal
May 17, 2006 Wednesday
SECTION: Business World; Pg. A19
LENGTH: 980 words
HEADLINE: What Congress Is Learning About "Net Neutrality'
BYLINE: By Holman W. Jenkins Jr.

BODY:

High schoolers might want to plan now for a career in telecom lobbying. Don't worry. Nothing will be solved by the
time you have waded through college and graduate school. Take your time. Oh, and drop anote of thanks to Google, eBay,
Amazon, Microsoft, Intel, etc.

These companies are spending millions to tie up Cengress in a bogus debate about "net neutrality” at a time when
other important telecom work is being left undone. We'll get to the murky goals of the Microgoogle coalition in a minute
-- let's start with the intefiectual fraudulence of the net neutrality argument.

Verizon and AT&T are the targets, thanks to superfast Internet connections they are just starting to provide to con-
sumers over which to deliver TV in competition with cable and satellite. Being peddled is a kind of IP fetishism — a claim
that any network that uses Internet protocol must operate like the Internet consumers think they're used to today, one
undivided pipe between them and the world's Web sites,

Of course, that's not really what consumers are getting today. Your cable operator may sell you one, two or threc
megabits of capacity for a broadband connection, but most of his pipe is reserved for his TV offerings. Verizonand AT&T
have made clear they, too, will reserve a big share of their new pipes for their own value-added services, namely TV, and
for other content distributors who are willing to pay for access to it. That's how they hope to recoup their investment.

Yet it's obvious that, even as they roll out their TV services, they will be under competitive pressure to keep giving
consumers bigger and bigger pipes for their own Web browsing. How do we know? Because that's what cable is already
doing, and because Ed Whitacre and Ivan Seidenberg aren't so dumb as to try to make a business model out of denying
consumers Web content at home that they freely get at work or at the local Starbucks. And, c'mon, there's plenty of time
for Congress to act if a real problem materializes.

Don't kid yourseif that the issue here is "censoring” the Web. The issue is Intemet survival. AT&T talks about the
coming Multimedia Explosion as new forms of video traffic rapidly overtake Web-surfing, file transfer and email as the
prime users of backbone capacity. Literally, "net neutrality” would result in an increasingly unreliable Internet as more
and more high-bandwidth applications contest for space on networks that nobody would have an incentive to expand.

The real issue is where will the big bucks come from to create an Internet capable of handling the services now en-
visioned, let alone those not yet dreamed up. BellSouth's Chief Architect Henry Katka told an audience in March that a
typical broadband user today consumes about two gigabytes of data a month, at a network cost of $1. Once TV has gone
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high-definition and on-demand, a typical user will consume about 1,120 gigabytes a month st a cost of $560 (that's in
addition 1o the administrative, sales and service costs that today make up the lion's share of the user’s bill). "Clearly that's
not what the average user is going to pay per month for their video service,” Mr. Kafka said. "That's why we need heip."

Think back to the beginnings of radic and TV: Those business models would never have worked if consumers had
had to foot the bill directly for programmmg It's clear today that giving consumers the kind of Internet that will support
high-definition video and gaming will require the bill to be shared by companies with a stake in putting the new services in
front of consumers,

Wall Street is a]ready down on AT&T and Verizon, believing they won't be able to eam a competitive rate of return
on their broadband investments. Cable, by its nature, is in wholesale violation of the net neutrality deity.

What about wireless operators just rising now to give competition to the broadband incumbents? Next month, 2
much-awaited federal auction of spectrum rights for wireless data is on tap. Should these investors think tw:ce as well
given the threat of predatory regulation promoted by the Microgoogle coalition?

Let's hope David Farber, the highly respected former technology chief of the FCC, spoke for an emerging consensus
last week when he told a Washington group: "The thought of Congress legislating without understanding this issue scares
me. L] .

Especially dismaying is Microsoft's role here, since no company has been more subjected to regulatory predation
around the world. And Intel is a big backer of wireless broadband, so understands better than most the competitive wave
about to break over the incumbent broadband suppliers.

As for Google, it has made the transition from insurgent o corpocrat in record time.

Their vision for the Internet is, apparently, as a regulated monopoly, like the old phone system. Doubtless one motive
is fear of their own unregulated rivalry, whick they'd like to put some curbs on. Microsoft, Google, Yahoo, etc. all have
deep pockets and rightly worry that their own battle for supremacy would drive them to shift billions to AT&T and
Verizon in a race to put their own multimedia offerings in front of consumers. Their strong positions today can't disguise
the risks and uncertainties to their business models that the new superbroadband investments portend,

Here's another telltale: All these companies have been loading up on Washington lobbyists lately. Lobbyists keep .
themselves employed by secking regulatory leverage over a company's competitive environment, and in "net neutrality”
they found a slogan proven to stir up the useful idiots of the "public interest" sector. What for, exactly? Who cares. Lat's
get AT&T and Verizon by the short hairs now and we'll decide later,

Meanwhile, the U.S. may lag the world in broadband, but it's always happy days for telecom lobbyists.
License this article from Dow Jones Reprint Service

NOTES:
PUBLISHER: Dow Jones & Company, Inc.

LOAD-DATE: November 3, 2006 .
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BODY:

If ever there was a solution in search of a problem, "Net neutrality” is it. Sometime recently, someone got up on the
wrong side of bed and decided that the freedom that has been the hallmark of the Internet now threatens to destroy it.

Suddenly the Internet service providers, which you always thought were there to let you get onto the Net, are going to
keep you off it unless the government imposes new laws and regulations. Congressional hearings have been held. Vint -
Cerf, Internet progenitor and now Google evangelist, evangelizes. Thus has the cause of Net neutrality in its current
incarnation become a new and ardent crusade of the pohtlcal left,

Net neutrality is generally billed as a way of reining in Internet service providers (typically phone and cable com-
panies), some of whom have made noises about charging content companies extra fees for guaranteeing priority to certain
kinds of services. Net neutrality is supposed to save us -- and Google and Yahoo - from this supposedly unconscwnable
behaviar. Its effect would be more damaging.

-——

[t's worth putting this zealotry in a broader historical context. In the decade or so since the commercialization of the
Internet began in earnest, the number of users, the speed of their connections and the variety of things they can do on the
Net have all rushed forward. Blissfully, but not coincidentally, all this has been accomplished with a light regulatory touch.
Excepting pornography and gambling, no bureaucrats have decided what services could be provided over the Intemet, or
who could offer them or how they could charge for them.

The result has been rich and diverse. Web surfers can make phone calls — sometimes fres, sometimes for a fee. They
can legally listen to music, either free, by subscription or by paying per song. They can watch some network television
shows online -~ again, some are free and supported by ads; others charge per program.

Some of the service ideas have been bad, and failed. Some are wonderful. But many would never have been tried if’
the Federal Communications Commission had been able to tell businesses whom they could charge, how much or how
little, or what they could or couidn't sell on the Net. Freedom, in other words, has been the Web surfer's friend.

Enter Net neutrality, which has so far found its only official expression in a nonbinding policy statement issued by the
FCC last year. The FCC statement says, "consumers are entitled® (our emphasis) to the "content,” *applications™ and
"devices" of their choice on the Internet. They are also "entitled to competition among network providers, application and
service providers, and content providers."
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Take a moment to pause over this expansive list of "entitlements.” I we take the FCC at its word, Bccess to onlme
pornography is now a right, even though in a different context the FCC is increasingly preoccupied with policing "d
cency” standards on television, We'd have thought FCC Chairman Kevin Martin would find all that entitiement talk a lmle
embarrassing, given hls campalgn for decency standards.

But at !east the FCC's guldelmes were just that - gmdelmes lncrcasmgly, and with the ‘backing both of the
Moveon.org crowd and “Don't Be Evil" Google a movement is afoot to give these enmlements the force of law. Con-
gressman Ed Markey has .mtroduced a bl]l to."save the, lntemet" by codifying th neutrahty pnnclples m law “The FCC
would be charged with enfi rcmg "non-dlscnmmatlon" and "openncss" rulﬁ : :

Undcr a lﬁw like this — variatioiis are ﬂoatmg around both houses of Congress the country could !ook forward to
years o :ht]gatlon about the extent and nature of the rules. When the dust settled we'd have 2 anew set of regulanons that

could span the rang _of possible ; actmtles on the Net. What s more, the rules aren't hkely to stop wrth the phone and cable

Non~dxscnm1nat| cases could well be brought agamst ﬁet neutrahty backers like ‘Googlc say, for placmg |
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February 19, 2007

BY OVERNIGHT DELIVERY

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re: Yahoo! Inc.; 2007 Annual Meeting; Shareholder Proposal of the Free
Enterprise Action Fund :

Dear Ladies and Gentleman,

This letter is on behalf of the Free Enterprise Action Fund (“FEAOX” or the “F und”) in
response to the February 7, 2007 request by Yahoo! Inc. (“Yahoo!” or the “Company”)
for a letter from the staff of the Division of Corporate Finance (the “Staff”) concurring
with Yahoo!’s view that the above-referenced Shareowner Proposal (the “Proposal”) is
excludable pursuant to Rule 14a-8. .

Action Fund Management, LLC is the investment adviser to the FEAOX and is
authorized to act on behalf of FEAOX. We believe the Proposal is not excludable for any

of the reasons claimed by Yahoo!.

L Summary of the Proposal

Yahoo! is lobbying for increased government regulation of the Internet. The Proposal
seeks a report to shareholders disclosing the reasons for this lobbying activity. Because
government regulation of the Internet is a significant social policy issue, as that term is
contemplated under Exchange Act Release No. 40,018 (May 21, 1998), the Proposal does
not address Yahoo!’s ordinary business operations in an excludable manner.

IL. The proposal merely requests a report to shareholders from Yahoo!.
The Proposal merely requests a report to shareholders disclosing Yahoo!’s rationale for

advocating material change in a significant issue of public policy —, r.e., increased
government regulation of the Internet.
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In merely requesting a report, the Proposal: (1) does not intend or attempt to have
shareholders decide Company policy at the annual meeting; (2) does not intend or
attempt to subject management’s ability to run the Company on a day-to-day basis to
shareholder oversight; and does not intend or attempt to permit shareholders to micro-
manage the Company.

Sharcholders receive reports from companies regularly, including those required by law
and regulation — none of which are construed as efforts by shareholders to decide
company policy, interfere with management or micro-manage companies.

The Proposal simply asks for disclosure — in the name of good corporate governance and
transparency — of Company policy on a significant social policy issue. The Proposal is
not in any demonstrable way an effort to direct Company policy.

III.  The proposal involves a significant social policy issue not constituting
ordinary business operations.

Exchange Act Release No. 40,018 (May 21, 1998) provides that shareholder proposals
may focus on sufficiently significant social policy issues so as to preclude exclusion in
certain circumstances. Moreover, a shareowner proposal involving a significant policy
issue is not excludable merely because it may somehow impact ordinary business
operations at sorne indeterminate point in the future.

Government regulation of the Internet is a significant social policy that should preclude
exclusion. Yahoo! itself has acknowledged by its advocacy activities that increased
government regulation of the Internet is a significant social policy.

In a March 1, 2006 letter to House Committee on Energy and Commerce (attached),
Yahoo! and other companies wrote that,

Unless Congress acts, the Internet is at risk of losing the openness that has made it an
engine for phenomenal social and economic growth, We are writing to urge that
Congress take steps now to preserve this fundamental underpinning of the Internet and
to assure that the Internet remains a platform open to inncvation and progress...

... The end-to-end design of the Internet was made possible by the non-discriminatory
framework that has long been the bedrock of U.S. telecommunications policy. It is this
framework that has prevented gatekeepers on the Internet and guaranteed the innovation
and economic success that has driven the American economy over the past decade...

We stand ready with you to pass legislation that will continue the successful legal policies
that are essential to allowing broadband Internet to thrive.

According to Yahoo!, then, current public policy concerning the Internet:
¢ Has allowed the Internet to be an “engine for phenomenal social and economic

growth”; _
¢ Isthe “bedrock of U.S. telecommunications policy”; and
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¢ Is the “framework... that has driven the American economy over the past
decade.”

Regulation of the Internet is, by Yahoo!’s own words, a significant social policy issue.

1V.  The Proposal is substantially different from that in Microsoft Corporation
(September 29, 2006).

Unlike the proposal in Microsoft Corporation (September 29, 2006), the Proposal does
not request a cost-benefit analysis. The Proposal merely seeks an explanation for
Yahoo!’s lobbying for increased government regulation of the Internet.

V. The mere fact of potential or ongoing legislative activity concerning a similar
topic as the Proposal does not justify excluding the Proposal.

In General Electric Company (January 17, 2006) and General Electric Company
(January 31, 2007), the Staff refused to exclude a proposal requesting a cost-benefit
analysis concerning the impacts to General Electric of its public policy position and
lobbying concerning the significant social policy issue of global warming regulation.

Prior to, and at the time of the Proposals, Congress was and is debating whether and how
to address the issue of global warming. General Electric, in fact, was actively
participating in that very legislative process.

Yet the mere fact of an ongoing legislative process addressing a similar issue as the
proposal in the General Electric decisions did not require exclusion of the proposal from
General Electric’s proxy statements. °

V1.  The Proposal does not seek to intervene in Yahoo!’s day-to-day operations in
order to advance a specific political objective.

The proposal requests that Yahoo! disclose to shareholders the reasons for its lobbying
for increased government regulation of the Internet. The Proposal does not seek to
advance a specific political objective.

The Proposal’s goal is for Yahoo! to disclose to shareholders — as part of good corporate
governance and transparency — the Company’s reasons for lobbying for increased
Internet regulation.

The Proposal’s Supporting Statement cites credible independent sources who have raised
serious questions about the merits of Yahoo!’s advocacy of increased regulation of the
Internet. The Proposal thereby only seeks to raise questions on behalf of shareholders that
ought to be squarely and forthrightly addressed by a corporate management striving to
fulfill its fiduciary duty to increase shareholder value.
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Yahoo!’s assertion that Internet regulation is too complex for shareholders 1s absurd. In
General Electric, the Staff did not consider the science and economics of global warming
to be too complex for shareholders. Certainly Internet regulation is less complex than
global warming.

VII. The Proposal does not contain materially false and misleading statements.

Yahoo!’s claim that the Proposal’s Supporting Statement is “false and misleading” seems
to be based on the fact that the Company does not agree with the positions articulated in
the Supporting Statement. Absent any showing that the Supporting Statement is in fact
materially false and misleading, this claim lacks any basis.

VIII. Conclusion

Based upon the forgoing analysis, we respectfully request that the Staff reject Yahoo!’s
request for the Staff to take no action if the Company excludes the Proposal from its 2006
Proxy Materials. Pursuant to Rule 14a-8(j), enclosed are six copies of this letter and its
attachments. A copy of this correspondence has been timely provided to Yahoo!. In the
interest of a fair and balanced process, we request that the Staff notify the undersigned if

. it receives any correspondence on the Proposal from Yahoo! or other persons, unless that

correspondence has specifically confirmed to the Staff that the Proponent or the
undersigned have timely been provided with a copy of the correspondence.

Sincerely,
L 8

Steven J. Milloy
Managing Partner & General Counsel

Cc:  Christina Lai, Yahoo! Inc.
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U.S. Securities and Exchange Commission T ff’,
Division of Corporation Finance

Office of Chief Counsel

100 F Street, NE

Washington, D.C. 20549

Re:

Intention to Omit Stockholder Proposal Submitted by Free Enterprise Action Fund

Ladies and Gentlemen:

This letter supplements the letter of February 7, 2007, relating to a proposal {(the
“Proposal”) and supporting statement (the “Supporting Statement”) submitted to Yahoo! Inc.
(*“Yahoo!” or the “Company”) by the Free Enterprise Action Fund (the “Proponent”) for
inclusion in the Company’s proxy statement for its 2007 Annual Meeting of Stockholders (the
*2007 Proxy Statement”). In our February 7 letter, we notified the Securities and Exchange
Commission (the “Commission”) and the Proponent of the Company’s intention to omit the
Proposal and Supporting Statement from the Company’s 2007 Proxy Statement on the grounds
set forth in Rule 14a-8(i)(7) and Rule 14a-8(i)(3). We further requested in our letter that the staff
of the Division of Corporation Finance (the “Staff'") confirm that it will not recommend

enforcement action to the Commission if Yahoo! omits the Proposal and Supporting Statement
from its 2007 Proxy Statement.

In an effort to rebut the arguments in our February 7 letter, Mr. Steven J. Milloy,
Managing Partner and General Counsel of Action Fund Management, LLC, investment advisor
to the Proponent, has submitted a letter to the Commission dated February 19, 2007 (the
“Response Letter™). For the reasons discussed in more detail below, Yahoo! believes that the
Response Letter does not persuasively rebut the Company’s arguments set forth in our February
7 letter. Accordingly, Yahoo! reiterates its intention to omit the Proposal and Supporting
Statement from its 2007 Proxy Statement on the grounds set forth in its February 7 letter, and
hereby reaffirms its request that the Staff confirm that it will not recommend any enforcement

action to the Commission if Yahoo! omits the Proposal and Supporting Statement from its 2007
Proxy Statement.

In accordance with Rule 14a-8(j), we have enclosed for filing six copies of this letter.
We are also concurrently sending a copy of this letter to the Proponent in care of Mr. Milloy.

701 First Avenue * Sunnyvale, CA 94089 « phone 408 349-3300 » fax 408 349-3301

%
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Omission on the Basis of Rule 14a-8(i)(7)

The Proposal focuses not on a matter of social policy, as Mr. Milloy asserts in his
Response Letter, but on a matter (government regulation) impacting the Company’s day-to-day
business. It is important to note that in Microsoft Corporation (September 29, 2006), Mr. Milloy
advanced virtually the same arguments in response to Microsoft’s request for no-action relief on
a substantively identical proposal. However, the Staff rejected Mr, Milloy’s arguments in that
situation, concluding instead that the subject proposal related to “Microsoft’s ordinary business
operations (i.e., evaluating the impact of expanded government regulation of the internet).” The
fact that the instant Proposal does not seek a cost-benefit analysis, as was the case in the proposal
submitted to Microsoft, does not alter the conclusion that the Proposal is aimed at Yahoo!’s
response to government regulation. Moreover, the Company also notes that the Staff recently
permitted Pfizer, Inc. to exclude a proposal from this same Proponent requesting a report on the
company’s activities and plans with respect to certain regulatory matters and public policies, on
the grounds that the proposal related to the ordinary business operation of “evaluating the impact
of government regulation on the company.” See Pfizer, Inc. (January 31, 2007).

In his Response Letter, Mr. Milloy cites in support of his position the Staff’s conclusions
in two no-action letters involving General Electric Company.! However, the proposals involved
in the General Electric letters are distinguishable from the Proposal submitted to Yahoo!, insofar
as the General Electric proposals implicated the broad social policy issue of the impact of human
activity on climate change or “global warming.” Mr. Milloy similarly referenced one of these
letters in support of his position relative to the substantively identical proposal at Microsoft
Corporation, but as described above, the Staff rejected Mr. Milloy’s arguments in that situation.

Thus, Yahoo! continues to believe, for the reasons stated above and in our February.7
letter, that the Proposal and Supporting Statement relate to Yahoo!’s ordinary business
operations, and therefore may be excluded pursuant to Rule 14a-8(i)(7).

Omission on the Basis of Rule 14a-8(i)(3)

Mr. Mitloy’s Response Letter mischaracterizes the Company’s position with respect to
the grounds for exclusion of portions of the Supporting Statement pursuant to Rule 14a-8(i)(3).
The Company’s agreement or disagreement with the Supporting Statement is not the issue.
Rather, as stated in our February 7 letter, the Company believes that it is materially misleading
for the Proponent to include excerpts from op-ed pieces that appeared in The Wall Street Journal
without appropriately identifying them as op-ed pieces. Furthermore, the Company believes that
it is materially misleading to reference the activities and relationships of Microsoft (i.e., with
little or no connection to Yahoo!) to suggest that Yahoo! could somehow warrant similar
criticism. Therefore, the Company reaffirms its objection to the Supporting Statement on the
grounds set forth in Rule 14a-8(i)(3).

! See General Electric Company (Janvary 17, 2006); General Electric Company (January 31, 2007),
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Conclusion

Notwithstanding the arguments presented in the Proponent’s Response Letter, the
Company continues to believe that it may exclude the Proposal and Supporting Statement from
its 2007 Proxy Statement pursuant to Rule 14a-8(i)(7) and Rule 14a-8(i)(3). If the Staff has any
questions or comments regarding this or any of our prior submissions, piease call me at (408)
349-7131, or in my absence, Thomas J. Leary, Esq., of O’Melveny & Myers LLP at (549) 823-
7118. If the Staff concludes that the Proposal and Supporting Statement should not be excluded
from the 2007 Proxy Statement, we would appreciate the opportunity of a conference prior to the
issuance of a formal response. In any case, when the Staff tssues its formal response, we
respectfully ask that you send a copy of the response by facsimile to the undersigned at (408}
349-3400, to Mr. Leary at O’'Melveny & Myers LLP at (949) 823-6994, and to the Proponents in
care of Mr. Milloy at (301) 330-3440.

Please acknowledge receipt of this letter by date stamping an enclosed copy of this letter
and returning the date-stamped copy to our messenger.

Very truly yours,

-

Christina Lai
Senior Legal Director
cc: Steven J. Milloy

Michael J. Callahan, Senior Vice President and General Counsel, Yahoo! Inc.
Thomas J. Leary, Esq., O’Melveny & Myers LLP




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, 1s to aid those who must comply with the nile by offering informal advice and suggestions
and to determine, initially, whether or not it may be approprate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy matenials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information conceming alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or fule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal viéws. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
-proposal. Only a court such as a U.S. District Court can decide whether a company 1s obligated
to include shareholder proposals in its proxy matenals. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.

END




