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concerning the shareholder proposal submitted to Capital Senior Living by Mercury Real
Estate Advisors LLC. We also have received letters on the proponent’s behalf dated :
February 3, 2007, February 20, 2007 and February 23, 2007. Our response is attached to \

the enclosed photocopy of your correspondence.
or summarize the facts set forth in the correspondence. Copies of all of the
correspondence also will be provided to the proponent. '

In connection with this matter, your attention is directed to the enclosure, which

By doing this, we avoid having to recite

sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals. _
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Division of Corporation Finance =
Office of Chief Counsel e
100 F Street, N.E, 5T

Washington, DC 20549

Re: Capital Semor Living Comoration - Omlssmn of Stockholder Proposal Pursuant to Rulc
14a-8

Dear Sir or Madam:

We are writing on behalf of our client, Capital Senior Living Corporation, a Delaware corporation (the
“Company’’), pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), to respectfully request that the Staff of the Division of Corporation Finance (the
“Staff”) of the Securities and Exchange Commission (the “Commission’) concur with the Company’s
view that, for the reasons stated below, the stockholder proposal, consisting of a resolution and
supporting statement (collectively, the “Proposal”) submitted by Mercury Real Estate Advisors LLC
(the “Proponent), may properly be omitted from the proxy materials to be distributed by the Company
in connection with its 2007 annual meeting of stockholders (the “Proxy Materials™).

Pursuant to Rule 14a-8()(2), we are enclosing six copies of (i) this letter; (ii) the Proposal and
accompanying correspondence dated December 8, 2006 submitted by the Proponent (attached hereto
as Exhibit A); and (iii) a report indicating recent capitalization rates for assets similar to those held by
the Company (attached hereto as Exhibit B). In accordance with Rule 14a-8(j}(1), a copy of this
submission is simultaneously being sent to the Proponent.

I. Introduction

The first part of the Proposal consists of a resolution (the “Resolution”) directed to the Board of
Directors of the Company (the “Board”) and reading as follows:

That the stockholders of the Corporation recommend that the Board of Directors promptly engage an
investment banking firm and pursue a sale or hquldatlon of the Corporation.

- The Resolution is followed by a statement in support of the resolution by the Proponent (the
“Supporting Statement M. The fext of the Supportmg Statement reads as follows:

1} The Corporatlon has operated at a loss for the last three years ln our opinion, management has
destroyed sharcholder value with a net loss of $3.4 million in the first nine months of 2006, $5.4
million in 2005 and $6.8 million in 2004,

2) The Corporation laeks the sufficient size required to operate as a public company. In our view,
shareholders’ equity is hemg wasted on gcncml and adnumstratwe expenses, and, in particular,
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excoutive compensation packages, that are not commensurate with the size of the company. General
and administrative expenses at the Corporation totaled 9.7% of revenues during fiscal 2005 while the
ratio of G&A to revenues in the Corporation’s Peer Group for this period averaged 5.7%. Also,
executives have what we view as the rare benefit of “evergreen” employment contracts.

3} Healthcare real estate valuations have reached a peak. Capitalization rates for senior living assets
similar to those owned by CSU have fallen to approximately 6.5 - 7.0% from approximately 10% over
the past several years. This cap-rate compression, occurring over a period of historically low interest
rates, has led to a significant increase in the value of CSU’s current portfolio. We believe that it is in
the best interest of shareholders for the Corporation to capitalize on this value through a sale or
liquidation of the Corporation instead of continuing to operate unprofitably as a public company with
the risk that healthcare real estate valuations start to decline.

4) The Corporation is an attractlve acquisition candidate for a national healthcare owner/operator.
While we believe that the Corporation is too smail to generate economies of scale with its widely
dispersed portfolio, several of the national owner/operators could achieve operating synergies through
an acquisition of CSU. Further, we believe CSU is trading at a significant discount to its intrinsic or
liquidation value.

. 5) Senior executives and Board members continue to sell stock in the Corporation and are
becoming less aligned with the interests of shareholders. While management reiterates on quarterly
conference calls that they expect to create significant value pursuing their business strategy, their
actions tell a different story. CSU executives and Board members have been significant net sellers of
CSU stock in 2006. James Stroud, Chairman and Secretary, and his controlled entities have sold more
than $8.5 million of stock in 2006 while other sellers include: Lawrence Cohen, Vice Chairman and
Chief Executive Officer; Keith Johannessen, President and Chief Operating Officer; Ralph Beattie,
Chief Financial Officer; Gloria Holland, Vice President; Jerry Lee, Controller; Craig F. Hartberg,
Independent Director and Victor Nee, an Independent Director. These stock sales reiterate our view
that management is not comm:tted to its "growth strategy' and that a sale or liquidation should be
commenced. A .

The Company respectfully requests conﬁrmatlon that no enforcement action will be recommended if -
the Company omits the Proposal from its Proxy Materials on the followmg grounds:

1. The Proposal may be excluded under Rule 14a—8(1)(3) as 1t is contrary to the Commission’s
proxy rules, including Rule:14a-9 inder. the Exchange Act. (“Rule 14a-9”), which prohibits
materially false and misleading statements in proxy soliciting materials;

2. The Proposal may be excluded under Rule 14a-8(1)( 1 0) as.the Company has already
substantially 1mplemented the Proposal; and -

3. The Proposal may ‘be excluded under Rule 14a-8(1)(7) as it deals with a matter relating to the
Company’s ordinary course of business.

I1. Bases for Excluding the Proposal

A. The Proposal Is Contrary to the Commission’s Proxy Rules, Including Rule 14a-9,

Rule 14a-8(i)(3) provides that a company may exclude a proposal if it violates the proxy rules,
including Rule 14a-9 which prohibits materially false or misleading statements in proxy soliciting
materials. The Staff’s interpretation of this provision was recently clarified in Staff Legal Bulletin
14B, dated September 15, 2004 (“Staff Bulletin 14B”). Staff Bulletin 14B indicates that a proposal
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may be properly excluded when the resolution contained therein is so inherently vague or indefinite
that neither the shareholders voting on the proposal nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonable certainty exactly what actions the proposal
requires. In addition, reliance on Rule 14a-8(i)(3) may be appropriate where the proposal contains
statements that are demonstrably and materially false or misleading or that impugn the character,
integrity or personal reputation of an individual. The Staff has previously permitted companies to
exclude entire shareholder proposals or portions of shareholder proposals when the proposals
contained false and misleading statements. See, e.g., International Business Machines, SEC No-Action
Letter, 2006 LEXIS 112 (January 26, 2006); Sysco Corp., SEC No-Action Letter, 2003 LEXIS 672
(August 12, 2003); DCB Financial Corp., SEC No-Action Letter, 2003 LEXIS 337 (March 5, 2003);
and General Magic, Inc., SEC No-Action Letter, 2000 LEXIS 602 (May 1, 2000). Finally, a proposal
may also be properly excluded under Rule 14a-8(i)(3) if substantial portions of the supporting
statement are irrelevant to a consideration of the subject matter of the proposal.

The Resolution recommends that the Company pursue “a sale or liquidation” of the Company. These
two types of transactions are fundamentally different from each other, and the Resolution leaves it to
the Board to decide which to pursue. As a consequence, it would be impossible for any shareholder to
know whether he or she was supporting a sale or a liquidation, yet the economic consequences to
shareholders of these two transactions would likely be materially different. In addition, it would be
impossible for the Board to know how to implement the Proposal since some shareholders may have
voted for the Proposal because they favor a liquidation and others because they favor a sale. The
Resolution should therefore be excludable under Rule 14a-8(i)(3) because it is so inherently indefinite
that neither the shareholders in voting on the Proposal nor the Company in implementing the Proposal
would be able to determine with any reasonable certainty exactly what action the Proposal requires. In
this regard, and taking into account the basis on which Staff Bulletin 14B allows a proponent to
remedy “minor defects” in a proposal, we note that the removal of either the “sale option™ or the
“liquidation option” from the Proposal would not be “minor in nature” and “would alter the substance”

of the Proposal.

Apart from the Resolution itself, the Supporting Statement is so thoroughly riddled with violations of
Rule 14a-9 that the Proposal may properly be excluded under Rule 14a-8(i)(3). In fact, every
paragraph of the Supporting Statement runs afoul of Rule 14a-9.

Paragraph No. 1 of the Supporting Statement states that the management of the Company *has
destroyed shareholder value” as a result of recent net losses. This statement is materially false and
misleading because it equates modest net losses with the destruction of shareholder value when in fact
those losses resulted from a transaction that has built shareholder value, Indeed, following the
announcement of the Triad Acquisition (described below), the Company’s stock price more than
doubled over the next nine months and stands today at more than triple the stock price immediately
before the announcement of the Triad Acquisition.

Specifically, the losses referred to resulted from the Company’s strategic and well-considered 2003
acquisition of Triad Senior Living II, L.P., Triad Senior Living IlI, L.P., Triad Senior Living IV, L.P.
and Triad Senior Living V, L.P. (the “Triad Acquisition™). Both the Board and management of the
Company understood that the Triad Acquisition would cause increased expenses and net losses in the
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near term in exchange for great potentlal growth and future returns for shareholders. In fact, this was
explained in-a Company press release, dated April 30, 2003 (attached as Exhibit 99.1 to the
Company’s Current Report filed with the Commission on Form 8-K on May 6, 2003):

[T]he elimination of interest income on the Triad advances and greater depreciation on
the increased asset base will initially result in net losses although cash earnings are
expected to be positive. Due to our substantial depreciation expenses, it is important for
our shareholders to understand that cash flow has been, and will continue to be, the
yardstick by which we measure operating performance. ..

In addition, the Company’s stock price closed at $3.05 per share on May 5, 2003, the day prior to
the public announcement of the Triad Acquisition. Nine months later, on February 5, 2004, it
stood at $6.52 per share. More recently, the Company’s stock closed at $10.76 per share on
January 16, 2007, squarely belying the Proponent’s contention as to the destruction of
shareholder value.

Thus, Paragraph No. 1 of the Supporting Statement not only fails to adduce support for the contention
it presents, but it also is objectively false and misleading because it (i) is not supportable at all and (ii)
omits the foregoing material facts about the nature of the net losses referred to and the Company’s
stock price, which belies the claim of destruction of shareholder value.

Paragraph No. 2 of the Supportinig Statement also contains misleading statements and fails to disclose
information necessary so that shareholders may make an informed decision concerning the advisability
of the Proposal. This paragraph claims that “general and administrative expenses at the Corporation
totaled 9.7% of revenues during fiscal 2005 while the ratio of G&A to revenues in the Corporation’s
Peer Group for this period averaged 5.7%.” The Company, together with another member of the
Company’s Peer Group (constituting two of the five members), reports two percentages regarding
general and administrative (“G&A”) expenses because each has a significant number of properties that
are managed for third parties. These are: (i) G&A expenses as a percentage of reported revenues; and
(i) G&A expenses as a percentage of annualized revenues under management, which captures
revenues generated from properties under management that are not reflected in reported revenues. As
the percentage of managed properties accounting for company revenues may fluctuate and vary from
company to company, G&A expenses as a percentage of annualized revenues under management is
recognized as a metric that accurately portrays the G&A expense-to-revenue ratio on an “apples to
apples” basis. The Company’s G&A expenses as a percentage of annualized revenues under
management for the period in question were equal to 5.8%, very much in line with the Company’s Peer
Group average of 5.5%. The Proponent, by implying that the ratio based on reported revenues is a
comparable statistic across the Company’s Peer Group and ignoring a recognized metric that fairly
permits a comparison of G&A expenses- among compames with different revenue profiles, distorts the
comparison and would mislead the Company’s shareholders in violation of Rule 14a-9.

Paragraph No. 3 of the Supporting Statement contains several materially false and misleading
statements. This paragraph states that capitalization rates for ‘assets similar to those held by the
Company “‘have fallen to approximately 6.5 - 7.0% from approximately 10% over the past several
years.” However, according to the National Investment Center for the Seniors Housing & Care
Industry (“NIC”), the average (mean) capitalization rates for the quarter ended June 30, 2006 were

I

-
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8.3% for Independent Living properties and 8.7% for Assisted Living properties. See NIC,
http://nic.org/kfi/capitalization_rates.asp and Exhibit B. By claiming an artificially low capitalization
rate (of unknown origin), the Supporting Statement indicates a much higher potential value for a sale
or liquidation of the Company than would result if a more reliable capitalization rate were utilized. As
such, this statement would prevent any shareholder from making an informed decision concerning the

advisability of the Proposal.

In addition, Paragraph No. 3 of the Supporting Statement states that it is not in the best interest of the
Company’s shareholders for the Company to continue “operating unprofitably.” However, the
Company’s Quarterly Report on Form 10-Q for the period ended September 30, 2006, filed with the
Commission on November 8, 2006 (a month prior to submission of the Proposal), clearly reports net
income (as opposed to a net loss) for the fiscal quarter ending September 30, 2006. By implying that
the Company continues to operate at a loss, this statement is false and misleading in violation of Rule
14a-9 since the current and future profitability of the Company is fundamental to a decision whether
shareholders should support a sale or liquidation of the Company.

Paragraph No. 4 of the Supporting Statement states that the stock of the Company is “irading at a
significant discount to its intrinsic or liquidation value.” This statement is inherently vague and
ambiguous as it is not clear exactly what the Proponent is claiming. The Proponent’s use of the word

“or” clearly suggeésts that the stock is trading below either its intrinsic value or its liquidation value, but

the Proponent fails to indicate which one. (This failure is not surprising because if the Proponent knew
which one it meant, one would expect that the Resolution would not have been ambiguous as to
whether it was urging a sale or a liquidation.) Moreover, the Proponent does not indicate, at any point
in this paragraph or elsewhere in the Supporting Statement, what it believes to be either the liguidation
or intrinsic value of the Company. It is materially misleading for the Proponent to claim that the
Company’s stock is trading below either its liquidation or its intrinsic value without setting forth some
sort of guideline as to what those valuations of the Company actually are. The inherent ambiguity of
this paragraph and the lack of any actual indication of the Company’s value by the Proponent would
prevent any shareholder from making an informed and well-considered decision regarding the merits
of the Proposal, and as sdch renders the entire paragraph false and misleading.

Paragraph No. 5 of the Supporting Statement not only contains statements that are demonstrably false
and misleading, but also contains statements that impugn the character, integrity and personal
reputation of individual officers and directors of the Company, again in violation of Rule 142-9 and the
guidance of the Staff provided in Staff Bulletin 14B. This paragraph states that Company “executives
and Board members have been significant net sellers of CSU stock in 2006” and then proceeds to list
two directors, Craig F. Hartberg and Victor Nee, whose filings with the Commission clearly show that
they were not net sellers of Company stock in 2006. In fact, according to the reports by Messrs.
Hartberg and Nee filed on Form 4 with the Commission, Mr. Hartberg was a net acquiror of Company
stock in 2006 and Mr. Nee’s holdings of Company stock shares were unchanged over the course of the

year.
This paragraph also makes the outrageous statement that “[wlhile management reiterates on quarterly

conference calls that they expect to create significant value pursuing their business strategy, their
actions tell a different story.” This statement falsely asserts that the officers and directors, who are
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identified by name in the Supporting Statemnent, have been duplicitous in their communications with
shareholders and the public generally, and it directly impugns the character, integrity and personal
reputation of these individuals, in blatant contravention of Rule 14a-9.

This paragraph also specifically states that James Stroud and entities under his control sold over §8.5
million of Company stock in 2006, implying that “management is not committed to its ‘growth
strategy’” and, as the bold paragraph header indicates, that “Senior Executives and Board
members...are becoming less aligned with the interests of shareholders.” Mr. Stroud, along with
the entities under his control, remains the largest shareholder of the Company and, as such, his
interests remain emphatically aligned with those of the Company’s other shareholders. Finally, the
entire discussion contained in Paragraph No. 5 of the Supporting Statement is irrelevant to whether the
Board should pursue a sale or liquidation of the Company (and to a shareholder’s consideration of that
proposition), and its inclusion can only serve to confuse the shareholders of the Company.

In light of the confusing ambiguity of the Resolution and the pervasive materially false, misleading and
irrelevant statements contained in the Supporting Statement, the inclusion of the Proposal in the Proxy
Materials would result in a direct violation of Rule 14a-9. We believe, therefore, that the Proposal may
be properly excluded from the Proxy Materials under Rule 14a-8(i)(3).

B. The Proposal Has Been Substantlally Imnlemented by the Company.

Rule 14a-8(1)(10) provides that a company may properly omit from its proxy materials a stockholder
proposal and any statement of support therefor “if the company has already substantially implemented
the proposal.” For the reasons sets forth below, the Company believes it has already substantially
implemented the Proposal and that the Proposal is therefore properly excludable under Rule 14a-
8(1)(10)..

The Resolution recommends that the Company engage an investment banker and pursue a sale or
liquidation of the Company. By an engagement letter, dated June 15, 2006, the Company engaged the
services of Jefferies & Company (“Jefferies™); a recognized investment banking firm, to advise on the
appropriateness of various strategies and financial alternatives of the Company, including a sale of the
Company. On August 4, 2006, at a meeting of the Board, representatives of Jefferies presented the
firm’s findings, which led the Board to conclude that entering into a business combination at the
current time would not achieve a premium for shareholders of the Company. The representatives of
Jefferies also noted that sales processes, generally, can cause disruption to the Company’s operations.
Members of the Company’s management confirmed that a potential sale of the Company would be a
particularly sensitive issue in the senior living industry because elderly residents and their families are
very concerned about the stability of their communities’ ownership and management. After due
consideration, the Board concluded that at the present time the Company should not pursue a sale of
the Company, as such a transaction would not create additional shareholder value.

As discussed above, the Resolution requests that, after engaging an investment bank, the Company
pursue either a sale or a liquidation of the Company. As it is impossible to both sell and liquidate the
Company, the Board’s initial step in implementing the Resolution would necessarily be a thorough and
diligent analysis of the mutually exclusive transactions that have been proposed, and the values that
these transactions could possibly achieve for Company shareholders, in order to determine which of
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the two requested actions should be taken. In other words, an essential part of the Resolution is that
the Board must exercise its business judgment as to the fulfillment of the Resolution,

The actions taken by the Board in retaining Jefferies and considering potential strategic alternatives to
increase shareholder value have substantially implemented the Resolution, or at least to the extent it
can do so consistent with its fiduciary duties. Having invoked the business judgment and fiduciary
duties of the Board by presenting a Resolution that requires a choice between mutually exclusive
alternatives, the Proponent cannot say that the Board did not substantially implement the Proposal as
far as its fiduciary duties would allow. The Board considered strategic alternatives and, in the exercise
of its business judgment, based on the advice of Jefferies, determined that continuing with its business
ptan would be the most likely way to provide the greatest value to shareholders. Under the
circumnstances, then, the Proposal (which necessarily invokes the judgment and discretion of the
Board) has already been substantially implemented by the Company, and including it the Proxy
Materials would be duplicative of previous Company action, would waste Company resources and
could lead to a material disruption of the Company’s business and the lives of its elderly residents.

Based upon the foregoing, the Company should be permitted to omit the Proposal from its Proxy
Materials pursuant to Rule 14a-8(i)(10).

C. The Proposal Deals with a Matter Relating o the Company’s Ordinary Business Operations.

Rule 14a-8(i)(7) provides that a company may properly omit from its proxy materials a stockholder
proposal and any statement of support therefor if “the proposal deals with a matter relating to the
company’s ordinary business operations.” As the Commission has stated, “the general underlying
policy of [Rule 14a-8(i)(7)] is consistent with the policy of most state corporate laws: to confine the
resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual sharcholders
meeting.” Exchange Act Release No. 34-40018 (May 21, 1998). Accordingly, the ordinary business
rule operates to exclude shareholder proposals that “deal with ordinary business matters of a complex
nature that [shareholders], as a group, would not be qualified to make an informed judgment on, due to
their lack of business expertise and their lack of intimate knowledge of the issuer’s business.”
Exchange Act Release No. 34-12999 (November 22, 1976). For the reasons sets forth below, the
Company believes that the Proposal deals with matters occurring in the ordinary course of business
and is therefore properly excludable under Rule 14a-8(i)(10).

While the Resolution seems to contemplate only two steps (i.e., the engagement of an investment bank
and the pursuit of one of two transactions), in reality, due to the inherent differences between these
types of transactions, a third, interim step — the application of the Board’s business judgment — is
necessarily required. Presumably, the Resolution (if adopted) would require the Board to conduct an
analysis as to whether the proceeds of a sale of the Company would be greater than the liquidation
proceeds, or vice versa. Once such an analysis has been conducted, the Board would be required to
exercise its business judgment and, at a minimum, determine which of these two transactions would
result in greater shareholder value. While the Resolution is couched in terms of two specific
extraordinary transactions, the inherent differences between the two types of transactions would
require the Board to conduct activities that fall within the ordinary course of business, in valuing
potential ways to increase shareholder value. In essence, the Resolution recommends that the Board
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determine, within a limited scope, how to enhance shareholder value. The Staff has long concurred
that shareholder proposals that relate to both extraordinary matters and non-extraordinary matters and
that direct a company to investigate means of increasing shareholder value are properly excludable
pursuant to Rule 14a-8(i)(7). See Commercial National Financial Corporation, SEC No-Action Letter,
2006 LEXIS 371; Deckers Outdoor Corporation, SEC No-Action Letter, 2006 LEXIS 373; Medallion
Financial Corp., SEC No-Action Letter, 2004 LEXIS 612; BKF Capital Group, Inc., SEC No-Action
Letter, 2004 LEXIS 456; and Telular Corporation, SEC No-Action Letter, 2003 LEXIS 798.

IIE. Conclusion

For the reasons discussed above, the Company requests that the Staff concur with the Company’s view -

that the Proposal may properly be omitted from the Proxy Materials. Should the Staff disagree with
the Company’s position or require any additional information, we would greatly appreciate the
opportunity to confer with the Staff concerning these matters prior to the issvance of a formal
response. .

If the Staff has any questions or comments regaréling the foregoing, please contact the undersigned at
(212) 728-8267.

ve%

Michael A. Schwartz

cc:  Capital Senior Living Corporation’
Mercury Real Estate Advisors LLC

[ . +




EXHIBIT A

Mercury Real Estate Advisors LLC
" Three River Road
Greenwich, CT 06807

‘December 8, 20006

Mr. James A Stroud

Chairman of the Board and Secretary
Capital Senior Living Corporation
14160 Dallas Parkway, Suite 300
Dallas, Texas 75254 .

.Re: Shareholde: Proposal

Dear Mr, Stroud:

On behalf of Mercury Real Estate Advisors LL.C (“Mercury”™), I hereby submit the
enclosed shareholder proposal-(“Proposal”) for inclusion in the proxy statement of Capital Senior
Living Corporation (the “Corporation”) to be circulated to the shareholders of the Corporation in
‘conjunction with the next annual meeting of shareholders. The Proposal is submitted under Rute

14a-8 (Proposals of Security Holders) of Regulation 14A promulgated by the Securities and
Exchangc Comm:ssnon (the “SEC”)

T N 4 ;
Mercury is the owner of approxim'liely 2, 369 ,700 shares of the Corporation’s common.

- stock that have been held contmuously for more thana  year prior to this date of submission. ' We
belicve that a-sale of'the Corporation is in the best: mtewsts of stockholders and should be '
pursued immediately. The Ploposal is submltted in 01de1 to encourage the Corporation to retain

an investment banker and begm a sale progess.

] Mercury intends to hold the shares through the date of the Corpo:atlon s next annual

meeting of shareholders. In ﬁccordance with the pxowswns of Rule 14a-8(b) of Regulation 14A,
Mercury’s current owumshlp of such shares is evidenced by the enclosed letter from Mor gan
Stanley as well as by the Schedule 13D, initially filed with the SEC on December 2, 2005, and
the amcndments thereto, which Schedule 13D and such amendments are on file with the SEC.
Either the undersigned or a dcs1gnatcd representative will present the Proposal for consideration
at the annudl meeting of shareholders. .

if you have any questions or wish to discuss the Proposal, plcasc contact Mr. Malcolm F.
* MacLean at (203} 869—9191 .

Sincerely?

‘Name: Malecolm F. MacLean IV
Title: President

LIBC/2888461.2
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Mr. James A. Stroud
December 8, 2006

Page 2

Proposed Resolution

That the stockholders of the Corporation recominend that the Board of Directors promptly
engage an investment banking firm and pursue a sale or liquidation of the Corporation.

Supporting Statement

We believe a sale or liquidation of the Corporation is in the best interests of stockholders for the
following reasons:

1)

The Corporation has operated at a loss for the last three years.-In our opinion,
management has destroyed sharcholder value with a net loss of $3.4 million in the first

~nine months of 2006, $5.4 million in 2005 and $6.8 million in 2004.

2)

3)

4)

5)

The Corporation lacks the sufficient size required to operate as a public company.
In our view, shareholders’ equity is being wasted on general and administrative expenses,
and, in particular, executive compensation packages, that are not commensurate with the
size of the company. General and administrative expenses at the Corporation totaled
9.7% of revenues during fiscal 2005 while the ratio of G&A to revenues in the
Corporation’s Peer Group for this period averaged 5.7%. Also, executives have what we
view as the rare benefit of “evergreen” employment contracts.

Healthcare real estate valuations have reached a peak. Capitalization rates for senior
living assets similar to those owned by CSU have fallen to approximately 6.5 - 7.0%
from, approximately 10% over the past several years. This cap-rate compression,

occurring over a period of historically low interest rates, has led to a significant increase.

in the value of CSU’s current portfolio. We believe that it is in the best interest of
shargholders for the Corporation to capitalize on this value through a sale or liquidation
of the Corporation instead of continuing to operate unprofitably as a public company with
the risk that healthcare real estate valuations start to decline.

The Corporation is an attractive acquisition candidate for a national healthcare
owner/operator. While we believe that the Corporation is too small to generate
economies of scale with its widely dispersed portfolio, several of the national
ownerfoperators could achieve operating synergies through an acquisition of CSU.
Further, we believe CSU is trading at a significant discount to its intrinsic or liquidation
value. ' : ' ' '

Senior executives and Board members continue to sell stock in the Corporation and
are becoming less ‘aligned with the-interests of shareholders. While management

LIBC/2888461.2




M. James A. Stroud
December 8, 2006
Page 3

. reiterates on “quarterly conference calls that they expect to create significant. value

- pursuing theif business strategy, their actions tell a different story. CSU executives and
Board members have. been significant net sellers of CSU stock in 2006, James Stroud,
Chairman and Secretary, and his controlled entities have sold more than $8.5 miltion of
stock in 2006 while other sellers include: Lawrence Cohen, Vicc Chairman and Chief
Executive Officer; Keith Johannessen, President and Chief Operating Officer; Ralph
Beattie, Chief Financial Officer; Gloria Holland, Vice President; Jerry Lee, Coiltroller;.
Craig F. Hartberg, Independent Director and Victor Nee, an Independent Director. These
stock sales reiterate our vicw that management is not committed to its “growth strategy”
and that a sale or liquidation should be commienced.

LIBC/2888461.2
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2000 Westchester Ave
Purchasc, NY 10577

MorganStanley

December 6, 2006

Malcolm F. MacLean IV
- Managing Member
Mercury Real Estate Advisors L.I.C
100 Field Point Road
Greenwich, Connecticut 06830

RE: Capilal Senior Living Corp Common Stock [Cusip 140475 10 4]
Dear Mr. MacLean:

" As of December 4% 2006, the funds managed by Mercury Real Estate Advisors LLC had
2,603,749 Capital Senior Living Corp Commeon Stock [Cusip 140475 10 4], Lid beld in
custody with Morgan Stanley.

Meroury Real Bstate Adwsora LLC has been & shareholdcr with at leagt $2,000 in market
vahue for al least a year,
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GOODWIN]JPROCTER ' Goodwin Procter LLp T: 617.570.1000

Counsellors at Law F. 617.523.1231

Exchange Place goodwinprocter.com

Boston, MA 02109

February 3, 2007

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re:  Capital Senior Living Corporation

Dear Sir or Madam:

This firm represents Mercury Real Estate Advisors LLC (the “Proponent™) in connection with
the shareholder proposal (the “Proposal”) that the Proponent submitted to Capital Senior Living
Corporation, a Delaware corporation (the *Company™), on December 8, 2006 for inclusion in
the materials to be distributed by the Company in connection with its 2007 annual meeting of
stockholders (the “Proxy Materials™). In accordance with Rule 14a-8(k), the Proponent offers
this letter in response to the January 17, 2007 letter submitted by Willkie Farr & Gallagher LLP
on behalf of the Company (the “Position Letter”), requesting that the Division of Corporation
Finance {(the “Division™) of the Securities and Exchange Commission (the “Commission” or the
“SEC™) issue no-action relief under Rule 14a-8(i)(3), Rule 14a-8(i)(7) and Rule 14a-8(i)(10).

Pursuant to Rule 14a-8(k), we are enclosing six (6) copies of (i) this letter, (ii) the Position
Letter, and (iii) the Proposal and accompanying correspondence dated December 8, 2006. A
copy of this letter is sirnultaneously being sent to the Company and Willkie Farr & Gallagher
LLP, as counsel to the Company.

L The Proposal

The proposal that the Proponent submitted for inclusion in the Proxy Materials reads as
follows:

Proposed Resolution

That the stockholders of the Corporation recommend that the Board of Directors
promptly engage an investment banking firm and pursue a sale or liquidation of
the Corporation.

Supporting Statgment

We believe a sale or liquidation of the Corporation is in the best interests of
stockholders for the following reasons:

LIBC/2916526.4
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1) The Corporatlon has 0perated at a loss ror the last tbree years. In our
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2)

3)

4)

3)

opinion, management has destroyed sharsholder value with a net loss of $3.4
million in the first nine months of 2006 $5.4 million in 2005 and $6.8 million in
2004, .

. . . . . -,
. . ' .

The Corporationflgcks the sufficient size réquired to operate as a public
company. In our view, sharcholders' equity is being wasted on general and
administrative expenses, and, in particular, executive compensation packages,
that are not commensurate with the size of the company. General and
administrative expenses et the Corporation totaled 9.7% of revenues during
fiscal 2005 while the ratio of GR A 10 revenues in the Corporzation’s Peer Group
for this period averaged 5.7%. Also, executives have what we view as the rare
benefit of “evergreen™ employment contracts.

Healthcare real estate valuaticns have reached a peak. Capitalization rates
for senior living assets similar to those owned by CSU have fallen to
approximately 6.5 — 7.0% from approximately 10% over the past several years,
This cap-rate compression, occurring over a peried of historically low interest
rates, has led to a significant increase in the value of CSU’s current portfolio.
We believe that it is in the best interest of shareholders for the Corporation to
capitalize on this. value through a sale or liquidation of the Corporation instead
of continuing to operate unprofitably as a public company with the risk that
healthcare real estate valuations start to decline.

The Corporation is an attractive acquisition candidate . for a national
healthcare owner/operator. While we believe that the Corporation is too small
to generate economies of scale with its widely dispersed portfolio, several of the
national owner/operators could achieve operating synergies through an

-acquisition of CSU. Further, we believe CSU is trading at a significant discount

to its intrinsic or liquidation value.

Senior executives and Board members continue to sell stock in the
Corporation and are becoming less aligned with ' the interests of
shareholders. While management reiterates on quarterly conference calls that

they expect 1o create significant value pursuing their business sirategy, their

actions tell a different story. CSU executives and Board members have been
significant net sellers of CSU stock in 2006. James Stroud, Chairman and
Secretary, and his controlled entities have sold more than $8.5 million of stock
in 2006 while other sellers include: Lawrence Cohen, Vice Chaimman and Chief
Executive Officer; Keith Johannessen, President and Chief Operating Officer;
Ralph Beattie, Chief Financial Officer; Gloria Holland, Vice President; Jerry
Lee, Controller; Craig F. Hartberg, Independent Director and Victor Nee, an
Independent Director. These stock sales reiterate our view that management is
not committed to its "growth strategy™ and that a sale or liquidation should be
commenced.
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IL Respoase to the Position Letter

For the reasons set forth below, the Proponent believes that the Position Letter fails to set forth
a sufficient basis to exclude the Proposal from-the Proxy Materials. A careful reading of Staff
Legal Bulletin 14B, dated September 15, 2004 (the “Staff Legal Bulletin”), together with the
Commission's views set forth in various no-action letters, negates the Company’s Rule 14a-
8(i)(3) and other arguments and provrdes ‘the Company with a sunple remedy — to set forth in
its statement of opposition in its proxy statement a rebuttal to the Proponent’s supporting
statement (the “Supporting Statement™). We believe that a paramount considération of the
Division in the Staff Legal Bulletin was to emphasize this available remedy rather than to seek
modification to or exclusion of a shareholder proposal. In reviewing the Company’s Position
Letter with respect to its request for exclusion of the Proposal under Rule 14a-8(i)(3), it is clear
that all of the Company's arguments fall within the circumstances described by the Division in
the Staff Legal Bulletin that are not proper grounds for a modification or exclusion request. In
addition, the no-action letters cited by the Company in support of its arguments that the
Proposal can be excluded under the Rule 14a-8(i)(3) “contrary to the proxy rules” exclusion,
the Rule 14a-8(i)(10) “substantially implemented” exclusion and the Rule 14a-8(i)(7) “ordinary
business™ exclusion are, in each case, simply not applicable to the present facts. For these
reasons and as discussed further below, the Proponent respectfully submits that the
Commission deny the Company’s request for exclusion.

A. Response io the Company's Argument that the Proposal is Contrary to the Proxy Rules,
Including Rule 14a-9,

The Company has requested that the Proposal be excluded in its entirety based upon the
assertion that the Proposal contains false and misleading statements. In support of this
contention, the Company cites a number of no-action letters for the proposition, in part, that a
shareholder proposal may be properly omitted in its entirety if it contains false and misleading
statements. However, a review of the no-action letters cited by the Company for such
proposition demonstrates exactly the opposite — that the Division generally does not permit the
wholesale exclusion of shareholder proposals on the basis of Rule 14a-8(i)(3). For example, in
each of International Business Machines Corporation, SEC No-Action Letter, 2006 LEXIS 112
(January 26, 2006) (the “IBM No-Action Letter”), Sysco Corp., SEC No-Action Letter, 2003
LEXIS 672 (August 12, 2003), and DCB Financial Corp., SEC No-Action Letter, 2003 LEXIS
337 (March 5, 2003), the Commission permitted reformation of the shareholder proposal and
refused to permit the Company to exclude the proposal in its entirety under Rule 14a-8(i)(3).
In the single instance cited by the Company where the Commission permitted exclusion of the
proposal in its entirety, the proponents were requesting that the company change its name to
“The Hell with Shareholders.” See General Magic, Inc., SEC No-Action Letter, 2000 LEXIS
602 (May 1, 2000). Clearly, the Proposal, which concems the retention of an investment bank

LIBC/2916526.4
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to explore a sale or liquidation of the Company and reflects the subject matter of a legitimate
shareholder interest, is distinguishable from the request for General Magic to adopt a
nonsensical and inflammatory corporate name.

In support of its assertion that the Proposal may be excluded in its entirety pursuant to Rule
14a-8(i)(3), the Company contends that the Proposal’s recommendation that the Company
pursue a “sale or liquidation™ of the Company is inherently vague and indefinite. The
Company'’s hyper-technical argument is itself vague and unsubstantiated by any reasoning, puts
form over substance and is contrary to no-action letters in which the Commission has refused to
permit the exclusion of shareholder proposals with substantially similar language. See
Allegheny Valley Bancorp.,, Inc. SEC No-Action Letter, WSB File No, 0108200104 (January 3,
2001) (the “Allegheny No-Action Letter”); Student Loan Corporation, SEC No-Action Letter,
WSB File No. 032299030 (March 18, 1999); Penn Virginia Corp., SEC No-Action Letter, 1997
WL 83093 (February 24, 1997); Portsmouth Bank Shares, Inc., SEC No-Action Letter, 1993
LEXIS 303 (February 24, 1993). Specifically, in Allegheny, the Commission refused to permit
the exclusion of a proposal that advocated for the retention of an investment bank to explore the
“purchase of the Bank’s stock or assets.” In Student Loan Corporation, the proposal
recommended that the company engage an investment banker “to explore all alternatives to
enhance the value of the Company, including, but not limited to the possible sale or merger of
the Company, or premium tender offer share repurchases of the stock of the Company...”

These no-action letters stand for the proposition that the advocacy of one or more types of
extraordinary transactions in a shareholder proposal simply reflects the reality that a sale
process can take on multiple forms. Furthermore, we believe that the Commission’s refusal to
permit similarly worded proposals to be excluded is predicated on the fact that any reasonable
shareholder can understand that the basic premise of the Proposal relates to the sale (by one
means or another) of all the assets of the Company and the retention of a financial advisor to
help facilitate such a transaction. As such, the Company’s arguments that the Proposal may be
excluded on the grounds that it is vague or indefinite is entirely without merit and inconsistent
with previously issued no-action letters.

In the Company's Position Letter, it next engages in a line-by-line attempt to argue for the
Proposal’s exclusion under Rule 14a-8(i)(3) on the grounds that the Supporting Statement runs
afoul of 14a-9. Even taking the Company's arguments at face value, the Supporting Statement
can easily be modified to address the Company’s concerns, in keeping with the Commission’s
long-standing policy of permitting revisions to correct deficiencies. In fact, even the no-action
precedent cited by the Company clearly supports this position. See IBM No-Action Letter
(permitting six paragraphs to be deleted). However, the Proponent believes that modifications
to the Supporting Statement are unnecessary because all of the issues raised by the Company
can be fairly and adequately addressed by the Company in its statement of opposition in its
proxy statement.

LIBC/2916526.4
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In the Staff Legal Bulletm, the Dmsxon stated

..going forward, we belleve hat it would not be appropnate for compames to exclude
supportmg statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in the
following circumstances:

» the company objects to factual assertions because they are not supported;

« the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

 the company objects to factual assertions because those assertions may be interpreted by
shareholders in a manner that is unfavorable to the company, its directors, or its
officers; and/or

« the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as
such,

We believe that it is appropnate under rule 14a—8 for companies to address these objections in
their statements of opposition.”

Since the date of the Staff Legal Bulletin, the Commission has refused to grant no-action relief
to issuers in keeping with this guidance. See, e.g., High Income Securities Fund, SEC No-
Action Letter, 2006 LEXIS 409 (March 14, 2006) (“We do not believe that any staternent in the
Supporting Statement rises to the level of materially misleading, and many are simply
statements of the Proponent’s opinion. The Fund will have an opportunity to include in its
proxy statement arguments reflecting its own point of view on the proposal.”) (the “High

- Income Securities Fund No-Action Letter’) As described below, the Proponent firmly believes
that the present facts are substantially similar in the aggregate to the circumstances discussed in
the High Income Securities Fund No-Action Letter.

In Paragraph No. 1.of the Supporting Statement, the Company asserts that the Proponent’s
opinion that management has destroyed sharcholder value as a result of recent losses is false
and misleading. The merits of this assertion are baseless and are inconsistent with the
Division’s guidance in several of the categories described above, particularly in view of the {act
that the Proponent specifically identified its statement as an opinion. Fundamentally, the
"Proponent’s statement simply presents the Compdny s GAAP net loss for each of the last three
years. The Proponent firmly believes that it is entitled 1o its opinion, clearly identified as such,
that substantial, sustained GAAP net losses in each of the last three years amount to a
destruction of shareholder value. Furthermore, in today’s market environment, in which

LiBC/2916526.4
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investors are increasingly sophisticated and have access to a plethora of information concerning
the Company, the Proponent finds it difficult to understand how an average investor could be
mislead by the Proponent’s clearly identified opinion that is accompanied by the Company’s
own GAAP financial information. The Proponent believes that the Company’s arguments are
an attempt to create an exception that would swallow the rule, i.c., because the Supporting
Statement and Proposal must be limited t6 500 words or less, the Proponent could never
express an opinion or present any of the Company’s financial information because the
Proponent would likely require more than 500 words in order to include every other possible
quantitative and qualitative disclosure needed to completely insulate it from an assertion that it
is false and misléading under Rule 14a-9. Respectfully, the Proponent contends that the
Commission’s position does not create such a draconian requirement. Perhaps at the most basic
level, the Company is simply concerned that shareholders may interpret the Proponent’s
opinion “in a manner that is unfavorable to the company, its directors, or its officers,” which,
pursuant to the Staff Legal Bulletin, is not grounds for exclusion or modification particularly
because the Company is entitled to make counter arguments in its statement in opposition in the
Proxy Materials.

In Paragraph No. 2 of the Supporting Statement, the Company attacks the Proponent’s grounds
for making this statement under Rule 14a-8(i}(3). Again, the Company’s arguments are
unpersuasive and are contrary to the Division’s guidance set forth in the Staff Legal Bulletin. In
this regard, the Proponent clearly identifies its statement as an opinion by using the words “In
our view....”. Furthermore, the Company again embarks on a hyper-technical argumnent that
because two of the five companies in its peer group use two expense ratio metrics (i.e., G&A
expenses as & percentage of reported revenues and G&A expenses as a percentage of
annualized revenues under management), the Proponent must also disclose the additional
expense ratio that the majority of the peer group apparently does not use. Furthermore, the
Company states in the Position Letter that “... G&A expenses as a percentage of annualized
revenues under management is recognized as a metric that accurately portrays the G&A
expense-to-revenue ratio on an ‘apples to apples’ basis.” However, the Company chose not to
go further and note that it is the Company that, in its opinion, believes that G& A expenses as a
percentage of annualized revenues is an appropriate additional metric, The Proponent
respectfully submits to the Commission that the Company is certainly entitled to its opinion just
as the Proponent is entitled to the Proponent’s opinion. The Proponent believes that this is
exactly the kind of disclosure that the Company should simply make in its statement in
opposition, i.e., the Company can state why it believes a different or additional expense ratio is
a financial metric for stockholders to consider in response to the Proponent’s views on the
subject.

With respect to Paragraph Nos. 3 and 4, the Company asserts that several of the Proponent’s
statements are false and misleading. The Company further cites capitalization rates published

LIBC/2916526.4
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by the National Investment Center for the Seniors Housing & Care Industry of 8.3% for
independent living properties and 8.7% for assisted living properties (which figures the
Proponent notes are more than seven months old). Again, this is precisely disclosure that the
Company may consider making in its statement of opposition because the Proponent’s
statements are opinions and beliefs to which it is entitled, consistent with the last category set
forth in the language of the Staff Legal Bulletin cited above. Throughout the Supporting
Statement, the Proponent was careful to describe its views as opinions by using words such as
“in our opinion,” “we believe” or “it is our view” and, consistent with the guidance in the Staff
Legal Bulletin and no action letters (See, €.g., the High Income Securities Fund No-Action
Letter), it is not necessary to qualify each and every sentence in the Supporting Statement
expressly as an opinion, The Proponent supplementally advises the Staff that its opinions and
beliefs concerning potentially achievable capitalization rates are based on its knowledge and
experience within the industry. In this regard, capitalization rate data can be obtained from
numerous sources available to investors, including investment bank research. For example,
reports published in January 2007 from two major investinent banks note a capitalization rate
of 6.2% in connection with the sale by Sunrise Senior Living Real Estate Investment Trust to

Ventas, Inc. of 74 assisted living facilities and note that capitalization rates are at historic lows. -

Thus, in keeping with the guidance offered in the Staff Legal Bulletin and, specifically the
categories of statements referred to therein and cited above, the Proponent respectfully submits
that the Commission should deny the Company’s request for exclusion or modification of these
paragraphs and simply advise the Company that it may make its arguments against the
Proponent’s views in its opposition statement.

With respect to Paragraph No. 5, the Proponent disagrees with the Company’s characterization
of Messrs. Hartberg's and Nee’s exercise and sale of option shares and option grants in 2006,
However, to eliminate the possibility of any confusion over the phrase “net sellers,” the
Proponent is willing to have the word “net” stricken. This simple modification renders the
Company’s arguments concerning Messrs. Hartberg’s and Nee’s selling activities in 2006
moot. With regard to the Company's assertion that that the first sentence of Paragraph No. 5
impugns the character of the individuals referred to therein, the Proponent respectfully submits
that this is simply the Proponent’s opinion and it is willing to modify this statement to more
clearly indicate that fact if such an express qualification is deemed necessary by the
Commission (which the Proponent believes is not necessary in view of the overall context of
the Supporting Statement), Most importantly, however, is the fact that the Proponent is entitled
to its opinion that significant sales of Company stock are inconsistent with the Proponent’s
belief that insiders should maintain their holdings to fully align their interests with those of the
stockholders generally. The Company’s contention is, in essence, that the Proponent is not
entitled to its opinion, in direct contravention to the guidance set forth in the Staff Legal
Bulletin. Furthermore, the Company’s assertion that the Proponent’s views concerning stock
ownership by insiders is irrelevant is similarly without merit. Quite clearly, the Proponent’s
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opinion in this regard forms a direct basis for its belief that management is not committed to its
“growth strategy.” Once again, the Company has an entire proxy statement in which to craft a
response to the views of the Proponent set forth in the Supporting Statement, and, as directed
by the guidance contained in the Staff Legal Bulletin, the Proponent respectfully submits that
the Commission should request that the Company avail itself of that opportunity.

B. Response to the Company’s Argument that the Proposal Should be Omitted on the Grounds
that the Proposal Has Been Substantially Implemented.

The Company asserts that the Proposal may be excluded under Rule 14a-8(i)(10) on the
grounds that is has been substantially implemented. On certain occasions, the Commission has
granted no-act relief pursuant to Rule 14a-8(i)(10) where a company has substantially
implemented a shareholder proposal related to the retention of an investment bank. However,
in such circumstances, no-action relief under 14a-8(i)(10) has been granted in cases where an
investment bank has been retained following, and in response to, such shareholder proposal,
thus rendering inclusion of the proposal in the proxy materials moot. The facts present in the
context of the Proponent’s Proposal, however, are completely different, because the Company
did not engage an investment banker in response to thé Proponent making the Proposal. ‘
Instead, the Company asserts that the Proposal is moot because of the Company’s consideration
of “various strategies and financial alternatives” in June 2006, a date nearly a year prior 1o the
date of the 2007 Annual Meeting. The Company fails to cite any legal precedent or
interpretation that supports its position that the Proposal can be omitted on the grounds that the
Company had, at some time in the past, retained a third party financial advisor to explore
alternatives that may have included a potential sale of the Company.

Moreover, the retention of Jefferies & Company (“Jefferies”) in June 2006 to consider *various
strategies and financial alternatives” is substantially different than the actions advocated by the
Proponent. The Proponent recommends the retention of an investment bank to undertake a
timely, focused and critical analysis of a sale or liquidation process. In contrast, in June 2006
Jefferies performed a much more general review of strategic alternatives, including many non-
extraordinary transactions, which in any event will be substantially dated as of the 2007 annual
meeting. Because of the focused nature of the Proponent’s requested actions under the
Proposal, the work performed by Jefferies in June 2006 cannot be expected to have produced
the thoughtful insights regarding a potential sale or liquidation process that would result from a
targeted analysis undertaken against a backdrop of the market environment and operating and
financial position of the Company existing today or at the time of the 2007 annual meeting.
Finally, the Proposal is cast as a precatory Proposal, and as such, the Proponent fails to see the
logic in denying stockholders the ability to express their views regarding the Proposal at the
2007 annual meeting. '

LIBC/2916526.4
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C. Response to the Company’s Argument that the Proposal Should be Omitted on the Grounds

that the Proposal Concerns Ordinary Business Operations. " -

-‘l

The Company contends that the Proposal may be excluded under,Rule. l4a 8(1)(7) on the
grounds that its concerns the ordmary business operanons of the Company. This argument is
not only contrary to common sénse, but is also inconsistent with the authority cited by the
Company in support of its posmon The plain language of the Proposal concerns the sale or .
liquidation of the Company — in cnher case, a transaction that can only be characterized as
extraordinary.- In rendering no-action decisions under: Rule 14a—8(|)(7), the Commission has
drawn a sharp distinction between shareholder ‘proposals that advocate an extraordinary -
transaction or transactions specifically, and those that advocate a review of strategic
alternatives more generally, While the Commission has permittcd the exclusion of proposals
requesting that the Company retain an investment bank to maximize shareholder value, which
might involve the consideration of non-extraordinary transactions (See, €.g., Deckers Outdoor
Corporation, SEC No-Action Letter, 2006 LEXIS 373 (March 20, 2006)), it has previously
refused to grant no-action relief under Rule 14a-8(i)(7) where a proposal specifically advocated
a stock or asset sale. For example, in'the Allegheny No-Action Letter, the stockholder
proponent proposed the following resolution;

“RESOLVED, that the shareholders of Allegheny Valley Bancorp, Inc. (the “Bénk") authorize
and direct the Bank’s Board of Directors (the “Board”) to retain an investment bank 1o solicit
offers for the purchase of the Bank’s stock or assets.”

The Commission refused to permit the Bank to exclude the foregoing proposal on the basis of
Rule 14a-8(i)(7). The similarities between the Proposal and the proposal at issue in Allegheny
are striking and suggest, rather strongly, that the Proposal is not properly excludable on the
grounds of Rule 14a-8(i)(7), Whether characterized as a sale or as a liquidation, the Proposal
clearly and unambiguously refers to a sale of stock or sale of assets by any means.

IIl. Conclusion

Based upon the foregoing discussion, the Proponent believes that the Proposal can not be
properly excluded from the Proxy Materials. If the Commission disagrees with the Proponent’s
conclusions, we request the opportunity to confer with the Commission prior to the issuance of
its position.

[f you have any questions or need any additional information with regard to the enclosed or the
foregoing, please contact the undersigned at (617) 570-1865.
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Please indicate your feceipt of this letter and the enclosures by signing the enclosed copy of this
letter and returning it to the undersigned in'the enclosed stamped, self addressed envelope.

Very truly yours,

es A. Matarese:

cc:  David R. Jarvis
Mercury Real Estate Advisors LLC

L1BC/2916526.4
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Janwary 17, 2007

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re: ' Capital Senior Living Corporation - Omission of Stockholder Proposal Pursuant to Rule
14a-8 )

e

Dear Sir or Madam:

- We are writing on behalf of our client, Capital Senior Living Corporation, a Delaware corporation (the
“Company”), pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), to respectfully request that the Staff of the Division of Corporation Finance (the
“Staff”) of the Securities and Exchange Commission (the “Commission’) concur with the Company’s
view that, for the reasons stated below, the stockhelder proposal, consisting of a resolution and
supporting statement (collectively, the “Proposal’) submitted by Mercury Real Estate Advisors LLC
(the “Proponent”), may properly be omitted from the proxy materials to be distributed by the Company
in connection with its 2007 annual meeting of stockholders (the “Proxy Materials™).

Pursuant 1o Rule 14a-8(j)(2), we are enclosing six copies of (i) this letter; (ii) the Proposal and
accompanying correspondence dated December 8, 2006 submitted by the Proponent (attached hereto
as Exhibit A); and (iii} a report indicating recent capitalization rates for assets similar to those held by
the Company (attached hereto as Exhibit B). In accordance with Rule 14a-8(j)(1), a copy of this
submission is simultancously being sent to the Proponent.

I. Introduction

The first part of the Proposal consists of a resolution (the ;‘ReSOIution”) directed to the Board of
Directors of the Company (the “Board”) and reading as follows:

That the stockholders of the Corporation recommend that the Board of Directors promptly engege an
investment banking firm and pursue a sale or liquidation of the Corporation.

The Resolution is followed by a statement in support of the resolution by the Proponent (the
“Supporting Statement™). The text of the Supporting Statement reads as follows:

1} The Corporation has operated at 2 loss for the Iast three years. In owr opinion, management has
destroyed sharcholder value with a net loss of $3.4 million in the first nine months of 2006, $5.4
million in 2005 and $6.8 million in 2004.

2) The Corporation lacks the sufficient size required to operate as a public company. In our view,
sharcholders’ equity is being wasted on general and administrative expenses, and, in particular,
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exccutive compensation packages, that are not commensurate with the size of the company. General
and administrative expenses at the Corporation totaled 9.7% of revenues during fiscal 2005 while the
ratio of G&A to revenues in the Corporation’s Peer Group for this period averaged 5.7%. Also,
executives have what we v:cw as the rare beneﬁt of " rgrecn"'cmploymcnt contracts.

3) Heaslthcare real estate valuadons have resched a peak. Capnnhzanon rates for scnior living assets
similar to those owned by CSU have fallen to approxxmutely 6.5 - 7.0% from approximately 10% over
the past several years,, This cap-rate compmmon, occurring over a period of hxstoncnlly low interest
rates, has led to a significant increase in the value of CSU's current portfolio.: We believe that it is in
the best interest of sharehoiders for the Corporation to capual;zc on this value through a sale or
liquidation of the Corporation instead of continuing to operate unproﬁtably as a public company with
the risk that healthcare real estate valuations start to decline.

4) The Corporation is an attractive acqupsiﬂon candidate fo_r a natlonnl;healthcare owner/operator,
While we belicve that the Corporation is too small to generate cconomics of scale with its wzdely
dispersed portfolio, several of the national owner/operators could achieve cperating synergies through
an acquisition of CSU. Further, we believe CSU is trading at a significant discount to its intrinsic or
liquidation value.

5) Senior executives and Board members continue to sell stock In the Corporatmn und are
becoming less aligned with the interests of shareholders. While management reiterates on quarterly
conference calls that they expect to create significant value pursuing their business strategy, their
actions tell a different story, CSU executives and Board members have been significant net sellers of
CSU stock in 2006. James Stroud, Chairman and Secretary, and his controlled entitics have sold more
than $8.5 million of stock in 2006 while other sellers include: Lawrence Cohen, Vice Chairman and
Chief Executive Officer; Keith Johannessen, President and Chicf Operating Officer; Ralph Beattie,
Chief Financial Officer; Gloria Holland, Vice President; Jerry Lee, Controller; Craig F. Hartberg,
Independent Director and Victor Nee, an Independent Director. These stock sales reiterate our view
that management is not committed to its “growth strategy” and that a sale or liquidation should be
commenced.

The Company respectfully requests confirmation that no enforcement action will be recommended if
the Company omits the Proposal from its Proxy Materials on the following grounds:

1. The Proposal may be excluded under Rule 14a-8(i)(3) as it is contrary to the Cormnission's
- proxy rules, including Rule 14a-9 under the Exchange Act (“Rule 14a-9”), which prohibits
materially false and misleading statements in proxy soliciting materials;

2. The Proposal may be excluded under Rule 14a-8(i)(10) as the Company has already
substantially implemented the Proposal; and -

3. The Proposal may be excluded under Rule 14a-8(i)(7) as it deals with a matter relating to the
Company’s ordinary course of business.

II. Bases for Excluding the Proposal

A. The Proposal Is Contr'g_y to the Commission’s Proxy Rules, Including Rule 14a-9. -

Rule 14a-8(i)(3) provides that a company may exclude a proposal if it violates the proxy rules,
including Rule 14a-9 which prohibits materially false or misleading statements in proxy soliciting
materials. The Staff’s interpretation of this provision was recently clarified in Staff Legal Bulletin
14B, dated September 15, 2004 (“Staff Bulletin 14B™). Staff Bulletin 14B indicates that a proposal
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may be properly excluded when the resolution contained therein is so inherently vague or indefinite
that neither the shareholders voting on the proposal nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonable certainty exactly what actions the proposal
requires. In addition, reliance on Rule 14a-8(i3) may be appropriate where the proposal contains
statements that are demonstrably and materially false or misleading or that impugn the character,
integrity or persopal reputation of an individual, The Steff has previously permitted companies to
exclude entire shareholder proposals or portions of shareholder proposals when the proposals
contained false and misleading statements. See, e.g., International Business Machines, SEC No-Action
Letter, 2006 LEXIS 112 (January 26, 2006); Sysco Corp., SEC No-Action Letter, 2003 LEXIS 672
(August 12, 2003); DCB Financial Corp., SEC No-Action Letter, 2003 LEXIS 337 (March 5, 2003);
and General Magic, Inc., SEC No-Action Letter, 2000 LEXIS 602 (May 1, 2000). Finally, 2 proposal
may also be properly excluded under Rule 14a-8(i)(3) if substantial portions of the supporting
statement are irrelevant to a consideration of the subject matter of the proposal.

The Resolution recommends that the Company pursue “a sale or liquidation” of the Company. These
two types of transactions are fundamentally different from each other, and the Resolution leaves it to
the Board to decide which to pursue. As a consequence, it would be impossible for any shareholder to
know whether he or she was supporting a sale or a liguidation, yet the economic consequences to
shareholders of these two transactions would likely be materially different. In addition, it would be
impossible for the Board to know how to implement the Proposal since some shareholders may have
voted for the Proposal because they favor a liquidation and others because they favor a sale. The
Resolution should therefore be excludable under Rule 14a-8(i)(3) because it is so inherently indefinite
that neither the shareholders in voting on the Proposal nor the Company in implementing the Proposal
would be able to determine with any reasonable certainty exactly what action the Proposal requires. In
this regard, and talang into account the basis on which Staff Bulletin 14B allows a proponent to
remedy “minor defects” in a proposal, we note that the removal of either the “sale option” or the
“liquidation option” from the Proposal would not be “minor in nature” and “would alter the substance”

of the Proposal.

Apart from the Resolution itself, the Supporting Statement is so thoroughly riddled with viclations of
Rule 14a-9 that the Proposal may properly be excluded under Rule 14a-8(i)(3). In fact, every
paragraph of the Supporting Statement runs afoul of Rule 14a-9.

Paragraph No. 1 of the Supporting Statement states that the management of the Company *has
destroyed shareholder value™ as a result of recent net losses. This statement is materially false and
misteading because it equates modest net losses with the destruction of shareholder value when in fact
those losses resulted from a transaction that has built sharcholder value, Indeed, following the
announcement of the Triad Acquisition {described below), the Company’s stock price more than
doubled over the next nine months and stands today at more than triple the stock price immediately
before the announcement of the Triad Acquisition.

Specifically, the losses referred to resulted from the Company’s strategic and weil-considered 2003
acquisition of Triad Senior Living II, L.P., Triad Senior Living 111, L.P., Triad Senior Living IV, L.P.
and Triad Senior Living V, L.P. (the “Triad Acquisition™). Both the Board and management of the
Compeany understood that the Triad Acquisition would cause increased expenses and net losses in the
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near term in exchange for great potential growt.h and foture returns for shareholders. In fact, this was
explained in a Company press release, dated Apnl 30, 2003 (attached as Exhibit 99.1 to the

" "Company's Current Report filed w1th the Comrmssmn on Form'8:K on May 6, 2003):

[Thhe elimination of interest income on the Tnad advances and greater dcprec:ahon on
the increased asset base will initially result in net losses although cash earnmgs are
expected to be positive. Due to our substantial depreciation expenses, it is important for
our shareholders to understand that cash flow has been, and will continue to be, the
yardstick by which we measure operating performance

In addition, the Company’s stock price closed at $3.05 per share on May 5, 2003, the day prior to
the public announcement of the Triad Acquisition. Nine months later, on Fcbruary 5,2004, it
stood at $6.52 per share. More recently, the Company’s stock closed at $10.76 per share on

* . January 16, 2007, squarely belying the Proponent’s contention as to the destruction of

shareholder value

Thus, Paragraph No. 1 of the Supportmg Statement not only fails to adduce support for the contention
it presents, but it also is objectively false and misleading because it (i) is not supportable at all and (ii)
omits the foregomg material facts about the nature of the net losses referred to and the Company s
stock price, which belies the claim of destruction of shareholder value.

Paragraph No.-2 of the Supporting Statement also contains misleading statements and fmls to disclose
information necessary so that shareholders may make an informed decision concemning the advisability

- of the Proposal. This paragraph claims that “general and administrative expenses at the Corporation
totaled 9.7% of revenues during fiscal 2005 while the ratio of G&A to revenues in the Corporation’s
Peer Group for this period averaged 5.7%.” The Company, together with another member of the
Company’s Peer Group (constituting two of the five members), reports two percentages regarding
general and administrative (“G&A™") expenses because each has a significant number of properties that
are managed for third parties. These are: (i) G&A expenses as a percentage of reported revenues; and
(i1) G&A expenses as a percentage of annualized revenues under management, which captures -
revenues generated from properties under management that are not reflected in reported revenues. As
the percentage of managed properties accounting for company revenues may fluctvate and vary from
company to company, G&A expenses as a percentage of annualized revenues under management is
recognized as a metric that accurately portrays the G&A expense-to-revenue ratio on an “apples to
apples” basis. The Company s G&A expenses as a percentage of annualized revenues under '
management for the period in question were equal to 5.8%, very much in line with the Company s Peer
Group average of 5.5%. The Proponent, by implying that the ratio based on reported revenuesisa
comparable statistic across the Company’s Peer Group and ignoring a recognized metric that fairly
permits a comparison of G&A expenses among companics with different revenue profiles, distorts the
comparison and would mislead the Company’s shareholders in violation of Rule 14a-9.

Paragraph No. 3 of the Supporting Statement contains several materially false and misleading
statements. This paragraph states that capitalization rates for assets similar to those held by the
Company “have fallen to approximately 6.5 - 7.0% from approximately 10% over the past several
“years,” However, according to the National Investment Center for the Seniors Housing & Care
" Industry (“NIC™), the average (mean) capitalization rates for the quarter ended June 30, 2006 were
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8.3% for Independent Living properties and 8.7% for Assisted Living properties. See NIC,
http://nic.org/ifi/capitalization_rates.asp and Exhibit B. By claiming an artificially low capitalization
rate (of unknown origin), the Supporting Statement indicates a much higher potential value for a sale
or liquidation of the Company than would result if a more reliable capitalization rate were utilized. As
such, this statement would prevent any shareho!der from. mahng an mformed declsxon concerning the

advisability of the Proposal. »

In addition, Paragraph No. 3 of the Supportmg Statement states that it is not in the best interest of the
Company’s shareholders for the Company to continue “operating unprofitably.” However, the
Company’s Quarterly Report on Form 10-Q for the period ended September 30, 2006, filed with the

- Commission on November 8, 2006 (a month prior o submission of the Proposal), clearly reports net
income (as opposed to a net loss) for the fiscal quarter cndmg September 30, 2006. By implying that
the Company continues to operate at a loss, this statement is false and misleading in violation of Rule
14a-9 since the current and future profitability of the Company is fundamental to a decision whether
shareholders should support a sale or liquidation of the Company.

Paragraph No. 4 of the Supporting Statement states that the stock of the Company is “trading at a

- significant discount to its intrinsic or liquidation value.” This statement is inherently vague and
‘ambiguous as it is not clear exactly what the Proponent is claiming. The Proponent’s use of the word
“or” clearly sugpests that the stock is trading below either its intrinsic value or its liquidation value, but
the Proponent fails to indicate which one. (This failure is not surpnising because if the Proponent knew
which one it meant, one would expect that the Resolution would not have been ambiguous as to
whether it was urging a sale or a liquidation.) Moreover, the Proponent does not indicate, at any point
in this paragraph or elsewhere in the Supporting Statement, what it believes to be either the liquidation
or intrinsic value of the Company. . It is materially misleading for the Proponent to claim that the
Company’s stock is trading below either its liquidation or its intrinsic value without setting forth some
sort of guideline as to what those valuations of the Company actually are. The inherent ambiguity of
this paragraph and the lack of any actual indication of the Company’s value by the Proponent would
prevent any shareholder from making an informed and well-considered decision regarding the merits
of the Proposal, and as such renders the entire paragraph false and misleading.

Paragraph No. 5 of the Supporting Statement not only contains statements that are demonstrably false
and misieading, but elso contains statements that impugn the character, integrity and personal
reputation of individual officers and directors of the Company, again in violation of Rule 14a-9 and the
guidance of the Staff provided in Staff Bulletin 14B. This paragraph states that Company “executives
and Board members have been significant net sellers of CSU stock in 2006” and then proceeds to list
two directors, Craig F. Hartberg and Victor Nee, whose filings with the Commission clearly show that
they were not net setlers of Company stock in 2006. In fact, according to the reports by Messrs,
Hartberg and Nee filed on Form 4 with the Commission, Mr. Hartberg was a net acquiror of Company
stock in 2006 and Mr. Nee’s holdings of Company stock shares were unchanged over the course of the
year. ' :

This paragraph also makes the outrageous statement that “{wihile management reiterates on quarterly
conference calls that they expect to create significant value pursuing their business strategy, their
actions tell a different story.” This statement falsely asserts that the cfficers and directors, who are
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identified by name in the Supporting Statement, have been duplicitous in their communications with
shareholders and the public generally, and it directly impugns the character, integrity and personal
reputation of these individuals, in blatant contravention of Rule 14a-9.

This paragraph also specifically states that James Stroud and entities under his control sold over $8.5
million of Company stock in 2006, implying that “management is not committed to its ‘growth
strategy'” and, as the bold paragraph header indicates, that “Senior Executives and Board
members...are becoming less aligned with the interests of shareholders.” Mr. Stroud, along with
the entities under his control, remains the largest shareholder of the Company and, as such, his
interests remain emphatically aligned with those of the Company’s other shareholders. Finally, the
entire discussion contained in Paragraph No. S of the Supporting Statement is irrelevant to whether the
Board should pursue a sale or liquidation of the Company (and to a shareholder’s consideration of that
proposition), and its inclusion can only serve to confuse the shareholders of the Company.

In light of the confusing ambiguity of the Resolution and the pervasive materially false, misleading and
irrelevant statements contained in the Supporting Statement, the inchusion of the Proposal in the Proxy
Materials would result in a direct violation of Rule 14a-9. We believe, therefore, that the Proposal may
be properly excluded from the Proxy Materials under Rule 14a-8(i)(3).

B. The Proposal Has Been Substantiallx Implemented by the Company.

Rule 14a-8(i)(10) provides that a company may properly omit from its proxy materials a stockholder
proposal and any statement of support therefor “if the company has already substantially implemented
the proposal.” For the reasons sets forth below, the Company believes it has already substantially
implemented the Proposal and that the Proposal is therefore properly excludable under Rule 14a-
8(i)(10).

The Resolution recommends that the Company engage an investment banker and pursue a sale or
liquidation of the Company. By an engagement letter, dated June 15, 2006, the Company engaged the
services of Jefferies & Company (“Jefferies™), a recognized investment banking firm, to advise on the
appropriateness of various strategies and financial alternatives of the Company, including a sale of the
Company. On August 4, 2006, at a meeting of the Board, representatives of Jefferies presented the
firm’'s findings, which led the Board to conclude that entening into a business combination at the
current time would not achieve & premium for shareholders of the Company. The representatives of
Jefferies also noted that sales processes, generally, can cause disruption to the Company’s operations.
Members of the Company’s management confirmed that a potential sale of the Company would be a
particularly sensitive issue in the senior living industry because elderly residents and their families are
very concerned about the stability of their communities’ ownership and management. After due
consideration, the Board concluded that at the present time the Company should not pursue a sale of
the Company, as such a transaction would not create additional shareholder value.

As discussed ebove, the Resolution requests that, after engaging an investment bank, the Company
pursue either a sale or a liquidation of the Company. As it is impossible to both sell and liquidate the
Company, the Board's initial step in implementing the Resolution would necessarily be a thorough and
diligent analysis of the mutually exclusive transactions that have been proposed, and the values that
these transactions could possibly achieve for Company sharcholders, in order to determine which of
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the two requested actions should be taken, In other words, an essential part of the Resolution is that
the Board must exercise its business judgment as to the fulfillment of the Resolution.

The actions taken by the Board in retaining Jefferies and considering potcnt:al strategic alternatives to
increase shareholder value have substantially implemented the Resolution, or at least to the extent it
can do so consistent with its fiduciary duties, Having invoked the business judgment and fiduciary
duties of the Board by presenting a Resolution that requires a choice between mutually exclusive
alternatives, the Proponent cannot say that the Board did not substantially implement the Proposal as
far as its fiduciary duties would allow. The Board considered strategic alternatives and, in the exercise
of its business judgment, based on the advice of Jefferies, determined that continuing with its business
plan would be the most likely way to provide the greatest value to shareholders. Under the
circumstances, then, the Proposal (which necessarily invokes the judgment and discretion of the
Board) has already been substantially implemented by the Company, and including it the Proxy
Materials would be duplicative of previous Company action, would waste Company resources and
could lead to a material disruption of the Company’s business and the lives of its elderly residents.

Based upon the foregoing, the Company should be permitted to omit the Proposal from its Proxy
Materials pursuant to Rule 14a-8(i)(10).

C. The Proposal Deals with a Matter Rela tingr to the Company’s Ordinary Business Operations.

Rule 14a-8(i)(7) provides that a company may properly omit from its proxy materials a stockholder
proposal and any statement of support therefor if “the proposal deals with a matter relating to the
company’s ordinary business operations.” As the Commission has stated, “the general underlying
policy of [Rule 14a-8(i)(7)] is consistent with the policy of most state corporate laws: to confine the
resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual shareholders
meeting.” Exchange Act Release No. 34-40018 (May 21, 1998). Accordingly, the ordinary business
rule operates to exclude shareholder proposals that “deal with ordinary business matters of a complex
nature that [shareholders], as a group, would not be qualified to make an informed judgment on, due to
their lack of business expertise and their lack of intimate knowledge of the issuer’s business.”
Exchange Act Release No. 34-12999 (November 22, 1976). For the reasons sets forth below, the
Company believes that the Proposal deals with matters occurring in the ordinary course of business
and is therefore properly excludable under Rule 14a-8(i)(10). '

While the Resolution seems to contemplate only two steps (i.e., the engagement of an investment bank
and the pursuit of one of two transactions), in reality, due to the inherent differences between these
types of transactions, a third, interim step — the application of the Board’s business judgment -— is
necessarily required. Presumably, the Resolution (if adopted) would require the Board to conduct an
analysis as to whether the proceeds of a sale of the Company would be greater than the liquidation
proceeds, or vice versa. Once such an analysis has been conducted, the Board would be required to
exercise its business judgment and, at a minimum, determine which of these two transactions would
result in greater shareholder value. While the Resolution is couched in terms of two specific
extraordinary transactions, the inherent differences between the two types of transactions would
require the Board to conduct activities that fall within the ordinary course of business, in valuing
potential ways to increase shareholder value. In essence, the Resolution recommends that the Board
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determine, within a limited scope, how to enhance sharcho]der va]ue 'I‘he Staff has long concurred
that shareholder proposals that relate to both extraordinary matters and non-cxtraordmary matters and
that direct a company to investigate means of increasing shareholder value are properly excludable
pursuant to Rule 14a-8(i)(7). See Commercial National Financial Corporation, SEC No-Action Letter,
2006 LEXIS 371; Deckers Outdoor Corporatwn SEC No-Actlon Letter, 2006 LEXIS 373; Medallion
Financial Corp., SEC No-Action Letter, 2004 LEXIS 612; BKF Capatal Group, Inc., SEC No-Action
Letter, 2004 LEXIS 456; and Telular Corporation, SEC No-Action Letter, 2003 LEXIS 798,

o

II1. Conclusion L L

»

" For the reasons discussed above, the Company requests that the Staff concur with the Company's view

that the Proposal may properly be omitted from the Proxy Materials. Should the Staff disagree with
the Company’s position or require any additional information, we would greatly appreciate the
opportunity to confer with the Staff concerning these matters prior to the issuance of a formal
response. '

If the Staff has any questions or comments regarding the foregoing, please contact the undersigned at
(212) 728- 8267.

VCW

Michael A. Schwartz

cc: Capital Senior Living Corporation
Mercury Real Estate Advisors LLC




Mercury Real Estate Advisors LLC
Three River Road -
Greenwich, CT 06807

December 8, 2006

Mr. James A Stroud

Chairman of the Board and Secretary
" Capital Senior Living Corporation

14160 Dallas Parkway, Suite 300

Dallas, Toxas 75254

Re: Shareholder Proposal
Dear Mr. Stroud:

' EXHIBIT A
- On behalf of Mercury Real Estate Advisors LLC (“Mercury™), I hereby submit the
enclosed shareholder proposal (“Proposal™) for inclusion in the proxy statement of Capital Senior
Living Corporation (the “Corporation™} to be circulated to the sharebolders of the Corporation in
conjunction with the next annual meeting of shareholders. The Proposal is submitted under Rule
14a-8 (Proposals of Security Holders) of Regulation 14A promulgated by the Securities and.
Exchange Commission (the “SEC"). _ .
‘Mercury is the owner of approximately 2,369,700 shares of the Corporation’s commen
stock that have been held continuously for more than a year prior to this date of submission. We
| believe that a sale of the Corporation is in the best interests of stockholders and should be
pursued immediately. The Proposal is submitted in order to encourage the Corporation to retain
an investment banker and begin a sale process.

meeting of shareholders. In accordance with the provisions of Rule 14a-8(b) of Regulation 144, -
Maercury's current ownership of such shares is evidenced by the enclosed letter from Morgan
Stanley as well as by the Schedule 13D, initially filed with the SEC on December 2, 2005, and

the amendments thereto, which Schedule 13D and such emendments are on file with the SEC.
Either the undersigned or a designated representative will present the Proposal for consideration

at the annual meeting of shareholders.

if you have any questions or wish to discuss the Proposal, please contact Mr. Maicoim F,
" MacLean at (203) 869-9191.

Sincerely,

MERC ESTATE ADVISORS LLC

Name: Malcolm F. MacLean [V
Title; President

- . -0 ¥

Mercury intends to hold the shares through the date of the Corporation’s next annual
LIBCr2888464.2
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" Proposed Resolution

That the stockholders of the Corporation recommend that the Board of Directors promptly
engage an investment banking fivm and pursue a sale or liquidation of the Corporation.

Supporting Statement

We believe a sale or liquidation of the Corporation is in the best interests of stockholders for the
following reasons:

1) The Corporation has operated at a loss for the last three years..In our opinion,
management has destroyed sharcholder value with a net loss of $3.4 million in the first
nine months of 2006, $5.4 million in 2005 and $6.8 million in 2004,

2) The Corporation lacks the sufficient size required to operate as a public company.
In our view, shareholders' equity is being wasted on general and administrative expenses,
and, in particular, executive compensation packages, that are not commensurate with the
size of the company. General and adininistrative expenses at the Corporation totaled
9.7% of revenues during fiscal 2005 while the ratio of G&A to revenues in the
Corporation’s Peer Group for this period averaged 5.7%. Also, executives have what we
view as the rare benefit of “evergreen™ employment contracts.

3) Healtheare real estate valuations have reached a peak. Capitalization rates for senior
living assets similar to those owned by CSU have fallen to approximately 6.5 — 7.0%
from approximately 10% over the past several years. This cap-rate compression,
occurring over a period of historically low interest rates, has led to a significant increase
in the value of CSU’s current portfolio. We believe that it is in the best interest of
shareholders for the Corporation to capitalize on this value through a sale or liquidation
of the Corporation instead of continuing to operate unprofitably as a public company with
the risk that bealthcare real estate valualions start to decline.

4) The Corporation Is an attractive acquisition candidate for n natfona! healthcare
owner/foperator. While we believe that the Corporation is too small to generate
economies of scale with its widely dispersed portfolio, several of the national
owner/operators could achieve operating synergies through an acquisition of CSU,
Further, we believe CSU is trading at a significant discount o its intrinsic or liquidation
value,

5) Senior executives and Board members continue to sell stock in the Covporation and
are becoming less aligned with the Interests of shareholders. While management

LINC/2888461.2
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reiterates on quarterly conference calls that they expect to create significant value
pursuing their business stratcgy, their actions tell a different story. CSU executives and
Board members have been significant net sellers of CSU stock in 2006, James Stroud,
Chairman and Secretary, and his controlled entities have sold more than $8.5 million of
stock in 2006 while other sellers include: Lawrence Cohen, Vice Chairman and Chief
Exccutive Officer; Keith Johannessen, President and Chief Operating Officer; Ralph
Beattie, Chief Financial Officer; Gloria Holland, Vice President; Jerry L.ee, Controller;
Craig F. Hartberg, Independent Director and Victor Nee, an Independent Director. These
stock sales reiterate our view that management is not committed to its “growth strategy”

and that a sale or liquidation should be commenced.

" LIBC/28E346¢ 2
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2000 Wesechesier Ave
Pucchase, INY 10577

MorganStanley

December 6, 2006

Malcolm F. MacLean IV

Managing Member

Mercury Real Estate Advisors L.J.C
100 Field Point Road

Greenwich, Conmecticut 06830

RE; Capilal Senior Living Corp Comsmon Stock [Cusip 140475 10 4)
Dear Mr. MacLeom:

As of December 4™, 2006, the funds managed by Metcury Real Bstats Advisors LLC had
2,603,749 Capite) Senior Living Corp Common Stock [Cusip 140475 10 4], Ltd held in
custody with Morgan Stanlsy.

Meroury Real Estato Advisora LLC has been & shareholder with at leaat $2,000 in market
value for at least n yoar,

Sincerel

VincentJ, Liganti
Exocutive Director
014-225-4928
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GCGOODWIN]|]PROCTER Goodwin Procter tLp T! 617.570.1000
Counsellors at Law F. 617.523.1231
Exchange Place goodwinprocter.com
Boston, MA 02109

February 3, 2007 : !

U.S. Securities and Exchange Commission \
Division of Corporation Finance Y
Office of Chief Counsel ‘
100 F Street, N.E.

Washington, DC 20549 )

Re: Capital Senior Living Corporation

Dear Sir or Madam:

This firm represents Mercury Real Estate Advisors LLC (the “Proponent™) in connection with
the shareholder proposal (the “Proposal™) that the Proponent submitted to Capital Semor Living
Corporation, a Delaware corporation (the “Company™), on December 8, 2006 for inclusion in
the materials to be distributed by the Company in connection with its 2007 annual meeting of
stockholders (the “Proxy Materials™). In accordance with Rule 14a-8(k), the Proponent offers
this letter in response to the January 17, 2007 letter submitted by Willkie Farr & Gallagher LLP
on behalf of the Company (the “Position Letter”™), requesting that the Division of Corporation
Finance (the “Division”) of the Securities and Exchange Commission (the “Commission” or the
“SEC”) issue no-action relief under Rule 14a-8(i)(3), Rule 14a-8(iX7) and Rule 14a-8(i)(10).

Pursuant to Rule 14a-8(k), we are enclosing six (6) copies of (1) this letter, (1) the Position
Letter, and (i1i) the Proposal and accompanying correspondence dated December 8, 2006. A
copy of this letter is simultaneously being sent to the Company and Willkie Farr & Gallagher
LLP, as counsel to the Company.

L. The Proposal

The proposal that the Proponent submitted for inclusion in the Proxy Materials reads as
follows:

Proposed Resolution

That the stockholders of the Corporation recommend that the Board of Directors
promptly engage an investment banking firm and pursue a sale or liquidation of
the Corporation.

Supporting Statement

We believe a sale or liquidation of the Corporation is in the best interests of
stockholders for the following reasons:
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2)

3)

4)

3)

The Corporation has operated at a loss for the last three years. In our
opinion, management has destroyed shareholder value with a net loss of $3.4
million in the first nine months of 2006, $5.4 million in 2005 and $6.8 million in
2004.

The Corporation lacks the sufficient size required to operate as a public
company. In our view, shareholders’ equity is being wasted on general and
administrative expenses, and, in particular, executive compensation packages,
that are not commensurate with the size of the company. General and
administrative expenses at the Corporation totaled 9.7% of revenues during
fiscal 2005 while the ratio of G&A to revenues in the Corporation’s Peer Group
for this period averaged 5.7%. Also, executives have what we view as the rare
benefit of “evergreen” employment contracts.

Healthcare real estate valuations have reached a peak. Capitalization rates
for senior living assets similar to those owned by CSU have fallen to
approximately 6.5 — 7.0% from approximately 10% over the past several years.
This cap-rate compression, occurring over a period of historically low interest
rates, has led to a significant increase in the value of CSU’s current portfolio.
We believe that it is in the best interest of shareholders for the Corporation to
capitalize on this value through a sale or liquidation of the Corporation instead
of continuing 10 operate unprofitably as a public company with the risk that
healtheare real estate valvations start to decline.

The Corporation is an attractive acquisition candidate for a national
healthcare owner/operator. While we believe that the Corporation is too small
to generate economies of scale with its widely dispersed portfolio, several of the
national owner/operators could achieve operating synergies through an
acquisition of CSU. Further, we believe CSU is trading at a significant discount
to its intrinsic or liquidation value.

Scnior executives and Board members continue to sell stock in the
Corporation and are becoming less aligned with the interests of
shareholders. While management reiterates on quarterly conference calls that
they expect to create significant value pursuing their business strategy. their
actions tell a different story. C8U executives and Board members have been
significant net sellers of CSU stock in 2006. James Stroud, Chairman and
Secretary, and his controlled entities have sold more than $8.5 million of stock
in 2006 while other sellers include: Lawrence Cohen, Vice Chairman and Chief
Executive Officer; Keith Johannessen. President and Chief Operating Officer;
Ralph Beattie, Chief Financial Officer; Gloria Holland, Vice President; Jerry
Lee, Controller; Craig F. Hartberg, Independent Director and Victor Nee, an
Independent Director. These stock sales reiterate our view that management is
not committed to its “growth strategy” and that a sale or liquidation should be
commenced.
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I1. Response to the Position Letter

For the reasons set forth below. the Proponent believes that the Position Letter fails 10 set forth
a sufficient basis to exclude the Proposal from the Proxy Materials. A caretul reading of Staff
Legal Bulletin 14B, dated September 15, 2004 (the “Staff Legal Bulletin™), together with the
Commission’s views set forth in various no-action letters, negates the Company’s Rule 14a-
8(i)(3) and other arguments and provides the Company with a simple remedy — to set forth in
its statement of opposition in its proxy statement a rebuttal to the Proponent’s supporting
statement (the “Supporting Statement”). We believe that a paramount consideration of the
Division in the Staff Legal Bulletin was to emphasize this available remedy rather than to seek
modification to or exclusion of a shareholder proposal. 1n reviewing the Company’s Position
Letter with respect to its request for exclusion of the Proposal under Rule 14a-8(i)(3), it is clear
that all of the Company’s arguments fall within the circumstances described by the Division in
the Staff Legal Bulletin that are not proper grounds for a modification or exclusion request. In
addition, the no-action letters cited by the Company in support of its arguments that the
Proposal can be excluded under the Rule 14a-8(1)(3) “contrary to the proxy rules” exclusion,
the Rule 14a-8(i)(10) “substantially implemented” exclusion and the Rule 14a-8(i)(7) “ordinary
business” exclusion are, in each case, simply not applicable to the present facts. For these
reasons and as discussed further below, the Proponent respectfully submits that the
Commission deny the Company’s request for exclusion.

A. Response to the Company’s Argument that the Proposal is Contrary to the Proxy Rules,
Including Rule 14a-9.

The Company has requested that the Proposal be excluded in its entirety based upon the
assertion that the Proposal contains false and misleading statements. In support of this
contention, the Company cites a number of no-action letters for the proposition, in part, that a
shareholder proposal may be properly omitted in its entirety if it contains false and misleading
statements. However, a review of the no-action letters cited by the Company for such
proposition demonstrates exactly the opposite — that the Division generally does not permit the
wholesale exclusion of shareholder proposals on the basis of Rule 14a-8(i)(3). For example, in
each of International Business Machines Corporation, SEC No-Action Letter, 2006 LEXIS 112
(January 26, 2006) (the “IBM No-Action Letter”), Sysco Corp., SEC No-Action Letter, 2003
LEXIS 672 (August 12, 2003), and DCB Financial Corp.. SEC No-Action Letter, 2003 LEXIS
337 (March 5. 2003), the Commission permitied reformation of the shareholder proposal and
refused to permit the Company to exclude the proposal in its entirety under Rule 14a-8(i)(3).
In the single instance cited by the Company where the Commission permitted exclusion of the
proposal in its entirety, the proponents were requesting that the company change its name to
“The Hell with Shareholders.” See General Magic, Inc., SEC No-Action Letter, 2000 LEXIS
602 (May 1, 2000). Clearly, the Proposal, which concerns the retention of an investment bank
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to explore a sale or liquidation of the Company and reflects the subject matter of a legitimate
shareholder interest, is distinguishable from the request for General Magic to adopt a
nonsensical and inflammatory corporate name.

In support of its assertion that the Proposal may be excluded in its entirety pursuant to Rule
14a-8(i)(3), the Company contends that the Proposal’s recommendation that the Company
pursue a “sale or liquidation” of the Company is inherently vague and indefinite. The
Company’s hyper-technical argument is itself vague and unsubstantiated by any reasoning. puts
form over substance and is contrary 1o no-action letters in which the Commission has refused to
permit the exclusion of shareholder proposals with substantially similar language. See
Allegheny Valley Bancorp., Inc. SEC No-Action Letter, WSB File No. 0108200104 (January 3,
2001) (the “Allegheny No-Action Letter”); Student Loan Corporation, SEC No-Action Letter,
WSB File No. 032299030 (March 18, 1999); Penn Virginia Corp., SEC No-Action Letter, 1997
WL 83093 (February 24, 1997); Portsmouth Bank Shares, Inc., SEC No-Action Letter, 1993
LEXIS 303 (February 24, 1993). Specifically, in Allegheny, the Commission refused to permit
the exclusion of a proposal that advocated for the retention of an investment bank to explore the
“purchase of the Bank’s stock or assets.” [n Student Loan Corporation, the proposal
recommended that the company engage an investment banker “to explore all alternatives to
enhance the value of the Company, including, but not limited to the possible sale or merger of
the Company, or premium tender offer share repurchases of the stock of the Company...”

These no-action letters stand for the proposition that the advocacy of onc or more types of
extraordinary transactions in a shareholder proposal simply reflects the reality that a sale
process can take on multiple forms. Furthermore, we believe that the Commission’s refusal to
permit similarly worded proposals to be excluded is predicated on the fact that any reasonable
shareholder can understand that the basic premise of the Proposal relates to the sale (by one
means or another) of all the assets of the Company and the retention of a financial advisor to
help facilitate such a transaction. As such, the Company’s arguments that the Proposal may be
excluded on the grounds that it is vague or indefinite is entirely without merit and inconsistent
with previously issued no-action letters.

[n the Company’s Position Letter, it next engages in a line-by-line attempt 1o argue for the
Proposal’s exclusion under Rule 14a-8(i)(3) on the grounds that the Supporting Statement runs
afoul of 14a-9. Even taking the Company’s arguments at face value, the Supporting Statement
can easily be modified to address the Company’s concerns, in keeping with the Commission’s
long-standing policy of permitting revisions to correct deficiencies. In fact, even the no-action
precedent cited by the Company clearly supports this position. See IBM No-Action Letter
(permitting six paragraphs to be deleted). However, the Proponent believes that modifications
to the Supporting Statement are unnecessary because all of the issues raised by the Company
can be fairly and adequately addressed by the Company in its staicment of opposition in its
proxy statement.
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In the Staff Legal Bulletin, the Division stated:

*,..going forward, we believe that it would not be appropriate for companies to exclude
supporting statement language and/or an entire proposal in reliance on rule 14a-8(1)(3) in the
following circumstances:

« the company objects to factual assertions because they are not supported;

 the company objects to factual assertions that, while not materially false or misleading.
may be disputed or countered;

+ the company objects to factual assertions because those assertions may be interpreted by
shareholders in a manner that is unfavorable to the company, its directors, or its
ofticers; and/or

» the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as
such.

We believe that it is appropriate under rule 14a-8 for companies to address these objections in
their statements of opposition.”

Since the date of the Staff Legal Bulletin, the Commission has refused to grant no-action rehef
1o issuers in keeping with this guidance. See, e.g., High Income Securities Fund, SEC No-
Action Letter, 2006 LEXIS 409 (March 14, 2006) (*We do not believe that any statement in the
Supporting Statement rises to the level of materially misleading, and many are simply
statements of the Proponent’s opinion. The Fund will have an opportunity to include in its
proxy statement arguments reflecting its own point of view on the proposal.”) (the “High
Income Securities Fund No-Action Letter”) As described below, the Proponent firmly believes
that the present facts are substantially similar in the aggregate to the circumstances discussed in
the High Income Securities Fund No-Action Letter.

In Paragraph No. 1 of the Supporting Statement, the Company asserts that the Proponent’s
opinion that management has destroyed sharcholder value as a result of recent losses is false
and misleading. The merits of this assertion are baseless and are inconsistent with the
Division’s guidance in scveral of the categories described above, particularly in view of the Tact
that the Proponent specifically identified its statement as an opinion. Fundamentally, the
Proponent’s statement simply presents the Company’s GAAP net loss for each of the last three
years. The Proponent firmly believes that it is entitled to its opinion, clearly identified as such,
that substantial, sustained GAAP net losses in each of the last three years amount to a
destruction of shareholder value. Furthermore, in today’s market environment, in which

LIBC/2916526.4



GOODWIN|PROCTER

U.S. Securities and Exchange Commission
February 3, 2007
Page 6

investors are increasingly sophisticated and have access 1o a plethora of information concerning
the Company, the Proponent finds it difficult to understand how an average investor could be
mislead by the Proponent’s clearly identified opinion that is accompanied by the Company’s
own GAAP financial information. The Proponent believes that the Company’s arguments are
an atlempt to creat¢ an exception that would swallow the rule, i.e., because the Supporting
Statement and Proposal must be limited to 500 words or less, the Proponent could never
express an opinion or present any of the Company’s financial information because the
Proponent would likely require more than 500 words in order to include every other possible
quantitative and qualitative disclosure needed to completely insulate it from an assertion that it
is false and misleading under Rule 14a-9. Respectfully, the Proponent contends that the
Commission’s position does not create such a draconian requirement. Perhaps at the most basic
level, the Company is simply concerned that shareholders may interpret the Proponent’s
opinion “in a manner that is unfavorable to the company, its directors, or its officers,” which,
pursuant to the Staff Legal Bulletin, is not grounds for exclusion or modification particularly
because the Company is entitled to make counter arguments in its statement in opposition in the
Proxy Materials.

In Paragraph No. 2 of the Supporting Statement, the Company attacks the Proponent’s grounds
for making this statement under Rule 14a-8(1)(3). Again, the Company’s arguments arc
unpersuasive and are contrary to the Division’s guidance set forth in the Staft Legal Bulletin. In
this regard, the Proponent clearly identifies its statement as an opinion by using the words “In
our view....”. Furthermore, the Company again embarks on a hyper-technical argument that
because two of the five companies in its peer group use two expense ratio metrics (i.e., G&A
expenses as a percentage of reported revenues and G&A expenses as a percentage of
annualized revenues under management), the Proponent must also disclose the additional
expense ratio that the majority of the peer group apparently does not use. Furthermore, the
Company states in the Position Letter that *“...G& A expenses as a percentage of annualized
revenues under management is recognized as a metric that accurately portrays the G&A
expense-to-revenue ratio on an ‘apples to apples’ basis.” However, the Company chose not o
go further and note that it is the Company that, in its opinion, believes that G&A expenses as a
percentage of annualized revenucs is an appropriate additional metric. The Proponent
respectfully submits to the Commission that the Company is certainly entitled to its opinion just
as the Proponent is entitled to the Proponent’s opinion. The Proponent believes that this is
exactly the kind of disclosure that the Company should simply make in its statement in
opposition, i.¢., the Company can state why it believes a different or additional expense ratio i1s
a financial metric for stockholders to consider in response to the Proponent’s views on the
subject.

With respect to Paragraph Nos. 3 and 4, the Company asserts that several of the Proponent’s
statements are false and misleading. The Company further cites capitalization rates published
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by the National Investment Center for the Seniors Housing & Care Industry of 8.3% for
independent living properties and 8.7% for assisted living properties (which figures the
Proponent notes are more than seven months old). Again, this is precisely disclosure that the
Company may consider making in its statement of opposition because the Proponent’s
statements are opinions and beliefs to which it is entitled, consistent with the last category set
forth in the language of the Staff Legal Bulletin cited above. Throughout the Supporting
Statement, the Proponent was careful 1o describe its views as opinions by using words such as
“in our opinion,” “we believe” or “it is our view” and, consistent with the guidance in the Staff
Legal Bulletin and no action letters (See, e.g., the High Income Securities Fund No-Action
Letter), it is not necessary to qualify each and every sentence in the Supporting Statement
expressly as an opinion. The Proponent supplementally advises the Staff that its opinions and
beliefs concerning potentially achievable capitalization rates are based on its knowledge and
experience within the industry. In this regard. capitalization rate data can be obtained from
numerous sources available 1o investors, including investment bank research. For example,
reports published in January 2007 from two major investment banks note a capitalization rate
of 6.2% in connection with the sale by Sunrise Senior Living Real Estate Investment Trust 10
Ventas, Inc. of 74 assisted living facilities and note that capitalization rates are at historic lows.
Thus, in keeping with the guidance offered in the Staff Legal Bulletin and, specifically the
categories of statements referred to therein and cited above, the Proponent respectfully submits
that the Commission should deny the Company’s request for exclusion or modification of these
paragraphs and simply advise the Company that it may make its arguments against the
Proponent’s views in its opposition statement.

With respect to Paragraph No. 5, the Proponent disagrees with the Company’s characterization
of Messrs, Hartberg’s and Nee’s exercise and sale of option shares and option grants in 2006.
However, to eliminate the possibility of any contusion over the phrase “net sellers.” the
Proponent is willing 10 have the word “net” stricken. This simple medification renders the
Company’s arguments concerning Messrs. Hartberg’s and Nee’s selling activities in 2006
moot. With regard to the Company’s assertion that that the first sentence of Paragraph No. 5
impugns the character of the individuals referred to therein, the Proponent respectfully submits
that this is simply the Proponent’s opinion and it is willing to modify this statement to more
clearly indicate that fact if such an express qualification is deemed necessary by the
Commission (which the Proponent believes is not necessary in view of the overall context of
the Supporting Statement). Most importantly, however, is the fact that the Proponent is entitled
10 its opinion that significant sales of Company stock are inconsistent with the Proponent’s
belief that insiders should maintain their holdings to fully align their interests with those of the
stockholders generally. The Company’s contention is, in ¢ssence, that the Proponent is not
entitled to its opinion, in direct contravention to the guidance set forth in the Staff Legal
Bulletin, Furthermore, the Company’s assertion that the Proponent’s views concerning stock
ownership by insiders is irrelevant is similarly without merit. Quite clearly, the Proponent’s
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opinion in this regard forms a direct basis for its belief that management is not committed to its
“growth strategy.” Once again, the Company has an entire proxy statement in which to craft a
response 1o the views of the Proponent set forth in the Supporting Statement, and, as directed
by the guidance contained in the Staff Legal Bulletin, the Proponent respectfully submits that
the Commission should request that the Company avail itself of that opportunity.

B. Response to the Company’s Argument that the Proposal Should be Omitted on the Grounds
that the Proposal Has Been Substantially Implemented.

The Company asserts that the Proposal may be excluded under Rule 14a-8(i)(10) on the
grounds that is has been substantially implemented. On certain occasions, the Commission has
granted no-act relief pursuant to Rute 14a-8(i)(10) where a company has substantially
implemented a shareholder proposal related to the retention of an investment bank. However,
in such circumstances, no-action reliel under 14a-8(i)(10) has been granted in cases where an
investment bank has been retained following, and in response to, such shareholder proposal,
thus rendering inclusion of the proposal in the proxy materials moot. The facts present in the
context of the Proponent’s Proposal, however, are completely different, because the Company
did not engage an investment banker in response to the Proponent making the Proposal.
Instead, the Company asserts that the Proposal is moot because of the Company’s consideration
of *various strategies and financial alternatives™ in June 2006, a date nearly a year prior to the
date of the 2007 Annual Meeting. The Company fails to cite any legal precedent or
interpretation that supports its position that the Proposal can be omitted on the grounds that the
Company had, at some time in the past, retained a third party financial advisor to explore
alternatives that may have included a potential sale of the Company.

Moreover, the retention of Jefferies & Company (“Jefferies”) in June 2006 to constder “various
strategies and financial alternatives™ is substantially different than the actions advocated by the
Proponent. The Proponent recommends the retention of an investment bank to undertake a
timely, focused and critical analysis of a sale or liquidation process. In contrast, in June 2006
Jefferies performed a much more general review of strategic alternatives, including many non-
extraordinary transactions, which in any event will be substantially dated as of the 2007 annual
meeting. Because of the focused nature of the Proponent’s requested actions under the
Proposal, the work performed by Jefferies in June 2006 cannot be expected to have produced
the thoughtful insights regarding a potential sale or liquidation process that would result from a
targeted analysis undertaken against a backdrop of the market environment and operating and
financial position of the Company existing today or at the time of the 2007 annual meeting.
Finally, the Proposal is cast as a precatory Proposal, and as such, the Proponent fails to see the
logic in denying stockholders the ability to express their views regarding the Proposal at the
2007 annual meeting.
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C. Response to the Company’s Argument that the Proposal Should be Omitted on the Grounds
that the Proposal Concerns Ordinary Business Operations.

The Company contends that the Proposal may be excluded under Rule 14a-8(i)(7) on the
grounds that its concerns the ordinary business operations of the Company. This argument 1s
not only contrary to common sense, but is also inconsistent with the authority cited by the
Company in support of its position. The plain language of the Proposal concerns the sale or
liquidation of the Company — in either case, a transaction that can only be charactenized as
extraordinary. In rendering no-action decisions under Rule 14a-8(1)(7), the Commission has
drawn a sharp distinction between shareholder proposals that advocate an extraordinary
transaction or transactions specifically, and those that advocate a review of strategic
alternatives more generally. While the Commission has permitted the exclusion of proposals
requesting that the Company retain an investment bank to maximize shareholder value, which
might involve the consideration of non-extraordinary transactions (See, e.g., Deckers Outdoor
Corporation, SEC No-Action Letter, 2006 LEXIS 373 (March 20, 2006)), it has previously
refused to grant no-action relief under Rule 14a-8(i)(7) where a proposal specifically advocated
a stock or assct sale. For example, in the Allegheny No-Action Letter, the stockholder
proponent proposed the following resolution:

“RESOLVED, that the sharcholders of Allegheny Valley Bancorp, Inc. (the “Bank”) authorize
and direct the Bank’s Board of Directors (the “Board”) to retain an investment bank to solicit
offers for the purchase of the Bank’s stock or assets.”

The Commission refused to permit the Bank to exclude the foregoing proposal on the basis of
Rule 14a-8(i)(7). The similarities between the Proposal and the proposal at issue in Allegheny
are striking and suggest, rather strongly, that the Proposal is not properly excludable on the
grounds of Rule 14a-8(i}(7). Whether characterized as a sale or as a liquidation, the Proposal
clearly and unambiguously refers to a sale of stock or sale of assets by any means.

111.  Conclusion

Based upon the foregoing discussion, the Proponent believes that the Proposal can not be
properly excluded from the Proxy Materials. If the Commission disagrees with the Proponent’s
conclusions, we request the opportunity to confer with the Commission prior to the issuance of

1ts postition.

I you have any questions or need any additional information with regard to the enclosed or the
foregoing, please contact the undersigned at (617) 570-1865.
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Please indicate your reccipt of this letter and the enclosures by signing the enclosed copy of this
letter and returning it to the undersigned in the enclosed stamped, self addressed envelope.

Very truly yours,

}\A Meee

James A. Matarese

cC! David R. Jarvis
Mercury Real Estate Advisors LLC
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January 17, 2007

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E. _

Washington, DC 20549 O.Q

Re:  Capital Senior Living Comoration - Omission of.Stockho!der Proposal Pursuant to Rulé
' 14a-8

Dear Sir or Madam:

We are writing on behalf of our client, Capital Senior Living Corporation, a Delaware corporation (the
“Company”), pursuant to Rule 14a-8(j) under the Securitics Exchange Act of 1934, as amended (the
“Exchange Act”), to respectiully request that tho Staff of the Division of Corporation Finance (the
“Staff”) of the Securities and Exchange Commission (the “Commission™) concur with the Company’s
view that, for the reasons stated below, the stockholder proposal, consisting of & resolution and
supporting statement {collectively, the “Proposal’) submitted by Mercury Real Estate Advisors LLC
(the “Proponent”), may properly be omitted from the proxy materials to be distributed by the Company
in connection with its 2007 annual meeting of stockholders (the “Proxy Materials”).

Pursuant to Rule 142-8(j)(2), we are enclosing six copies of (i) this letter; (ii) the Proposal and
accompanying correspondence dated December 8, 2006 submitted by the Proponent (attached hereto
as Exhibit A); and (iii) a report indicating recent capitalization rates for assets similar to those held by
the Company {attached hereto as Exhibit B). In accordence with Rule 14a-8(j}(1), a copy of this
submission is simultaneously being sent to the Proponent.

1. Introduction

The first part of the Proposal consists of a resolution (the “Resolution™) directed to the Board of
Directors of the Company (the “Board”) and reading as follows:

‘That the stockholders of the Corporation recommend that the Board of Directors promptly engage an
investment banking firm and pursue a sale or liquidation of the Corporation,

The Resolution is followed by a statement in support of the resolution by the Proponent (the
“Supporting Statement”). The text of the Supporting Statement reads as follows:

1} The Corporation has operated at a Joss for the last three years. In our opinion, management has
destroyed shareholder value with a net loss of $3.4 million in the first nine months of 2006, $5.4
million in 2005 and $6,8 million in 2004.

2) The Corporation Jacks the sufficient size required to operato as a public company. In our view,
sharcholders® equity is being wasted on goncral and administrative cxpenses, and, in particular,
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cxecutive compensation packages, that are not commensurate with the size of the company. General
and administrative expensss at the Corporation totaled 9,7% of revenues during fiscal 2005 while the
ratio of G&A to revenues in the Corporation's Peer Group for this period averaged 5.7%. Also,
execulives have what we view as the rare benefit of "evergroen” employment contracta,

3) Healtheare real estate valuations have reached a peak. Capitalization rates for senior living asseta
gimilar to those owned by CSU have fallen to approximately 6.5 - 7.0% from approximately 10% aver
the past several years, This cap-rate compression, ocourring over a period of historically low interest
rates, has led to a significant increass in the value of C8U's current portfolio. We bolievs that itis in
the best interest of shareholders for the Corporation to capitalize on this value through a sale or
liquidation of the Corporation instead of continuing to operate unprofilably as a public company with
ths risk that healthicare real estate valuations start to decline.

4) The Corporation Iy an attractive acquisition candidate for n nationul healthcare owner/operator,
While we believe that the Corporation is foo small to gonerate economics of scale with its widely
dispersod portfolio, several of the national owner/operators could achieve operating synergies through
an acquisition of CSU, Further, wa belisve CSU is trading at a significant discount to its intrinsic or
liquidation valuo,

5) Senior executives and Board members continue to sell stock i the Corporation and are
beeoming less allgned with the interests of shareholders. Whils managoment reiterates on quarierly
confercnce calls that thoy expect to create significant value pursuing their business strategy, their
actions tell a different story. CSU executives and Board members have been significant not sellers of
C8U stock in 2006, Fames Stroud, Chairman and Secretary, and his controlled entities have sold more
than $8.5 million of stock in 2006 while other scllers includo: Lawrence Cohon, Vige Chairman and
Chief Executive Officer; Keith Johannessen, President and Chief Operating Officer; Ralph Beattie,
Chief Financial Officer; Gloria Holland, Vice President; Jerry Lee, Controller; Craig F. Hartberg,
Independent Director and Victor Nee, an Independent Director, These stock sales reiterste our view
that management is not comumitted to its “'growth strategy” and that a gale or liquidation should be
commencod,

The Company respectfully requests confirmation that no enforcement action will be recommended if !
the Company ormits the Proposal from its Proxy Materials on the following grounds:

1. The Proposal may be excluded under Rule 14a-8(i)(3) as it is contrary to the Commission’s
proxy rules, including Rule 14a-9 under the Exchange Act (“Rule 14a-9), which prohibits
materially false and misleading statements in proxy soliciting materials;

2. The Proposal may be excluded under Rule 14a-8(i)(10) as the Company has already
substantially implemented the Proposal; and

3. The Proposal may be excluded under Rule 14a-8(i)(7) as it deals with a matter relating to the
Company's ordinary course of business.

II. Bases for Excluding the Proposal

A. The Proposal Is Contrary to the Commission’s Proxy Rules, Including Rule 14a-9,

Rule 14a-8(i)(3) provides that a company may exclude a proposal if it violates the proxy rules,
including Rule 14a-9 which prohibits materially false or misleading statements in proxy soliciting
materiala. The Staff’s interpretation of this provision was recently clarified in Staff Legal Bulletin
14B, dated September 15, 2004 (*Staff Bulletin 14B"). Staff Bulletin 14B indicates that a proposal
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may be properly excluded when the resolution contained therein is so inherently vague or indefinite
that neither the shareholders voting on the proposal nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonable certainty exactly what actions the proposal
requires. In addition, reliance on Rule 14a-8(i)(3) may be appropriate where the proposal contains
statements that ere demonstrably and materially false or misleading or that impugn the character,
integrity or personal reputation of an individual. The Staff has previously permitted companies to
exclude entire shareholder proposals or portions of shareholder proposals when the proposals
contained false and misleading statements, See, e.g., International Business Machines, SEC No-Action
Letter, 2006 LEXIS 112 (January 26, 2006); Sysco Corp., SEC No-Action Letter, 2003 LEXIS 672
(August 12, 2003); DCB Financial Corp., SEC No-Action Letter, 2003 LEXIS 337 (March 5, 2003);
and Gencral Magic, Inc., SEC No-Action Letter, 2000 LEXIS 602 (May 1, 2000). Finally, a proposal
may also be properly excluded under Rule 14a-8(i)(3) if substantial portions of the supporting
statement are irrelevant to a consideration of the subject matter of the proposal.

The Resolution recommends that the Company pursue “a sale or liquidation” of the Company. These
two types of transactions ure fundamentally different from each other, and the Resolution leaves it to
the Board to decide which to pursue, As a consequence, it would be impossible for any shareholder to
know whether he or she was supporting a sale or a liquidation, yet the economic consequences to
shareholders of these two transactions would likely be materially different. In addition, it would be
impossible for the Board to know how to implement the Proposal since some shareholders may have
voted for the Proposal because they favor a liquidation and others because they favor a sale. The
Resolution should therefore be excludable under Rule 14a-8(i)(3) because it is so inherently indefinite
that neither the sharcholders in voting on the Proposal nor the Company in implementing the Proposal
would be able to determine with any reasonable certainty exactly what action the Proposal requires. In
this regard, and taking into account the basis on which Staff Bulletin 14B allows a proponent to
remedy “minor defects” in a proposal, we note that the removal of either the “sale option” or the
“liguidation option” from the Proposal would not be “minor in nature” and “would alter the substance”
of the Proposal.

Apart from the Resolution itself, tﬁe Supporting Statement is so thoroughly riddled with viclations of
Rule 14a-9 that the Proposal may properly be excluded under Rule 14a-8(i)(3). In fact, every
paragraph of the Supporting Statement runs afoul of Rule 14a-9,

Paragraph No. 1 of the Supporting Statement states that the management of the Company “has
destroyed shareholder value” as a result of recent net losses. This statement is materially false and
misleading because it equates modest net losses with the destruction of shareholder value when in fact
those losses resulted from a transaction that has built shareholder value, Indeed, following the
announcement of the Triad Acquisition (described below), the Company's stock price more than
doubled over the next nine months and stands today at more than triple the stock price immediately
before the announcement of the Triad Acquisition.

Specifically, the losses referred to resulted from the Company’s strategic and well-considered 2003
acquisition of Triad Senior Living II, L.P,, Triad Senior Living II, L.P., Triad Senior Living IV, L.P.
end Triad Senior Living V, L.P. (the “Triad Acquisition™). Both the Board and management of the
Compsany understood that the Triad Acquisition would cause increased expenses and net losses in the
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near term in exchange for great potential growth and future returns for shareholders. In fact, this was
explained in a Company press release, dated Apri! 30, 2003 (attached as Exhibit 99.1 to the
Company’s Current Report filed with the Commission on Form 8-K on May 6, 2003):

[The elimination of interest income on the Triad advances and greater depreciation on
the increased asset base will initially result in net losses although cash sarnings are
expected to be positive. Due to our substential depreciation expenses, it is important for
our shareholders to understand that cash flow has been, and will continue to be, the
yardstick by which we measure operating performance. ...

In addition, the Company's stock price closed at $3.05 per share on May 5, 2003, the day prior to
the public announcement of the Triad Acquisition. Nine months later, on February 5, 2004, it
stood at $6.52 per share. More recently, the Company’s stock closed at $10.76 per share on
January 16, 2007, squarely belying the Proponent’s contention as to the destruction of

sharcholder value.

- Thus, Paragraph No. 1 of the Supporting Statement not only fails to adduce support for the contention

it presents, but it also is objectively fulse and misleading because it (i) is not supportable at all and (ii)
omits the foregoing material facts ubout the nature of the net losses referred to and the Company’s
stock price, which belies the claim of destruction of shareholder value,

Paragraph No, 2 of the Supporting Statement also contains misleading statements and fails to disclose
information necessary so that shareholders may make an informed decision concerning the advisability
of the Proposal. This paragraph claims that “general and administrative expenses at the Corporation
totaled 9.7% of revenues during fiscal 2005 while the ratio of G&A to revenues in the Corporation’s
Peer Group for this period averaged 5.7%.” The Company, together with another member of the
Company’s Peer Group (constituting two of the five members), reports two percentages regarding
general and administrative (“G&A") expenses because cach has a significant number of properties that
are managed for third parties, These are: (i) G&A expenses as a percentage of reported revenues; and
(i) G&A expenses as a percentage of annualized revenues under management, which captures
revenues generated from properties under management that are not reflected in reported revenues, As
the percentage of managed properties accounting for company revenues may fluctuate and vary from
company to company, G&A expenses as a percentage of annualized revenues under management is
recognized as a metric that accurately portrays the G&A expense-to-revenue ratio on an “apples to
apples” basis. The Company’s G&A expenses as a percentage of annualized revenues under
management for the period in question were equal to 5.8%, very much in line with the Company’s Peer
Group average of 5.5%. The Proponent, by implying that the ratio based on reported revenues is a
comparable statistic across the Company’s Peer Group and ignoring 4 recognized metric that fairly
permits & comparison of G&A expenses among companies with different revenue profiles, distorts the
comparison and would mislead the Company's sharcholders in violation of Rule 14a-9.

Paragraph No. 3 of the Supporting Statement contains several materially false and misleading
statements. This paragraph states that capitalization rates for assets similar to those held by the
Company “have fallen to approximately 6.5 - 7.0% from approximately 10% over the past several
years.” However, according to the National Investment Center for the Seniors Housing & Care
Industry (“NIC”), the average (mean) capitalization rates for the quarter ended June 30, 2006 were




U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

Page 5 of 8

8.3% for Independent Living properties and 8.7% for Assisted Living properties'. See NIC, o
http:/inic.org/kfi/capitalization_rates.asp and Exhibit B. By claiming an artificially low capitalization
rate (of unknown origin), the Supporting Statement indicates a much higher potential value for a sale

‘or liquidation of the Company than would result if a more reliable capitalization rate were utilized. As
. such, this statement would prevent any shareholder from making an informed decision concerning the

advisability of the Propos_zal.

In addition, Paragraph No. 3 of the Supporting Statement states that it is not in the best interest of the
Company's shareholders for the Company to continue “operating unprofitably.” However, the
Company’s Quarterly Report on Form 10-Q for the period ended September 30, 2006, filed with the
Commission on November 8, 2006 (a month prior to submission of the Proposal), clearly reports net
income (as opposed to a net loss) for the fiscal quarter ending September 30, 2006. By implying that
the Company continucs to opcratc at a loss, this statement is false and misleading in violation of Rule
14a-9 since the current and future profitability of the Company is fundamental to a decision whether
shareholders should support a sale or liquidation of the Company.

Paragraph No. 4 of the Supporting Statement states that the stock of the Company is “trading at a
significant discount to its intrinsic or liquidation value.” This statement is inherently vague and
ambiguous as it is not clear exactly what the Proponent is claiming. The Proponent's use of the word
“or” clearly suggests that the stock is trading below either its intrinsic value or its liquidation value, but
the Proponent fails to indicate which one, (This failure is not surprising because if the Proponent knew
which one it meant, one would expect that the Resolution would not have been ambiguous as to
whether it was urging a sale or a liquidation.) Moreover, the Proponent does not indicate, at any point
in this paragraph or elsewhere in the Supporting Statement, what it believes to be either the liquidation
or intrinsic value of the Company. It is materially misleading for the Proponent to claim that the
Company’s stock is trading below either its liquidation or its intrinsic value without selting forth some
sort of guideline as to what those valuations of the Company actually are. The inherent ambiguity of
this paragraph and the lack of any actual indication of the Company’s value by the Proponent would
prevent any sharcholder from meking an informed and well-considered decision regarding the merits
of the Proposal, and as such renders the entire paragraph false and misleading.

Paragraph No. 5 of the Supporting Statement not only contains statements that are demonstrably false
and misleading, but also contains statements that impugn the character, integrity and personal
reputation of individual officers and directors of the Company, again in violation of Rule 14a-9 and the
guidance of the Staff provided in Staff Bulletin 14B, This paragraph states that Company “executives
and Board members have been significant net sellers of CSU stock in 2006 and then proceeds to list
two directors, Craig P. Hartberg and Victor Nee, whose filings with the Commission clearly show that
they were not net sellers of Company stock in 2006. In fact, according to the reports by Messrs,
Hartberg and Nee filed on Form 4 with the Commission, Mr, Hartberg was a net acquiror of Company
stock in 2006 and Mr, Nee's holdings of Company stock shares were unchanged over the course of the
year.

‘This paragraph also makes the outrageous statement that “[w]hile management reiterates on quarterly
conference calls that they expect to create significant value pursuing their business strategy, their
actions tell a different story.”” This statement falsely asserts that the officers and directors, who are
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identified by name in the Supporting Statement, have been duplicitous in their communications with
shareholders and the public genera.lly, and it directly impugns the character, integrity and personal
reputation of these individuals, in blatant contravention of Rule 14a-9.

This paragraph also specifically states that James Stroud and entities under his control sold over $8.5
million of Company stock in 2006, implying that “management is not committed to its ‘growth
strategy’” and, as the bold paragraph header indicates, that “Senior Executives and Board
members,..are becoming less aligned with the interests of sharcholders.” Mr. Stroud, along with
the entities under his control, remains the largest sharcholder of the Company and, as such, his
interests remain emphatically aligned with those of the Company’s other shareholders. Finally, the
entire discussion contained in Paragraph No. 5 of the Supporting Statement is irrelevant to whether the
Board should pursue a sale or liquidation of the Company (and to a sharcholder’s consideration of that
proposition), end its inclusion can only serve to confuse the shareholders of the Company.

In light of the confusing ambiguity of the Resolution and the pervasive materially false, misleading and
irrelevant statements contained in the Supporting Statement, the inclusion of the Proposal in the Proxy
Materials would result in a dircct violation of Rule 14a-9. We believe, therefore, that the Proposal may
be properly excluded from the Proxy Materials under Rule 14a-8(i)(3).

B. The Proposal Has Been Substantially Implemented by the Company,

Rule 14a-8(i)(10) provides that 8 company may properly omit from its proxy materials a stockholder
proposal and any statement of support therefor “if the company has already substantially implemented
the proposal.” PFor the reasons sets forth below, the Company believes it has already substentially
implemented the Proposal and that the Proposal is therefore properly excludable under Rule 14a-

B(i)(10).

The Resolution recommends that the Company engage an investment banker and pursue a sale or
liquidation of the Company. By an engagement letter, dated June 15, 2006, the Company engaged the
services of Jefferies & Company (*Jefferies™), a recognized investment banking firm, to advise on the
appropriateness of various strategies and financial alternatives of the Company, including a sale of the
Company. On August 4, 2006, at a meeting of the Board, representatives of Jefferies presented the
firm’s findings, which led the Board to conclude that entering into a business combination at the
current time would not achieve a premium for sharcholders of the Company. The representatives of
Jefferies also noted that sales processes, generally, can cause disruption to the Company’s operations.
Members of the Company’s management confirmed that a potential sale of the Company would be a
particularly sensitive issue in the senior living industry because elderly residents and their families are
very concemned about the stability of their communities® ownership and management. After due
consideration, the Board concluded that at the present time the Company should not pursue a sale of
the Company, as such a transaction would not create additional shareholder value.

As discussed above, the Resolution requests that, after engaging an investment bank, the Company
pursue cither a sale or a liquidation of the Company. As it is impossible to both sell and liquidate the
Company, the Board’s initial step in implementing the Resolution would necessarily be a thorough and
diligent analysis of the mutually exclusive transactions that have been proposed, and the values that
these transactions could possibly achieve for Company shareholders, in order to determine which of
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the two requested actions should be taken, In other words, an essential part of the Resolution is that
the Board must exercise its business judgment as to the fulfillment of the Resolution,

The actions taken by the Board in retaining Jefferies and considering potential strategic alternatives to
increase shareholder value have substantially implemented the Resolution, or at least to the extent it
can do so consistent with its fiduciary duties, Having invoked the business judgment and fiduciary
duties of the Board by presenting a Resolution that requires a choice between mutually exclusive
alternatives, the Proponent cannot say that the Board did not substantiatly implement the Proposal as
far as its fiduciary duties would allow. The Board considered strategic alternatives and, in the exercise
of its business judgment, based on the advice of Jefferies, determined that continuing with its business
plan would be the most likely way to provide the greatest value to shareholders. Under the
circumstances, then, the Proposa) (which necessarily invokes the judgment and discretion of the
Board) has already been substantially implemented by the Company, and including it the Proxy
Materials would be duplicative of previous Company action, would waste Company resources and
could lead to a material disruption of the Company’s business and the lives of its elderly residents.

Based upon the foregoing, the Company should be permitted to omit the Proposal from ifs Proxy
Materials pursuant to Rule 14a-8(i)(10).

C. The Proposal Deals with a Matter Relating to the Company's Ordinary Business Operations,

Rule 14a-8(i)(7) provides that a company may properly omit from its proxy materials a stockholder
proposal and any statement of support therefor if “the proposal deals with 8 matter relating to the
company’s ordinary business operations.” As the Commission has stated, “the general underlying
policy of [Rule 14a-8(i}(7)] is consistent with the policy of most state corporate laws: to confine the
resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual shareholders
meeting,” Exchange Act Release No. 34-40018 (May 21, 1998). Accordingly, the ordinary business
rule operates to exclude shareholder proposals that “deal with ordinary business matters of a complex
nature that [shareholders], as a group, would not be qualificd to make an informed judgment on, due to
their lack of business expertise and their lack of intimate knowledge of the issuer’s business.”
Exchange Act Release No. 34-12999 (November 22, 1976). For the reasons sets forth below, the
Company believes that the Proposal deals with matters occurring in the ordinary course of business
and is therefore properly excludable under Rule 14a-8(i)(10).

While the Resolution seems to contemplate only two steps (i.e., the engagement of an investment bank
and the pursuit of one of two transactions), in reality, due to the inherent differences between these
types of transactions, a third, interim step — the application of the Board’s business judgment — is
necessarily required. Presumably, the Resolution (if adopted) would require the Board to conduct an
analysis as to whether the proceeds of a sale of the Company would be greater than the liquidation
proceeds, or vice versa. Once such an analysis hag been conducted, the Board would be required to
exercise its business judgment and, at a minimum, determine which of these two transactions would
result in greater shareholder value, While the Resolution is couched in terms of two specific
extraordinary transactions, the inherent differences between the two types of transactions would
require the Board to conduct activities that fall within the ordinary course of business, in valuing
potential ways to increase sharcholder value. In essence, the Resolution recommends that the Board
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determine, within a limited scope, how to enhance shareholder value. The Staff has long concurred
that shareholder proposals that relate to both extraordinery matters and non-extraordinary matters and
that direct a company to investigate means of increasing sharcholder value are properly excludable
pursuant to Rule 14a-8(i)(7). See Commercial National Financial Corporation, SEC No-Action Letter,
2006 LEXIS 371; Deckers Outdoor Corporation, SEC No-Action Letter, 2006 LEXIS 373; Medallion
Financial Corp., SEC No-Action Letter, 2004 LEXIS 612; BKF Cupital Group, Inc., SEC No-Action
Letter, 2004 LEXIS 456; and Telular Corporation, SEC No-Action Letter, 2003 LEXIS 798,

I11. Conclusion

For the reasons discussed above, the Company requests that the Staff concur with the Company’s view
that the Propesal may properly be omitted from the Proxy Materials. Should the Staff disagree with
the Company’s position or require any additional information, we would greatly appreciate the
opportunity to confer with the Staff concerning these matters prior to the issuance of a formal
response,

If the Staff has any questions or comments regarding the foregoing, please contact the undersigned at
(212) 728-8267.

Ve%

‘Michael A. Schwartz

cc: Capital Senior Living Corporation
' Mercury Real Estate Advisors LLC
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Mercury Real Bstate Advisors LL.C
~ Three River Road
Greenwich, CT 06807

December 8, 2006

M. James A Stroud

Chairman of the Board and Secretary
Capital Senior Living Corporation
14160 Dallas Packway, Suite 300
Diallas, Texas 75254

Re: Shareholder Proposal

Dear Mr. Stroud:

On behalf of Mercury Real Bstato Advisors LLC (*Mercwy™), I hereby submit the
enclosed shareholder proposal (“Proposal™) for inclusion in the proxy statement of Capital Senior
Living Corporation (the “Corpuration”) to be circulated to the shareholders of the Corporation in
conjunction with the next annual meeting of shareholders. The Proposat is submitted under Rule
14a-8 (Proposals of Security Flolders) of Regulation 14A promulgatocl by the Securities and
Exchange Commission (the “SEC”).

Metcury is the owner of approximately 2,369,700 shares of the Corporation's common
stock that have been held continuously for more than a year prior to this date of submission. We
believe that a sale of the Corporation is in the best interests of stockholdets and should be
- pursued immediatety, The Proposal is submitted in order to encourage the Corporation to retain
an investment banker and begin a sale process,

Mereury intends to hold the shares through the date of the Corporation’s next annual
meeting of shareholders, In accordance with the provisions of Rule 14a-8(b) of Regulation 144, -
Mereury’s current ownership of such shares is evidenced by the enclosed letter from Morgan
Stanley us well as by the Schedule 13D, initially filed with the SEC on December 2, 2005, and
the amendments thereto, which Schedule 13D and such amendments are on file with the SEC,
Either the undersigned or a designated representative will present the Proposal for consideration
at the annual meeting of shareholders,

If you have any questions or wish to disouss the Proposal, please cdntnct Mr. Mslcolm F.
" MacLean at (203) 869-9 191. .

Sincerely,

REAEESTATE ADVISORS LLC

ol

Name: Malcolm F, MacLean TV
Title; President

MERC

LIBC/2888461.2
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Proposed Resolution

That the stockholders of the Corporation recommend that the Board ofDuectors promptly
engage an investment banking firm and pursue a salo or liquidation of the Corporation.

Supporting Statement

We believe a sale or liquidation of the Corporation iy in the best interests of stockholders for the
following rensons:;

1) The Corporation has operated at n loss for the last three yenrs,.In our opinion,
management has destroyed sharcholder value with a net loss of $3.4 million in the first
nine months of 2006, $5.4 mitlion in 2005 and $6.8 million in 2004.

2) The Corporation Iacks the sufflcient size required to opernte as a public company,
‘In our view, shareholders’ equity is being wasted on general and administrative expenses,
and, in particular, executive compensation packages, that are not commensurate with the
size of the company. Qencral and administrative expenses at the Corporation totaled
9.7% of revenues during fiscal 2005 while the ratio of G&A to revenues in the
Corporation's Peer Group for this period avernged 5.7%. Also, exccutives have what we
view as the vare benefit of “evergreen” employment contracts.

3) Healthcare real estate valuations have reached s pepk, Capitalization rates for senior
living assets similar to those owned by CSU have fallen to approximately 6.5 ~ 7.0%
from approximately 10% over the past several years. This cap-rate compression,
occurring over a period of historically low interest rates, hag led 1o a significant increase
in the value of CSU’s current portfolio, We believe that it is In the best interest of
shareholders for the Corporation to capitalize on this value through a sale or liquidation
of the Corporation instead of continning to operate unprofitably as a public company with
the risk that bealthcare real estate valuations start to docline,

"4) The Corporation Is an attractive acquisition candidate for a national healtheare
ownmlopcmtm. While we believe that the Corporation is too small to generate
economics of scale with its widely dispersed portfolio, soveral of the national
owner/operators could achieve operating synergies through an acquisition of CSU.
Further, we believe CSU is trading at a significant discount 10 itg intrinsic or liquidation
value,

5) Senlor executlves and Board mewmbers continue to sell stock In the Corporation and
are becoming less aligned with the Interests of shorcholders. While management

L.INC/2838461.2
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reiterates on quarterly conference calls that they expect to create significant value
pursuing their business strategy, their actions telt a differont story, CSU executives and
Board members have been significant net sellers of CSU stock in 2006, James Stroud,
Chairman and Secretary, and his controlled entities have sold more than $8.5 million of
stock in 2006 while other sellers include: Lawrence Cohen, Vice Chairman and Chief
Exccutive Officer; Keith Johannessen, President and Chief Operating Officer; Ralph
Beattie, Chief Financial Officer; Gloria Holland, Vice President; Jewry Lee, Coutroller;
Craig P. Hartberg, Independent Director and Victor Nee, an Indepoendent Director. These
stock sales reiterate our viow that management {s not committed to its “growth strategy”
and that a sale or liquidation should be commenced,

LIBC/2858461.2
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2000 Westchester Ave
Purchuze, NY 10577

MorganStanley

Deoember 5, 2006

Malcolm F. MacLean IV
Managing Member
Movcury Renl Batato Advisors LJ1.C

100 Field Point Road
Groonwioh, Comneoticut 06830

IRE: Capilsl Senior Living Corp Cotnmon Stook [Cusip 140475 10 4)

Dear My, MacLonn!

As of December 4™, 2006, the fmds managed by Metoury Real Bstate Advisors LLC had
2,603,749 Capita) Sontor Living Corp Common Staok [Cusip 140475 10 4], Ltd held in
custody with Morgen Stanley.

Moeroury Real Estats Advisors LLC has boen n sharebolder with at lonst $2,000 in market
value for nt least a yoar,

Sincerel .
n/ A
Vineentd, Lisantd
Exucutive Director
914-225.4928
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" WILLKIE FARR & GALLAGHER we |

New Yuck, NY 10019-6099
Tel: 212 728 ROOU )
Fax: 232 728 8111

January 1_7, 2007
VIA FEDEX

Mr. Malcolm F. MacLean
President

Mercury Real Estate Advisors LL.C
Three River Road

Greenwich, CT 06807

Re:  Capital Senior Living Corporation Shareholder Proposal
Dear Mr. MacLean;

In accordance with Rule 14a-8(j)(1) under the Securities Exchange Act of 1943, as amended, please
find enclosed a copy of a letter, with exhibits, submitted today to the Division of Corporation Finance
of the Securities and Exchange Commission,

Sincerely,
Manuel A. Miranda

Enc.

cc:  Capital Senior Living Corporation
Michael A. Schwartz, Esq.

NEw YORK WASHINGTON Panris LoNDON MiLanN ROME FRANKFURT BRUSSELS




Re:  Capital Senior Living Corporation - Omission of Stockholder Proposal Pursuant to Rule

14a-8

Dear Sir or Madam:

|

|

|

|

}

We are writing on behalf of our client, Capital Senior Living Corporation, a Delaware corporation (the l

“Company"). We are in receipt of the February 3, 2007 letter (the “Response Letter) submitted by |

Goodwin Proctor LLP on behalf of Mercury Real Estate Advisors LLC (the “Proponent”), which was ‘
sent in response to the Company’s request that the Staff of the Division of Corporation Finance (the

“Staff”) of the Securities and Exchange Commission concur with the Company’s view that the i

stockholder proposal submitted by the Proponent (the “Proposal”) may properly be omitted from the f

proxy materials to be distributed by the Company in connection with its 2007 annual meeting of :

stockholders (the “Proxy Materials™), as set forth-in a letter to the Staff, dated January 17, 2007 (the !

“Position Letter™). i

We are enclosing six copies of (i) this letter; (i} the Response Letter; (iii) the Position Letter; and (iv) f

the Proposal and accompanying correspondence dated December 8, 2006 submitted by the Proponent. |

A copy of this letter is simultaneously being sent to the Proponent and Goodwin Proctor LLP. i

' |

|

!

I

|

|

:

|

i

|

I

|

|

I. The Response Letter

While the Company strongly disagrees with the claims of the Proponent in the Response Letter, and
believes that the Proposal may be omitted in its entirety, the Company does appreciate that the
Proponent concedes that certain of the false and misleading statements contained in the Proposal must
be eliminated or, at the very least, rephrased in order to comply with Rule 14a-9. As of the date of this
letter, the Company has not received a revised version of the Proposal from the Proponent.

Although we do not believe that a point-by-point rebuttal of the Response Letter is necessary given the
clarity of our Position Letter, we would be remiss in not addressing two fundamental errors reflected in
the Response Letter. We therefore respectfully submit this letter, on behalf of the Company, for the

Staff’s consideration.

A. The Proposal Itself s Inherently Vague and Indefinite.
The Proponent cites four no-action letters issued by the Staff in which the Staff refused to grant no-
action relief with respect to stockholder proposals “with substantially similar language.” However,
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only one of these letters, Portsmouth Bank Shares, Inc. (SEC No-Action Letter, 1993 LEXIS 303),
which recommended a sale, merger or liquidation of that company, even comes close to being
substantially similar to the Proposal. And in the case of Portsmouth Bank Shares, the company did not
argue that the proposal itself was vague and indefinite, so that letter is hardly persuasive. As discussed
in Staff Legal Bulletin No. 14, dated July 31, 2001, the Staff does not undertake an independent
investigation concerning the appropriateness of a stockholder proposal and does not consider any basis
for exclusion that is not advanced by a subject company.

‘The other three Staff letters cited by the Proponent addressed proposals that were very different from

the Proposal, recommending either (i) “a sale, merger or other restructuring” (Penn Virginia
Corporation, SEC No-Action Letter, 1997 LEXIS 364); (ii) the “purchase of the [subject company’s])
stock or assets” (Allegheny Valley Bancorp, Inc., SEC No-Action Letter, 1993 LEXIS 16); or (jii) an
exploration of “all alternatives to enhance the value of the {subject company], including, but not
limited to, [a] possible merger...or premium tender offer” (The Student Loan Corporation, SEC No-
Action Letter, 1999 LEXIS 316). In each of these three situations, the stockholder proposal
recommended one or more transactions that would result in a realization of the company’s value as a
going-concern, which may, of course, be accomplished through various means, including those
proposed in the cited letters.

The Proposal, however, does not limit itself to similar types of transactions, but rather requires the
Company’s board of directors (the “Board”) to choose between two very different transaction types. A
sale transaction seeks to capture going concern value of an operating business, while a liquidation
seeks to capture the individual values of an entity’s disparate assets without regard to going concern
value. Moreover, sale and liquidation transactions are fundamentally different as regards their timing
and the process by which they are carried out. A sale transaction is typically a single transaction that is

- negotiated up front by management, presented for stockholder approval based on known and disclosed

terms, and closed in a definite and relatively short timeframe. A liquidation, on the other hand,
typically is presented for stockholder approval as a plan that authorizes management to identify and
execute multiple sale opportunities in the future, often stretches out for years instead of months, and
results in uncertain distributions to stockholders, the amounts and timing of which are unknown to
stockholders when they approve the plan.

Because these two types of transactions are so fundamentally different from one another, the Proposal
itself is inherently vague and indefinite. A Company stockholder voting in favor of the Proposal
would not reasonably know which transaction would be pursued if the Proposal is adopted. To take
just one example, a stockholder may believe that the Company has significant value as an ongoing
entity and would not want to part with his investment unless that value were made available to him.
This stockholder would not favor a liquidation, yet if the Proposal was adopted he would not know
whether the Board would seck a sale or a liquidation. Nor; if the Proposal were adopted, would the
Company know which of these very different transaction types the stockholders had supported.

-
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B. The Applicability of Rule 14a-8(1)(3) to the Proposal.

In the Response Letter, the Proponent selectively discusses only part of the guidance provided by Staff
Legal Bulletin 14B, dated September 15, 2004 (*Staff Bulletin 14B™). While it is true that Staff
Bulletin 14B discusses statements that are best addressed in a subject company’s response to a
stockholder proposal, the Staff also stated:

There continue to be certain situations where we believe modification or
exclusion may be consistent with our intended application of rule 14a-8(i)(3). In
those situations, it may be appropriate for a company to determine to exclude a
statement in reliance on rule 14a-8(i)(3) and seek our concurrence with that
determination. Specifically, reliance on rule 14a-8(i)(3) to exclude or modify a
statement may be appropriate where [among other things]:

¢ statements directly or indirectly impugn character, integrity, or personal
reputation...;

¢ the company demonstrates objectively that a factual statement is
materially false or misleading; [and]

o the resolution contained in the proposal is so inherently vague or indefinite
that neither the stockholders voting on the proposal, nor the company in
implementing the proposal (if adopted), would be able to determine with
any reasonable certainty exactly what actions or measures the proposal
requires.. ..

Our objections set forth in the Position Letter squarely fall into these categories. In fact, where we
believed that the Proponent’s statements and opinions which we found objectionable did not rise to the
level of false and misleading statements or impugn character, integrity or personal reputation, we chose
not to object.

The Proponent seeks to justify many of its objectionable statements as opinion, apparently believing
that so long as a statement is couched as an opinion, any false or misleading statement, or statement
that impugns, character, integrity or personal reputation, is permissible under Rule 14a-9. In addition,
the Response Letter misleadingly implies that the Company has objected to unsupported or disputable
factual assertions and statements that may simply be interpreted by stockholders in a manner that is
unfavorable to the Company. Nowhere in the Position Letter does the Company make such objections;
rather, the Position Letter objects to numerous statements that are false and misleading or that impugn
the character and integrity of officers and directors of the Company, all in violation of Rule 14a-9.

I1I. Conclusion

For the reasons discussed above and in the Position Letter, the Company again requests that the Staff
concur with the Company’s view that the Proposal may properly be omitted from the Proxy Materials.
Should the Staff disagree with the Company’s position or require any additional information, we

a4 -
bl

IS . - .
. (S ] . ‘-. P . .
° 4 R - R - o v
‘ S ) ; .




Al
-

»

U.S. Securities and Exchange Commission
Division of Corporation Finance '
Office of Chief Counsel

February 12, 2007

Page 4 of 4

would greatly appreciate the opportunity to confer with the Staff concerning these matters prior to the
issuance of a formal response. '

If the Staff has any questions or comments regarding the foregoing, please contact the undersigned at
(212) 728-8267.

Very yly yours,
Michael A. Schwartz
cc: Capital Senior Living Corporation

Mercury Real Estate Advisors LLC
Goodwin Proctor LLP
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U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549 )
T

!

Re:  Capital Senior Living Corporation e
I”7

Dear Sir or Madam: -

This firm represents Mercury Real Estate Advisors LLC (the “Proponent”) in connettion with
the shareholder proposal (the “Proposal”) that the Proponent submitted to Capital Senior Living
Corporation, a Delaware corporation (the “Company”), on December 8, 2006 for inclusion in
the materials to be distributed by the Company in connection with its 2007 annual meeting of
stockholders (the “Proxy Materials”). In accordance with Rule 14a-8(k), the Proponent ofters
this letter in response to the February 12, 2007 letter submitted by Willkie Farr & Gallagher
LLP (*Willkie Farr”) on behalf of the Company (the “Rebuttal Letter”), which Rebuttal Letter
was made in response to the February 3, 2007 letter submitted by Goodwin Procter LLP on
behalf of the Proponent (the “Response Letter”). The Response Letter was made in response to
the January 17, 2007 letter submitied by Willkie Farr on behalf of the Company (the “Position
Letter”) requesting that the Division of Corporation Finance (the “Division”) of the Securities
and Exchange Commission (the “Commission” or the “SEC”) issue no-action relief under Rule
14a-8(i)(3), Rule 14a-8(i)(7) and Rule 14a-8(1)(10).

Pursuant to Rule 14a-8(k), we are enclosing six (6) copies of (i) this letter, (ii) the Rebuttal
Letter, (iii) the Response Letter, (iv) the Position Letter, and (v} the Proposal and
accompanying correspondence dated December 8, 2006. A copy of this letter is simultaneously
being sent to the Company and Willkie Farr & Gallagher LLP, as counsel to the Company.

1. Rebuttal Letter

We do not believe that it is necessary to restate all of the reasons set forth in the Response
Letter that support the Proponent’s position that the requests made by the Company in the
Position Letter and the Rebuttal Letter are inconsistent with prior Division guidance, including
Staff Legal Bulletin No. 14B (the “Staff Legal Bulletin”), and as such should be denied by the
Division. However, the Proponent would like to respond briefly to certain assertions made by
the Company in the Rebuttal Letter.

First, nowhere in its Response Letter did the Proponent concede that any of the statements
made in the supporting statement to the Proposal (the “Supporting Statement”) were false and
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misleading in any respect. Instead, in the Response Letter, the Proponent states that it would be
willing to strike the word “net” from the phrase “net sellers” as it appears in Paragraph No. 5 of
the Supporting Statement, notwithstanding that the Proponent believes that the Company is
incorrectly interpreting this phrase. In the Response Letter, the Proponent also indicated a
willingness to modify its statement in the first sentence of this same paragraph to more clearly
indicate that this sentence reflects the Proponent’s opinion, even though the Proponent does not
believe that such further clarification is necessary in view of the guidance set forth in the Staff
Legal Bulletin. In any event, the implication in the Company’s Rebuttal Letter that the
Proponent has not delivered a revised version of the Proposal to the Company is perplexing to
the Proponent, as the Proponent has already offered to make these two changes.

With regard 1o the assertion in the Rebuttal Letter that the Proposal is inherently vague and
indefinite because it recommends a sale or liquidation of the Company, which the Company
contends are two different transaction types, the Company’s analysis strains the limits of logic.
As the Proponent discussed in its Response Letter, in prior no-action letters the Commission
has drawn a line between proposals that seek to include ordinary as well as extraordinary
transactions, and those that refer strictly to extraordinary transactions. In many cases,
references in a proposal to multiple, and sometimes mutually exclusive, categories of
extraordinary transactions have been permitted. In fact, we find it odd that the Company refers
to the Penn Virginia no-action letter cited by the Proponent in its Response Letter (Penn
Virginia Corp., SEC No-Action Letter, 1997 WL 83093 (February 24, 1997)), in which the
Commission refused to exclude a proposal recommending “a sale, merger or other
restructuring” (emphasis added). In this regard, a “restructuring” transaction is possibly one of
the broadest terms used to capture transactions that do not necessarily result in a sale of the
company. Furthermore, the Company’s arguments in which it attempts to strike a difference
between the sale of a company as a going concern and the sale of the assets of the company
over time pursuant to an orderly liquidation process are also unconvincing. In either an
outright sale of the company as a whole or a liquidation, there is nothing the least bit vague
concerning the implications to the stockholders ~ in either case, the existence of the company
will cease and stockholders will receive consideration — either in a fump sum and/or over some
period of time and possibly contingent upon the occurrence of future events. Moreover,
transactions involving the sale of the company as a whole frequently are structured so that the
payment of additional consideration to the stockholders is contingent upon the occurrence of
future events and consideration also frequently is deiivered to stockholders over an extended
period of time. Finally, we note that when considering strategic alternatives to create
stockholder value, it is common practice for a board of directors to consider the full range of
extraordinary transactions that might accomplish this objective, including a sale of the entire
company, whether by means of a merger or tender offer, or a liquidation or some other
restructuring. As such, the Company’s attempts to conjure up some palpable distinction
between “going concern” sales and other sales are simply without logic.
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Finally, in the Rebuttal Letter the Company notes its belief that the Supporting Statement falls
within the categories of statements that, despite the Division’s general guidance in the Staff
Legal Bulletin regarding statements that should no longer be considered objectionable under
Rule 14a-8(i)(3), are nonetheless so egregious as to be problematic in the view of the
Commission (which egregious circumstances the Proponent believes are simply not present
here). The Company also notes that it chose not to object to certain statements in the
Supporting Statement and yet in the Position Letter the Company objects to the contents of the
Supporting Statement in a manner that the Proponent believes is precisely what the Division
was attempting to discourage when it stated in the Staff Legal Bulletin that “[t]he discussion in
[Staff Legal Bulletin] No. 14 has resulted in an unintended and unwarranted extension of rule
14-8(i)(3), as many companies have begun to assert deficiencies in virtually every line of a
proposal’s supporting statement as a means to justify exclusion of the proposal in its entirety.”
While the Company might attempt to contend otherwise, its conduct and tactics are self
evident. In any event, the Proponent believes that the principal purpose of the Staff Legal
Bulletin was to prevent a chilling effect on the expression of stockholder views in connection
with Rule 14a-8 proposals by preventing issuers from engaging in a line-by-line assailment of
the supporting statement when issuers have an entire proxy statement in which to explain their
position and can easily do so.

L1. Conclusion

Based upon the foregoing discussion, the Proponent believes that the Proposal can not be
properly excluded from the Proxy Materials. If the Commission disagrees with the Proponent’s
conclusions, we request the opportunity to confer with the Commission prior to the issuance of

its position.

If you have any questions or need any additional information with regard to the enclosed or the
foregoing, please contact the undersigned at (617) 570-1865.

LIBC/2526913.2



GOODWIN]IPROCTER

U.S. Securities and Exchange Commission
February 20, 2007
Page 4

Please indicate your receipt of this letter and the enclosures by signing the enclosed copy of this
letter and returning it to the undersigned in the enclosed stamped, self addressed envelope.

Very truly yours,

Jantes A. Matarese

cc: David R. Jarvis
Mercury Real Estate Advisors LLC

LIBCR929913.2
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U.S. Securities and Exchange Commission fex: 212728 BAI1

Division of Corporation Finance

- Office of Chief Counsel--- - : L .
-100 F Street, N.E. '

Washington, DC 20549

Re: C Senior lem Corporation - Omission of Stockholder Proposa uant to Rule
l4a-

Dear Sir or Madam:;

We are writing on behalf of our client, Capital Senior Living Corporation, a Delaware corporation (the
“Company”). We are in receipt of the February 3, 2007 letter (the “Response Letter”) submitted by
Goodwin Proctor LLP on behalf of Mercury Real Estate Advisors LLC (the “Proponent”™), which was
sent in response to the Company’s request that the Staff of the Division of Corporation Finance (the
“Staff") of the Securities and Exchange Commission concur with the Company’s view that the
stockholder proposal submitted by the Proponent (the “Proposal”) may properly be omitted from the
proxy materials to be distributed by the Company in connection with its 2007 annual meeting of
stockholders (the “Proxy Materials”), as set forth in a letter to the Staff, dated January 17, 2007 (the
“Position Letter”).

We are enclosing six copies of (i) this letter; (ii) the Response Letter; (iii) the Position Letter; and (iv)
the Proposal and accompanying correspondence dated December 8, 2006 submitted by the Proponent.
A copy of this letter is simultaneously being sent to the Proponent and Goodwin Proctor LLP,

I. The Response Letter

While the Company strongly disagrees with the claims of the Proponent in the Response Letter, and
believes that the Proposal may be omitted in its entirety, the Company does appreciate that the
Proponent concedes that certain of the false and misleading statements contained in the Proposal must
be eliminated or, at the very least, rephrased in order to comply with Rule 14a-9. As of the date of this
letter, the Company has not received a revised version of the Proposal from the Proponent,

Although we do not believe that a point-by-point rebuttal of the Response Letter is necessary given the
clarity of our Position Letter, we would be remiss in not addressing two fundamental errors reflected in
the Response Letter. We therefore respectﬁxlly submit this letter, on behalf of the Company, for the
Staff’s consideration.

e Pro | itself 1 ently Vague and Indefinit

The Proponent cites four no-action letters issued by the Staff in which the Staff refused to grant no-
action relief with respect to stockholder proposals “with substantially similar language,” However,
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only one of these letters, Portsmouth Bank Shares, Inc. (SEC No-Action Letter, 1993 LEXIS 303),
which recommendexd a sale, merger or liquidation of that company, even comes close to being
substantially similar to the Proposal. And in the case of Portsmouth Bank Shares, the company did not
argue that the proposal itself was vague and indefinite, so that letter is hardly persuasive. As discussed
in Staff Legal Bulletin No. 14, dated July 31, 2001, the Staff does not undertake an independent

" investigation concerning the appropriateness of a stockholder proposal and does not consider any basis

for exclusion that is not advanced by a subject company.,

The other three Staff letters cited by the Proponent addressed proposals that were very different from
the Proposal, recommending either (i) “a sale, merger or other restructuring” (Penn Virginia
Corporation, SEC No-Action Letter, 1997 LEXIS 364); (ii) the “purchase of the [subject company's)
stock or assets” (Allegheny Valley Bancorp, Inc., SEC No-Action Letter, 1993 LEXIS 16); or (iii) an
exploration of “all alternatives to enhance the value of the [subject company], including, but not
limited to, {a} possible merger.. .or premium tender offer” (The Student Loan Corporation, SEC No-

- Action Letter, 1999 LEXIS 316). In each of these three situations, the stockholder proposal

recommended one or more transactions that would result in a realization of the company’s value as a
going-concern, which may, of course, be accomplished through various means, including those
proposed in the cited letters.

The Proposal, however, does not limit itself to similar types of transactions, but rather requires the
Company’s board of directors (the “Board”) to choose between two very different transaction types. A
sale transaction secks to capture going concern value of an operating business, while a liquidation
seeks to capture the individual values of an entity’s disparate assets without regard to going concern
value. Moreover, sale and liquidation transactions are fundamentally different as regards their timing
and the process by which they are carried out. A sale transaction is typically a single transaction that is
negotiated up front by management, presented for stockholder approval based on known and disclosed
terms, and closed in a definite and relatively short timeframe. A liquidation, on the other hand,
typically is presented for stockholder approval as a plan that authorizes management to identify and
execute multiple sale opportunities in the future, often stretches out for years instead of months, and
results in uncertain distributions to stockholders, the amounts and timing of which are unknown to
stockholders when they approve the plan.

Because these two types of transactions are so fundamentally different from one another, the Proposal
itself is inherently vague and indefinite. A Company stockholder voting in faver of the Proposal
would not reasonably know which transaction would be pursued if the Proposal is adopted. To take
just one example, a stockholder may believe that the Company has significant value as an ongoing
entity and would not want to part with his investment unless that value were made available to him,
This stockholder would not favor a llqmdanon yet if the Proposal was adopted he would not know
whether the Board would seck a sale or a liquidation, Nor, if the Proposal were adopted, would the
Company know which of these very different transaction types the stockholders had supported.
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B. The Applicability of Rule 14a-8(i)(3) to the Proposal.

In the Response Letter, the Proponent selectively discusses only part of the guidance provided by Staff
Legat Bulletin 14B, dated September 15, 2004 (*Staff Bulletin 14B”). While it is true that Staff
Bulletin 14B discusses statements that are best addressed in a subject company’s response to a
stockholder proposal, the Staff also stated: :

There continue to be certain situations where we believe modification or
exclusion may be consistent with our intended application of rule 14a-8(i)(3). In
those situations, it may be appropriate for a company to determine to exclude a
staternent in reliance on rule 14a-8(i)(3) and seek our concurrence with that
determination. Specifically, reliance on rule 14a-8(i}(3) to exclude or modify a
statement may be appropriate where [among other things):

¢ statements directly or indirectly impugn character, integrity, or personal
reputation...;

e the company demon'su'at&e objectively that a factual staterment is
materially false or misleading; [and]

» the resolution contained in the proposal is so inherently vague or indefinite
that neither the stockholders voting on the proposal, nor the company in
implementing the proposal (if adopted), would be able to determine with
any reasonable certainty exactly what actions or measures the proposal
requires. ...

Qur objections set forth in the Position Letter squarely fall into these categories. In fact, where we
believed that the Proponent's statements and opinions which we found objectionable did not rise to the
level of false and misleading statements or impugn character, integrity or personal reputation, we chose
not to object. '

The Proponent seeks to justify many of its objectionable statements as opinion, apparently believing
that so long as a statement is couched as an opinion, any false or misleading statement, or statement
that impugns, character, integrity or personal reputation, is permissible under Rule 14a-9. In addition,
the Response Letter misleadingly implies that the Company has objected to unsupported or disputable
factual assertions and statements that may simply be interpreted by stockholders in a manner that is
unfavorable to the Company. Nowhere in the Position Letter does the Company make such objections;
rather, the Position Letter objects to numerous statements that are false and misleading or that impugn
the character and integrity of officers and directors of the Company, all in violation of Rule 14a-9.

II. Conclusion

For the reasons discussed above and in the Position Letter, the Company again requests that the Staff
concur with the Company’s view that the Proposal may properly be omitted from the Proxy Materials.
Should the Staff disagree with the Company's position or require any additional information, we
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would greatly appreciate the opportunity to confer with the Staff concerning these matters prior to the
issuance of a formal response.

If the Staff has any questions or comments regarding the foregoing, please contact the undersigned at
(212) 728-8267. '

Jilln

Michael A. Schwartz

cc: Capital Senior Living Corporation
Mercury Real Estate Advisors LLC
Goodwin Proctor LLP
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U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

‘Washington, DC 20549

Re:  Capital Senior Living Corporation

Dear Sir or Madam:

This firm represents Mercury Real Estate Advisors LLC (the “Proponent”) in connection with
the shareholder proposal (the “Proposal”) that the Proponent submitted to Capital Senior Living
Corporation, a Delaware corporation (the “Company”), on December 8, 2006 for inclusion in
the materials to be distributed by the Company in connection with its 2007 annual meeting of
stockholders (the “Proxy Materials™). In accordance with Rule 14a-8(k), the Proponent offers
‘this letter in response to the January 17, 2007 letter submitted by Willkie Farr & Gallagher LLP
on behalf of the Company (the “Position Letter”), requesting that the Division of Corporation
Finance (the “Division”) of the Securities and Exchange Commission (the “Commission” or the
“SEC”) issue no-action relief under Rule 14a-8(i)(3), Rule 14a-8(i)(7) and Rule 14a-8(i)(10).

Pursuant to Rule 14a-8(k), we are enclosing six (6) copies of (i) this letter, (ii) the Position
Letter, and (iii) the Proposal and accompanying correspondence dated December 8, 2006. A
copy of this letter is simultaneously being sent to the Company and Willkie Farr & Gallagher
LLP, as counsel to the Company.

I The Proposal

The proposal that the Proponent submitted for inclusion in the Proxy Materials reads as
follows: :

Proposed Resolution

That the stockholders of the Corporation recommend that the Board of Directors
promptly engage an investment banking firm and pursue a sale or liquidation of
the Corporation.

Supporting Statement

We believe a sale or liquidation of the Corporation is in the best interests of
stockholders for the following reasons:

LIBC/2916526.4
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1}

2)

E))

4)

5)

The Corporation has operated at a lass for the last three years. In our
opinion, management has destroyed sharcholder value with a net loss of $3.4
million in the first nine months of 2006, $5.4 million in 2005 and $6.8 million in
2004,

The Corporation lacks the sufficient size required to operate as a public
company. In our view, shareholders’ equity is being wasted on general and
administrative expenses, and, in particular, executive compensation packages,
that are not commensurate with the size of the company. General and
administrative expenses at the Corporation totaled 9.7% of revenues during
fiscal 2005 while the ratio of G&A to revenues in the Corporation's Peer Group
for this period averaged 5.7%. Also, executives have what we view as the rare
benefit of “evergreen™ employment contracts.

Healtheare real estate valuations have reached a peak. Capitalization rates
for senior living assets similar to those owned by CSU have fallen to
approximately 6.5 — 7.0% from approximately 10% over the past several years,
This cap-rate compression, occurring over a period of historically low interest
rates, has led to a significant increase in the value of CSU’s current portfolio.
We believe that it is in the best interest of shareholders for the Corporation to
capitalize on this value through a sale or liquidation of the Corporation instead
of continuing to operate unprofitably as a public company with the risk that
healthcare real estate valuations start to decline.

The Corporation is an attractive acquisition candidate for a national
healthcare owner/operator. While we believe that the Corporation is too small
to generate economies of scale with its widely dispersed portfolio, several of the
national owner/operators could achieve operating synergies through an
acquisition of CSU. Further, we believe CSU is trading at a significant discount
to its intrinsic or liquidation value,

Senior executives and Board members continue to sell stock in the
Corporation and are becoming less aligned with the interests of
shareholders. While management reiterates on quartetly conference calls that
they expect to create significant value pursuing their business strategy, their
actions tell a different story. CSU executives and Board members have been
significant net sellers of CSU stock in 2006. James Stroud, Chairman and
Secretary, and his controlled entities have sold more than $8.5 million of stock
in 2006 while other sellers include: Lawrence Cohen, Vice Chairman and Chief
Executive Officer; Keith Johannessen, President and Chief Operating Officer;
Ralph Beattie, Chief Financial Officer; Gloria Holland, Vice President; Jerry
Lee, Controller; Craig F. Hartberg, Independent Director and Victor Nee, an
Independent Director. These stock sales reiterate our view that management is
not committed to its “growth strategy” and that a sale or liquidation should be
commenced.
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L Response to the Position Letter

For the reasons set forth below, the Proponent believes that the Position Letter fails to set forth
a sufficient basis to exclude the Proposal from the Proxy Materials. A careful reading of Staff
Legal Bulletin 14B, dated September 15, 2004 (the “Staff Legal Bulletin”), together with the
Commission’s views set forth in various no-action letters, negates the Company’s Rule 14a-
8(i)(3) and other arguments and provides the Company with a simple remedy — to set forth in
its statement of opposition in its proxy statement a rebuttal to the Proponent’s supporting
statement (the “Supporting Statement™). We believe that a paramount consideration of the
Division in the Staff Legal Bulletin was to emphasize this available remedy rather than to seek
modification to or exclusion of a shareholder proposal. In reviewing the Company’s Position
Letter with respect to its request for exclusion of the Proposal under Rule 14a-8(i)(3), it is clear

- that all of the Company’s arguments fall within the circumstances described by the Division in
the Staff Legal Bulletin that are not proper grounds for a modification or exclusion request. In
addition, the no-action letters cited by the Company in support of its arguments that the

- Proposal can be excluded under the Rule 14a-8(i)(3) “contrary to the proxy rules” exclusion,
the Rule 14a-8(i)(10) “substantially implemented” exclusion and the Rule 14a-8(i)(7) “ordinary
business” exclusion are, in each case, simply not applicable to the present facts. For these ’
reasons and as discussed further below, the Proponent respectfully submits that the
Commission deny the Company’s request for exclusion.

A. Response to the Company’s Argument that the Proposal is Contrary to the Proxy Rulgs,
Including Rule 14a-9, '

The Company has requested that the Proposal be excluded in its entirety based upon the
assertion that the Proposal contains false and misleading statements. In support of this
contention, the Company cites a number of no-action letters for the proposition, in part, that a
shareholder proposal may be properly omitted in its entirety if it contains false and misleading
statements. However, a review of the no-action letters cited by the Company for such
proposition demonstrates exactly the opposite — that the Division generally does not permit the
wholesale exclusion of shareholder proposals on the basis of Rule 14a-8(i}(3). For example, in
each of International Business Machines Corporation, SEC No-Action Letter, 2006 LEXIS 112
(January 26, 2006) (the “IBM No-Action Letter”), Sysco Corp., SEC No-Action Letter, 2003
LEXIS 672 (August 12, 2003), and DCB Financial Corp., SEC No-Action Letter, 2003 LEXIS
337 (March §, 2003), the Commission permitted reformation of the shareholder proposal and
refused-to permit the Company to exclude the proposal in its entirety under Rule 14a-8(i)(3).
In the single instance cited by the Company where the Commission permitted exclusion of the
proposal in its entirety, the proponents were requesting that the company change its name to
“The Hell with Shareholders.” See General Magic, Inc., SEC No-Action Letter, 2000 LEXIS |
602 (May 1, 2000). Clearly, the Proposal, which concerns the retention of an investment bank
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to explore a sale or liquidation of the Company and reflects the subject matter of a legitimate
shareholder interest, is distinguishable from the request for General Magic to adopt a
nonsensical and inflammatory corporate name.

In support of its assertion that the Proposal may be excluded in its entirety pursuant to Rule
14a-8(i)(3), the Company contends that the Proposal’s recommendation that the Company
pursue a “sale or liquidation™ of the Company is inherently vague and indefinite. The
Company’s hyper-technical argument is itself vague and unsubstantiated by any reasoning, puts
form over substance and is contrary to no-action letters in which the Commission has refused to
permit the exclusion of shareholder proposals with substantially similar language. See
Allegheny Valley Bancorp., Inc. SEC No-Action Letter, WSB File No. 0108200104 (January 3,
2001) (the “Allegheny No-Action Letter”); Student Loan Corporation, SEC No-Action Letter,
WSB File No. 032299030 (March 18, 1999); Penn Virginia Corp., SEC No-Action Letter, 1997
WL 83093 (February 24, 1997); Portsmouth Bank Shares, Inc., SEC No-Action Letter, 1993
LEXIS 303 (February 24, 1993). Specifically, in Allegheny, the Commission refused to permit
the exclusion of a proposal that advocated for the retention of an investment bank to explore the
“purchase of the Bank’s stock or assets.” In Student Loan Corporation, the proposal
recommended that the company engage an investment banker “to explore all alternatives to
enhance the value of the Company, including, but not limited to the possible sale or merger of
the Company, or premium tender offer share repurchases of the stock of the Company...”

These no-action letters stand for the proposition that the advocacy of one or more types of
extraordinary transactions in a sharecholder proposal simply reflects the reality that a sale
process can take on multiple forms. Furthermore, we believe that the Commission’s refusal to
permit similarly worded proposals to be excluded is predicated on the fact that any reasonable
shareholder can understand that the basic premise of the Proposal relates to the sale (by one
means or another) of all the assets of the Company and the retention of a financial advisor to
help facilitate such a transaction. As such, the Company’s arguments that the Proposal may be
excluded on the grounds that it is vague or indefinite is entirely without merit and inconsistent
with previously issued no-action letters,

In the Company’s Position Letter, it next engages in a line-by-line attempt to argue for the
Proposal’s exclusion under Rule 14a-8(i)(3) on the grounds that the Supporting Statement runs
afoul of 14a-9. Even taking the Company’s arguments at face value, the Supporting Statement
can easily be modified to address the Company’s concerns, in keeping with the Commission’s
long-standing policy of permitting revisions to correct deficiencies. In fact, even the no-action
precedent cited by the Company clearly supports this position. See IBM No-Action Letter
(permitting six paragraphs to be deleted). However, the Proponent believes that modifications
to the Supporting Statement are unnecessary because all of the issues raised by the Company
can be fairly and adequately addressed by the Company in its statement of opposition in its
proxy statement.
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In the Staff Legal Bulletin, the Division stated:

“,..going forward, we believe that it would not be appropriate for companies to exclude
* supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in the
following circumstances:

+ the company objects to factual assertions because they are not supported;

» the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

» the company objects to factual assertions because those assertions may be interpreted by
shareholders in a manner that is unfavorable to the company, its directors, or its
officers; and/or

» the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as
such.

We believe that it is appropriate under rule 14a-8 for companies to address these objections in
their statements of opposition.”

Since the date of the Staff Legal Bulletin, the Commission has refused to grant no-action relief
to issuers in keeping with this guidance. See, e.g., High Income Securities Fund, SEC No-
Action Letter, 2006 LEXIS 409 (March 14, 2006) (“We do not believe that any statement in the
Supporting Statement rises to the level of materially misleading, and many are simply
statements of the Proponent’s opinion. The Fund will have an opportunity to include in its
proxy statement arguments reflecting its own point of view on the proposal.”) (the “High
Income Securities Fund No-Action Letter”) As described below, the Proponent firmly believes
that the present facts are substantially similar in the aggregate to the circumstances discussed in
the High Income Securities Fund No-Action Letter.

In Paragraph No. 1 of the Supporting Statement, the Company asserts that the Proponent’s
opinion that management has destroyed shareholder value as a result of recent losses is false
and misleading. The merits of this assertion are baseless and are inconsistent with the
Division’s guidance in several of the categories described above, particularly in view of the fact
that the Proponent specifically identified its statement as an opinion. Fundamentally, the
Proponent’s statement simply presents the Company’s GAAP net loss for each of the last three
years. The Proponent firmly believes that it is entitled to its opinion, clearly identified as such,
that substantial, sustained GAAP net losses in each of the last three years amount to a
destruction of shareholder value. Furthermore, in today’s market environment, in which

LIBC/2916526.4




GOODWIN|PROCTER

U.S. Securities and Exchange Commission
February 3, 2007
Page 6

investors are increasingly sophisticated and have access to a plethora of information concerning
the Company, the Proponent finds it difficult to understand how an average investor could be
mislead by the Proponent’s clearly identified opinion that is accompanied by the Company’s
own GAAP financial information. The Proponent believes that the Cémpany’s arguments are
an attempt to create an exception that would swallow the rule, i.e., because the Supporting
Statement and Proposal must be limited to 500 words or less, the Proponent could never
express an opinion or present any of the Company’s financial information because the
Proponent would likely require more than 500 words in order to include every other possible
quantitative and qualitative disclosure needed to completely insulate it from an assertion that it
is false and misleading under Rule 14a-9. Respectfully, the Proponent contends that the
Commission’s position does not create such a draconian requirement. Perhaps at the most basic
level, the Company is simply concemed that shareholders may interpret the Proponent’s
opinion “in a manner that is unfavorable to the company, its directors, or its officers,” which,
pursuant to the Staff Legal Bulletin, is not grounds for exclusion or modification particularly
because the Company is entitled to make counter arguments in its statement in opposition in the
Proxy Materials.

In Paragraph No. 2 of the Supporting Statement, the Company attacks the Proponent’s grounds
_for making this statement under Rule 14a-8(i)(3). Again, the Company’s arguments are
unpersuasive and are contrary to the Division’s guidance set forth in the Staff Legal Bulletin. In
this regard, the Proponent clearly identifies its statement as an opinion by using the words “In
our view....”. Furthermore, the Company again embarks on a hyper-technical argument that
because two of the five companies in its peer group use two expense ratio metrics (i.e., G&A
expenses as a percentage of reported revenues and G&A expenses as a percentage of
annualized revenues under management), the Proponent must also disclose the additional
expense ratio that the majority of the peer group apparently does not use. Furthermore, the
Company states in the Position Letter that .. .G&A expenses as a percentage of annualized
revenues under management is recognized as a metric that accurately portrays the G&A
expense-to-revenue ratio on an ‘apples to apples’ basis.” However, the Company chose not to
go further and note that it is the Company that, in its opinion, believes that G& A expenses as a
percentage of annualized revenues is an appropriate additional metric. The Proponent
respectfully submits to the Commission that the Company is certainly entitled to its opinion just
as the Proponent is entitled to the Proponent’s opinion. The Proponent believes that this is
exactly the kind of disclosure that the Company should simply make in its statement in
opposition, i.e., the Company can state why it believes a different or additional expense ratio is
a financial metric for stockholders to consider in response to the Proponent’s views on the
subject. .

With respect to Paragraph Nos. 3 and 4, the Company asserts that several of the Proponent’s
statements are false and misleading. The Company further cites capitalization rates published
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by the National Investment Center for the Seniors Housing & Care Industry of 8.3% for
independent living properties and 8.7% for assisted living properties (which figures the
Proponent notes are more than seven months old). Again, this is precisely disclosure that the
Company may consider making in its statement of opposition because the Proponent’s
statements are opinions and beliefs to which it is entitled, consistent with the last category set
forth in the language of the Staff Legal Bulletin cited above. Throughout the Supporting
Statement, the Proponent was careful to describe its views as opinions by using words such as
“in our opinion,” “we believe” or “it is our view” and, consistent with the guidance in the Staff
Legal Bulletin and no action letters (See, e.g., the High Income Securities Fund No-Action
Letter), it is not necessary to qualify each and every sentence in the Supporting Statement
expressly as an opinion. The Proponent supplementally advises the Staff that its opinions and
beliefs concerning potentially achievable capitalization rates are based on its knowledge and
experience within the industry. In this regard, capitalization rate data can be obtained from
numerous sources available to investors, including investment bank research. For example,
reports published in January 2007 from two major investment banks note a capitalization rate
of 6.2% in connection with the sale by Sunrise Senior Living Real Estate Investment Trust to
Ventas, Inc. of 74 assisted living facilities and note that capitalization rates are at historic lows.
Thus, in keeping with the guidance offered in the Staff Legal Bulletin and, specifically the
categories of statements referred to therein and cited above, the Proponent respectfully submits
that the Commission should deny the Company’s request for exclusion or modification of these
paragraphs and simply advise the Company that it may make its arguments against the
Proponent’s views in its opposition statement.

With respect to Paragraph No. 5, the Proponent disagrees with the Company’s characterization
of Messrs. Hartberg’s and Nee’s exercise and sale of option shares and option grants in 2006,
However, to eliminate the possibility of any confusion over the phrase “net sellers,” the
Proponent is willing to have the word “net” stricken. This simple modification renders the
Company’s arguments concerning Messrs. Hartberg’s and Nee's selling activities in 2006
moot. With regard to the Company’s assertion that that the first sentence of Paragraph No. 5
impugns the character of the individuals referred to therein, the Proponent respectfully submits
that this is simply the Proponent’s opinion and it is willing to modify this statement to more
clearly indicate that fact if such an express qualification is deemed necessary by the
Commission (which the Proponent believes is not necessary in view of the overall context of
the Supporting Statement). Most importantly, however, is the fact that the Proponent is entitled
to its opinion that significant sales of Company stock are inconsistent with the Proponent’s
belief that insiders should maintain their holdings to fully align their interests with those of the
stockholders generally. The Company’s contention is, in essence, that the Proponent is not
entitled to its opinion, in direct contravention to the guidance set forth in the Staff Legal
Bulletin. Furthermore, the Company’s assertion that the Proponent’s views concerning stock
ownership by insiders is irrelevant is similarly without merit. Quite clearly, the Proponent’s
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opinion in this regard forms a direct basis for its belief that management is not committed to its
“growth strategy.” Once again, the Company has an entire proxy statement in which to craft a
response to the views of the Proponent set forth in the Supporting Statement, and, as directed
by the guidance contained in the Staff Legal Bulletin, the Proponent respectfully submits that
the Commission should request that the Company avail itself of that opportunity.

B. Response to the Company’s Argument that the Proposal Should be Omitted on the Grounds
- that the Proposal Has Been Substantially Implemented.

The Company asserts that the Proposal may be excluded under Rule 14a-8(i)(10) on the
grounds that is has been substantially implemented. On certain occasions, the Commission has
granted no-act relief pursuant to Rule 14a-8(i)(10) where a company has substantially
implemented a shareholder proposal related to the retention of an investment bank, However,
in such circumstances, no-action relief under 14a-8(i}(10) has been granted in cases where an
investment bank has been retained following, and in response to, such shareholder proposal,
thus rendering inclusion of the proposal in the proxy materials moot. The facts present in the
context of the Proponent’s Proposal, however, are completely different, because the Company
.did not engage an investment banker in response to the Proponent making the Proposal.
Instead, the Company asserts that the Proposal is moot because of the Company’s consideration
of “‘various strategies and financial alternatives” in June 2006, a date nearly a year prior to the
date of the 2007 Annual Meeting. The Company fails to cite any legal precedent or
interpretation that supports its position that the Proposal can be omitted on the grounds that the
Company had, at some time in the past, retained a third party financial advisor to explore
alternatives that may have included a potential sale of the Company.

Moreover, the retention of Jefferies & Company (“Jefferies”) in June 2006 to consider “various
strategies and financial alternatives” is substantially different than the actions advocated by the
Proponent. The Proponent recommends the retention of an investment bank to undertake a
timely, focused and critical analysis of a sale or liquidation process. In contrast, in June 2006
Jefferies performed a much more general review of strategic alternatives, including many non-
extraordinary transactions, which in any event will be substantially dated as of the 2007 annual
meeting. Because of the focused nature of the Proponent’s requested actions under the
Proposal, the work performed by Jefferies in June 2006 cannot be expected to have produced
the thoughtful insights regarding a potential sale or liquidation process that would result from a
targeted analysis undertaken against a backdrop of the market environment and operating and
financtial position of the Company existing today or at the time of the 2007 annual meeting.
Finally, the Proposal is cast as a precatory Proposal, and as such, the Proponent fails to see the
logic in denying stockholders the ability to express their views regarding the Proposal at the
2007 annual meeting.
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C. Response to the Company’s Argument that the Proposal Should be Omitted on the Grounds
that the Proposal Concerns Ordinary Business Operations.

The Company contends that the Proposal may be excluded under Rule 14a-8(i)}7) on the
grounds that its concerns the ordinary business operations of the Company. This argument is
not only contrary to common sense, but is also inconsistent with the authority cited by the
Company in support of its position. The plain language of the Proposal concerns the sale or
liquidation of the Company — in either case, a transaction that can only be characterized as
extraordinary. In rendering no-action decisions under Rule 14a-8(i)(7), the Commission has
drawn a sharp distinction between shareholder proposals that advocate an extraordinary
transaction or transactions specifically, and those that advocate a review of strategic
alternatives more generally. While the Commission has permitted the exclusion of proposals
requesting that the Company retain an investment bank to maximize shareholder value, which
might involve the consideration of non-extraordinary transactions (See, e.g., Deckers Outdoor
Corporation, SEC No-Action Letter, 2006 LEXIS 373 (March 20, 2006)), it has previously
refused to grant no-action relief under Rule 14a-8(i)(7) where a proposal specifically advocated
a stock or asset sale. For example, in the Allegheny No-Action Letter, the stockholder
proponent proposed the following resolution: |

- “RESOLVED, that the shareholders of Allegheny Valley Bancorp, Inc. (the “Bank™) authorize
and direct the Bank’s Board of Directors (the “Board™) to retain an investment bank to solicit
offers for the purchase of the Bank’s stock or assets.”

The Commission refused to permit the Bank to exclude the foregoing proposal on the basis of
Rule 14a-8(i)(7). The similarities between the Proposal and the proposal at issue in Allegheny
are striking and suggest, rather strongly, that the Proposal is not properly excludable on the
grounds of Rule 14a-8(i)(7). Whether characterized as a sale or as a liquidation, the Proposal
clearly and unambiguously refers to a sale of stock or sale of assets by any means.

III.  Conclusion

Based upon the foregoing discussion, the Proponent believes that the Proposal can not be
properly excluded from the Proxy Materials. If the Commission disagrees with the Proponent’s
conclusions, we request the opportunity to confer with the Commission prior to the issuance of

its position.

If you have any questions or need any additional information with regard to the enclosed or the
foregoing, please contact the undersxgned at (617) 570-1865.
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Please indicate your receipt of this letter and the enclosures by signing the enclosed copy of this
letter and returning it to the undersigned in the enclosed stamped, self addressed envelope.

Vgry truly yours,
Jafnes A, Matarese '

cc:  David R. Jarvis
Mercury Real Estate Advisors LLC
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January 17, 2007

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re:  Capital Senior Living Corporation - Omission of Stockholder Proposal Pursuant to Rule

145-8

Dear Sir or Madam:

We are writing on behalf of our client, Capital Senior Living Corporation, a Delaware corporation (the
“Company’), pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), to respectfully request that the Staff of the Division of Corporation Finance (the
“Staff”) of the Securities and Exchange Commission (the “Commission”) concur with the Company’s
view that, for the reasons stated below, the stockholder proposal, consisting of a resolution and
supporting statement {collectively, the “Proposal’) submitted by Mercury Real Estate Advisors LLC
(the “Proponent”), may properly be omitted from the proxy materials to be distributed by the Company
in connection with its 2007 annual meeting of stockholders (the “Proxy Materials™),

Pursuant to Rule 14a-8(j)(2), we are enclosing six copies of (i) this letter; (ii) the Proposal and
accompanying correspondence dated December 8, 2006 submitted by the Proponent (attached hereto
as Exhibit A); and (iii) a report indicating recent capitalization rates for assets similar to thoss held by
the Company (attached hereto as Exhibit B). In accordance with Rule 14a-8(j)(1), a copy of thia
submission is simultancously being sent to the Proponent.

1. Introduction

The first part of the Proposal consists of a resolution (the “Resolution”) directed to the Board of
Directors of the Company (the “Board”) and reading as follows; '

That the stockholders of the Corporation recommend that the Board of Directors promptly engage an
investment banking firm and pursue a sale or liguidation of the Corporation,

The Resolution is followed by a statement in support of the resolution by the Proponent (the
“Supporting Statement”). The text of the Supporting Statement reads as follows:

1) The Corporation has operated at a loss for the last three years. In our opinion, management has
destroyed shareholder value with a net loss of $3.4 million in the first nine montha of 2006, $5.4
million in 2005 and $6,8 million in 2004,

2) The Corporation Incks the sufficlent size required to operate as a public company. In our view,
sharcholders’ equity is being wasted on general and administrative expenses, and, in particuler,
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executive compansation packages, that are not commensurate with the size of the company. General
and administrative oxpenses at the Corporation totalod 9.7% of rovenues during fiscal 2005 while the
ratio of G&A. to revenues in the Corporation's Peer Group for this period averaged 5.7%. Also,
exceutives have what we view as the rare benefit of “overgreen™ employment contracts,

3) Healthcare real estate valuations have reached a peak. Capitalization rates for senior living assets
similar to those owned by CSU have fallen to approximately 6.5 - 7.0% from approximately 10% over
tho past several ysars, This cap-rate compression, occurring over a period of historically low interest
rates, haa led to a significant increses In the value of CSU's current pertfolio. We believe that it is in
the best interost of shareholders for the Corporation to capitalize on this value through a sale or
liquidation of the Corporatien instead of continuing to operate unprofitably as a public company with
the risk that healthcare roal estats valuations start to decline.

4) The Corporation i an attractive acqulsition candidate for a nationsl healthcare owner/operator,
While we believe that the Corporation is too small to gonerate economics of scale with its widely
" dispersed portfolio, several of tho national owner/operators could achieve operating synergles through
an acquisition of CSU, Further, we believe CSU Is trading at a significant discount to its intrinsic or
lignidation value,

5} Scnior cxecutives and Board members continue to sell stock in the Corporation and aro
becoming Iess aligned with the intercsts of sharehiolders, While management reiterates on quarterly
conference calls that thoy expect to create significant value pursuing their business strategy, their
actions tell a different story, CSU exceutivos and Board members have been significent not sellers of
CSU stock in 2006, Jamea Stroud, Chairman and Sccretary, and his controlled entities have sold more
than $8.5 million of stock in 2006 while other szllers includa: Lawrence Cohen, Vice Chairman and
Chief Executive Officer; Koith Johannessen, President and Chief Operating Officer; Ralph Beattie,

. Chief Financial Officer; Gloria Holland, Vice President; Jerry Lee, Controtler; Craig F. Hartberg,
Independent Director and Victor Nee, an Independent Director, These stock sales reiterale our view
that management is not committed to its "“growth strategy” and that a sale or liguidation should be
commenged.

The Company respectfully requests confirmation that no enforcement action will be recommended if
the Company omits the Proposal from its Proxy Materials on the following grounds:

1. The Proposal may be excluded under Rule 148-8(i)(3) as it is contrary to the Commission’s
proxy rules, including Rule 14a-9 under the Exchange Act (“Rule 14a-9™), which prohibits
materially false and misleading statements in proxy soliciting materials;

2. The Proposal may be excluded under Rule 14a-8(i){10) as the Company has already
. substantially implemented the Proposal; and

3. The Proposal may be excluded under Rule 14a-8(i)(7) as it deals with a matter relating to the '

Company's ordinary course of business.
II. Bases for Excluding the Proposal

A, The Proposal Is Contrary to the Commission’s Proxy Rules, Including Rule 14a-9,

Rule 14a-8(i)(3) provides that a company may exclude a proposal if it violates the proxy rules,
including Rule 14a-9 which prohibits materially false or misleading statements in proxy soliciting
materials, The Staff’s interpretation of this provision was recently clarified in Staff Legal Builetin
14B, dated September 15, 2004 (*Staff Bulletin 14B"), Staff Bulletin 14B indicates that & proposal
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may be properly excluded when the resolution contained therein is so inherently vague or indefinite
that neither the shareholders voting on the proposal nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonable certainty exactly what actions the proposal
requires. In addition, reliance on Rule 14a-8(i)(3) may be appropriate where the proposal contains
statements that are demonstrably and materially false or misleading or that impugn the character,
integrity or personal reputation of an individual. The Staff has previously permitted companies to
exclude entire shareholder proposals or portions of sharcholder proposals when the proposals
contained false and misleading statements. See, e.g., International Business Machines, SEC No-Action
Letter, 2006 LEXIS 112 (January 26, 2006); Sysco Corp., SEC No-Action Letier, 2003 LEXIS 672
(August 12, 2003); DCB Financial Corp., SEC No-Action Letter, 2003 LEXIS 337 (March 5, 2003);
and Gencral Magic, Inc., SEC No-Action Letter, 2000 LEXIS 602 (May 1, 2000). Finally, a proposal
may also be properly excluded under Rule 14a-8(i)(3) if substantial portions of the supporting
statement are irrelevant to a consideration of the subject matter of the proposal.

The Resolution recommends that the Company pursue “a sale or liquidation” of the Company. These
two types of transactions are fundamentally different from cach other, and the Resolution leaves it to
the Board to decide which to pursue. As a consequence, it would be impossible for any shareholder to
know whether he or she was supporting a sale or a liquidation, yet the economic consequences to
shareholders of these two transactions would likely be materially different, In addition, it would be
impossible for the Board to know how to implement the Proposal since some shareholders may have
voted for the Proposal because they favor a liquidation and others because they favor a sale. The
Resolution should therefore be excludable under Rule 142-8(i)(3) because it is so inherently indefinite
that neither the shareholders in voting on the Proposal nor the Company in implementing the Proposal
would be able to determine with any reasonable certainty exactly what action the Proposal requires, In
this regard, and taking into account the basis on which Staff Bulletin 14B allows a proponent to
remedy “minor defects” in a proposal, we note that the removal of either the “sale option" or the
“liquidation option” from the Proposal would not be “minor in nature” and “would alter the substance”

of the Proposal,

Apart from the Resolution itself, the Suppoerting Statement is so thoroughly riddled with violations of
Rule 14a-9 that the Proposal may properly be cxcluded under Rule 14a-8(i)(3). In fact, every
paragraph of the Supporting Statement runs afoul of Rule 14a-9,

Paragraph No. 1 of the Supporting Statement states that the management of the Company *has
destroyed shareholder value” as a result of recent net Josses, This statement is materially false and
misleading because it equates modest net losses with the destruction of shareholder value when in fact
those losses resulted from a transaction that has built shareholder value, Indeed, following the
announcement of the Triad Acquisition (described below), the Company's stock price more than
doubled over the next nine months and stands today at more than triple the stock price immediately
before the announcement of the Triad Acquisition,

Specifically, the losses referred to resulted from the Company's strategic and well-congidered 2003
acquisition of Triad Senior Living II, L.P., Triad Senior Living III, L.P., Triad Senior Living IV, L.P,
and Triad Senior Living V, L.P, (the “Triad Acquisition”). Both the Board and management of the
Company understood that the Triad Acquisition would cause increased expenses and net losses in the




U.8. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

Pago 4 of 8

near term in exchange for great potential growth and future returns for shareholders. In fact, this was
explained in a Company press release, dated April 30, 2003 (attached as Exhibit 99.1 to the
Company’s Current Report filed with the Commission on Form 8-K on May 6, 2003):

[T]he elimination of interest income on the Triad advances and greater depreciation on
the increased asset base will initially result in net losses although cash earnings are
expected to be positive. Due to our substantial depreciation expenses, it is important for
our shareholders to understand that cash flow has been, and will continue te be, the
yardstick by which we measure operating performance. ...

In eddition, the Company’s stock price closed at $3.05 per share on May 5, 2003, the day prior to
the public announcement of the Triad Acquisition. Nine months later, on February 5, 2004, it
stood at $6.52 per share. More recently, the Company’s stock closed at $10.76 per share on
January 16, 2007, squarely belying the Proponent’s contention as to the destruction of
shareholder value,

Thus, Paragraph No. 1 of the Supporting Statement not only fails to adduce support for the contention
it presents, but it also is objectively fulse and misloading because it (i) is not supportable at all and (i)
omits the foregoing material facts about the nature of the net losses referred to and the Company’s
stock price, which belies the claim of destruction of shareholder value,

Paragraph No. 2 of the Supporting Statement also contains misleading statements and fails to disclose
information necessary so that shareholders may make an informed decision concerning the advisability
of the Proposal, This paragraph claims that “general and administrative expenses at the Corporation
totaled 9.7% of revenues during fiscal 2005 while the ratio of G&A to revenues in the Corporation’s
Peer Group for this period averaged 5.7%.” The Company, together with another member of the
Company's Peer Group (constituting two of the five members), reports two percentages regarding
general and administrative (“G&A"™) expenses because each has a significant number of properties that
are managed for third parties. These are: () G&A expenses as a percentage of reported revenues; and
(ii) G&A expenses as a percentage of annualized revenues under management, which captures
revenues generated from properties under management that are not reflected in reported revenues. As
the percentage of managed properties accounting for company revenues may fluctuate and vary from
company to company, G&A expenses as a percentage of annualized revenues under management is
recognized as a metric that accurately portrays the G&A expense-to-revenue ratio on an “apples to
apples” basis, The Company’'s G&A expenses as a percentage of annualized revenues under
management for the period in question were equal to 5.8%, very much in line with the Company’s Peer
Group average of 5.5%. The Proponent, by implying that the ratio based on reported revenues is a
comparable statistic across the Company’s Peer Group and ignoring a recognized metric that fairly
permits & comparison of G&A expenses among companies with different revenue profiles, distorts the
comparison and would mislead the Company’s shareholders in violation of Rule 14a-9,

Paragraph No. 3 of the Supporting Statement contains several materially false and misleading
staternents, This paragraph states that capitalization rates for assets similar to those held by the
Company “have fallen to approximately 6.5 - 7.0% from approximately 10% over the past several
years.” However, according to the National Investment Center for the Seniors Housing & Care
Industry (“NIC”), the average (mean) capitalization rates for the quarter ended June 30, 2006 were
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8.3% for Independent Living properties and 8,7% for Assisted Living properties. See NIC,
http:/inic.orglkfi/capitalization_rates.asp and Exhibit B. By claiming an artificially low capitalization
rate (of unknown origin), the Supporting Statement indicates a much higher potential value for a sale
or liquidation of the Company than would result if a more relinble capitalization rate were utilized. As
such, this statement would prevent any shareholder from making an informed decision concerning the

advisability of the Proposal.

In addition, Paragraph No. 3 of the Supporting Statement states that it is not in the best interest of the -
Company’s shareholders for the Company to continue “operating unprofitably.” However, the
Company’s Quarterly Report on Form 10-Q for the period ended September 30, 2006, filed with the
Commission on November 8, 2006 (a month prior to submission of the Proposal), clearly reports net
income (as opposed to a net loss) for the fiscal quarter ending September 30, 2006. By implying that
the Company continues to operate at a loss, this statement is false and misleading in violation of Rule
14a-9 since the current and future profitability of the Company is fundamental to a decision whether
shareholders should support & sale or liquidation of the Company.

Paragraph No. 4 of the Supporting Statement states that the stock of the Company is “trading at a
significant discount to its intringic or liquidation value.” This statement is inherently vague and
ambiguous as it is not clear exactly what the Proponent is claiming. The Proponent’s use of the word
“or" clearly suggests that the stock is trading below either its intrinsic value or its liquidation value, but
the Proponent fails to indicate which one. (This failure is not surprising because if the Proponent knew
which one it meant, one would expect that the Resolution would not have been ambiguous as to
whether it was urging a sale or a liquidation.) Moreover, the Proponent does not indicate, at any point
in this paragraph or elsewhere in the Supporting Statement, what it believes to be either the liquidation
or intrinsic value of the Company. It is materially misleading for the Proponent to claim that the
Company’s stock is trading below either its liquidation or its intrinsic value without setting forth some
sort of guideline as to what those valuations of the Company actually are. The inherent ambiguity of
this paragraph and the lack of any actua! indication of the Company’s value by the Proponent would
prevent any sharcholder from meking an informed and well-considered decision regarding the merits
of the Proposal, and as such renders the entire paragraph false and misleading.

Paragraph No. 5 of the Supporting Statement not only contains statements that are demonstrably false
and misleading, but also contains statements that impugn the character, integrity and personal
reputation of individual officers and directors of the Company, again in violation of Rule 14a-9 and the
guidance of the Staff provided in Staff Bulletin 14B. This paragraph states that Company “‘executives
and Board members have been significant net sellers of CSU stock in 2006” and then proceeds to list
two directors, Craig F. Hartberg and Victor Nee, whose filings with the Commission clearly show that
they were not net sellers of Company stock in 2006. In fact, according to the reports by Messrs.
Hartberg end Nee filed on Form 4 with the Commission, Mr, Hartberg was a net acquiror of Company
stock in 2006 and Mr. Nee’s holdings of Company stock shares were unchanged over the course of the
year.

This paragraph also makes the outrageous statement that “{w]hile management reiterates on quarterly

conference calls that they expect to create significant value pursuing their business strategy, their
actions tell a different story.” This statement falsely asserts that the officers and directors, who are
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identified by name in the Supporting Statement, have been duplicitous in their communications with
sharcholders and the public generally, and it directly impugns the character, integrity and personal
reputation of these individuals, in blatant contravention of Rule 14a-9.

This paragraph also specifically states that James Stroud and entities under his control sold over $8.5
million of Company stock in 2006, implying that “management is not committed-to its ‘growth
strategy'™ and, as the bold paragraph header indicates, that “‘Senior Executlves and Board
members...are becoming less aligned with the interests of sharcholders,” Mr. Stroud, along with
the entities under his control, remains the largest shareholder of the Company and, as such, his
interests remain emphatically aligned with those of the Company’s other shareholders. Finally, the
entire discussion contained in Paragraph No, § of the Supporting Statement is irrelevant to whether the
Board should pursue a sale or liquidation of the Company (and to a sharcholder’s consideration of that
proposition), and its inclusion can only serve to confuse the shareholders of the Company.

In light of the confusing ambiguity of the Resolution and the pervasive materially false, misleading and
irrelevant statements contained in the Supporting Statement, the inclusion of the Proposal in the Proxy
Materials would result in a direct violation of Rule 14a-9, We believe, therefore, that the Proposal may
be properly excluded from the Proxy Materials under Rule 14a-8(i)(3).

B. The Proposal Has Been Substantially Implemented by the Company.

Rule 14a-8(i)(10) provides that a company may properly omit from its proxy materials a stockholder
proposal and any statement of support therefor “if the company has already substantially implemented
the proposal.” For the reasons sets forth below, the Company believes it has already substantially
implemented the Proposal and that the Proposal is therefore properly excludable under Rule 14a-
B(i)(10). _

The Resolution recommends that the Company engage an investment banker and pursue a sale or
liquidation of the Company. By an engagement letter, dated June 15, 2006, the Company engaged the
services of Jefferies & Company (“Jefferies”), a recognized investment banking firm, to advise on the
appropriateness of various strategies and financial altermatives of the Company, including a sale of the
Company. On August 4, 2006, at a meeting of the Board, representatives of Jefferies presented the
firm's findings, which led the Board to conclude that entering into a business combination at the
current time would not achieve a premium for shareholdcrs of the Company. The representatives of
Jefferies also noted that sales processes, generally, can cause disruption to the Company’s operations.
Members of the Company’s management confirmed that a potential sale of the Company would be a
particularly sensitive issue in the senior living industry because elderly residents and their families are
very concerned about the stability of their communities’ ownership and management. After due
consideration, the Board concluded that at the present time the Company should not pursue a sale of
the Company, as such a transaction would not create additional shareholder value. :

As discussed above, the Resolution requests that, after engaging an investment bank, the Company
pursue cither a sale or a liquidation of the Company. As it is impossible to both sell and liquidate the
Company, the Board’s initial step in implementing the Resolution would necessarily be a thorough and
diligent analysis of the mutually exclusive transactions that have been proposed, and the values that
these transactions could possibly achieve for Company shareholders, in order to determine which of
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the two requested actions should be taken, In other words, an essential part of the Resolution is that
the Board must exercise its business judgment as to the fulfillment of the Resolution,

The actions taken by the Board in retaining Jefferies and considering potential strategic alternatives to
increase shareholder value have substantially implemented the Resclution, or at least to the extent it
can do so consistent with its fiduciary duties. Having invoked the business judgment and fiduciary
duties of the Board by presenting a Resolution that requires a choice between mutually exclusive
alternatives, the Proponent cannot say that the Board did not substantially implement the Proposal as
far as its fiduciary duties would allow. The Board considered strategic alternatives and, in the exercise
of its business judgment, based on the advice of JefTeries, determined that continuing with its business
plan would be the most likely way to provide the greatest value to sharcholders. Under the
circumstances, then, the Proposal (which necessarily invokes the judgment and discretion of the
Board) has already becn substantially implemented by the Company, and including it the Proxy
Materiuals would be duplicative of previous Company action, would waste Company resources and
could lead to a material disruption of the Company's business and the lives of its elderly residents.

Based upon the foregoing, the Company should be permitted to omit the Proposal from its Proxy
Materials pursuant to Rule 14a-8(i)(10).

C. The Proposal Deals with a Matter Relating to the Compuny's Ordinary Business Operations,

Rule 14a-8(i)(7) provides that 2 company may properly omit from its proxy materials a stockholder
proposal and any statement of support therefor if “the proposal deals with a matter relating to the
company’s ordinary business operations.” As the Commission has stated, “the general underlying
policy of [Rule 14a-8(i)(7)] is consistent with the policy of most state corporate laws: to confine the
resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual shareholders
meeting,” Exchange Act Release No. 34-40018 (May 21, 1998). Accordingly, the ordinary business
rule operates to exclude shareholder proposals that “‘deal with ordinary business matters of a complex
nature that [sharcholders], as a group, would not be qualificd to make an informed judgment on, due to
their lack of business expertise and their lack of intimate knowledge of the issuer’s business.”
Exchange Act Release No. 34-12999 (November 22, 1976). For the reasons sets forth below, the
Company believes that the Proposal deals with matters occurring in the ordinary course of business
and is therefore propetly excludable under Rule 14a-8(i)(10).

While the Resolution seems to contemplate only two steps (i.e., the engagement of an investment bank
and the pursuit of one of two transactions), in reality, due to the inherent differences between these
types of transactions, a third, interim step — the application of the Board’s business judgment — is
necessarily required. Presumably, the Resolution (if adopted) would require the Board to conduct an
analysis as to whether the proceeds of a sale of the Company would be greater than the liquidation
proceeds, or vice versge. Once such an analysis has been conducted, the Board would be required to
exercise its business judgment and, at a minimum, determine which of these two transactions would
result in greater shareholder value. While the Resolution is couched in terms of two specific
extraordinary transactions, the inherent differences between the two types of transactions would
require the Board to conduct activities that fall within the ordinary course of business, in valuing
potential ways to increase shareholder velue. In essence, the Resolution recommends that the Board
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determine, within a limited scope, how to enhance sharcholder value. The Staff has long concurred
that shareholder proposals that relate to both extraordinary matters and non-extraordinary matters and
that direct a company to investigate means of increasing sharcholder value are properly excludable
pursuant to Rule 14a-8(i)}(7). See Commercial National Financial Corporation, SEC No-Action Letter,
2006 LEXIS 371; Deckers Outdoor Corporation, SEC No-Action Letter, 2006 LEXIS 373; Medallion
Financial Corp., SEC No-Action Letter, 2004 LEXIS 612; BKF Capital Group, Inc., SEC No-Action
Letter, 2004 LEXIS 456, and Telular Corporation, SEC No-Action Letter, 2003 LEXIS 798.

IIX. Conclusion

For the reasons discussed above, the Company requests that the Staff concur with the Company’s view
that the Proposal may properly be omitted from the Proxy Materials. Should the Staff disagree with
the Company's position or require any additional information, we would greatly appreciate the
opportunity to confer with the Staff concerning these matters prior to the issuance of a formal
response.

If the Staff has any questions or comments regarding the foregoing, please contact the undersigned at
(212) 728-8267.

Ve%

Michael A, Schwartz

(VR Capital Senior Living Corporation
' Mercury Real Estate Advisors LLC




EXHIBIT A

Mercury Real Estate Advisors LLC
Three River Road
Greenwich, CT 06807

December 8, 2006

Mz, James A Stroud

Chairman of the Board and Secrotary
Capital Senior Living Corporation
14160 Dallas Parkway, Suite 300
Dallas, Texas 75254

Re: Shareholder Proposal
Dear Mr. Stroud:

On behalf of Mercury Renl Bstate Advisors LLC (“Mercury™), I hereby submit the
enclosed shareholder proposal (“Proposal”) for inclusion in the proxy statement of Capital Senior
Living Corporation (the “Corporation”) to be circulated to the sharebolders of the Corporation in
conjunction with the next annual meeting of sharcholders. The Proposal is submitted under Rule
14a-8 (Proposals of Security Holders) of Regulation 14A promulgatcd by the Securities and
Exchange Commission (the “SEC™.

Mercury is the owner of approximately 2,369.700 shares of the Corporation’s common
stocle that have been held continuously for more than a year prior to this date of submission, We
belicve that a safe of the Corporation is in the best interests of stockholders and should be
pursued immediately. The Proposal is submitted in order to encourage the Corporation to retain
an investment bankor and bogin a sale progess,

Mercury intonds to hold the shaves through the date of the Corporation’s next annual
meeting of shareholders, In accordance with the provisions of Rule 14a-8(b) of Regulation 14A, -
Mercury's current ownership of such shares is evidenced by the enclosed letter from Morgan
Stanley us woll as by the Schedule 13D, initially filed with the SEC on December 2, 2005, and
the amendments thereto, which Schedule 13D and such amendments are on file with the SEC,
Either the undersigned or a designated representative will present the Proposal for consideration
at the annual meeting of shareholders,

If you have any questions or wish to discuss the Proposal, please contact Mr. Maicolm F.
- MacLean at (203) 869-2191.

Sincerely,

MERC

Name: Malcolm F. MacLean IV
Title: President

LI1BC/2888461.2




Mr. James A. Stroud
December 8, 2006
Page 2

Proposed Resolutlon

That the stockholders of the Corporation recommend that the Board of Directors promptly
engage an investment banking firm and pursue a sale or liquidation of the Corporation,

Supporting Statement

We believe a sale or lignidation of the Corporation iy in the best interests of stockholders for the
following rensons:

1) The Corporation has operated at a loss for the last three years..In our opinion,
management has destroyed sharcholder value with a net loss of $3.4 miltion in the first
nine months of 2006, $5.4 million in 2005 and $6.8 million in 2004,

2) The Corporvation Iacks the sufficlent size required to operate ag a public company.,
In our view, sharcholders’ equity is being wasted on general and administrative expenses,
and, {n particular, executive compensation packages, that are not commensurate with the
size of the company. General and administrative expenses at the Corporation totaled
9.7% of revenues during fiscal 2005 while the mtio of G&A to revenues in the
Corporation's Peer Group for this period averaged 5.7%. Also, executives have what we
view as the rare benefit of "evergreen” employment contracts.

3) Henlthcare real estate valuations have reached a peak, Capitalization rates for senior
living ussets similar fo those owned by CSU have fallen to approximately 6.5 ~ 7.0%
from approximately 10% over the past severa! years. This cap-rate compression,
occurting over a period of historically low interest rates, has led to a significant increase
in the value of CSU’s current portfolio, We belicve that it is in the best interest of

- shareholders for the Corporation to capitalize on this value through a sale or liquidation
of the Corporation instead of continuing to operate unprofitably as & public company with
the risk that bealthcare real estate valuations start to decline,

"4) The Corporation Is an atéractive acquisition candidate for n national healtheare
owner/operator. While we believe that the Corporation is too small to generate
economies of scale with its widoly dispersod poutfolio, several of the national
owner/operators could achieve operating synergies through an acquisition of CSU.
Further, we believe CSU is trading at a siguificant discount to its intrinsic or liquidation
value,

5) Senior executlves and Board members continue to gell stock In the Corporation and
are becoming less aligned with the Interests of sharcholders. While management

LINC/2888461.2




Mr, James A, Stroud
December 8, 2006

Page 3

reiterates on quarterly conference calls that they expect lo create significant value
pursuing their business strategy, their actions (ell a differont story. CSU executives and
Board members have been significant net sellers of CSU stock in 2006, James Stroud,
Chairman and Secretary, and his controlled entities have sold more than $8.5 million of
stock in 2006 while other sellers include: Lawrence Cohen, Vice Chairman and Chief
Executive Officer; Keith Johannessen, President and Chief Operating Officer; Ralph
Beattie, Chief Financial Officer; Gloria Holland, Vice President; Jerry Lee, Controller;
Craig F. Hartberg, Independent Director and Victor Nee, an Indepondent Director. These
stock sales reiterate our view that management is not committed to its “growth strategy”
and that a sale or liquidation should be commenced.

LIBC/2R88461.2
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2000 Westehester Ave
Pucchmo, NY 10577

Morgar Stanley

Desemb o 6, 2006

Mealoolm F. MacLean IV

Managing Member

Moercury Real Bulate Advirars L.I.C
100 Field Point Rond

Groonwloh, Commeoticut 06830

RE: Capital Senior Living Cotp Commmon Stook [Cuaip 140475 10 4]

Dear Mr, MacLean:

As of Deosmber 4™, 2006, the fnds managed by Meronry Real Bstate Advisors LLC had
2,603,749 Copital Senior Living Corp Common Stock [Cuslp 140475 10 4], Ltd held in
cvstody with Morgan Stunley.

Meroury Real Botate Advisors LLC has boen a sharoholder with at loast §2,000 in market
value for al least & yoar,

Sincerel

Oy
Vinoenty, Lisanti
Bxecutive Director
914-225-4928
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WILLKIE FARR & GALLAGHERLLP - _ 787 Sevench Avenne

New York, NY 100196099
‘lel: 212 728 ReOO
Fax; 212728 8111

January 17, 2007
VIA FEDEX

Mr. Malcolm F, MacLean
President

Mercury Real Estate Advisors LLC
Three River Road

Greenwich, CT 06807

Re:  Capital Senior Living Corporation Shareholder Proposal

Dear Mr. MacLean:

In accordance with Rule 14a-8(j)(1) under the Securities Exchange Act of 1943, as amended, please
find enclosed a copy of a letter, with exhibits, submitted today to the Division of Corporation Finance
of the Securities and Exchange Commisgion.

Sincerely,

‘Manuel A. Miranda
Enc.

cc: - Capital Senior Living Corporation
Michael A. Schwartz, Esq.

NEW YORK WASHINGTON PAmis LONDON MitaN ROME FRANKFURT BRUSSELS
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G O O DWIN PR O C TER Goodwin Procter LLp T: 617.570.1000

Counsellors at Law F: 617.523.1231

Exchange Place goodwinprocter.com
Boston, MA 02109

February 23, 2007

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re: Capital Senior Living Corporation

Dear Sir or Madam:

This firm represents Mercury Real Estate Advisors LL.C (the “Proponent”) in connection with
the shareholder proposal (the “Proposal”) that the Proponent submitted to Capital Senior Living
Corporation, a Delaware corporation (the “Company”), on December 8, 2006 for inclusion in
the materials to be distributed by the Company in connection with its 2007 annual meeting of
stockholders (the “Proxy Materials™). In accordance with Rule 14a-8(k), the Proponent offers
this letter in supplement to its letter dated February 19, 2007 (the “Second Response Letter”) in
response 1o the February 12, 2007 letter submitted by Willkie Farr & Gallagher LLP (“Willkie
Farr”) on behalf of the Company (the “Rebuttal Letter”), which Rebuttal Letter was made in
response to the February 3, 2007 letter submitted by Goodwin Procter LLP on behalf of the
Proponent (the “Response Letter”). The Response Letter was made in response to the January
17, 2007 letter submitted by Willkie Farr on behalf of the Company (the “Position Letter”)
requesting that the Division of Corporation Finance (the “Division™) of the Securities and
Exchange Commission (the “Commission” or the “SEC”) issue no-action relief under Rule
14a-8(i)(3), Rule 14a-8(i)(7) and Rule 14a-8(1)(10).

Pursuant to Rule 14a-8(k), we are enclosing six (6) copies of this letter. A copy of this letter is
simultaneously being sent to the Company and Willkie Farr & Gallagher LLP, as counsel to the
Company. '

In the supporting statement to the Proposal (the “Supporting Statement”), the Proponent states:

“Healthcare real estate valuations have reached a peak. Capitalization rates for senior living assets similar to
those owned by CSU have fallen to approximately 6.5 — 7.0% from approximately 10% over the past several
years. This cap-rate compression, occurring over a period of historically low interest rates, has led to a significant
increase in the value of CSU’s current portfolio. We believe that it is in the best interest of shareholders for the
Corporation to capitalize on this value through a sale or liquidation of the Corporatien instead of continuing to
operate unprofitably as a public company with the risk that healthcare real estate valuations start to decline.”

In the Position Letter, the Company asserted that the proposition that capitalization rates for
assets similar to those held by the Company “have fallen to approximately 6.5 — 7.0% from
approximately 10% over the past several years” constitutes a materially false and misleading

LIBC/2933419.2
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U.S. Securities and Exchange Commission
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Page 2

statement. In the Response Letter, the Proponent stated that its opinions and beliefs concerning
achievable capitalization rates were based on its knowledge and experience within the industry.
The Proponent also supplementally advised the Division of certain research reports that the
Proponent uses, among other sources, to form the basis of its opinions and beliefs. The
Proponent supplementally advises the Division that on February 21, 2007 the Wall Street
Journal published the article attached hereto as Exhibit A concerning, in part, falling
capitalization rates with respect to assets in the senior living industry (the “Article”). The
Article refers to a recent bid by Health Care Property Investors Inc. to acquire Sunrise Senior
Living REIT for consideration that would imply a capitalization rate of approximately 5.6% to
5.8%. The Article provides additional and convincing support for the statement regarding
capitalization rates made by the Proponent in the Supporting Statement. The Proponent would
be amenable to specifically citing to this article in the Supporting Statement if the Division so
prefers, though the Proponent continues to believe that such a citation is not strictly required.

|

|

\

|

|

|

|

- Based upon the foregoing discussion and the reasons articulated in the Response Letter, the

' - Proponent continues 1o believe that the statement regarding capitalization rates made by the
Proponent in the Supporting Statement cannot be characterized as materially false and
misleading, If the Commission disagrees with the Proponent’s conclusions, we request the
opportunity to confer with the Commission prior to the issuance of its position.

If you have any questions or need any additional information with regard to the enclosed or the
foregoing, please contact the undersigned at (617) 570-18635.

Please indicate your receipt of this letter and the enclosures by signing the enclosed copy of this
letter and returning it 1o the undersigned in the enclosed stamped, self addressed envelope.

Very truly yours,
es A. Matarese

ce! David R. Jarvis
Mercury Real Estate Advisors LLC

[LIBC/2933419.2
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Bidding Frenzy Heats Up -

As Health Care Property copies for distribution to your
Makes Offer for Sunrise colleagues, clients or customers,

' use the Crder Reprints tool at the
By MICHAEL CORKERY _ bottom of any article or visit!
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. . . ) . - = See a sample reprint in PDF
Buoyed by a rising tide of affluent seniors, companies offering . format. _ o
assisted-living and similar properties are the latest to attract fevered ;° Order 3 reprint of this article now.

investor interest.

Bidding heated up last week for a portfolio of senior-living facilities in the U.S. and Canada.
Health Care Property Investors Inc., based in Long Beach, Calif., said it would offer 18 Canadian
dollars (US$15.48) per unit to acquire Sunrise Senior Living REIT, the Toronto-based owner of
74 senior-living facilities. That bid was 20% higher than the C$15-per-unit offered by Ventas
Inc., of Louisville, Ky.

The Health Care Property's offer totals about C$2.3 billion including debt, while the Ventas offer
is about C$2.14 billion including debt.

Analysts estimate the Health Care Property offer would
carry a rate of return in the first year of ownership, or
capitalization rate, of between 5.6% and 5.8%. That
compares with an estimated cap rate of less than 5%
when the Blackstone Group bought Equity Office
Properties Trust, which owned office buildings in
Manhattan and other large U.S. cities.

A senior-living facility owned by Health Care .
Property Investors Inc. in Beverly Hills, Calif. The  "There has been a lot of cap-rate compression, as these

company has been expanding and raising the leveraged buyouts have happened,” says Robert

profile of health-care real estate.
Stevenson, an analyst at Morgan Stanley. "But most

people would be surprised to see assisted-living facilities going at similar cap rates to Manhattan
office.” :

Investors are attracted by the promise of healthy long-term returns because the properties target
the steadily growing demographic of older and mostly affluent people. Many facilities rely on
private pay, instead of government funding, which can be unpredictable. Analysts say Sunrise
owns mainly high-end facilities, which charge residents as much as $5,000 a month and could
increase rents as demand grows.

James Flaherty, Health Care Property's chief executive, says the bid price is based on the quality

http://online.wsj.com/article_print/SB117202535243314428.html 212172007
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and location of Sunrise's facilities and the sector's improved fundamentals. "The supply of quality
private-pay senior housing has gotten tighter in the last year and half," he says in an interview.

Analysts believe Health Care Property would likely form a joint venture with an institutional
partner that would put up much of the equity. Under that scenario, Health Care Property also
could collect management fees to sweeten its initial returns. Mr. Flaherty says a joint venture is
"not necessary for us to proceed, but it is an option."”

The outcome may hinge on a legal issue. In a statement on Monday, Sunrise REIT said Health
Care Property's offer may depend on whether it can reach a memorandum of understanding with
Sunrise Senior Living Inc., a McLean, Va., company that operates Sunrise REIT's assisted-living
facilities. According to Sunrise REIT, Ventas is arguing that Health Care Property is prohibited
from negotiating with Sunrise Inc. "under the terms of certain agreements among the various

parties.”
A Ventas spokesman
Many Healthy Returns says, "Ventas has a
Top 10 health-care REITs Total retums by property sector, signed, fully financed

by market capitalization

through January

purchase agreement
with Sunrise REIT,

Market cap* - {ormpound ansual relurns —

REIT Ginmillionsy  Sector One-year Three-yoar compared to HCP's

Hoalth Care Property Investors $7,764.2  Health care MMM 50.4% |29 20.7% highly conditional

Ventas 4,905.7 proposal.” Mr. Flaherty

Health Care REIT 3,406.9 Qffice _50.2 m 29.0 FCSPOHdS, "Ven_tas is

. trying to play a

Nationwide Health Properties  2,899.2 . . a4 )

Healthcare Realty Trust 20712 Residential l_ 389 m 319 E:El;'?‘nzzll%.n'tsl;lennse

Senior Housing Properties Trust 2.003.0 Retail _ 324 [m 280 reached for comment

Omega Healthcare Investors Lz yesterday.

LTC Properties 6678 (ndustrial N 26.9 | 25.9

Medical Properties Trust 642.7 ey While the bidding for

Unvrs Health Realty Income Trust 4766 A5 [EWEER365 — [XE275 Sunrise REIT reflects
the escalating values of

*A3of Feb. 20 Sourtes: Doty Jorves indexess Hotional Assacietica of Resl Estate lnvestroent Trusts commercial real estate

generally, it also
signals growing investor interest in the once-overlooked sector of health-care real estate. The total
one-year return for the health-care property sector was 50.43%, putting it among REIT sectors
with the top returns, according to the National Association of Real Estate Investment Trusts.
However, the three-year rate of return on the health-care sector of 20.73% has been less
impressive. Among the reasons: a glut of assisted living facilities in 1999-2000. But the supply
has since come under control and the values of health-care properties have been rising.

The bidding for Sunrise comes as both Ventas and Health Care Property have been expanding and
raising the profile of health-care real estate. Last spring, Health Care Property -- the largest U.S.
health-care REIT by market value -- acquired CNL Retirement Properties, giving it the nation's
largest portfolio of retirement, assisted-living and nursing homes, health-care facilities and
medical office buildings with nearly 800 properties in 44 states.

Meantime, Ventas is emerging from a successful turnaround under the helm of chief executive
Debra Cafaro and has been working to diversify its business. When Ms. Cafaro took over eight
years ago, Ventas had only one tenant, Vencor Inc., which was on the verge of filing for

http://online.wsj.com/article_print/SB117202535243314428 html 2/21/2007
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- protection under bankruptey laws.
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DIVISION OF CORPORATION FlNADiCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Divisien of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offening informal advice and suggestions
and to determine, initially, whether or not it may be approprnate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal

under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule invelved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to .
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company's position with respect to the
-proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include sharcholder proposals in its proxy matenals. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
matenal.



March 23, 2007

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Cai)ital Senior Living Corporation
Incoming letter dated January 17, 2007

~ The proposa'l recommends that the board promptly engage an investment banking
firm and pursue a sale or liquidation of the corporation.

We are unable to concur in your view that Capital Senior Living may exclude the
proposal or portions of the supporting statement under rule 14a-8(1)(3). Accordingly, we
do not believe that Capital Senior Living may omit the proposal or portions of the
supporting statement from its proxy materials in reliance on rule 14a-8(i)(3).

We are unable to concur in your view that Capital Senior Living may exclude the
proposal under rule 14a-8(i}(7). Accordingly, we do not believe that Capital Senior
Living may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(7).

We are unable to concur in your view that Capital Senior Living may exclude the

proposal under rule 14a-8(i)(10). Accordingly, we do not believe that Capital Senior
Living may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Rebekah J. Toton
Attorney-Adviser




