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Dear Ms. Majmudaf:

This is in regard to your letter dated March 16, 2007 concerning the shareholder
proposal submitted by Lucian Bebchuk for inclusion in Northrop Grumman’s proxy
materials for its upcoming annual meeting of security holders. Your letter indicates that
the proponent has withdrawn the proposal, and that Northrop Grumman therefore -
withdraws its January 12, 2007 request for a no-action letter from the Division. Because
the matter is now moot, we wilt have no further comment.

S  Sincerely, |
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07050950 _ ~ Tamara M. Brightwell
o Special Counsel

cc: Michael J. Barry
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Fried, Frank, Harris, Shriver & Jacobson LLP

1001 Pennsylvania Avenue, NW
Washington, BC 20004

Tel: +1.202.639.7000

Fax: +1.202.639.7003
www.friedfrank.com

Direct Line: 202-639-7110
Fax: 202-639-7003

January 12, 2007

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Northrop Grumman Corporation — Omission of the Shareholder
Proposal of Lucian Bebchuk Pursuant to Rule 14a-8

Ladies and Gentlemen:

As counsel for Northrop Grumman Corporation (the “Company”), a corporation
organized and existing under the laws of Delaware, we are writing to request that the
Staff of the Division of Corporation Finance of the Securities and Exchange
Commission (the “Staff”) concur with the Company’s view that, for the reasons stated
below and further detailed in the attached opinion, the shareholder proposal (the
“Proposal”) and accompanying statement of support received on December 12, 2006 by
Lucian Bebchuk (the “Proponent™) may be properly omitted from the Company’s 2007
proxy materials (the “Proxy Materials™) in reliance on Rules 14a-8(1)(1) and 14a-8(1)(2).
In accordance with Rule 14a-8(j) of the Securities Exchange Act of 1934, as amended,
enclosed are six copies of this letter and its exhibits and a copy of this letter and exhibits

is being simultaneously sent to the Proponent informing him of our intention to exclude

the Proposal from the Company’s 2007 Proxy Materials. Also, pursuant to Rule 14a-
8(j), the Company intends to file, with the Securities and Exchange Commission, its
definitive proxy statement and form of proxy for the 2007 Annual Meeting no earlier
than 80 days after this date.

I. The Proposal
The Proposal, set forth in Exhibit A, states:

It is hereby RESOLVED that pursuant to Section 109 of the Delaware
General Corporation Law, 8 Del. C. 109, and Section 8.04 of the
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Corporation’s Bylaws, the Corporation’s Bylaws are hereby amended by
adding a new Section 3.20 as follows;

Section 3.20. Stockholder Ratification Required for Certain Director
Compensation.

(a) Notwithstanding any provision in these Bylaws to the contrary, if the
Corporation has a stockholder rights plan that has a term exceeding one
year and that has not been ratified by the stockholders, then any
compensation paid to directors shall require ratification by the
stockholders.  The Board of Directors may authorize advancing
payments to Directors prior to receiving stockholder ratification for such
compensation provided that the Corporation takes reasonable steps (o
ensure that any payments so made be returned to the Corporation in the
event that the stockholders to do not ratify such payments at or before
the first annual meeting following the date any such payments are made.
This provision shall not apply to any Director compensation paid
pursuant to contractual agreements entered into prior to the effective date
of this Bylaw

(b) A stockholder rights plan refers in this Section to any stockholder
rights plan, nghts agreement or any other form of “poison pill” that is
designed to or has the effect of making an acquisition of large holdings
of the Corporation’s shares of stock more difficult or expensive

(¢) Nothing in this Section should be construed to permit or validate
decisions to adopt, retain, or extend stockholder rights plans that would
otherwise be prohibited or invalid.

This Bylaw Amendment shall be effective immediately and
automatically as of the date it is approved by the vote of stockholders in
accordance with Section 8.04 of the Company’s Bylaws.

The Proponent’s accompanying Supporting Statement to the Proposal 1s set forth in
Exhibit A.

I1. Grounds for Omission

The Company believes that the Proposal may be omitted from the 2007 Proxy Materials
pursuant to Rules 14a-8(i)(1) and 14a-8(i)(2). The opinion of the Delaware law firm,
Morris, Nichols, Arsht & Tunnell LLP, attached hereto as Exhibit B, sets forth a
detailed analysis of the relevant Delaware law, and the reasons the Company believes
the Proposal should be excluded from its proxy materials. Briefly stated, the Proposal,
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if adopted, would amend the Company’s bylaws in a manner that would unlawfully
affect a director’s decision on the adoption of a shareholders rights plan by injecting
issues pertaining to the unrelated matter of director compensation. We believe that the
constraints imposed by the adoption of the Proposal would violate the Delaware
General Corporation Law (the “DGCL”) and that this makes the Proposal an improper
subject for shareholder action.

A. The Proposal is excludable pursuant to Rule 14a-8(i)(2) because, if adopted by

|
B,
|
|
!
1
\
|

the Company’s shareholders, it would violate Delaware law.

Rule 14a-8(i)(2) permits an issuer to omit a shareholder proposal from its
proxy matenals if it would,.“if implemented, cause the company to violate any
state, federal, or foreign law to which it is subject.” Section 141(a) of the DGCL
and the Company’s Restated Certificate of Incorporation (the “Certificate”™)
confer authority on the Board to manage the business and affairs of the
Corporation. See Article SEVENTH of the Certificate, a copy of which is set
forth as Exhibit C hereto. The Supreme Court of Delaware has concluded that
encompassed within this authority is the power and, indeed, the obligation to set
the terms of a shareholders rights plan. Any limitations on this duty may only
be accomplished through an amendment to the Certificate which, pursuant to
Section 242(bX1) of the DGCL, requires both a board resolution and
shareholder approval. The Proposal, if adopted, would thus be mvalid under
Delaware law, both because it is a coercive limitation on the Board’s
management authority and because it would purport to override provisions of
the Company’s existing Certificate. Shareholder adoption of a bylaw that is
inconsistent with he Certificate would violate Section 109(b) of the DGCL.
Accordingly, the Proposal would violate state law and is therefore excludable
under Rule 14a-8(i)(2).

The Proposal is excludable pursuant to Rule 14a-8(i)(1) because it is an
improper subject for action by shareholders under Delaware law.

Rule 14a-8(i}(1) permits an issuer to exclude a proposal if it “is not a
proper subject for action by shareholders under the laws of the jurisdiction of the
company’s organization.” The Commission further notes that “[d]epending on
the subject matter, some proposals are not considered proper under state law if
they would be binding on the company if approved by shareholders.” The
Proposal is not merely a recommendation, but an attempt to adopt a bylaw
which would substantially infringe upon the Board’s management authority. If
implemented, the Proposal would cause the Company to violate Delaware law
and therefore would not be a proper subject for sharcholder action. Although
Section 141(h) of the DGCL permits a company’s bylaws to restrict the
director’s power to set director compensation, Section 141(a) and the Centificate
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empower the Board to manage the business and affairs of the Company. By
directly linking director compensation to the performance of its managerial duty,
the Proposal gratuitously creates a conflict of interest with shareholder interests
which would tend to influence the Board in the performance of its fiduciary
duties, particularly in protecting the shareholders from an unfair takeover ofter.
Coercing the Board in this manner would effectively usurp the Board’s
managerial authority, placing the Proposal outside the realm of proper
shareholder action. As a result, the Proposal is also excludable pursuant to Rule

14a-8(1)(1).
I11. Conclusion

Based upon the foregoing and the opinion of Morris, Nichols, Arsht & Tunne!l LLP set
forth in Exhibit B, we respectfully request that the Staff determine that it will not
recommend enforcement action if Northrop Grumman Corporation excludes the
Proposal from its 2007 Proxy Materials. If you have any questions regarding this
matter or require additional information, please contact the undersigned at 202-639-
7110. If the Staff does not agree with the conclusions set forth herein, please contact
me before you issue any formal written response. Your consideration and prompt

attention to this matter is appreciated.

Respectfully submitted,

ames H. Schropp
FRIED, FRANK, HARRIS, SHRIVER &

JACOBSON
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Lucian Bebchuk .

1545 Massachusetts Avenue
Cambridge, MA 02138
Telefax (617)-812-0554

December 12, 2006

VIA FACSIMILE AND OVERNIGHT MAIL

John H. Mullan -
Corporate Secretary
Noithrop Grumman Corporation
1840 Century Paik East
Los Angeles, CA 90067
Re:  Shareholder Proposal of Lucian Bebchuk

To John H Mullan:

I am the owner of 50 shares of common stock of Northrop Giumman Corporation (the
“Company”), which I have continuously held for more than 1 year as of today’s date. I intend to

-continue to hold these securities through the date of the Company’s 2007 annual meeting of

shareholders.

Pursuant to Rule 14a-8, I enclose herewith a shareholder proposal and supporting
statement (the “Proposal™} for inclusion in the Company’s proxy materials and for presentation
to a vote of shareholders at the Company’s 2007 annual meeting of shareholders

Please let me know if you would like to discuss the Proposal o1 if you have any
questions

Sincerely,

doos RBAL_

Lucian Bebchuk
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It is hereby RESOLVED that pursuant to Section 109 of the Delaware General -
Coipolation Law, 8 Del. C. 109, and Section 8.04 of the Corporation’s Bylaws, lhe
Corporation’s Bylaws are hereby amended by adding a new Section 3 20 as follows:-

Section 3.20. Stockholder Ratification Required for Certain Director
Compensation.

(a) Notwithstanding any provision in these Bylaws to the contrary, if the
Corporation has a stockholder rights plan that has a term exceeding one
year and that has not been ratified by the stockholders, then any

" compensation paid to directors shall require 1atification by the
stockholders. The Board of Ditectots may authorize advancing payments
 to Directors prior to receiving stockholder iatification for such
compensation provided that the Cotporation takes reasonable steps to
ensuwre that any payments so made be returned to the Corporation in the
event that the stockholdets to do not ratify such payments at or before the
first annual meeting following the date any such payments are made. 1his
provision shall not apply (o any Direclor compensation paid puisuant to

. contractual agreements entered into prior to the effecuve date of this

Bylaw

(b} A stockholder rights plan refers in this Section to any stockholder
rights plan, rights agreement or any other form of “poison pill” that is
designed to or has the effect of making an acquisition of large holdings of
the Corporation’s shares of stock more difficult o1 expensive

(c) Nothing in this Section should be construed to permit or validate
decisions to adopt, retain, ot extend stockholder nghts plans that would
otherwise be prohibited or invalid.

This Bylaw Amendment shall be effective immediately and automatically as of
the date it is approved by the vote of stockholders in accotdance with Section 8 04 of the

Company’s Bylaws

SUPPORTING STATEMENT

Statement of Professor Lucian Bebchuk: In my view, while the use of a poison
pill without stockholder ratification for a short period could sometimes provide benefits
to stockholders, it is generally undesirable for boards to put in place and maintain 2
poison pill that has a term exceeding one year witliout stockholder 1atification. I believe
that subjecting director compensation to stockholder 1atification is appiopiiate in
circumstances where the Board elects to maintain without stockholder ratification a
poison pill that has a term exceeding one yeas This arrangement would not preciude the .
directors from getting appiopriate or even high levels of compensation, but would only
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vSub_]CCt such compensation to stockholder Ianﬂcatlon that I belxeve w0uld be warranted in
such circumstances.

- Although the prdposed arangement deals with the possibility of Board use of a

Page 3

po:son pill that has a term exceeding one year without stockholde: 1atification, it would.
in no way encourage or endorse such use. The proposed Bylaw explicitly provides that it

should not be construed to permit or validate any dca1smns to adopt or extend poison pills
that othethsc would be prohibited or invalid.

I urge you to vote “yes” to support the adoption of this proposal.




Mogrris, Nicrors, ArsHT & TUNNELL LLP

1201 Nort MarkeT STREET
P.O. Box 1347
WirmineTon, Deraware 19899-1347

302 658 9200
302 658 3989 Fax

January 11, 2007

Northrop Grumman ‘Corporation
1840 Century Park East
Los Angeles, CA 90067
Re:  Stockhoider Proposal Submitted By Lucian Bebchuk

Ladies and Gentlemen:

This letter is in response to your request for oﬁr opinion whether a stockholder
proposal (the “Proplosal”) submitted to Northrop Grumman Corporation, a Delaware corporation
(the “Company™); by Lucian Bebchuk (“Bebchuk” or the “Proponent™), may be omitted from the
Company’s proxy statement and form of proxy (the “Proxy Materials”) for its 2007 Annual
Meeting of Stockholders pursuant to Rule 14a-8(i)(1) or Rule 14a-8(i)(2) ﬁnder the Securities
Exchange Act.

T | T[te Praposél.

| | The Proponent asks thie stockholders of the Company tc; amend the Bylaws of the
Company (the “Bylaws”) to require that all compenéation for the Company’s directors be subject
to ratification by ‘the stockholders from and after any adoﬁtion by the Company’s Board of
Directors (the “Board™} of a stockholder rights plan that has a term exceeding one year and that

has not been ratified by the stockholders. For purposes of this opinion, we refer to such a rights
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" plan as a “Bebchuk Disfavored Plan.” The Proposal would also require that the Board take
“reasonable steps to ensure” that any payments made to directors prior to an annual meeting at

. which compensation must be ratified be returned to the Company if such payments are not

' -"approve’d by the stockholders.' In other words, the Proposal cails upon the stockholders to adopt

In its entirety, the Proposal reads as follows:

It is hereby RESOLVED that pursuant to Section 109 of the
. Delaware Geheral Cotporation Law, 8 Del. C! 109, and Section
8:04 of the Corparation’s Bylaws, the Corporation’s Bylaws are

* hereby amended by adding a new Sectioﬁ 3.20 as follows:

Sectlon 3.20. ‘Stockholder Ratlficatlon Requlred for Certain
Dlrector Compensation.

(a) Notwithstanding any provision in these Bylaws to the contrary,
if the: Corporation has a stockholder rights plan that has a term
exceeding one year and that has not been ratified by the -

~ stockholders, then any compensation paid to dlrectors shall require
ratification’ by the stockholders. The Board of Directors may
authorize advancing payments to Directors .prior to receiving
stockholder ratification for such compensation provided that the
‘Corporation takes reasonable sleps to ensure that any payments so
made -be returned to the Corporation in the event that the
stockholders to do not [sic] ratify such payments at or before the
first annual meeting following the date any such payments are
made. This provision shall not apply to any Director compensation
paid pursuant to contractual agreements entered into prior to the
effective-date of this Bylaw[.]

(b) A’ stockholder rights plan refers in this Section to any
stockholder rights plan, rights agreement or any other form of

- “poison pil]” that is designed to or has the effect of making an-
acquisition of large holdings of the Corporation’s shares of stock
more difficult or expensive[.]

(c) Nothing in this Section should be construed to permit or
validate decisions to adopt, retain, or extend stockholder rights
plans that would otherwise be prohibited or invalid.

(Continued . .

)
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a bylaw that would allow future stockholders retroactively to re\;'oke director compensation if the
~ Board adopts a Bebchuk Disfavored Plan.
II. Suinmary.
Although styled as a bylaw governing director compensation, the proposed bylaw
_really concerns stockholder rights plans. A rights plan is a corporate instrument that effectively
dilutes the economic and voting interest of a would-be acquiror who buys a threshold amount of
. " stock (typically 15% or 20% of the outstanding stock) without prior board approval.” A rights
plaﬁ can prevent a would-be acquiror from buying a company for less than fair value by forcing
the acquiror to negotiate with the board. A rights plan also enables directors to fend off hostile
acquirors, either to buy time so that the directors can auction the company to the highest bidder,
or, in‘ ‘certain circumstances, to allow directors to prevent an aqqu’isition that they believe would
‘ot provide the stockholders ful! value for their stock. On the other hand, if the board of
cﬁi‘ectors favors an ac‘qﬁisition, it may‘ terminate the rights 'plén a-t any time. Thus, if an
incumbent board that opposes an acquisition is defeated in a proxy contest by a new board that
favors an acquisition, the rights plan will be removed and will not block the acquisition. Indeed,
even if there is no proxy contest, incumbent directors are béu‘n'd by their fiduciary duties to
' terminate a rights plan if it is impeding a transaction that would be in the best infert;s’ts of

“stockholders.

(... continued)
: This Bylaw Amendment shall be effective immediately and automatically as of
the date it is approved by the vote of stockholders in accordance with Section 8[.]04 of
the Company’s Bylaws.

A rights plan accomplishes this result by allowing all stockholders, except the person
who has acquired the threshold stock amount, to buy additional stock at half price.
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Although courts carefully review the use by directors of rights plams,3 the

Proponent apparently dislikes the current state of Delaware law, which makes it legally possible

for directors to keep a plan in place for periods in excess of one year, whether or not it 1s
approved by stockholders. Instead of supporting candidates for election to the Board who share
his views, the Proponent has drafted the Proposal to coerce the Board into accépting his views on

rights plans. Under the Proposal, ecach time the Board must consider whether to implement or

* maintain a- Bebchuk Disfavored Plan, its decision will be subject to undue influence--namely, the

"wh'ol]y unrelated consideration of whether using such a plan will result in the directors having to

" give back their compensation under the Proponent’s “springing” compensation scheme.

The sole purpose of the proposed bylaw is to unduly interfere with the Board’s

deliberations on whether to adopt a Bebchuk Disfavored Plan, and it is, therefore, in our opinion,
- consequently invalid ds an unreasonable intrusion on the Board’s authority to manage the

~Company. MoreoVer, because the Proposal asks the stockholders of the Company to use their

The Delaware couits will not permit directors to use a rights plan to deter an offer if their
actions are not reasonable under the circumstances. See City Capital Associates Limited
Partnership v. Interco, Inc., 551 A.2d 787 (Del. Ch. 1988) (ordering directors to redeem
rights where the board had concluded an auction to sell the company and where the
results of the auction were so close that one bid could not reasonably be said to be
superior to the other bid); interlocutory appeal dismissed, Interco Inc. v. City Capital

. Associates Limited Partnership, 556 A.2d 1070 (Del. 1988) (order issued without
opinion); Mills Acquisition Co. v. Macmillan, Inc., 1988 WL 108332 (Del. Ch. Oct. 18,
1988) (holding that rights plan should not remain in effect following an auction to sell the
company because the bids were so close in price and structure that there was no
justification for precluding the stockholders from choosing between them), rev'd on other
grounds, 559 A.2d 1261 (Del. 1989); Grand Metropolitan PLC v. Pillsbury Co., 558
A.2d 1049 (Del. Ch. 1988) (ordering redemption of rights so that stockholders could
choose between an all-cash acquisition offer and a rival restructuring plan proposed by
the board).
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power to restrict director compensation as a “scare tactic” to coerce the Board’s management
decisions, it would, in our opinion, be invalid if adopted, because it would contradict the
) Company’s Restated Certificate of Incorporation (the “Certificate™), which empowers only the
- directors (not the stockholders) to decide whether to adopt a Bebchuk Disfavored Plan.
Furthermore, because the Proposal would create a conflict of interest for each and every
"_"(ljo'mpany director, who will face a threatened loss of pay each time the Board considers a
‘.-‘B’él')'ch'uk Disfavored Plan, it contradicts a Delaware policy that encourages directors to avoid
~‘conﬂi'cts of interest, and is, therefore, in our opinion, invalid on this separate basis. -F inally,
because the proposed bylaw- would enact a compensatioh scheme that threatens to revoke
-director pay under circumstances wholly unrelated to directc;r job performance, the proposed
bylaw would also, in our opinion, be invalid if adopted because it would significantly hinder the
Board’s ability to retain current directors and ﬁl:ld successors, who, in all likelihood, Would be
-unwilling to serve on the boérd .of directors of a company that may revc;ke their compensation
_ simply because they made a decision that certain stockholders aisfavor.
For these reasons, which are .explained in greater detail below, it is our opinion
-t.i.]at the Proposal, if adoptéd by the Company’s stockholders, would cause the Company to
X violate Delaware law, and should therefore be omitted from the Proxy Matenals pursuant to Rule

s

14a-8(i)(2).* In addition, because the Proposal, if adopted, wo_:uld violate Delaware law, it is also

17 C:F.R. § 240.14a-8(1)(2) (permitting a company to exclude a proposal that would, if
implemented, “cause the company to violate any state, federal, or foreign law to which it
is subject”).
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our opinion that the Proposal is not a proper subject for action by the Company’s stockholders,
.and should therefore be omitted from the Proxy Matenals pursuant to Rule 14a-8(i)(1).°

III.  The Proposal, If Adopted, Would Cause The Company To Violate Delaware Law.

A. The Proposed Bylaw Is Invalid Because It Would Unreasonably Interfere With
Board Decisions,

In our opinioh, the proposed bylaw would be invalid if adopted because it would
unreasonably interfere with the Board’s decision whether to adopt a Bebchuk Disfavored Plan.
D'elaWarér law considers a board’s power to adopt and maintain a rights plan as one of the
“fundamental” decisions directors must make in exercising their duty, set forth in Section 141(a)

7 When faced with an

of the DGCL,® to manage the business and affairs of the corporation.
.acquisition offer, “the directors have the right, even the duty, to adopt defensive measures to

defeat a takeover attempt which is perceived as being contrary to the best interests of the

corporation and its shareholders.” MacAndrews & Forbes Holdings, Inc. v. Revion, Inc., 501

17-C.F.R: § 240.14a-8(i)(1) (permitting a company to-exclude a proposal that “is not a
proper subject for action by shareholders under the laws of the jurisdiction of the
company’s organization”). .

Section 141(a) of the DGCL provides, “The business and affairs of every corporation
organized under this chapter shall be managed by or under the direction of a board of
directors, except as may be otherwise provided in this chapter or in its certificate of
incorporation.” 8 Del. C. § 141(a).

! See Quickturn Design Systems, Inc. v. Shapiro, 721 A.2d 1281, 1291 (Del. 1998)
(invalidating a rights plan provision that, under certain circumstances, would have
prevented newly elected directors from redeeming the rights provided for in that plan for
a six-month period following the directors’ election because such provision “would
prevent a newly elected board of directors from completely discharging its fundamental
management duties to the corporation and its stockholders”) (emphasis in original).
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~ A2d 1239, 1247 (Del. Ch. 1985) (citation omitted), aff’d, 506 A.2d 173 (Del. 1985).® Like any

director decision, when the Board is deciding whether to adopt a rights plan, each director owes

the stockholders a duty to use his or her “own best judgment” in contributing to the Board’s

deliberations. See Quickturn, 721 A.2d at 1292 (noting that *“each” director owes a duty to
“exercise his -()Wn best judgment on matters coming before the board™) (quoting Abercrombie v.
Davies, 123 A.2d 893, 899 (Del. Ch. 1956}, rev'd on other grounds, 130 A.2d 338 (Del. 1957‘)).9
. The Board’s ;g,ood faith judgment with respect to the decision at issue in the Proposal, i.e.,

- whether to enact unilaterally a rights plan that will not expire within a year, is an especially

important determination for directors, because the directors are best positioned to assess the

- value of the Company, and might need to maintain a rights plan for longer than a year to afford

“the‘Compariy time to fully develop business plans that, once implémented, will eventually prove

that a given takeover proposal is inadequate. '’

T See also Unocal Corporation v. Mesa Petroleum Co., 493 A.2d 946, 955 (Del. 1985)

(stating that the directors’ “duty of care extends to protecting the corporation and its
owners from perceived harm whether a threat originates from third parties or other
shareholders” and rejecting (at note 10 in that opinion) the proposition that “a board’s
response to a takeover threat should be a passive one”). ‘ '

i Cf. Lippman v. Kehoe Stenograph Co., 95 A. 895, 899 (Del. Ch. 1915) (stating that a

director cannot dct by proxy at board meetings “because his personal judgment is
necessary” in board deliberations).

0 See, e.g., Shamrock Holdings, Inc. v. Polaroid Corporation, 559 A.2d 278 (Del. Ch.

1989) (finding that directors acted reasonably when they took action to deter a hostile
acquiror because the company was about to begin trial on a potentially lucrative claim
against a third party and the directors were in the best position to assess the value of that
“claim); Moore Corporation Limited v. Wallace Computer Services, Iric., 907 F.Supp.
1545 (D. Del. 1995) (applying Delaware law and finding that directors acted reasonably
in maintaining a rights plan to deter a hostile acquiror because the board was in the
(Continued . . .)
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Although the Proposal does not, by its terms, prevent each director from making a

. judgment whether to adopt a Bebchuk Dlsfavored Plan, it unreasonably interferes with that

" judgment by injecting a conflict of interest into the Board’s de01310n and by forcing directors to

cohsider the wholly unrelated matter of director compensation at the same time the Board must
. formulate a response to a takeover threat. Although there i1s no reason why the Board need
cc.Jnsider director compensation issues at the same time it résponds to a takeover threat, the
_‘ proposed bylaw would force the Board to consider any negative consequences that might arise

from triggering the. Proponent’s alternative compensation scheme.'? Thus, even if the Company

directors were to make a good faith judgment that, absent the proposed bylaw, adopting a
. Bebchuk Disfavored Plan would be in the best interests of all stockholders, the Board may be
influenced not to adopt such a plan if the negative effects o-f the Proponent’s compensation

scheme are determined to outweigh the benefits of such a rights plan. By tying director

(... continued)

process ‘of enacting technological advances in the company that, in the board’s view,
would signiﬁcantly increase the company’s value once fully implemented).

The conflict of interest that would be imposed on the directors by the Proposal is
discussed in Part TIL.D of this letter.

Certain of these cOnsequences are discussed in Part IILE of this letter. The directors risk
breaching their fiduciary duties by ignoring such consequences. See, e.g., Brehm v.

- Eisner, 746 A.2d 244, 259 (Del. 2000) (noting that, to satisfy their fiduciary duty to act
with care, ‘f[D]irector’slmust consider all material information reasonably available™ in
making decisions); see also In re The Walt Disney Co. Deriv. Litig., 825 A.2d 275, 289
(Del. Ch. 2003) (holding that the stockholder plaintiff alleged facts sufficient to plead a
breach of the directors’ duty to act in good faith because the complaint suggested that the
directors “consciously and intentionally disregarded their responsibilities, adopting a ‘we
don’t care about the risks’ attitude concerning a material corporate decision”) (emphasis
in original).
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compensation to.a specific decision whether to adopt a Bebchuk Disfavored Plan, the Proponent
might change the Board’s decision on the duration of a given rights plan.'

Under Delaware law, a bylaw that secks to limit the functioning of the Board
must be reasonablé, even if it is a stockholder-adopted bylaw. See Frantz Manufacturing Co. v.

~ EAC lIndustries, 501 A.2d 401, 407 (Del. 1985) (re\'/iewing the reasonableness of bylaws

requiring, among other things, unanimous director attendance for a quorum at meetings and

" . unanimous approval for director actions, and finding such bylaws reasonable because they were

| adopted by a majority stockholder who acted to prevent the board from adversely affecting such

stockholder’s rights).' The Delaware Supreme Court has invalidated bylaws that were “so

LR}

pervasive as to intrude upon fundamental stockholder rights guaranteed by statute.” See, e.g.,

"' Datapoint Corp. v. Plaza Securities Co., 496 A.2d 1031, 1036 (Del. 1985) (declaring invalid a

It is easy to imagine a scenario where the proposed bylaw would change the Board’s
decision in this manner. For example, the Board might need to adopt a rights plan in
response to a bid to acquire the Company. Absént the proposed bylaw, the Board might
want to adopt a Bebchuk Disfavored Plan because the Board wishes to undertake a
process to explore strategic alternatives that might take longer than a year to complete.

- -However, if the proposed bylaw were adopted, the Board might reasonably conclude that
-the adoption of such a Bebchuk Disfavored Plan is not, on balance, in the Company’s
best interests--because, if the Proponent’s compensation scheme applies, directors might
resign from the Board since they risk receiving no pay for the substantial amount of time
they would spend overseéing the sale process. The directors might also be concerned that
it would be difficult to attract new directors following such resignations becatise the
compénsation scheme would deter candidates, particularly during a period in which the
Company is seeking to sell itself. These considerations (which would be legitimate
concerns for the Board if the proposed bylaw were adopted) could tip the scale in favor of
not adopting a Bebchuk Disfavored Plan. Indeed, this is the purpose of the Proposal.

14 See also Hollinger International, Inc. v. Black, 844 A.2d 1022, 1080 (Del. Ch. 2004) (“In
Frantz, the Supreme Court . . . reviewed bylaw amendments undertaken by the majority
stockholder to ensure that they were not inconsistent ‘'with any rule of common law and
were reasonable in application.”), aff’d, 872 A.2d 559 (Del. 2005).
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bylaw that would have delayed the effective date of stockholder action by written consent).

]

SN .Here, the proposed bylaw would similarly “pervasive[ly] intrude” on the Board’s fundamental

PO
B [
N e

-
.1,:' -

“right” and “duty” (see Revion, supra) to respond to a takeover threat by forcing it to consider

wholly unrelated issues concerning director compensation. By interfering with the Board’s

~'deliberations, the proposed bylaw would also adversely affect the rights of the Company
'SfOCkhblderé, who are entitled to the Board’s best judgment on whether a Bebchik Disfavored

'Plan shiould be adopted.. :

The Proponent has moved far beyond the limit of any bylaw that could

- - legitimately affect the Board’s power to manage the Company by attempting to use director

., . compensation as a means to interject his own views into the Board’s deliberations on rights

!

_plans. In contrast' to the cuirent- Proposal, for éxample, the’ Proponent recently askéd the

P .s.tockho'lders of CA, Inc. to adopt a bylaw that, among other things, would have required the CA

" - board to renew annually a rights plan by a unanimous director vote unless the plan were

- : app'rOVed,by the stockholders. The Proponent asked the Delaware Court of Chancery for a

-_décla.r‘aiqu_ ju'dg'mel‘lti holding that the bylaw was valid undér‘ Delaware law, but _th'é:-_ Court

B “declined to reach' the issue and noted that “it is not neces'sariliy clear that a bylaw limiting the.

"+ _duration -of a board-authorized rights plan is either facially illegal as an unauthorized

impingement upon the board’s powers under the DGCL or an unreasonable intrusion into the
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t

board’s exercise of its fiduciary duties.” Bebchuk v. CA, Inc., 902 A.2d 737, 742-43 (Del. Ch.

- 2006).'3 :

Even if the proposal at issue in the CA litigation: were valid, it would provide no

' support for the Proponent’s present attempt to coerce director, decisions through the Proposal.

With respect to the proposal in CA, the Proponent did not ask t;he stockholders to adopt a bylaw
' t

‘:.thét would actually coerce each director’s judgment on whether a Bebchuk Disfavored Plan is

: advisable:  Indeed, if thé proposal in CA were valid and adopted by the CA stockholders, it

would still allow onc or more directors to make a judgment that a rights plan should be extended

' e 'b-ey'ond a one-year term, and those directors could urge the stockholders to adopt that rights plan

. bl

T jB‘e left to wonder whether the Board would have reachqd the s‘amé‘ decision had it not been

*even if all of the directors failed to agree unanimously to renew it. In contrast, if the Proposal

were adopted and the Board never adopted a Bebchuk Disfaivci)red'-Plan, the stockholders would

t
i

" forced to consider the consequences of the Proponent’s compensation scheme. Practitioners.and

- . commentators may disagTee over the extent t0 which stockholders may use bylaws like the CA

» 7 .-proposal .to limit the poive'r of the board to take action that they believe 1s in a company’s best

. - -nterests, but it is clear that Delaware law demands that when a director makes a decision, that

!

... -décision should represent his or her own best, independent judgment based on the merits of the

.~ ‘issuie, uiimpeded by extrancous considérations of director compensation and potential conflicts

of interest.

The Court declined to rule on the validity of the proposed bylaw because, among other
reasons, the stockholders had not yet voted on it. /d. at 741. The CA stockholders
rejected the Proponent’s proposal at CA’s 2006 annual meeting.
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B. The Proposal Is Invalid Because It Contradicts The Certificate.

Article SEVENTH of the Certificate specifies that “[t]he business and affairs of
the Corporation shall be managed by and under the direction of the Board of Directors.” The
Delaware courts have interpreted nearly identical language in Section 141(a) of the DGCL'® to
mean that the directors are empowered to adopt rights plans.l;7 As noted above, the Supreme
"‘Court of Delaware has referred to the decision whether to terminate a rights plan as one of the
“fundamental management duties” that directors owe the corpox‘l'atio'n.18 In addition, by expressly
vesting managerial power only in the Board, the drafters of ‘the Certificate have signaled an

~ intent to require that limitations on that power must be accom}‘alished through an amendment to
the Certificate, which requires Board and Company stockholder approval. See 8 Del. C. §

: ': ‘242(b)(1)'(amendments to the certificate of incor;')or-ation mustj be approved by the directors and
then by the stockholders). Any bylaw that purports to limit, or.even reserve for the stockholders,
fhe anrd’s power to adopt or maintain a rights plan is, in our‘ opinion, invalid because it would
be incénsistent with the Certificate.”® See 8 Del. C. § 109(b) (bylaws may contain any provision

“not inconsistent with law or with the certificate of incorporation™).*’

See note 6, supra. _ .

N See Moran v. Household International, Inc., 500 A.2d 1346, 1353 (Del. 1985) (holding
that, in addition to Section 157 of the DGCL (which empowers directors to set the terms
of rights to buy stock), the “inherent powers of the Board conferred by [Section 141(a)]
. . . concerning the management of the corporation’s business and affairs™ provides the
Board authority to enact a nghts plan) (emphasis in original).

See Quickturn, note 7, supra.

We recognize that the Proponent and his counsel have, in the past, relied on non-binding
dicta from the Delaware Court of Chancery’s decision in UniSuper Ltd. v. News
Corporation, 2005 WL 3529317 (Del. Ch. Dec. 20, 2005), to assert that the stockholders
(Continued . . .)
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The Proponent is likely aware that he cannot directly limit the Board’s power,

because he has not submitted to the Company a proposal that simply tries to prohibit adoption of

(...

20

continued)

can freely limit director power. In that decision, the Chancellor held that assuming the
directors in that case entered into a binding, irrevocable agreement to submit a rights plan
for stockholder approval, such an agreement would not, in his view, be unenforceable as
a matter of law. In reaching his decision, the Chancelllor supported his conclusion by
comparing directors to “agents” who take instructions from the stockholders, who were
compared to “principals” of the corporation. Id. at *6 & *8.

UniSuper does not inform the analysis of whether the Proposal is invalid because the
Board has not agreed to submit rights plans to stockholder approval. Moreover, if the
Proponent attempted to justify his Proposal as merely providing instructions to the Board,
as if the directors were his “agents,” his analogy would be misplaced, because the
Delaware Supreme Court has stated that directors are nor agents of the Company. See
Arnold v. Soc'y for Savs. Bancorp, Inc., 678 A.2d 533, 539-40 (Del. 1996) (“Directors, in
the ordinary course of their service as directors, do not act as agents of the corporation.

. The board of directors of a corporation is charged with the ultimate responsibility to
manage or direct the management of the business and affairs of the corporation. ... It
would be an analytical anomaly, therefore, to treat corporate directors as agents of the
corporation ‘'when they are acting as fiduciaries of the stockholders in managing the
business and affairs of the corporation.”) (emphasis in ongmal) (citations omitted). See
also Paramount Communications Inc. v. Time Inc., 1989 WL 79880, at *30 (Del. Ch.
July 14, 1989) (“The corporation law does not Operate on the theory that directors, in
exercising their powers to manage the firm, are obligated to follow the wishes of a
majority Of shares. In fact, directors, not shareholders, are charged with the duty to
manage the firm.”), aff"d, 571 A.2d 1140 (Del. 1989).

The Bylaws contain language, similar to Article SEVENTH, which acknowledges the
Board’s exclusive.-power to manage the Company. Sée Bylaws § 3.01 (“The business
and affairs of the Corporation shall be managed by and be under the direction of the
Board of Directors.”). We note that the same Bylaw provision also states that the Board
“shall exercise all the powers of the Corporation, except those that are conferred upon or
reserved to the stockholders by statute, the Certificate or these Bylaws.” /d. Although
the Bylaws allow powers of the “Corporation” to be “reserved” to stockholders, we note
that the Bylaws cannot reserve managerial power for-the stockholders, because such a
bylaw provision would be inconsistent with the Certificate. See 8 Del. C. § 109(b),

supra.
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a Bebchuk Disfavored Plan.®' Instead, the Proponent is trying to accomplish this limit on Board

power indirectly and through subterfuge, by couching it in terms of director compensation,

which, under Delaware law, the stockholders can regulate through the bylaws. See 8 Del. C. §

141(h).%

The text of the Proposal reﬁeals, however, that as a practical matter 1t has nothing

to do with compensation and instead concerns the Board’s power to adopt rights ptans. One

hardly needs to read between the lines to get the real message that the proposed bylaw would

send to the Board: “If you adopt a Bebchuk Disfavored Plan, you may not be paid for your work

2t

3

Commentators disagree on whether a bylaw can limit, in any respect, the directors’ power
to adopt and maintain a rights plan. The Delaware Court of Chancery recently
récognized this uncertainty in CA, Inc., which is discussed in Part IILLA of this letter.
Another Vice Chancellor observed, in Jones Apparel Group, Inc. v. Maxwell Shoe Co.,
883 A.2d 837, 846-47 (Del. Ch. 2004), that this uncertainty arises because Section 141(a)

" of the DGCL permits limitations on board authority to be established “as provided” in the

DGCL, and, in turn, because a provision of the DGCL, Section 109(b), permits

stockholders to adopt bylaws that “contain any provision, not inconsistent with law or

with the certificate of incorporation, relating to the business of the corporation, the
conduct of its affairs, and its rights or powers or the rights or powers of its stockholders,
directors, officers-or employees.” 8 Del. C. § 109(b). We note, however, that this
perceived tension between Sections 141(a) and 109(b) is not an issue for the Company
bécause the Certificate specifies that only the directors shall manage the business and
affairs of the Company. Any bylaw that contradicts this provision would be void because
the Bylaws may not contradict the Certificate. See id. Interestingly, the CA certificate
contained language similar to Article SEVENTH, but the Court did not discuss this
provision in its remarks on the CA proposal. ‘

Section 141¢(h) of the DGCL provides, “Unless otherwise restricted by the certificate of
incorporation or bylaws, the board of directors shall have the authority to fix the
compensation of directors.” 8 Del. C. § 141(h).
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as a director this year, and you won’t know whether or to what extent you will be compensated
in future years until you terminate that plan.”*
The Proponent’s attempt to end run the Board’s power to adopt rights plans under

the guise of director compensation is invalid. In our opinion, a Delaware court would not allow

. "the Proponeérit to circumvent Article SEVENTH on the premise that such provision does not

: .- expressly prohibit threats intended to deprive the Board of its managerial authority.

Although the Delaware courts have noted that “every reasonable effort shp'uld be
* miade 16 reconcile” a bylaw provision with the certificate of incorporation, see, e.g., Essential
Eﬂterprﬁses Corp. v. Automatic Steel Products, 159 A.2d 288, 289 (Del. Ch. 1960), the Delaware
courts will not read éertiﬁcate of incorporation provisions so narrowly that they would permit the
adoption of bylaws that are inconsistent with either the letter lor the spirit of the certificate. In
Phillips v. Insituform of North America, Inc., for example, the Delaware Court of Chancery
preliminarily enjoined the dperation of facially valid bylaws under the principle that “[1]t is, of
cour'se, elementary that by—lé.ws may not produce effects inconsistent with the plan of corporate
governance envisioned by the charter.” 1987 WL 16285 (Del. Ch. Aug. 27, 1987) at *9. The
‘ ce&iﬁbat_e of Incorporation ét issue in Insituform specified that a majority of directors were

' -eieCt'ed by the holders of Class B stock and a minority of the directors were elected by the

23

To the extent the Proponent has tried to conceal this threat by noting, in the. supporting
statement of his Proposal, that the stockholders could award directors fair compensation

- 1f director pay is submitted for stockholder approval, his threat is thinly veiled at best.
The second sentence of the proposed bylaw, which requires directors to adopt procedures
enabling the stockholders to require the directors to return any advances made to them
prior to stockholder ratification, is a blunt reminder that the directors might receive no
compensation after they adopt a Bebchuk Disfavored Plan.
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. holders of Class A stock. When the incumbent directors adopted bylaws that, among other

+

‘ thirigs, effectively required unanimous Class A director - approval for board actions and

¢stablished an executive committee controlled by the Class A directors, the Chancellor

i
determined, on a motion for preliminary injunction, that the ibylaws would likely be invalid

‘because, among other reasons, “a realistic evaluation leads to the conclusion that a fundamental
* “shift in the allocation of power between the A shareholders and the B sharcholders has taken

place and that new arrahgethent is inconsisterit with what ‘would have been the reasonable-

understanding of the effect of the provisions of the certificate;” which envisioned the Class B

- stockholders electing directors who would control the board. /d. at ¥10.**

In- another decision, Oberly v. Kirby, the Delaw_fare Supreme Court interpreted a

" certificate of incorporation prdvisioﬁ broadly tb'prohibit the adoption of a bylaw that was
: . ;
‘inconsistent with the overall governatice structure set forth in the certificate. 592 A.2d 445 (Del.
i‘991). The cei‘tiﬁc_ate of incorporation at issue there required that directors be elected by

b
members of the company, which was a non-stock, membership foundation. The certificate of

r

‘ inéorp’oration authorized the adoption of bylaws that governed “admission to membership.” Id.

1

- at 458. The directors attempted to use that authority to adopt a bylaw providing that only

InInsituform, Chancelloi Allen cited an earlier decision from the Delaware Court of
Chancery, Essential Enterprises Corp. v. Automatic Steel Products, where Chancellor

Seitz invalidated a bylaw purporting to allow stockholders to remove directors without

‘cause by concluding that it was inconsistent with the certificate of incorporation

provision providing for election of directors to three-year terms. 159 A.2d at 291.

Although - the certificate did not expressly forbid director removal without cause, the

Court reasoned that the certificate and the applicable sthtute authorizing such certificate

provisions “visualized” directors serving “full” three-yea:r terms, not terms of “up to three -
years,” and, therefore, t0 permit without cause removal in the bylaws “would frustrate the

purpose behind the provision for staggered [three-year] terms.” /d. at 290-91.
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directors were qualified to serve as members, which would have had the effect of removing

certain members and causing certain directors to become new.members. The Court held that,
although the proposed bylaW requiring directors to be members was “cast in neutral-sounding
language,” it was invalid because “it was clearly designed to remove certain [non-director]

individuals from membership and replace them with others . . . [and therefore] is directly in

conflict with the election mechanism™ established in the certificate. /d. at 459. -Although the

b

" admissions criteria set forth in the invalidated bylaw were not expressly prohibited by the

certificate, they were invalid because they were “inconsistent with the overall structure” of the

- corporation, which envisioned only members electing directors, not directors electing and

removing members. fd. at 458.

The proposed bylaw would similarly “frustrate” the “overall structure” and the

"‘p’[lrpose” of Article SEVENTH of the Certificate. Although cast in what is no doubt intended

as “neutral sounding language” (as the Court said in Oberly), the proposed bylaw intends to use

~ the power to regulate'compensation as a vehicle to burden,' and substantially undermine, the

Board’s managerial power under Article SEVENTH. Much tike the bylaws questioned in

Insituform, the Proposal secks adoption of a bylaw that will lead to a “fundamental shifi in the

~allocation of power” between the directors and the stockholders. Were the Proposal valid,
" virtually every decision subject to Board approval could be undermined by a bylaw that threatens

to revoke director compensation for making that decision. Therefore, the Proposal is, in our

opinion, inconsistent with the overall managerial structure envisioned by the Certificate.
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i
C. The Proposal Is Invalid Because It Represents An Inequitable Use Of The
Power To Regulate Director Compensation.

The proposed bylaw cannot be saved from invalidation simply because the

. Proponent has styled it as a bylaw purporting to regulate director compensation. Although the

" -Company stockholders are permiitted to adopt bylaws regarding director compensation under

Section 141(h) of the DGCL, the Proposal has almost nothing to do with compensation. Indeed,
if the Proponent has e-ven the slightest objection to the Company’s cuﬁent compensation scheme,
he does not seek to address-such objection in the Proposal because, by its terms, the Board will
continue to exercise a free hand over compensation unless the Board adopts a Bebchuk
Disfavored Plan.

We believe a court applying Delaware law would look beyond the facial reference
to director compensation to see the true intent of the Proposal: to interfere with the directors’

' _ managerial authiority and thereby undermine the power vested in directors by the Certificate.

"~ Even though it is lcgally possible to adopt a bylaw that; restricts director compensation,

“Inequitable actioq does not become permissible simply because it is legally possible.”
Hollinger, 844 A.2d at 1081.

As recently as 2004, in Hollinger, the Deléwqre Court of Chancery invalidated
stbckholder-adopted 5y1av'vs that “were clearly adopted lfor an inequitable purpose and [that] have
an inequitable effect.” JId. at 1080. In Hollinger, the Court. invalidated bylaws that, if valid,
would have prevented the directors from making decisions to facilitate a sale of the entire
company. The bylaWs at issue required, among other things, unanimous attendance of directors
to constitute a quorum and to require unanimous appi‘oval} for certain decisions. Like the

 stockholders’ power to regulate compensation through the bylaws, the bylaws at issue in
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Holliriger were legally permissible under the DGCL. See 8 Del. C. § 141(b). Nevertheless, the

‘Court held that these bylaws were invalid because they were adopted by a majority stockholder

who earlier promised to support a sale of the company, and these bylaws were an attempt to
circumvent that promise (since the unanimous quorum and voting requirements could enable that

stockholder, who was also a director, to veto any board action that might facilitate the sale

‘process). In other words, the bylaws were invalid because they were an attempt to “end-run” the

- majority stockholder’s commitment to support a sale of the company (/d. at 1081), and the Court

invalidated the bylaws to prevent the majority stockholder from “ineqqitably disabling the . . .
board from taking effective action at the board level that is Wi‘thil.l the aulhority granted to the
board by § 141 and other provisions of the DGCL.” /d. at 1082.

The Company’s stockholders are gntitled to the protections of Article SEVENTH
and Section 1'41(a) of the; DGCL to the same extent the minority stockholders and directors in
Hollinger were entitled to reiy on the promise that Hollingér’s majority stockholder would

support a sale of the company. The Certificate sets forth, and Delaware law requifes, a

‘ gbi/'ei:nance system in which decisions are made by fiduciaries who make good faith judgments

about what is best for the Company. The Proposal would unfair]y subvert the Board’s
managerial power through a compensation scheme that attempts to force the Board’s hand on
rights plans. Indeed, if the Proponent’s proposal were valid, the same format could be used to

coerce the directors into making countless management decisions, including decisions that

~ benefit only certain stockholders or that clearly disadvantage other stockholders. A group of

_stockholders might, for example, adopt a bylaw that would revoke all director compensation if

the directors do not buy back certain named stockholders’ shares at an exorbitant premium, or
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the stockholders mi ght. adopt a bylaw that would revoke director compensation if the directors do
R

not support a sale of the Company. Like the Proposal, such bylaws are impermissible because

-they have nothing to do with director compensation, and are ;intended only to strong-arm the

Board into making decisions that cater to the preferences off certain stockholders, and thus

preempt the authority of the Board to manage the business and affairs of the Company.
D. The Proposal Is Invalid Because It Creatés A Conflict Of Interest For
Directors.

The Proponent’s compensation scheme forces the directors to consider the real

]

‘possib.ility that they will lose some or all of their compenlsation if they adopt a Bebchuk
"Disfavored Plan. Thus, by its terms, the Proposal is structur‘éd to create a conflict of interest

- ~between the directors and the stockholders each time the Boar'd'considers adopting a rights plé.n.

Under Delaware law, stockholders are entitled tb the benefit of director decisions

" that are made solely iﬁ the company’s best interest. See, e.g., Guth v. Loft, Inc., 5 A.2d 503, 510

.(Del. 1939) (“Corporate officers and directors are not permitted to use their position of trust and

“confidence to further their private interests. . . . The [pub:lic policy] rule that requires an

undivided. and unselfish loyalty to the corporation demands that there shall be no conflict
{

.between duty and self—intereét.”). Both the Delaware legislatire and the Delaware courts have

attempted to further this principle by enacting statutes and common law rules that encourage

directors to abstain from board decisions that implicate their own self interest.”’ This policy of

For example, Section 144 of the DGCL provides that a conflict transaction between a
director and the corporation will not be voidable solely because of that interest if the
transaction is approved by fully informed, disinterested directors. 8 Del. C. § 144(a)(1).
The business judgment rule, which presumes that directors have aced in good faith and in
accordance with the best interests of the Company, may be invoked by directors only if,

: (Continued . . .)
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director abstention reassures stockholders by encouraging directors to avoid the appearance of

. impropriéty in their decisions, and may also reassure a court that it can trust the directors’

decisions rather than engage in a lengthy determination of whether an interested director decision

is fair to the company.*®

The Proposal is invalid because it contradicts this policy of encouraging

it

' _ abstention and is. therefore unreasonable. See In re Osteopathic Hospital Association of

Delaware, 191 A2d 333, 336 (Del. Ch. 1963) (“It is accep;téd law that a by-law which is

unreasonable, unlawful, or contrary to public policy may be declared void thoigh adopted by

legitimate procedures.”) (citations omitted), aff’d, 195 A.2d 759 (Del. 1963). In fact, abstention

is not an option under the Proposal, because each director’s compensation is at risk when the

" Board decides whether to adopt a Bebchuk Disfavored Plan. Presumably, the directors will

“ignore their own self interest and act in the best interests of the Company. The stockholders and

- (... continued)

T8

among other conditions, the decision at issue is approved by a majority of disinterested

~directors. Aronson v. Lewis, 473 A.2d 805, 812 .(Del. 1984). When a controlling

stockholder wishes to effect a “cash out” merger to buy the minority stockholders’
interest in a company, the controlling stockholder can! instead of bearing the burden’of
proving the transaction was fair, shift to a plaintiff stockholder the burden of proving that
the transaction was unfair to the minority if a committee of independent directors
bargains with the controlling stockholder and approves the transaction. See Kahn v.
Lynch Commiunication Systems, Inc., 638 A.2d 1110 (Del. 1994). These are just a few

examples of the instancés where Delaware law has encouraged directors to place

decisions in the hands of disinterested directors.
i

If a court determines that a decision 1s not approved by a majority of disinterested and
independent diréctors, the court will inquire whether the decision at issue is entirely fair
to the company. See, e.g., Krasner v. Moffett, 826 A.2d 277, 287 (Del. 2003).
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-a court reviéwing the .Board’s decision could never be 'certairi“ of this, however.”” Rather, by

t

enacting the Proposal, a Board’s decision not to adopt a Bebchuk Disfavored Plan would always
be subject to challenge as an interested decision, because the directors cannot avoid the conflict
imposed by the very nature (and purpose) of the Proponent’s byl}aw.28

E. The Proposed Bylaw Is Invalid Because It Wu’l Interfere With The Board’s
Ability To Attract New Directors.

By providing a mechanism that entirely deprives directors of compensation, it s

also our opinion that the proposed bylaw unreasonably interferes with the Board’s ability to

. !
manage the Company because the bylaw would hinder the Board’s efforts to retain its current

directors and attract new directors in the future. As noted above, a Delaware court would test the
1 -

~reasonableness of the proposed bylaw by evaluating, among other things, whether it unduly

interferes with the proper functioning of the Board. See Frantz, supra. One of the key functions
of a board of directors is to find new director nominees to .'carry on the governance of the

corporation.”’

A

Although the receipt of director fees is not generally considered to be a material interest
that would cause a court to doubt a director’s disinterestedness and independence, see In
re the Limited, Inc. Shareholders Litigation, 2002 WL 537692, at *5 (Del. Ch. Mar 27,
2002), a court might conclude that the potential revocation of all director compensation
for a given time period could be a material interest that raises questions about a director’s
impartiality. In other words, the prospect of having to essentially provide directér
services - for free (if the stockholders revoke director compensation) may materially
influence a Board decision whether to adopt a Bebchuk Disfavored Plan.
. [ T .

The Board could avoid this potential conflict only by amending the Bylaws to eliminate
the Proponent’s compensation scheme. However, such an amendment, in itself, could be

challenged as a'self-interested decision.

29

For example, we understand that all of the current directors were identified and
nominated by the Board.
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|
The recent trend in corporate governance has been to increase the responsibilities

of directors.® The ability to find new talent is an ever greater concern for public corporations.”’

+

That task will become even more difficult for the Board if th;e proposed bylaw were adopted

because it would require new directors to enter into compensation arrangements where their

entire pay could be revoked if the Board implements a Bebchuk Disfavored Plan.

!
Directors will not work for free. The proposed bylaw will significantly handicap

the Board’s efforts to find new director talent if prospective candidates must assent to being

The Corporate Director’s Guidebook notes that

All directors are expected to devote substantial time and attention
to their responsibilities--enough time to permit-the directors to
prepare. for and attend meetings of the board and board committees
and to stay informed about the corporation’s business performance
and competitive position ‘in the marketplace.: While the time
commitment varies considerably, depending ‘on the size and
complexity of the enterprise and the .i$sues bt:eing addressed, in
general the time required of directors of public companies has
increased substantially in recent years as new responsibilities have
been added for independent directors, particularly for members of
the audit committee. It is not uncommon for a director’s total time
commitment to involve 200 hours or more a,year, for meeting
preparation, travel, meéting attendance, informal consultation with
other board members and management, and regular review of
materials to keep up with corporate developments.

Corpdrate Director’s Guidebook, § 3(E) 4™ Ed.
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See, e.g., M.T. Burr, “Securing the Boardroom,” Corporate Legal Times, (June 2005)
(noting that, in light of governance scandals and new regulations, “directors now shoulder
a heavier burden for reviewing and approving a wide range of company decisions . . . but
along with these greater responsibilities, directors also face the prospects of greater risks
[of personal liability] and that is making it more difficult for companies to staff their
boardrooms with top-tier talent™).
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punished (th‘r;)ugh revocation of their pay) if the Board makes ;a decision disfavored by certain
stockholders.

In summary, in our opinion, the proposed Bylaw is simply unreasonable as a
fnatter of law. If adopted, the Board’s decision whether to adop§ a Bebchuk Disfavored Plan will
be influenced by the negative effects of this bizarre compensation scheme and quite possibly by
" a natural conéern of directors that they may not be paid for the time they have invested in the
_ Com;;oaxiy. None of thesé considerations should be brought toibear on the decision whether to
adopt -a rights plén—-in fact, the only reason to intrti)duce5 these issues into the Board’s
deliberations is to force it to refrain from adopting a Bebchuk Disfavored Plan.

Under Delaware law, decisions are supposed to be made on the merits of a

'-'_ “particular issue, and a court will not honor decisions that are the product of coercion, i.e., a

" decision forced on the corporate decision-maker for reasons other than the merits of the issue at

| hand. Cf Lynch, 638 A.2d at 1120-21 (declining to accord weight to a recommendation by

independent directors to support a transaction between the company and a controlling

"~ stockholder because that stockholder threatened to harm the comipany if the transaction were not
. }

- “approved); Williams v. Geier, 671 A.2d 1368, 1382-83 (Del. 1996) (noting that stockholder

-approval of a transaction may be nullified if the stockholders were coerced into voting for it “for

" some reason other than the merits of that transaction™) (citations omitted). If the Proponent

wants his views on rights plans to impact the Board’s decisioris, he should run for election as a
Company director. Otherwise, he has no right to attempt to force the directors into making a

decision he favors by tying extraneous compensation issues to rights plans.
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. The Proposal Is Not A Proper Subject For Stockholder Action Under Delaware Law.

Because the Proposal, if implemented, would cause the Company to violate
Delaware law, as explained in Part I1I of this letter, it is also our opinion that the Proposal is not
a proper subject for stockholder action under Delaware law. Accordingly, we believe the
Proposal may also be omiitted from the Proxy Materials pursuant to Rule 14a-8(i)(1).
V. Conclusion. |

The most striking feature of the Proponent’s proposal is that it is wholly

unnecessary to achieve the Proponent’s stated goal: to prevent the Board from maintaining a

. _ rights plan in the face of a determined, would-be acquiror ready to buy the Company. The

i

~feality is that, if the stockholders disagree with Board adoption ?f a Bebchuk Disfavored Plan, or
with any Board decision for that matter, they can unseat the directors and elect an entirely new

’ Board at any future annual meeting of Company stockholders.>’

Stockholders are empowered to effect significant changes in corporate

- governance through their voting rights; they are not, however, entitled to use the bylaws to

coerce the judgments of those directors after they are elected to office. Once elected, directors
owe all stockholders a dity to make an informed, good faith judgment on rights plans and every

other decision that comes before them. That is their job. The Proponent cannot ask the

'32

We note that, in 2005, the Board and the Company stockholders adopted an amendment
to the Certificate providing for the transition of thé Board from a “staggered” structure,
where one-third of the directors are elected to three-year terms each year, to a non-
staggered structure pursuant to which all directors are élected to one-year terms at each
annual meeting. We understand that, at the upcoming 2007 Annual Meeting, all but one
director will stand for election to one-year terms. At and after the 2008 Annual Meeting,
all directors will be elected to one-year terms. See Certificate, Article EIGHTH.
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comtie'risatioh‘ for dbing"thét'job. -
. |

For the fér’egoing‘.reasvons, it is our opinion th::].t the Proposal, if implemented,

Very truly yours,

 Menis Tihiolr Fr it T rimme il v




" State ‘of Delaware
- Secretary of State
Division of Corporations . .
Do e O o 51 ayaboe 6 RESTATED CERTIFICATE OF INCORPORATION
SRV 060472232 -~ 3344350 FILE

" OF

NORTHROP GRUMMAN CORPORATION
(Originally incorporated on January 16, 2001
under the name NNG, Inc.)’

FIRST: The name of the corporation is Northrop Grumman Corporation (the “Corporation™).

SECOND: The address of the registered office of the Curporatibn in the State of Delaware is

- Corporation Trust Center, 1209 Orange Street, in the Cily of Wilmington, County of New Castle. The *
name and address of the Corporation’s registered agent in the State of Delaware is The Corporation Trust
Company, Corporatlon Trust Center, 1209 Orange Streel, in the City of Wllmlngton County of New
Castle, State of Delaware 19801 .- '

T HlRD The purpose of the Corporation is to engage in any lawful -act or activity for which
© corporations- may now or hereafter be organized under the General Corporation Law of the State of
Delaware.

FOURTH: 1. The total number of shares of stock which the Corporation shall have authority to
issue is- Eight Hundred Ten Million (810,000,000), consisting of Eight Hundred Million (800,000,000)
shares of Common Stock, par value One Dollar ($1.00) per share (the “Common Stock™), and Ten
‘Million (10,000,000) shares of Preferred Stock, par value One Dollar ($1.00) per share (the “Preferred
block”)

2. Shares of Preferred Stock may be issued from time to time in one or more classes or series, each
of which class or series shall have such distinctive designation or title as shall be fixed by resolution of “-
the Board of Directors of the Corporation (the “Board of Directors”) prior to the issuance of any shares

" thereof. Each such class or series of Preferred Stock shall have such voting powers, full or limited, or no
voting powers, and such preferences and relative, participating, optional or other special rights and such .
qualifications, limitations or restrictions thereof, as shail be stated in such resolution providing for the
issuance of such class or series of Preferred Stock as may be adopted from time to time by the Boatd of
Directors prior to the issuance of any shares thereof pursuant to the authority hereby expressly vested in
it, all in accordance with the laws of the State of Delaware. The Board of Directors is further authorized
to increase or decrease (but not below.the number of shares of such class or series then outstanding) the -
number of shares of any class or series subsequent to the issuance of shares of that ciass or series.-

Pursuant to thc authority conferred by this Article Fourth, the following scries of Preferred Stock

* has been designated, such scries consisting of such number of shares, with such voting powers and with

“.such designations, preferences and " relative, participating, optional or other. special rights, and

qu.illﬁcatmns limitations or restrictions thérefor as are stated and, expressed in the exhibit w:th respect to
such serles atiached hereto as spean ted below and incorporated herein by reference

_F,xhlhll 1: Series B Conventible Preierred Stock

FIFTH: In furtherance and not in limitation of the powérs conferred by statute and subject to
Article Sixth hereof, the Board of Directors is expressly authorized to adopt, repeal, rescind, alter or
amend in any respect the bylaws of the Corporation (the “Bylaws”).

SIX']‘H: Notwithstanding Article Fifth hereof, the Bylaws-' may be adopted, repealed, rescinded,
altered or amended in any respect by the stockholders of the Corporation, but only by the affirmative vote




of the holders of not less than a majority of the voting power of all outstanding shares of capital stock
entitled to vote thereon, voting as a single class, and by the holders of any one or more classes or series of
capital stock entitled 10 vote thereon as a separale class pursuant 1o one or more resolutions adopted by
the Board of Ditectors in accordance with Section 2 of Article Fourth hereof.

SEVENTH: The business and affairs of the Corporation shall be managed by and under the
direction of the Board of Directors. Except as may ctherwise be provided pursuant to Section 2 of Article
Fourth hereof in conncction with rights to elect additional directors under specified circumstances which
may be granted to the holders of any class or series of Preferred Stock, the exact number of directors of

 the Corporation shall be determined from time to time by a Bylaw or amendment thereto.

EIGHTII; Unti! the 2008 annual meeting of stockholders, the Board of Directors shall be and is

divided into three classes, Class I, Class 1) and Class T1I. The number of authorized directors in each class
shall be the whole number contained in the quotient obtained by dividing the authorized number of
dircctors by three. If a fraction is also contained in such quotient, then additional directors shall be
apportioned as follows: if such fraction is one-third, the additionat director shall be a member of Class I;
and if such fraction is two-thirds, one of the additional directors shall be a member of Class 1 and the

other shall be a member of Class II. The directors clected to Class 1l in 2003 shalf serve for a term - .

ending on the date of the annual meeting held in calendar year 2006, the directors elected to Class | in
2004 shall serve for a term cnding on the date of the annual meeting held in calendar year 2007 and the

dircctors elected 1o Class 11 in 2005 shall serve for a term ending on the date of the annual meeting held in

calendar year 2008. The term of each director elected after the 2005 annual meeting shalt end at the first
annual meeting following his or her election. Commencing with the annual ‘meeting in 2008, the
classification of the Board-of Directors shall terminate, and all directors shall be of one. class and shal!
serve for a term ending at the annual mecting following the anfual meeting at which! the director was

elected.

Notwithstanding the foregoing provisions of this Article Eighth: each director shall serve until his
successor is elected and qualified or until his death, resignation or removal; no decrease in the authorized
“number of directors shal! shorten the term of any incumbent director, and additional directors, elected
pursuant to Section 2 of Article Fourth hereof in conncction with rights to elect such additional directors
under specified circumstances which may be granted to the holders of any class or series of Preferred
Stock, shall not be included in any class, but shall serve for such term or terms and pursuant to such other
provisions as are specified in the resolution of the Board of Directors establishing such class or series.

NINTH: Exccpt as may otherwise be provided pursuant to Section 2 of Article Fourth hereof in
connection with rights to clect additional directors under specified circumstances which may be granted to
the holders of any class or series of Preferred Stock, newly created directorships resulting from any
increase in the number of directors, or any vacancies on the Board of Directors resuiting from death,
resignation, removal or other causes, shall be filled solely. by the affirmative vote of a majority of the

remaining directors then in office, even though less than a quorum of the Board of Directors. Any director -

elected in accordance with the preceding sentence shall hold office for a term that shall end at the first
annual meeting following his or her election and until such director’s successor shall have been elected
and qualified or until such director’s death, resignation or removal, whichever first occurs. .

TENTH: Any dircctor serving during his or her three-year term of office. pursuant to the -

classification of the Board of Directors provided for in Article Eighth shall be removed only for cause.

ELEVENTH: - Any action required or permitted to be taken by the stockholders of the Corporation

must be cffected at ‘a duly called annual meeting or at a special meeting of stockholders of the
Corporation, unless the Board of Directors authorizes such action to be taken by the written consent of the

-




holders of outstanding shares of capital stock h.wmg not less: th'm the minimum voting power thal would‘
" be necessary 1o authorize or take such action at a mecuna of stockholders at which all shares entitled to
- vote thereon were present and voted. provided all other requnrcments of applicable law 'md this Restated
C emf:LalL of Incorpm ation have been satisfied. '

TWELFI‘H: Special mectings ol the smckhnldcrs of the Corporation for any purposc or purposes. -
may be called at any time by a majority of thé Board of Directors or by the Chairman of the Board.
Special meetings may not be:called by any other person or persons. Each special meeting shall be held at
such date and time as is rcqucwled by the’ pcrson or. pcrsnns calimg the meeting, within the hmlLs fixed by.
law.

THIRTEENTH: Meectings of stockholders of the Corporation may be held within or without the
State of Delaware, as the Bylaws may provide. The books of the Corporation may be kept (subjectto any
provision of applicablc law) outside the State of Delawarce at such place or places as’ may be designated:
from time (o time by Ihc Board of Dircctors or in thL Bylaws.

FOURTEEN’]‘H The G orpor.uion reserves the right to adopt, repeal, rescind, alter or amend in
any respect any provision contained in this Restated Certificate of Incorporation in the manner now or
hcu:aher prescribed by applicable law, and al) rights.conferred on stockholders herein are granted subject
to this rcv..‘rv‘ltmn :

FIFTEENTH: A director of the Corporation shall not be personally liable to the Corporation or to
“its stockholders for manetary damages for breach-of fiduciary duty as a director, except for liability (i) for
“any ‘breach of the dircctor’s-duty of loyalty to the Corporation ‘or to its stockholders, (ii) for acts or
omissions aiot in good faith or which involve intentional misconduct or a knowing violation of law, (iii)
under Section- 174 of the General Corpofmion Law of the State of Delaware, or (iv) for any transaction -
from which the dircctor derives any improper personal benefit. If, after approval of this Article by the

" stockholders of the (orpor'man the General Corporation Law of the State of Delaware is amended to ..

authorize the further-climination or limitation of the liability of directors, then the liability of a.director of
the Corporation shall be eliminated or limited to the fullest extent permmed by the General Corpomuon_
Law ot the State of Delaware, as so amcnded .

Any repeal or modifiuali(m of this Antic lc by the stockholders of the Corporation shall not adversely
affect any right or pro{ucimn of a director -of the Corporation exmmg at the time of such repeal or
modilication. :

- IN WITNESS WHEREOF this Reatmcd Centificate of ]ncorporauon whlch reslates and integrates
and- further amends the provisions of the Restated Certificate, of :Incorporation of this- Corporation, and
~which has been duly adopted in accordance with Sections 242 and 245 of the Delaware General
“Corporation Law. has been exccuted by its duly authorized off feer as of May 17, 2006. '

. NORTHROP GRUMMAN CORPORATION

By I . l
John Mullan
Corpoyfate VICC Pres:dem and Sccrelary




- " EXHIBIT 1
SERIES B CONVERTIBLE PREFERRED STOCK,

| _ Section 1. Designation and Amount. The shares of suv:éh series shali be designated as the
“Series B.Convertible Preferred Stock™ (the “Series B Convertible Preferred Stock™) and the
number of shares constituting'such series shall be 3,500.000. ‘

~ Section 2. Dividends.. The holdefs of shares of Series B Convertible Preferred Stock shall -
~ be entitled 1o reccive cumulative cash dividends when, as and if ‘declared.by the Board of Directors
- out of any funds legally available therefor, at the rate per year hérein specified, payable quarterly at
- the rate of one-fourth of such amount on the fifteenth day (or, if such day is not a business day, on
the- first business day thereafter) of January, April, July and October in each year. The rate of
dividends shall initially be $7.00 per year per share. Thereafier, the rate of dividends shall be
increased to $9.00 per share per year after the October' 2001 dividend payment date if the
stockholders of the Corporation shall not have, prior to that timé,-approved the issuance of all

Common Stock issuable upon conversion of the Series B Convertible Preferred Stock. The rate of - .

dividends shall be decreased to $7.00 per share after the first quarterly dividend payment date after
Stockholder Approval is obtained. Cash dividends upon the Series B Convertible Preferred Stock
shall commence to accrue and shall be cumulative from the date of issuance.

" If the dividend for any dividend period shal! not have been paid.or set apart in full for the
Series.B Convertible Preferred Stock, the deficiency shall be fully paid or set apart for payment
before (i) any distributions or.dividends, other than distributions or dividends paid.in stock ranking
. junior to the Series B Convertible Preferred Stock as to dividends, redemption payments and rights
upon- liguidation, dissolution or winding up’ of the Corporation, shall 'be paid upon -or set apart for
" Common Stock or stock of any other class or series of Preferred Stock ranking junior to the Series
B Convertible Preferred Stock as to dividends, redemption payments or rights upon liquidation,.
dissolution or winding up of the Corporation; and (ii) any Common Stock of shares of Preferred
Stock of any class or series ranking junior to the Series B Convertible Preferred Stock.as to
dividends, redemption payments ‘or rightsupon_liquidation, dissolution or- winding 'up of the
Corporation shall be redeemed, repurchased ‘or otherwise acquired for any consideration other than
stock ranking junior to the Serics B Preferred Stock as to dividends, redemption payments and -
rights upon liquidation, dissolution or-winding up of the Corporation. No distribution or dividend
shall be paid upon. or declared and set apart for, any shares of Preferred Stock ranking on a parity -
with the Scries B Convertible Preferred Stock as to dividends, redemption payments or rights upon
liquidation, dissolution or winding upof the-Corporation for any dividend period unless at the same
time a like proportionate distribution or dividend for the same or similar dividend period, ratably in
proportion to'the respective annual dividends fixed therefor, shall be paid upon or declared and set
apart for all shares of Prefecred Stock of all series so ranking then outstanding and entitled to
receive such dividend. ' ' AT * '

Section 3. Voting Rights. Except as provided herein or as may otherwise be required by
law, the holders of shares of Serics B Convertibie Preferred, Stock shall not be entitled to any
voting rights as stockholders with respect to such shares. i - '

(a) So long as any sharcs of Series B Convertible_lfreferred Stock shall be outstanding,
the Corporation shall not, without the affirmative vote of:the holders of at least two-thirds of
the aggregate number of shares "of Series B Convertible Preferred Stock at the time:

|




outstanding, by an amendment to the Restated Certificate of Incorporation, by merger ot
consolidation, or in any other manner: -

(i) authorize any class or series of stock fanking prior to the Series B Convertible
Preferred Stock as to dividends, redemption payments or rights upon llqu1dat10n
dlssolunon or wmdmg up of the Corporanon,

(i) alter or change the preferences, spcmal rights, or powers given to the Series B

. Convertible Preferred Stock so as to affect such class of stock adversely, but nothing in
this clause (ii) shall require such a class vote (x) in connection with any increase in the
total number of authorized shares of Common - Stock or Preferred Stock; (y) in
connection with the authorization or increase in the total number of authorized shares of
any.class of stock ranking on a parity with the Series B Convertible Preferred Stock; or
(2) in connection with the fixing of any of the particulars of shares of any other series of
Preferred Stock ranking on a parity with the Series B Convertible Preferred Stock that
may be fixed by the Board of Direclors as provnded in Article FOURTH of the

Certificate of Incorpordtnon or

(iii) directly or indirectly purchase or redeem less than all of the Series B
Convertible Preferred Stock at the time outstanding unless the full dividends to which
al) shares of the Series B Convertible Preferred Stock then outstanding shall then be
entitled shall have been pand or declared and a sum sufﬁcmnt for the payment thereof set

apart.

(b) If and whenever accrued dividends on the Series B Convertible Preferred Stock
shall not have been paid or declared and a sum sufficient for the payment thereof set aside for

six quarterly dividend periods (whether or not consecutive), then and in such ‘event, the

holders of the Series B Convertible Preferred Stock, voting separately as a class, shall be

entitled 1o elect two directors at any annual meeting of the stockholders or any special
‘meeting held in place thereof, or at a special meeting of the holders of the SeriesB -

Convertible Preferred Stock called as hercinafier provided. Such right of the holders of the
Series B Convertible Preferred Stock to elect two directors may be exercised until the

dividends in default on the Series B Convertible Preferred Stock shall have been paid in full

or funds sufticient therefor set aside; and when so paid or provided for, then the right of the
hoiders of the Series B Convertible Preferred Stock to elect such number of directors shall

- cease. but subject always to the same provisions for the vesting of such voting rights in the -

case of any such future default or defaults. At any time after such voting power shall have so
vested in the helders of the Series B Convertible Preferred Stock, the Secretary of the

Corporation may, and upon the written request of the holders of record of ten percent {10%)

or mote in amount of the Series B-Convertible Preferred Stock then outstanding addressed to

him at the principal executive office of the Corporation shall, call a special meeting of the -

holders of the Scries B Convertible Preferred Stock for the election of the directors to be

elected by them as hereinafter provided. to be held within-sixty (60) days after delivery of

such request and at the place and upon the. notice provided by law and in the bylaws of the
Corporation for the holding of meetings of stockholders; provided, however, that the
Secretary shall not be required to call such special meeting in the case of any such request
received less than ninety (90) days before the date fixed for the next ensuing annual meeting

of stockholders. 1f at any such annual or special meeting or any adjournment thereof the .

holders of at least a majority of the Series B Convertible Preferred Stock then outstanding and
entitled to vote thereat shall be present or represented by proxy, then, by vote of the holders




of af least a majority of the Series B Convertible Preferred Stock present or so represented at
such meeting, the then authorized number of directors of-the Corporation shall be increased
by two, and the holders of the Series B Convertible Preferred Stock shall be entitled to elect
the additional directors so-provided for. The directors so clected shall-serve until the next
annual meeting or until their respective successors shall be elected and shall ‘qualify;
provided, however, that whenever the holders of the Series B Convertible Preferred Stock
shall be divested of voling power as above provided, the terms of office of all persons lected
as directors by the holders of the Series B Convertible Preferred Stock as a class shall
forthwith terminatc and the number. of the Board of Drrectors shall be reduced accordmgly

ey I, durm;: any interval between. any %pecral meeting of the holders of the Serres B
-Convertible Preferred Stock for the election of directors to be elected by them as provided in
this Section 3 and the next cnsuing annual meeting of stockholders,. or between annual
meetings of stockholders for the election of directors, and while the holders of the. Series B--
Convertible Preferred Stock shall be entitled to elect two directors, the number of directors
who have been elected by the holders of the Series B Convertible Preferred Stock shall, by -
reason of resignation, death, or. remaval, be less than the'total number of directors subject to
election by the holders of the Series B Convertible Preférred Stock, (i) the vacancy or
vacancies in the directors elected by the holders of-the Series B Convertible Preferred Stock
shall be filled by the remaining director then in office, if any, who was elected by the holders
of the Series B Convertible Preferred Stock, although less than a quorum, and (ii) if not so
filled within sixty (60) days after the creation thereof, the Secretary of the Corporation shall
call-a special meetlng of the holders of the Series B Convertible Preferred Stock and such
vacancy or vacancies shall be [illed at such special meeting. Any director. elected to fill any
such vacancy by the remaining director then in office may be. removed from office by vote of -
the holders of a majority of the shares of the Series B Convertible Preferred Stock. A special .
~ meeting of the holders of the Series B Convertible Preferred Stock may be called by a
majority vole of the Board of Directors for the purpose of removing such director. The
Secretary of the Corporation shall, in any event, within ten (10) days after delivery to the
~ Corporation at its principal office of a request to such effect signed by.the holders of at least
ten percent (10%) of the outstanding shares of the Series B Convertible Preferred Stock, call a
special mecting for such purpose 1o be held within sixty (60). days after dehvery of such
request; provrded however, that the Sccretary shall not be required to call such a special
meeting in the case of any such request received less than ninety (90) days before the date
fixed for the next ensuing annual meeting ofstockhoiders

' Seclion 4. Redemption. i
(a) Shares oi Series B Convertible Prcferred Slock shall not be redeemable except as
tollows ‘

(i) All, but not less than all, of the shares of Series B Convemble Preferred Slock
stiall be rédeemed for cash in an amount equal-to (X) if prior to Stockholder Approval,
the greater of (a) the Liquidation Value plus all accrued and unpaid dividends with
respect to such shares, whether or not declared, and (b) the Current Market Price of the
number of shares of Common Stock which would be issued to such holders if all shares
of Series B Convertible Preferred Stock were converted into Common Stock on the

. Redemptron Date pursuant to Section 8; and (Y) after Stockholder Approval, the
_ Liguidation Value plus all dividends with réspect to such shares, whether: or not
declarcd, accrued and unpaid as of the Redempl:on Date, as defi ned below, on the first




day after the 1went|e1h anniversary of the initial i issuance of the Series B COnvemble
Preferred Stock. SR :

(i) All, but not less than all of the shares of Senes B Convemble Preferred Stock'
may be redeemed: at the option of the Corporation at any time after the seventh
anniversary of the ‘initial issuance of the Series B Convertible Preferred Stock. Any.
redemplion pursuant to this clause (ii) shall” be ‘solely for Common Stock of .the’
Corporation and at the Redemption Date cach holder of shares of Series B Convertible

. Preferred Stock shall be entitled to receive, in exchange and upon surrender of the
~ certificate therefor, that number of fully paid and nonassessable shares of Common -
Stock determinéd by dividing (X) if prior to Stockholder Approval, the greater of (a) the
Liquidation Value plus all accrued and unpaid dividends with respect to' such shares,
whether or not declared, and (b) the Current Market Price of the number of shares. of
" "Common Stock which would be- issued ilall shares of Series B Convertible Preferred

Stock were converted into Common Stock pursuant to Section 8 on the Redemption
Date; or (Y) if after Stockholder Approval, the Liquidation Value plus all accrued and
unpaid dividends with respect to such shares, whether or not declared thereon to the
Redemption Date, by (Z) the Current Market Price of the Common Stock as of the
Redemption Date; provided, however, that il prlor to the Redemption Date there shall .
have occurred a Transaction, as defined in Section 8(b)(iii), the consideration
deliverable in any such exchange shall be the Alternate Consrderatlon as provrded in
Section 12.

' {b) Notnce of every mandatory' or optronal redempuon shall be mailed at least thirty
(30) days but not more than fifty (50) days prior to the Redemption Date to the holders of
record of the .sharcs of Series B Convertible Preferred Stock so to be redeemed at their
respective addresscs as they appear upon the books of the Corporation. Each such notice shall
specify the date on which such redemption shall be effective (the “Redemption Date™}, the
redemption pricc or manner of calculating the -redemption price and the place where

- certificates for the Scnes B Convemble Preferred Stock are to be surrendcred for

ca nccllat:on

~ {¢) On the date that redemption is bc.ing made pursuant to 'parégraph (a) of this Section
4, the Corporation shall deposit for the benefit of the holders of shares of Series B
Convertible Preferred Stock the funds, or stock certificates for Common Stock, necessary for

“such redemption with a bank or trust company in the Borough of Manhattan, the City of New

York, having a capital and surplus of at least $1,000,000,000. Dividends paid on Common

_._Stock held- for the benefit of the holders of shares of Series B Convertible Preferred Stock

hereunder shall be held for the bench_t of such holders and paid over, without interest, on
surrender of certificates for the Series B Convertible Preferred Stock. Any monies or stock -

certificates ‘so deposited by the Corporation and unclaimed at the end of one year from the

Redemption Date shall revert to the Corporation. After such reversion; any such bank or trust
company shall, upon demand, pay over to the Corporauon such unclaimed amotnts or deliver

such stock certificates and thereupon such- bank’ or trust company shall be relieved -of ‘all
responsibility in respect thereof and any "holder of shares of Series B Convertible Preferred
Stock shall look only to the Corporation for the payment of the redemption price. Any interest. .
accrucd on funds deposited pursuant to this paragraph (c) shall be paid from time to nme 10
the Corporation for its own account. ' :

I




(d) Upén the deposit of funds or Certificates for Common Stock pursuant to paragréph
(c) in respect of shares of Series B Convertible Preferred Stock being redeemed pursuant to

paragraph (a) of this Section 4, notwithstanding that any certificates for such shares shall not _
- have been surrendered for cancellation, the shares represented thereby shall on and after the-

Redemption Date no longer be deemed outstanding, and all rights of the holders of shares of
Series B Convertible Preferred Stock shali cease and terminate, excepting only the right to
receive the redemption price therefor..Nothing in this ‘Section 4 shall limit the right of a
holder to convert shares of Series B Convertible Preferred Stock pursuant to Section 8 at any
time prior to the Redemption Date, cven if such shares have been called for redemptlon
pursuant to becnon 4(a).

{e) In conneclion with any redemption. pursuant to clause (ii) of paragraph (a) of this
Section 4, no fraction of a share of common stock shall be issued, but in lieu thereof the
Corporation shall pay a cash adjustment in respect of such fractional interest in an amount
equal to such fractional interest multiplied by the Current Markct Price per share of Common
Stock on thc Rcdcmpuon Date.

Sect:on 5 i undamenlal C hange in C ontrol.

(a) Not later than 190 busmess days followmg a Fundamental Change in Control as

" defined below, the Corporation shall mail notice to the holders of Series B Convertible
~ Preferred Stock stating that a Fundamental Change in Control has occurred and advising such

- holders of their right to exchange (the “Exchange Right") any and all shares of Series B .

Convertible - Preferred Stock. for shares of Common Stock as provided herein; provided,

. however, that if prior to the Exchange Dale (as defined below) there shall have.occurred a .

Transaction, as defined in Section 8(b)(iii), the consideration deliverable in -any such
exchange shall be the Alternate Consideration as provided in Section 12. Such notice shall.

state: (i) the date on which such éxchanges shall be effective (the. “E.xchange Date™), which

sha}l be the 21st business day from the date of giving such notice; (ii) the number of shares of
. Common Stock. (or Alternate Consideration) for which each share of Series B Convertible
Preférred Stock may be exchanged: and (iii) the method by which each holder may give

. notice of its exercise of the Exchange Right; and (iv) ‘the method and place for delivery of
certificates I"nr Series B Convertible Preferred Stock in connection with exchanges pursuant -

hereto. For a penod of twenty (20) busincss days followmg the notice provided herein, each

holder of Series B C onvemble Preferred Stock may exercise the Exchange nght as provided :

_ herein.
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(b) Pursuant to the Exchange Right, each share of Series B Convertible Preferred Stock

shall be exchanged for that number of shares of Common Stock determined by dividing an _

- amount equal to (X) if prior to Stockholder Approval, the greater of (a) the Liquidation Value
plus all dividends accrued and unpaid with respect to such share as of the Exchange Date;

whether or not- declared, and (b) the Current Market Price of the number of shares of

Comnion Stock which would be issued if such share- of Series B Convertible Preferred Stock
were converted into Common Stock pursuant. to Section 8 on the Exchange Date; or (Y) if

after Stockholder Approval, the Liquidation Value plus all dividends accrued and unpaid with .

respect to such share as of the Exchange Date, whether or not declared, in each case by the
Current Market Price per share of Common Stock as of the Exchange Date.
) . S . _
" {c) The holder of any sharc of Serics B Convertible Preferred Stock may exercise the
Exchange Right by surrendering for such purpose to the Corporation, at its principal office or




at such other office or agency maintained by the Corporation for that purpose, a certificate or
certificates representing the shares of Series B.Convertible Preferred Stock to be exchanged
accompanied by a written notice stating that such holdér elects to exercise the Exchange
Right as to all or a specified number of such sharcs in accordance with this Section 5 and
specifying the name or names in which such holder wishes the certificate or certificates for
shares of Common Stock to which such holder is entitled to be issued and such other

customary documents as are necessary to cffect the excharige. In case such notice shall

specify a name or names other than that of such holder, such notice shall be accompanied by
payment of all transfer taxes payable upon the issuance in such name or names of shares of
Common Stock to which such holder has bécome entitled. Other than such taxes, the
Corporation will pay any and all issue and other taxes (other than taxes based on income) that
may be payable in respect of any issue or delivery of shares of Common Stock to which such
holder has become entitled on exchange of shares of Series B Convertible Preferred Stock
pursuant hereto, As promptly as practicable, and in any event within five (5) business*days
after the surrender of such certificate or certificates and the receipt of such notice relating
thereto and, il applicable, payment of all -transfer taxes. (or the demonstration to the
satisfaction of the Corporation that such taxes have been paid), the Corporation shall deliver
or cause to be delivered certificates representing the number of validly issued, fully paid and

nonassessable shares of Common Stock to which the holder of shares of Series B Convertible .

Preferred Stock so exchanged shalt be entitled.

(d) From and after the Exchange Date, a holder of shares of Series-B Convertible .

Preferred Stock ‘who has elected to exchange such shares for Common Stock as herein.
provided shall have no voting or other rights with respect to the shares of Series B
Convertible Preferred Stock subject thereto, other than.the right to receive the Common Stock
provided hercin upon delivery of the certificate or certificates evidencing shares of Series B
Convertible Preferred Stock. o

(e) In connection with the exchange of any share:s'of Series B Convertible Preferred
Stock, no fraction of a share of Common- Stock shall be issued, but in- lieu thereof the
Corporation shall' pay a cash adjustment in respect of such fractional interest in an amount
equal to such fractional interest multiplied by the Current Market Price per share of Common
Stock on the Exchange Date. s o '

(f) The Corporation shall at all times reserve and keep available out.of its authorized
and unissued Common Stock, solely for the purpose of the Exchange Rights provided herein,
such number of shares of Common Stock as shall from time to time be sufficient to effect the
exchange provided herein. The Corporation shall from time to time, in accordance with the
laws of Delaware, incredse the authorized amount of Common Stock if at any time the

number of authorized shares of Common Stock remaining unissued 'shall not be sufficient to .

permit the exchange of all then outstanding shares of Series B Convertible Preferred Stock.

(g) ‘As used herein, the ierm “Fundamental Change in Control” shall mean any merger,

- consolidation, sale of ‘all or substantially all of the Corporation’s- assets, liquidation or
recapitalization (other than solely a change in the par value of equity securities} of the
Common Stock in which more than one-third of the previously outstanding Common Stock
shall be changed into or exchanged for cash, property or securities other than capital stock of
the Corporation or another corporation (“Non Stock Consideration™). For purposes of the
preceding sentence, any transaction in which shares of Common Stock shall be changed into
or exchanged for a combination of Non Stock Consideration and capital stock of the




Corporation or another corporation shall be deemed to have involved the exchange of a
number of shares of Common Stock for Non Stock Consideration equal to the total number of
shares exchanged multiplied by a fraction in which the numerator is the Fair Market Value of
the Non Stock Consideration and the denominator is the Fair Market Value of the total
consideration in such exchange, each as determined by a resolution of the Board of Directors

of the Corporation.

, - Section 6. Reacquired Shares. Any shares of Series B Convertible Prefcrred Stock
" converted, redeemed, exchanged, purchased or otherwise acquired by the Corporatlon in any
-manner whatsoever shall be retired and canceled promptly afier the acquisition thereof. All such
shares shall upon their cancellation, and upon the filing of an appropriate certificate with the
Secretary of State of the State of Delaware, become authorized but unissued shares of Preferred.
Stock, par value $1.00 per share, of the Corporation and may be reissued as part of another series
of Preferred Stock. par value $1.00 per share, of the Corporallon subject to ‘the conditions or

restrictions on issuance set forth herein.
Section 7. Liqm‘dation. Dissolution or Winding Up.

(a) Except as provided in paragraph (b) of this Section 7, upon any voluntary or
involuntary liquidation, dissolution or winding up of the Corporation, no distribution shall be

made (i) to the holders of shares of capital stock of the Corporation ranking junior as 10 -
dividends, redemption payments and rights upon liquidation, dissolution or winding up of the

Corporation to the Series B Convertible Preferred Stock unless, prior thereto, the holders of

shares of Séries B Convertible Preferred Stock shall have received (X) if prior to Stockholder

Approval, the greater of (a) the Liquidation Value plus all accrued and unpaid dividends with
respect to such shares, whether or not declared, and (b) the amount which would be
distributed to such holders if all shares of Serics B Convertible Preferred Stock had been

converted into Common Stock pursuant to Section 8; and (YY) after Stockholder Approval, the '

iquidation Value plus all accrued and unpaid dividends with respect to such shares, whether
or not declared or (ii) to the_holders of shares of capital stock ranking on a parity with the
Series B Convertible Preferred Stock as to dividends, redemption payments and rights upon
 liquidation, dissolution or winding up of the Corporation, except distributions made ratably
on the Series B Convertible Preferred Stock and all such parity stock in proportion fo the total
" amounts to which the holders of all such shares are entitled upon such liquidation, dissolution
or winding up. ‘The Liquidation Value shall be $100.00 per share.

(b) If the Corporation shall commence a voluntary case under the Federal bankruptcy

laws or any other applicable Federal or State bankruptcy, insolvency or similar-law, or
- consent to the entry of an order for relief in an involuntary case under any such law or'to the
appointment ol a receiver; liguidator, assignee, custodian, trustee, sequestrator (or other
similar official) of the Corporation or-of any substantial part of its property, or make an
assignment for the benefit of its creditors, or admit in writing .its inability to pay its debts
gencrally as thcy become due, or if a decree or order for relief in respect of the Corporation
shall be ¢ntered by a court having jurisdiction in the premises in an involuntary case under the
Federal bankruptcy laws or any other applicable Federal or State bankruptey, msolvcncy or
similar law, or appointing a receiver. liquidator, assignee, custodian, trustee, sequestrator (or
other similar official) of the Corporation or of any substantial part of its property, or ordering
‘the winding up or liquidation of its affairs, and on account of any such event the Corporation
shall liquidate, dissolve or wind up, no distribution ‘shall be made (i) to the holders of shares
of capital stock of the Corporation ranking junior to the Series B Convertible Preferred Stock
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. as (o dividends, redemption payments and rights upon- liquidation, dissolution or winding up

“of the Corporation unless, prior thereto, the holders of shares of Series B Convertible
Preferred Stock shall have received (X) if prior to Stockholder Approval, the greater of (2) the
Liquidation Value plus all accrued and unpaid dividends with respect to such shares, whether
or not declared, and-(b) the amount which would be distributed to such holders if all shares of
Series B Convertible Preferred Stock had been converted into Common Stock pursuant to
Section 8; and (Y) after Stockholder Approval, the Liguidation Value plus all accrued-and -
unpaid dividends with respect to such shares, whether.or not declared, of (ii) to the holders of
shares of capital stock rinking on a parity with the Serips: B-Convertible Preferred Stock as to -
dividends, redemption payments and rights upon liquidation, dissolution or winding up of the .
Corporation, except distributions made ratably on the Series B Convertible Preferred Stock -
and all such parity stock in proportion 1o the total amounts to which the holders of all such
shares are entitled upon such liquidation, dissolution or winding up.

{(c) Neither the consolidation, merger or other business combination of the Corporation
with or into any other Person or Persons nor the sale of all or substantially all of the assets of
the Corporation shall be deemed to be a liquidation, dissolution or winding up. of the
Corporation lor purposes of this Section 7. '

. _.Section 8. Conversion. Subject to the condition that the Stockholder Approval shall first
have been obtained, each share of Series B Convertiblé Preferred Stock shall be convertible, at any
time, at the option of the holder thereof into the right to receive shares of Common Stock, on the
terms and conditions set forth in this Section 8. . o -

(a) Subject to the provisions for adjustment hereinafier set forth, each share of Series B
Convertible Preferred Stock shall be converted into the right to receive a number of fully paid
and nonassessable shares of Common Stock, which shall be equal to the Liquidation Value
divided by the Conversion Price, as herein defined. Initially the Conversion Price shall be
127% of $86.42. The Conversion Price shall be subject to adjustment as provided. in this
Section 8. ' S ' )

(b) The Conversion Price shall be subject to adjustment from time to-time as follows:

(i) In case the Corporation shall at any time or from time to time declare a
dividend, or make a distribution, on the outstanding shares of Common Stock in shares
_of Common Stock or subdivide or reclassify the outstanding shares of Common Stock
into. a greater number of shares or combine or reclassify the outstanding shares of
Common Stock into a simaller number- of shares of Common Stock, or shall.declare,
order, pay or make a dividend or other distribution on any other class or series of capital
_stock, which dividend or distribution includes Common Stock then, and-in each such
case, thc Conversion Price shall bc adjusted ‘10 cqual the number determined by
multiplying (A) the Conversion Price_immediately prior to such adjustment by (B)a
fraction, the denominator of which shall be the number of shares of Common Stock ‘
outstanding immediately after such dividend, distribution, subdivision or
reclassification, and the numerator of which shall be the number of shares of Common
‘Stock outstanding immediately beforc such dividend, distribution, subdivision ‘or
reclassification. An adjustment made pursuant to this clause (i) shall become effective .
(A) in the case of any such dividend or distribution, immediately after the. close of.
business on the record date for the determination of holders of shares of Common Stock
entitled to receive such dividend or distribution, or (B) in the case of any such.




" subdivision, reclassification or combination, at the close of business on the ~day upon
which such corporate action becomnes effective.

(ii) ln case the Corporation shall at any time or from time to time declare, order,
pay or make a dividend. or other distribution (including,- without limitation, any
distribution of stock, evidences of indebtedness or other securities, cash or other
property or rights or warrants to subscribe for securities of the Corporation or any of its:
Subsidiaries by way of distribution, dividend or spinoff, but excluding regular ordinary
cash dividends as may be declared from time to time by thé Corporation) on its
Common Stock, other than a distribution or dividend of shares of Common Stock that is
referred to in clause (i) of this paragraph (b), then, and in each such case, the .
Conversion Price shall be adjusied to equal the number determined by multiplying
(A) the Conversion Price immediately pnor to the record date fixed for the
determmatlon of stockholiders entitled to receive such dividend or distribution by (B) a
fraction. the denominator of which shall be the Current Market Price per share of
Common Stock on the last Trading Day on which purchasers of Common Stock in
regular way trading would be entitled to receive Such dividend or distribution and the
numeralor of which shall be the Current Market Price per share of-Common Stock on
the first Trading Day on which purchasers of Common Stock in regular way trading
would not be entitled to receive such dividend or distribution (the “Ex-dividend Date”);

provided that the fraction determined by the foregoing clause (B) shall not be greater -
than 1. An adjustment made pursuant to this clause (ii) shall be effective at the close of - -
" business on the Ex-dividend Date. If the Corporation completes a tender offer or -

otherwise repurchases shares of Common Stock in a single transaction or a related series
of transactions, provided such tender offer or offer to repurchase is open to all or
substantially all holders of Common Stock (not including open market or-other selective

repurchase programs), the Conversion Price shall be adjusted as though (A)the- '

Corporation had effected a reverse split of the Common-Stock to reduce the number of
. shares of Common Stock outstanding from (x) the number outstanding immediately
prior to the completion of the tender offer or the first. repurchase for which the
-adjustment is being made to (y} the number outstanding immediately after the
completion of the tender offer or the last repurchase for which the adjustment is being
made and (B) the Corporation had paid a dividend on the Common Stock outstanding
|mmed|dte1y after completion of the tender offer or the last repurchase for which the

adjustiment is being made in an aggregate amount cqual to the aggregate consideration -

paid by the Corporation pursuant to the tender offer or the repurchases for which the
adjustment is being made (1he “Aggregate Consideration”); provided that in no event
shall the Conversion Price be increased as a result of the foregoing adjustment. In
applying the first two sentences of this Section 8(b)(ii}) to the event described in clause
{B) of the preceding sentence, the Current Market Price:of the Common Stock on the

date immediately following the closing of any such tender offer or on the date of the last -

repurchasc shall be taken as the value of the Common Stock on the Ex-dividend Date,
and the value of the Common Stock on the day preceding the Ex-dividend Date shall be
assumed 1o be cqual 1o the sum of (x) the value on the Ex-dividend Date and (y) the per
share amount of the dividend described in such clause (B) computed by dividing the
Aggregate Consideration by the number of shares of Common Stock outstanding after
the completion of such tender offer or repurchase. In the event that any of the
consideration paid by the Corporation in any tender offer or repurchase 10 which this

Scction 8(b)(ii) applies is in a form other than cash, the value of such consideration shall




be determined by 'an‘independe‘m investment -bankirl'g firm of nationally recognized
standing to be'selected by the Board of Directors of the Corporation,

(iii) In case at any time the Corporation shall be a party to any transaction
(including, without limitation, a merger, consolidation, sale of all or substantially all of
the-Corporation’s assets, liquidation or recapitalization (other than solely a change in the.
par value of equity securities) of the Common Stock and excluding any transaction to
which clause (i) or (i) of this paragraph (b) applies) in which the previously outstanding

. Common Stock shall be changed into or exchanged for different securities of the
Corporation or common stock or other securities of another corporation or interests in a -
noncorporate entity or other. property (including cash) or any combination of any of the
forcgoing (each such transaction being herein called the “Transaction”), then each share_
ol Series B Convertible Preferred Stock then outstand:ng shall thereafter be convertible
into, in lieu of the Common Stock issuable upon such cotiversion prior to consummation
of such. Transaction, the kind. and amount of shares of stock and other securities and
property receivable (mcludmg cash) upon the consummation of such Transactlon by a
holder of that number of shares ofCommon. Stock into-which one share of Series B
. Conventible Preferred Stock would have been convertible (without’ giving effect to any
. restriction ‘on convertibility) immediately prior to such Transaction in¢luding, on a pro
rata basis, the cash, securities or property received by holders of Common Stock in any
such transaction. The Corporation shall not bc aparty to a Transaction that does not
cxpressly contcmplate and provrde for the. foregom;, :

(v} I any event occurs as to which the foregomg provisions of this Section 8(b)
are not strictly applicable but the failure to make any adjustment to the Conversion Price..
or other conversion mechanics would not fully and equitably protect the conversion
rights, of the -Series B Preferred Stock in’ accordance with the essential intent and
principles of such provisions, then in éach such case the Board of Directors of the

_ Corporation shall make such appropriale- -adjustments to the Conversion Price or other

- conversion mechanics (on a basis consistent with the essential ‘intent ‘and principles

““established in this Section 8) as may be neccssary to fully and equitably preserve, .
without dilution or dlmmuuon the conversion' rights of the Series B Convertible
Pre[erred Stock. . C

< (c). II' any adjustment required pursuant to this Section 8 would result in an increase or
decrease of less than 1% in.the Conversion Price, the amount of any such adjustment shall be
carried forward and adjustment with respect thereto shall be made at the time of and together
~with any subsequent adjustment, which, together with such amount and any other amount or
amouns so camcd forward. shall aggregale at lcast l% of the Conversion Price
(d) Ihc Board of Directors may at its opuon increase the number of shares of Common
‘Stock into which each sharc of Series B Convertible Preferred Stock may be converted, in_
addition to the adjustments required by this Section 8, as shall be determined by-it (as
cvidenced by a resolution of the Board of Directors) to be advisable in order to avoid or
diminish any income deemcd to be received by any holder for federal income tax purposes of
shares of Common Stock or Series B Convertible Preferred Stock resulting from any events
or oceurrences gwmg risc to adjustments pursuant to this Section 8 or from any other similar

evenl




(e) The holder of any shares of Scries B Convertible Preferred Stock may exercise his
right to receive in respect of such shares the shares of Common Stock or other property or '
securities, as the case may be, to which such holder is entitled by surrendering for such
purpose to the Corporation, at its principal office or at such other office or agency maintained
‘by the Corporation for that purpose, a certificate or certificates representing the shares of
Series B Convertible Preferred Stock to be converted, accompamed by a written notice stating
that such holder elects to convert all or a specified number of such shares in accordance with
this Section 8 and specifying thc name or names in whnch such holder wishes the certificate
or certificates for shares of Common Stock or other property or securities, as the case may be,
to which such holder is entitled to’ be issued and such other customary documents as are
necessary to effect the conversion. In case such notice shall specnfy a name or names other
than that of such holder, such notice shall be accompamed by payment of all transfer taxes
payable upon the issuance in such name or names of shares of Common Stock or other
property or securities, as the case may be, to which such holder has become entitled. Other.
than such taxes, the Corporation will pay any and all issue and other taxes (other than taxes
based on income) thal may be payable in respect of any issue or delivery of shares of
Common Stock or such other property or securities, as the case may be, to which such holder
has become entitled on conversion of. Series B Convertible Preferred Stock pursuant hereto.
As promptly as practicable, and in any evenl within five (5) business days after the surrender
of such cenificate or certificates and the receipt of such notice relating thereto and, -if
applicable, payment ‘of all transfer taxes (or the demonstration to the satisfaction of the .
Corporation that such taxes have been paid), the Corporanon shall deliver or cause to be
delivered cenificates representing the number of validly issued, fully paid and nonassessable
full shares of Common Stock to which the holder of shares of Series B Convertible Preferred
Stock so converted shall be entitled or such other property.or assets, as the case may be, to
which such holder has become entitled. The date .upon which ‘a holder delivers to. the
Corporation a notice of conversion and the accompanylng documents referred to above is
referred to herein as the “Conversmn Date.”

_ (f) From and afier the Conversion Date, a Holder of shares of Series B Convertible
Preferred Stock shall have no voting or other rights with respect to the shares of Series B
‘Convertible Stock subject thereto, other than the right to receive upon delivery of the
certificate or certificates evidencing shares of Series B Convertible Preferred Stock as
provided by paragraph 8(e), the securities or property described in this Section 8. '

_ (g) In connection with the conversion of any shares of Series B Convertible Preferred
Stock, no fraction of a share of Common Stock shall be issued, but in lieu thereof the
Corporation shall pay a cash adjustment in respect of such fractional interest in an amount
equal to such fractional interest multiplied by the Current Market Price per share of Common
Stock on the day on which such shares of Series B Convertible Preferrcd Stock are deemed to
have heen converted.

(h) Upon conversion of any shares of Series B Convertible Preferred Slock if there are
any accrued but unpaid dividends thereon, the Corporatlon shall, at its option, either pay the
same in cash or deliver to the holder an additional number of fully paid and nonassessable

_shares of Common Stock determined by dividing thé amount of such accrued and unpaid
dividends by the Conversion Price. ' '

M

(i) The Corporation shall at all times reserve and keep available out of its authorized

and unissued Common Stock, solely for the-purpose of effecting the conversion of the Series




.

B 'Conv_ei'tible Preferred Stock, such number of shares of Common Stock as shall from time to
time be sufficient.to effect the conversion of all then outstanding shares of Series B

Convertible Preferred Stock. The Corporation shall from time to time, in accordance with the . -

laws of Delaware, increase the authorized amount of Common Stock if at any time. the
number of authorured shares of Common Stock remaining unissued shall not be sufficient to
permit the conversion at such time of all then outstanding shares of Series B Convertible
Preferred Stock.

Section 9. Reports .as o Adjustments. Whenever the ‘Conversion Price is adjusted as
provided in Section 8 hereof, the Corporation.shall (i)} promptly place on file at its principal office
and at the office of cach transfer agent for the Series B Convértible Preferred Stock, if any, a
statement, signed by an officer of the Corporation, setting forth in reasonable detail the event
requiring the adjustment. and the ‘miethod by which such adjustment was calculated and spemfymg
the new Conversion Price, and (ii) promptly mail to the holders of record of the outstanding shares

of Series B Convertible Preferred Stock at their respective addresses as the same shall appear in the

Corporation’s stock records a notice statmg that‘the number of shares of Common Stock into which
the shares of Series B Convertible Preferred Stock are convertible has been adjusted-and setting
forth the new Conversion Price (or describing the.new stock, securities, cash or other property) as a

tesult of such adjustment, a briel statement -of the facts requiring such adjustment and the

compultation thereof, and when such adjustment became effective.

Section IO. _Deﬁnin.';jn.s‘. For the purpdses_of lhe Certificate of Designations, Preferences
and Rights of Series.B Convertible Redeemable Preferred Stock which embodies this resolution:

“Current Market Price” per share of Common Stock on any date for all purposes of Section 8
shall be deemed to be the closing price per share of Common Stock on the date specified. For all .
other purposes hercunder, “Current Market Price™ on any date shall be deemed to be the average of -
~ the closing pric‘es per share of Common Stock for the five (S) consecutive trading days ending two

trading days prior to such date. The closing price for cach day shall be the last sale price, regular
way o, in case no such sale takes place on such day, the average of the closing bid and asked
priccs. regular way, in either case as reported in the principal consolidated transaction reporting
system with respect to securities listed or admitted to trading on the New York Stock Exchange or,
if the Common Stock is not listed or admitted to trading on the New York Stock Exchange, as
reported in the principal consolidated tranqacnon reporting system with respect to securities listed
on the principal national securities exchange on which the Common Stock is listed or admitted to
trading or, if the Common Stock is not listed or admitted to trading on any ‘national securities
exchange, the lasl-quoted sale price or, if not so quoted, the average of the high bid and low asked

prices” in the over-the-counter market, as reported by the National Association of Securities
~ Dealérs, Inc. Automated Quotations. System (“NASDAQ?”) or such other system then in use, or, if .
- on any such date the Common Stock is not quoted by any such organization, the average of the

closing bid and asked prices as furnished by a professional market maker making a market in the
Common Stock selected by the Board of Dircctors. If the Common Stock is not publicly held or so

listed or publicly traded, “Current Market Price” shall mean the Fair Market Value per share as

determined in good faith by the Board of Directors of the Corporation.

““Fair Market Valuc™ means the amount which a willing buyer would.pay a willing seller in an
arm’s-length transaction as determined in good faith by the Board of Dlrectors of the Corporation,
unless otherwise provided herein.,
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““Person™” means any individual, - firm, corporatlon or, other entlty, and shall include any.

successor (by merger or olherwrse) of such cnt|ty

*Trading Day” means a day on wh:ch the pnncupal nanonal securities exchange on whreh the
Common Stock is, listed or admitted:to trading is open- for the transaction of business or, if the

. Common . Stock is ot listed or admitted to trading on any national securities exchange; any day .

other than a Saturday, Sunday, or a‘ day on which banking mstltutlons in the State of New York are
-authorized or obligated by law or exccutive order10 close :

Section 11.  Rank. “The Series B Convemble Preferred Stock shall, wrth respect fo payment
of dividends; redempnon payments and rights upon l:quldatlon dissolution or winding up of the
Corporation, rank (i) prior to the (,ommon Stock of the Corporanon and any class of series of
Preferred Stock which provides by its terms that it is to rank junior to the Series-B Preferred Stock
and (n) on a parity wrth ¢ach other class or :,enes of Preferred Stock of the Corporatlon

Section 12. Alternate Consrderatwn For purposes of determmmg the cons:deratlon _

payable upon cxercise of the optional redemption provided in Section 4(a)(ii) and upon the exercise
of the Exchange Right provided in Section 5, if there shall have occurred-a Transaction, as defined
in Section 8(b)(iii), the, Common Stock that ' would otherwise have been issued to a holder of Series
B Convertible Preferred Stock for each share of Series B C onvertible - Preferred Stock pursuant.to
Section 4(a)(ii) or Section 5, as applicable, shali be. deemed to.instead be the kind and amount of
-shares of stock or other securities and property reccivable (mcludmg cash) upon consummation of

such Transaction (the “Alternate Consideration™} in respect of the Common-Stock that would result-

in the Fair Market Value of such Alternate Consideration, measured as of the Redemption Date or
Exchange Date, as applicable, being equal-to-(X) if prior 1o Stockholder Approval,.the greater of
(a) the Liquidation Value plus all dividends accrued and unpaid with respect to such share of Series

B Convertible Preferred Stock whether or not declared, measured as of the Redemption Date or the -

Exchange Date, as appheable and (b) the Fair Market Value of the kind-and amount of shares of
stock and other securities and property receivable (mcludmg:cash) pursuant to Section 8(b)(iii)
whuch would have been issued if such share of Series B Convertible Preferred Stock had been
~ converted pursuant to Section 8 immediately prior to the consummanon of the Transaction; or-(Y)

if alier Stockholder. Appruval ‘the Liquidation Value. plus all. d1v1dends accrued and unpaid -with

respect to such share of Scries B Converuble Preferred Stock, whether or not declared, measured as .

of the ‘Redemption Date*or Fxchange Date, ay appllcab!e In the event the ‘subject. Transaction
. provides for an election: of the consideration to be received in respect of the Common Stock, then
each holder of Series B Convertible’ Preferred Stock shall be entitled to make a similar.election
with respect to the Alternate Consideration to be received by it under Section 4(a)(ii) or Section 5,
as applicable. Any ‘determination. of the Fair Market Value of any Alternate Consideration (other

than cash) shall be determined by an independent investment banking firm of ‘nationally recognized. . -

standing sclected by the Board of Directors ol the Corporatlon "The Fair Market Value of any
Alternate Consideration that is listed on any national securities exchange or traded on the
NASDAQ National Market shall be deemcd to be the Currenl Market Prrce of such Alternate

Consideration.
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i‘rlld. F?ani. Harris, Shriver & Jaeob;nn e

+ 1001 Pennsylvania Avanue, NW
Washington, DC 20004

Tel: +1.202.638.7000

Fax: +1.202.639.7003
www.friedfrank.com

Direct Line: 202-639-7484
Fax: - 202-639-7003

March 16, 2007

Ted Yu

Chief Counsel

U.S. Securities and Exchange Commission
- Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Northrop Grumman Corporation — Withdrawal of the No-Action
Request for the Shareholder Proposal Submitted by Lucian Bebchuk

Dear Mr, Yu:

As special counsel for Northrop Grumman Corporation (the “Company”), we are
“writing to withdraw our no-action request submitted on January 12, 2007 regarding a
sharecholder proposal submitted by Lucian Bebchuk. In light of Mr. Bebchuk’s decision
to withdraw his proposal (the “Proposal”) submitted to the Company on December 12,
2006, the Proposal will be omitted from the Company’s 2007 proxy materials. The

withdrawal letter from Lucian Bebchuk is attached hereto as Exhibit A. If you have any )

questions regarding this matter or require additional information, please contact the
. undersigned at 202-639-7484, .

Respectfully submitted,

(Ageid 7,

Anuja Athani Majmudar

FRIED, FRANK,
JACOBSON

ER &

Attachment (Exhibit A)
cc: Lucian Bebchuk; Michael J. Barry, Esq.

New York « Washingtan DC « London « Plrla Frankfurt
Fried, Frank, Harrls, Shrlver & Jacobson LLP Is a Delaware lehud Llabllity Partnurshlp

e ——— -



Fried, Frank, Harrls, Shriver & Jacobson LLP

EXHIBIT A

Withdrawal of Propesal by Lucian Bebchuk
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This is to inform you that our chem Lucian Bebchuk has determined to w his
E posal submitted to Northrop Grumman Corporation (“Northrop”-or the “Co

12, 2006, for inclusion in the Company’s pro
of shareholders (thc *“ Annual ‘and
Bebchuk’s Jetter mfomnng Northrop is attached as Exhibit B.

Smcerely.

*hd(fd J. SMJ/O/U/\

Attachments (Exhibits A'and B)
cc: James H. Schropp, Esq

‘materials for its 2007
as Exhibit A A copy

Jay W, Gaenholer = M Agre
St M. Gt Grant & Eisenhofer PA. Leff &, Abmeida®
Megan D. Mcinlyre Chase Monhattan Covare Noumon A, Amjed
Gucfirey C Jorts 1201 Nurth Merket Street Pelor B. Andsews
mm'“ DE 19801 Jarces R Borko
: ) borry Tet 302-022:7000 « Fax 3026227100 Mﬂ Chaudhur
Jarnes ), Sabella™ 45 Rockefeller Center, 15th Floor tydic Farrosess”
Duid E. Selinger &30 Fith Avenue Gmgg 5. Levin?
Cynildg A, Colder . New York, NY 10111 Chesioe ?
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Chres, Catendo” Direct Dia); 302-622-7065
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Mary 5, Thamas ‘Emsil: mharov@gslyw.com
Lasley E Weovar"
Dior 7. Zika - Febrary 22, 2007

Y1A QVERNIGHT MAIL AND FACSIMILE

' Securities and Exchange Commission a

Division of Corporation Finance '

Office of Chief Counsel

100 F Street, N.E.

Weshington, DC 20549 _

Re:  Sharcholder Propooal Submitted by Lucian Bebehuk for Inclusioh in
o mman ion’ Proxy S ent -
Ladies and Gentlemen, |

ooz

y”) on

ual meeting
r of Lucian
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It is hereby RESOLVED that pursuant 1o Section 109 of the Delaweare Geneyal
Corpotation Law, 8 Del C. 109, and Section 8.04 of the Corperation’s Bylaws, the
Corpezation’s Bylaws aze hereby amended by adding a new Section 3 20 as follows: |-

Section 3.20- Stockirolder Ratification Required for Certain Birector
Compensation.

: (8) Notwithmending any provision in these Bylaws to the contary, if the

. Corpoiation has a stockholder rights plan thet has 8 term exceeding ons
year and that has not been ratified by the stockholders, them amy
compensation paid to directors shall require rstificstion by the
stockholders. The Board of Dircetors may authorize advancing payments
to Dhectors prior to receiving stockholder matification for such
‘compensation provided that the Corporation takes reasonable steps 1o
ensure that eny payments so made be returned to the Corporation in the
eveat that the stockholders to do not ratify such payments at o before the
first anmual meeting following the date any such payments are made. This
provision shall not apply to any Director compensation paid pursgant o
contractual agreements cntered into prior to the effective date of this
Bylaw. .

(b) A stockholder 1ights plan refors in this Section to any stockholde

1ights plan, rights agreement or any othet form of “poison pill” that is

designed to or has the effect of making an acquisition of large holdings of
. the Corporstion’ ssharesofstockmmcdiﬁcnhorapmmfe .

(¢) Nothing in (kis Section should be construed to pamit or validate

decisions to adopt, retain, o1 extend stockholder rights plans that would

othkawise be prohibited or invalid

This Bylaw Amendment shall be effoctive immediately and automnatically as [of
the daie it is approved by the vote ofstockholdcummmdmcew:thSocﬁanSMoffhe
Company's Bylaws, _

SUPPORTING STATEMENT

Statemnent of Professor Lugian Bebchuk: In my view, while the use of a pois
pill without stockholder ratification fou ashmtpedodcouldsomet:mesprovide_ o

thatsubjecungdnecwrcompmsaﬁonwmckholdalmﬁcahonuwmem
circumstances where the Board - clocts to meintain without stockholder mtification
poison pill that has a term exceeding one year This arrangement would not preclude the
directors from getting approptiste a1 evén high levels of compensation, but would on

pomonp:llthnthas ammemeedmgoneymmthom stockholdcnauﬁcanon Ibchve-

Qoo4
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mmmwmmwﬁmmrmmum
such clicomstances,

M&Muwdﬂ%hwb%dhﬂmo ‘

- poizon pillthet has a:texm exooading om- year without stockbolder ratification;-

in no Wity encourage cn endorse sich use. The proposed Bylsw explicitly provides
should not be construed t pexmit oy vaﬁd:unydmmmdoptormd.poim
mm”muhbenoh'hwdwmﬂd. :

: Impymmmwmmmmwmm
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Lucian Bebchuk

|

| .‘

" 1545 Massachusetts Avenue ‘

Cambridge, MA 02138 |

Telofax (617)-812-0554 '

| February 22, 2007 o 1

JohnH.Mollsn | . ]

; Northrop Grumman Corporation o _ - l
| 1840 Century Park Bast Lo S

Los Angeles, CA 90067 | ;

| Re:  Sharsholder Proposal of Lycian Bebchuk . N

Déar Jobn H. Mullan, | | ‘

Grumman Corporsticn (the “Company”) on December 12; 2oos,nu:mhedaﬂmm(m |
“Proposal™). Accordingly, 1 request that the’ Praposal not be included in the C y’s proxy ‘
materials for its 2007 annual meeting of sharéholders (the “Annual Meeting”) and I doj not intend l
to eppedr in person or by proxy at the Annual Meeting to present the Proposal. ' |

,A.h . | |
' Lucian Bebchuk o
Atachment (Exhibit A -

.cc: James H. Schropp, Bsq. ; ' I

'I‘tns:stomformyouthmlamwnhdmwmgmypmposalsubmitted Northrop
|
|




