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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

February 20, 2007

Eric J. Friedman
Skadden, Arps, Slate, Meagher & Flom LLP

Four Times Square . ,L_(La)‘%

New York, NY 10036-6522

e T e e e e

Re:  Norfolk Southern Corporation ”’kﬁ 8. e

Incoming letter dated December 21, 2006 v

, ?.ﬂ) 200 ?4

Dear Mr. Friedman:

This is in response to your letters dated December 21, 2006 and January 29, 2007
concerning the shareholder proposal submitted to Norfolk Southem by the International
Brotherhood of Teamsters. We also have received a letter from the proponent dated
January 18, 2007. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincergly,
PROCESSED
‘ FEB 2 8 2007 David Lynn
THOMSON Chief Counsel
FINANCIAL
Enclosures

cc: C. Thomas Keegel
General Secretary-Treasurer
International Brotherhood of Teamsters

25 Louisiana Avenue, NW AR
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December 21, 2006 3
S
BT
r
Office of Chief Counsel ieoo=E L;'
Division of Corporation Finance B
Securities and Exchange Commission PR

100 F Street, N.E.
Washington D.C. 20549

RE: Norfolk Southern Corporation - Omission of Shareholder
Proposal Pursuant to Rule 14a-8

Ladies and Gentlemen:

On behalf of our client, Norfolk Southern Corporation, a Virginia corporation
(the "Company"), in accordance with Rule 14a-8(j) under the Securities Exchange
Act of 1934, as amended (the "Exchange Act"), we hereby enclose six copies of a
letter dated November 7, 2006 from the International Brotherhood of Teamsters
("IBT"), including the accompanying resolution and supporting statement (the
"Proposal") sought to be included by IBT in the Company’s proxy statement (the
"Proxy Statement"} for the 2007 Annual Meeting of the Shareholders pursuant to
Rule 14a-8 under the Exchange Act.

We wish to inform the Staff (the "Staff") of the Securities and Exchange
Commission ("SEC") (and, by a copy of this letter, IBT) of the intended omisston of
the Proposal from the Proxy Statement and to explain the reasons for the Company's
position.
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THE PROPOSAL

The Proposal requests that the Company's Board of Directors "make
available, omitting proprietary information and at reasonable cost in its annual proxy
statement by the 2008 annual meeting, information relevant to the Company's efforts
to both safeguard the security of their operations and minimize material financial risk
arising from a terrorist attack and/or other homeland security incidents."

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because The Proposal
Deals With Matters Relating To The Company's Ordinary Business Operations.

Rule 14a-8(i)(7) provides that a shareholder proposal may be excluded if it
deals with a matter relating to a company’s ordinary business operations. The SEC
has taken the position that shareholder proposals requesting that a company prepare
reports on specific aspects of the conduct of its ordinary business operations are
excludable if "the subject matter of the special report or committee involves a matter
of ordinary business; where it does, the proposal will be excludable . . ." See Release
No. 34-20091 (August 16, 1983). Similarly, the Staff has also consistently permitted
the exclusion of sharecholder proposals that request a company to provide additional
disclosure about a particular matter under Rule 14a-8(i)(7) if the "subject matter of
the additional disclosure sought in a particular proposal involves a matter of ordinary
business,” "even in cases where such proposal would not require the taking of any
particular action by the company with respect to such business operations.” See
Johnson Controls, Inc. (avail. Oct. 26, 1999); see also Otter Tail Corp. (avail. Jan.
13, 2004).

In the SEC release accompanying the 1998 amendments to Rule 14a-8, the
SEC described the two "central considerations” for the ordinary business exclusion.
Release No. 34-40018 (May 21, 1998) (the “May 1998 Release™). The first relates to
the subject matter of the shareholder proposal. The SEC explained that certain tasks
were "so fundamental to management's ability to run a company on a day to day
basis” that they could not be subject to direct shareholder oversight. The second
relates to "the degree to which the proposal seeks to 'micro-manage' the company by
probing too deeply into matters of a complex nature upon which shareholders, as a
group, would not be in a position to make an informed judgment.”

For the reasons addressed below, the Proposal relates to the Company's
ordinary business operations. Thus, the Company believes that the Proposal is
excludable under Rule 14a-8(i)(7).
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1. The Proposal's request to disclose additional information in the Proxy
Statement regarding the Company's security measures to safeguard its
operations is fundamental to the Company's ordinary business
operations.

The Proposal requests that additional disclosure be provided in the Proxy
Statement regarding the Company’s efforts to safeguard the security of its operations.
The Company is a diversified transportation company which, through its wholly
owned subsidiaries, among other things, operates 21,200 miles of freight railroad
tracks in 22 states, the District of Columbia and Canada, serving every major
container port in the eastern United States. The Company's subsidiaries also operate
the most extensive intermodal shipping network in the eastern United States. Given
the complex nature of the Company's business, the implementation and oversight of
the Company's security measures, including those related to possible terrorist attacks
or other homeland security incidents, are integral aspects of the ordinary day-to-day
operations of the Company’s business. The negative effects of non-existent or
mismanaged security measures would permeate every aspect of the Company's
operations, affect employee well-being and morale, deplete the Company's core
assets, decrease the quality of the services provided to its customers, and ultimately,
the profitability of its business. The additional information the Proposal seeks delves
into the daily decisions of the Company's management with respect to safeguarding
the Company's operations and, as such, constitutes matters of ordinary business.

The Proposal is precisely the type of shareholder proposal which the Staff has
found, in similar circumstances involving transportation companies, to be excludable
as ordinary business operations in accordance with Rule 14a-8(i)(7) and its
predecessor, Rule 14a-8(c)(7). For example, in CNF Transportation Inc. (avail. Jan.
26, 1998), the Staff concurred that a shareholder proposal requesting that relevant
safety data be disclosed in the annual report to shareholders could be excluded as
"the proposal is directed at matters relating to the conduct of the Company's ordinary
business operations.” Similarly, the Staff concurred that Burlington Northern Santa
Fe Corp. (avail. Jan. 14, 2004) could exclude a shareholder proposal requesting the
"development and adaptation of new [safety] technology for the company's
operations” from its proxy materials because it was related to "[Burlington Northern
Santa Fe Corp.'s] ordinary business operations." The Staff also previously held that
both Burlington Northern Santa Fe Corp. (avail. Jan. 22, 1997} and Union Pacific
Corporation (avail. Dec. 16, 1996) could omit shareholder proposals requesting
additional information be provided to shareholders concerning the joint development
of railroad safety systems on the basis that such information were matters "relating to
the conduct of the Company's ordinary business operations.” In a similar vein, 1n
1987, the Staff concurred that AMR Corporation (avail. Apr. 2, 1987) could exclude
from its proxy statement a stockholder proposal relating to the formation of a
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committee of outside directors to conduct a review of the safety of the company's
airline operations and report its findings to stockholders because "determining the
nature and extent of review of the safety of Company airline operations" was "a
matter relating to the conduct of the Company's ordinary business operations.”

The information requested by the Proposal is at its core the same as the
transportation safety issues which the Staff has previously determined to be at the
heart of a company’s conduct of its ordinary business operations. In the Proposal's
supporting statement, IBT states that the “Company makes no mention in their 10-K
of preparations undertaken to protect employees and equipment in the event of a
terrorist threat..." (emphasis added). In each of the above-mentioned letters, the
Staff recognized that management is in the best position to make decisions
conceming safety of operations. Similarly, matters related to security measures
taken to safeguard the Company's employees and operations, particularly for
transportation companies, are, as stated in the May 1998 Release, "fundamental to
management's ability to run a company on a day to day basis" and, as a result, should
not be subject to direct shareholder oversight. Security matters for a railroad
company involve an ongoing analysis of the Company's operational, financial,
business, regulatory, technical, legal and organization information, as well as the
current and anticipated political environment and external risks, which would, again
as stated in the May 1998 Release, "prob[e] too deeply into the matters of a complex
nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.” In essence, IBT seeks to have shareholders look over
management's shoulder to be able to say "that's no way to run a railroad.” In the
Proposal's supporting statement, IBT states that “{tJhe lack of such information
prevents shareholders from being able to make decisions based on the facts." These
matters are within the purview of the Company's management, which has the
necessary capability and knowledge to evaluate security matters. Accordingly, we
believe the Proposal is excludable under Rule 14a-8(i)(7).

2. The Proposal's request to disclose additional information in the Proxy
Statement regarding the Company's efforts to minimize material
financial risk arising from a terrorist attack and/or other homeland
security incidents is fundamental to the Company's ordinary business
operations.

The Proposal could also be read as a separate request for information
regarding the Company's efforts to minimize material financial risk arising from a
terrorist attack and/or other homeland security incidents. It is well-established that
shareholder proposals seeking information on a company's assessment of the
financial implications of aspects of its business operations delve into the minutiae
and details of the ordinary conduct of business.
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For example, in Pfizer Inc. (avail. Jan. 24, 2006), the Staff concurred that a
shareholder proposal urging the board of directors to issue a report identifying the
"economic effects of the HIV/AIDS, Tuberculosis and Malaria pandemics on
[Pfizer's] business strategy, and its initiatives to date” was excludable under Rule
14a-8(i)(7) because they related to the "evaluation of risk” which is within the
purview of ordinary business operations. The Staff also concurred that General
Electric Co. (avail. Jan. 13, 2006) could exclude a shareholder proposal urging the
board of directors to issue a report "evaluating the risk of damage to [General
Electric's] brand name and reputation in the United States as a result of [outsourcing
and offshoring]” under Rule 14a-8(i)(7) because it dealt with the "evaluation of risk”
which related to General Electric Co.'s ordinary business operations. In addition, in
J.P. Morgan Chase & Co. (avail. Feb. 28, 2001), the Staff concurred that J.P. Morgan
could exclude a shareholder proposal which requested that additional information
regarding the risks of inflation/deflation and their financial impact on J.P. Morgan's
business be included in its annual report.

The same analysis applies here. As a major transportation company, the
financial risks that could potentially arise from a terrorist attack and/or other
homeland security incidents are an important factor that the Company considers in
decision-making related to the operations of its various routes and facilities. Thus,
decisions related to such financial risks are "fundamental to management's ability to
run a company on a day to day basis" and, as a result, should not be subject to direct
shareholder oversight. Like security matters generally, these types of financial risks
involve an ongoing analysis of the Company's operational, financial, business,
regulatory, technical, legal and organization information, which, as stated in the May

1998 Release, would "prob[e] too deeply into the matters of a complex nature upon

which shareholders, as a group, would not be in a position to make an informed
judgment.” Financial assessments of security safeguards are matters uniquely within

the purview of the management of the Company, which has the necessary capability
and knowledge to evaluate such financial risks. Accordingly, we believe the
Proposal is excludable under Rule 14a-8(i)(7).

SUMMARY

For each of the reasons set forth above, the Company believes that the
Proposal is properly excludable from the Proxy Statement for the 2007 Annual
Meeting under Rule 14a-8(i)(7), and requests that the Staff confirm that it will not
recommend enforcement action to the SEC should the Company omit the Proposal
from the Company's Proxy Statement.
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Any questions with respect to the subject matter of this letter should be
addressed to the undersigned, at Skadden, Arps, Slate, Meagher & Flom LLP, 4
Times Square, New York, NY 10036, or via telephone at (212) 735-2204 or, in my
absence, please contact Joseph Dimino, Vice President and Corporate Counsel,
Norfolk Southern Corporation, Three Commercial Place, Norfolk, VA 23510, (757)
629-2816.

V;crystrul yours,

Attachments

cC: C. Thomas Keegel, General Secretary-Treasurer
International Brotherhood of Teamsters

Joseph Dimino, Esq.
Norfolk Southern Corporation

1181674.08-New York Server TA - MSW



NOV.B9 2086 17:32 FR NORFOLK SOUTHERN LAW 757 S33 4872 TO 918177772284 P.@2/e5

., Aal B LURD Ut Jof AULULYWUIY I b e IR LS ED gl 2n -8 Ui

C. THOMAS KEEGEL
é:n?rsls?rtsggttﬁ A Reneral Secretary-Treasurer
25 Lovisiana Amm NW 202.524.5800
Washington, DC 20007 www. teamster.arg

A L
AN

n’fmxz T41:830-4917

BY UPSNEXT DAY
Ms. Diezaga M, Martin SR

Corporate Jecretary SR
Nortiitk $outhera Corporation. - &

Conﬁmqlﬁi?lm ' '
Dearm Manm

T bamby submit mc fo}ioﬁng m YiEpin

Fund. mwoordamcwtmsﬂl Hnle l;én-s ﬂrﬁemwd at the Company’s 2007

1# General Fond has- ww S,
connnumfﬂyformleastuneymmm‘-
m@ﬁ&mofthemualmeeﬁng Ftlos

Ry

Myz yritten commlmuinb nhmﬂifbe "ie the gbove address via U.S. Postal
¥ ‘:a poley of accepting only Union

Service, UPS, or DHL:, as the Teampteni bl
dehvcty. If you have gny questions et O please direct them to Noa
Oreni 6f M Ca;nml Stratégies Depmmuit at (S0 X.624.8990.




NOV @9 2886 17:33 FR NORFOLK SOUTHERN LAW 757 533 4872 TO 919177772204 P.@3/85

LI REE L RNREE 1T 1] [ g V199 us

7

RESOLVED:  That the mmehom aéz#nmlk Southern Corporation
“COmpauy") hereby tequest that the’ Boitﬁof Difectors make available,
omitting- proprietary informatien and ' rea : giabie cost ip its annual proxy
statemnent: by the 2008 annual pEstingi: :' ation relevant to the
Company 8- efforts to both safnguaﬂl‘the “ssnrity of their operations and
miripaze: material financial risk analng ﬁ’e&a terrgrist attack and/or other
home!amtsecunxy incidents. S S

SUPPOM'ING STA'IEMENT 'lt is fperative that shareholders be
allowsd o evaluate the steps G Cmnpany' Hiis taken to minimize financial
rigk annmg fror a terrorist attagk or q&ler ofieland security incident.

: nding the 2005 train wreck

Our Q:mny has a history of fatal 8e% sl

in Granitgville, S.C., where & tank w tfying chlorine gas derailed and
ruptured; ‘killing nine people and m_ﬁﬁn,g #gny others. Our Company has
already 56t aside $35 million Jor Wﬁ ﬁ“ﬁamages that insurance will
not coverfor that one acc:den! a}onea

The Umted States Naval Resea&‘ch ' "' 'af ,icpormd that one 90-ton tank
car Oﬁﬁ}'ﬁg chlorine, if targetéd by- m-*gx pligire dovice, could create a toxic
cloud 40'ipiles long and 10 mifes whip, W could kill 100,000 people in
30 minies. The risk of en anack of tilsi¥aagnitude is not insignificant
accordiigto the Federp] Buresi of ]?lmﬁ ¥80n, which issued a warning in
zmmmwmmnwmm s railroads.

Still, Iﬂf‘wotkm ﬂunnghoutomCoﬁiﬂﬁy' 5 t that Norfolk Southem has,
by vﬁmﬂly all accounts, - failed; fo iMplement significant security
lmpmvemnnts tn deter or rawond m amm;t ‘attack on the U.S. rail
netwark,’ which could pomnallydm oﬁr Company

While: mher rail compauies, - sur.h a& G@m Pacific Railway's have
dxsclosad axtcnswe detail of hoth 2 ms taken to protect their

risk: amaﬁhhe military bases in Vi
Phnladelphm and Weshington D.C

’wammmmwmy
‘Nwmmmbmmmbww gosmay

i,

'mn Vieginian-Pliat) 10/5/2005.
Fimothy Olson.

N B9 2806 15:55 ' TR PAZEDAEARS PAGE . B2




NOU @9 2886 17:33 FR NORFOLK SOUTHERN LAW 757 533 4872 TO 919177772284 P.B485

' Teamtesd" Norfolk Southern Prﬂposa{
Novembiér 7, 2006

Page2 '

The trati bombings in London it 2000 %kdrid i 2004, where bundreds
of people died and thousands. were: 5 light the vulnerability of
railwiys #s. prires targets for: tmmﬁ{ g . According to an Instrat
bneﬂm’ Mt!n'm Lynth analysts indfeatsd ol they thought the insured
losses of the London: 2005 b&mhingo oouhégaproach those of the Madrid
train bo:qugs in 2004, whick mﬁii‘n 8 agiely £60 million. The

teidesaiRervices had already revealed

ween $30-540 mallion.

The lackof such mfmmauon préve wiihe ‘ from being able to make

decisigns based on the facts. Tapxtﬁ& ) s, our Company and
our commmma, wé urge you'to’ it
Norﬁpﬂt etn Casporation.

We mgeieuateholders © voteWR&ﬁ

RS LI

PRRRT IR S §a CRE PSR
NOU B9 2006 15:55 2826246833 PARGE.B3




-

C. THOMAS KEEGEL
General Secretary-Treasurer

202.624.6800
www.teamster.org

JAMES P. HOFFA
General President

25 Louisiana Avenue, NW
Washington, DC 20001

January 18, 2007

Securities and Exchange Commission X -

Office of the Chief Counsel
Division of Corporation Finance . 3
100 F Street, NE .

Washington, D.C. 20549 Tt

s
o o

Dear Sir or Madam:

By letter dated December 21, 2006 (the “No-Action Request”),
Norfolk Southern Corporation (“Norfolk Southern” or the “Company”)
asked that the Office of the Chief Counsel of the Division of Corporation
Finance (the “Staff”’) confirm that it will not recommend enforcement action
if the Company omits a shareholder proposal (the “Proposal”) submitted
pursuant to the Commission’s Rule 14a-8 by the Teamster General Fund (the
“Fund”) from the Company’s proxy materials to be sent to shareholders in
connection with the 2007 annual meeting of shareholders (the “2007 Annual
Meeting™).

The Proposal requests that the Company report annually in its proxy
on the Company’s efforts to safeguard security of operations and minimize
material financial risk arising from a terrorist attack and/or other homeland
security incidents.

The Company contends that it is entitled to exclude the Proposal in
reliance on Rule 14a-8(i)(7), arguing that the Proposal deals with matters
relating to the Company’s ordinary business operations.

Homeland security as it pertains to the transportation industry’s

operations is an important policy issue for Norfolk Southern and its peers.
As the Company’s Office of Chief Counsel duly notes, “The negative effects

.
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of non-existent or mismanaged security measures would permeate every
aspect of the Company’s operations, affect employee well-being and morale,
deplete the Company’s core assets, decrease the quality of services provided
to its customers, and ultimately, the profitability of its business.” However,
security efforts undertaken specifically to protect the Company and
minimize financial risk from a homeland incident in the Proposal are clearly
differentiated from the ordinary business security measures cited below. We
believe that the strategy the company adopts to pursue these efforts is a
broad matter of policy that shareholders should have the opportunity to
evaluate in order to protect their investments. Norfolk Southern’s request
for no-action relief should accordingly be denied.

In requesting no-action relief the Company cites several
transportation-industry precedents for no-action that are substantively
different from our Proposal.

In the Company’s letter, Counsel refers to CNF Transportation, Inc.
(avail. Jan. 26, 1998) and AMR Corp. (avail. April 2, 1987) where the Staff
upheld the exclusion of proposals requesting that management adopt a new
safety-related policy or review ordinary business safety operations and
report on it. These examples are not applicable to our Proposal, which does
not request that management adopt a specific safety policy or review
ordinary business safety operations and report on it. Rather, our Proposal
requests information about what security measures the Company is
undertaking and the potential impact on shareholder investments in terms of
possible terrorist incidents, which is not the focus of the proposals cited
above.

Counsel also cites Burlington Northern Santa Fe Corp. (avail. January
22, 1997) and Union Pacific (avail. Dec. 16, 1996), in which the Staff
honored the request for no-action concerning the joint development of
railroad safety systems on the basis that these matters pertained to ordinary
business. Similarly, the Company refers to Burlington Northern Santa Fe
Corp. (avail. Jan. 14, 2004) where the Staff upheld the exclusion of a
proposal requesting the “development and adaptation of new [safety]
technology for the company’s operations” from its proxy materials because
it was related to “[Burlington Northern Santa Fe Corp.’s] ordinary business
operations.” These examples are also not applicable to our Proposal, which
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does not pertain to the Company’s specific safety systems and/or their
development. Our Proposal requests information about what security
measures the Company is undertaking and the potential impact on
shareholder investments in terms of possible terrorist incidents, which is not
the key issue in the proposals cited above.

Further, Counsel refers to a number of cases, including General
Electric Co. (avail. Jan. 13, 2006), Pfizer Inc. (avail. Jan. 24, 2006), and J.P.
Morgan Chase & Co. (avail. Feb. 28, 2001), where the Staff honored the
request for no-action concerning reports on initiatives to manage risk from
external factors that could affect the company’s business or operations. In
the cases cited by the Company’s Office of Chief Counsel the companies
would not face possibly significant financial liability stemming from the
external factors that are invoked, that is, risks of global pandemics, off-
shoring jobs, and financial volatility, which is substantively different from a
potential terrorist incident where an affected community and its members
could sue for personal damages arising from negligence in the Company’s
security preparations.

Although the Company contends that the shareholder proposal seeks
to gain oversight of managers and their decisions, we believe that this is a
misreading of our Proposal. The Proposal asks that the Board of Directors
report to shareholders on security efforts and their financial implications,
that is, asking the Directors of the Company’s board to oversee
management’s security efforts, which, we believe, is part of their duty to
protect the interests of shareholders.

The security measures that the Company adopts and enforces to
improve its homeland security preparedness will have a tremendous
financial impact on shareholders as well as the communities in which it
operates. The Staff has ruled in the past under rule 14a-8(i)(7) that it would
not permit E.I. du Pont de Nemours and Company (avail. Feb. 24, 2006) to
exclude a proposal requesting that the Board prepare a report on the
implications of a policy for reducing potential harm and the number of
" people in danger from potential catastrophic chemical releases by increasing
the inherent security of DuPont facilities. Further, the Staff found In
ExxonMobil (avail. March 18, 2005), that a report of the impacts of
environmental policy that would have similarly wide repercussions on
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surrounding communities was a broad question of policy, and not a matter of
ordinary business.

Based on the foregoing analysis the Fund respectfully requests that the
Division take action to enforce inclusion of its Proposal in Norfolk Southern
Corporation’s 2007 Proxy Materials.

Should the Commission have any questions or need additional
information, please direct them to Noa Oren, IBT Projects Manager, at (202)
624-8990.

Sincerely,

098 i)

C. Thomas Keegel
General Secretary-Treasurer

CTK/no
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: ¢ - “:l:
U.S. Securities and Exchange Commission oo
Office of Chief Counsel % - i
Division of Corporation Finance =3 -
100 F. Street, N.E. - -
Washington, D.C. 20549 =

Re:  Norfolk Southern Corporation 2007 Annual Meeting —
Shareholder Proposal of the International Brotherhood of
Teamsters

Ladies and Gentlemen:

I refer to my letter dated December 21, 2006 (the "December 21
Letter") pursuant to which Norfolk Southern Corporation, a Virginia corporation
{the "Company"), requested that the Staff of the Division of Corporation Finance
(the "Staff") of the Securities and Exchange Commission (the "Commission") concur
with the Company's view that the shareholder proposal and supporting statement
(collectively, the "Proposal”) submitted by the International Brotherhood of
Teamsters (the "Proponent") may properly be omitted pursuant to Rule 14a-8(i)}(7)
from the Company's proxy statement (the "Proxy Statement”) to be distributed by the
Company in connection with its 2007 Annual Meeting of the Shareholders.

This letter is in response to the letter to the Staff by the Proponent
dated January 18, 2007 (the "Proponent's Letter"), and supplements the December 21
Letter. [n accordance with Rule 14a-8(j), a copy of this letter is being scnt
simultancously to the Proponent. As discussed below, we do not believe the

1199163.05-New York Server 7A - MSW
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Proponent's Letter changes the conclusion that the Proposal is excludable under Rule
14a-8(1)(7).

I The Company's Efforts To Safeguard The Security Of lts Operations
From A Terrorist Attack And/Or Other Homeland Security Incident Is
A Matter Of The Company's Ordinary Business Operations.

The Proponent now argues that the information sought in the Proposal
regarding the Company's efforts to safeguard the security of its operations is a broad
matter of policy and that security efforts undertaken specifically to protect the
Company from a terrorist attack or homeland security incident are substantively
different from ordinary business security measures. We respectfully submit that a
plain reading of the Proposal places it squarely within the ambit of the Rule 14a-
8(i)(7) ordinary business exclusion.

The Proposal requests that the Company disclose in its Proxy Statement
"information relevant to the Company's efforts to...safeguard the security of their
operations. . .arising from a terrorist attack and/or other homeland security incidents.”
The Proponent attempts to distinguish the Proposal from the shareholder proposals in
CNF Transportation, Inc. (avail. Jan. 26, 1998), AMR Corp. (avail. April 2, 1987),
Burlington Northern Santa Fe Corp. (avail. January 22, 1997), Union Pacific (avail.
December 16, 1996) and Burlington Northemn Santa Fe Corp. (avail. January 14,
2004). For example, on two occasions when referencing those authorities, the
Proponent's Letter stresses that "[o]ur Proposal requests information." The
Proponent misinterprets the Staff's approach towards allowing Rule 14a-8(iX7)
ordinary business exclusions.

As discussed in the December 21 Letter, the Staff bas consistently permitted
the exclusion of shareholder proposals that request a company to provide additional
disclosure about a particular matter under Rule 14a-8(i)(7) if the "subject matter of
the additional disclosure sought in a particular proposal involves a matter of ordinary
business,” (emphasis added) "even in cases where such proposal would not require
the taking of any particular action by the company with respect to such business
operations.” See Johnson Controls, Inc. (avail. Oct. 26, 1999); see also Otter Tail
Corp. (avail. Jan. 13,2004). Each of the authorities cited above from the December
21 Letter requested information regarding aspects of the security measures
undertaken to protect the relevant company's operations and, as such, were held by
the Staff to be excludable on the basis of the ordinary course of business exception.
Accordingly, we believe that the Proposal should be excluded under Rule 14a-
8(i)(7), because the type of actions underlying the Proposal are inescapably
operationally based, and therefore, matters of ordinary business operations.
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As discussed in the December 21 Letter, the implementation and oversight of
the Company's security measures, including those related to possible terrorist attacks
or other homeland security incidents, are integral aspects of the ordinary day-to-day
operations of the Company's business. As a matter of course, the Company has had
measures in place to safeguard the Company's operations from a number of securty
risks, including terrorism. While these security measures may be reviewed and
assessed by management in light of the nation's heightened awareness of risks
pertaining to acts of terrorism or homeland security incidents, they still are matters
of ordinary course of business.

IL The Company's Efforts To Minimize Material Financial Risk Arising
From A Terrorist Attack And/Or Other Homeland Security Incidents
Calls For An Internal Assessment Of Risk And Is A Matter Of Ordinary
Business Operations.

The Proponent also argues that the types of risk covered by the
Proposal — terrorist attacks and homeland security incidents — are distinguishable
from the risks at issue in the authorities cited in the December 21 Letter because the
external risk factors invoked by those authorities are substantively different from the
risk of 2 potential terrorist incident. This is a meaningless distinction, as the
character of a given risk does not change that fact that it is simply another risk to be
assessed.

For example, the Proponent notes that, in the case of a potential
terrorist attack, an affected community and its members could sue for personal
damages arising from negligence in the Company's security operations. However,
the assessment of risk of litigation arising from an external event such as a potential
terrorist act is still just that — an assessment of risk. The Staff has consistently
deemed any such assessment to be a maiter of ordinary business operations, and
nothing in the Proponent’s Letter refutes the authorities cited in the December 21
Letter. As such, because the Proposal requires disclosure on matters that require the
Company's assessment of risk, the Proposal is squarely within the ambit of the Rule
14a-8(i)(7) ordinary business exclusion.

I1I.  The Proposal Seeks To Gain Oversight Of The Company's Management
and Its Decisions.

The Proponent argues that the Proposal does not seek 10 gain
oversight of managers and their decisions. We respectfully disagree. A plain
reading of the Proposal indicates the Proponent's desire to participate in security
matters that are clearly within the purview of the Company’s management. In the
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Proposal's supporting statcment, the Proponent states that "[t]he lack of such
information prevents shareholders from being able to make decisions based on the
facts." Such shareholder oversight would conflict with one of the comerstones of
Release No. 34-40018 (May 21, 1998) (the "May 1998 Release”) because it would
"nrob[e} too deeply into the matters of a complex nature upon which shareholders, as
a group, would not be in a position to make an informed judgment.”

IV.  The Proposal Requests Information That Is Not A Broad Question of
Policy, But Instead, A Matter Of Ordinary Business Operations.

The Proponent argues that the Proposal's request for information
retated to the Company's security measures is a broad matter of policy and cites E.1.
du Pont de Nemours and Company (avail. February 24, 2006) and Exxon Mobil
Corp. {avail. March 18, 2005) as analogous authorities. We respectfully submit that
information related to the Company’s security measures is a matter related to
ordinary business operations, and not a significant social policy issue that transcends
day-to-day business matters.

We recognize that the Staff has held that proposals may not be
excluded if they focus on "sufficiently significant social policy issues...because the
proposals would transcend the day-to-day business matters and raise policy issues so
significant that it would be appropriate for a shareholder vote.” See May 1998
Release. However, the Proposal does not request a discussion of a "sufficiently
significant social policy issue.” The du Pont shareholder proposal requested that du
Pont prepare a report on the implications of a policy for reducing potential harm to
the environment from chemical releases, and the proponent argued that Rule 14a-
8(i)(7) did not apply because (1) the shareholder proposal focused on the policy issue
of whether the company should reduce the quantity of chemically hazardous
materials in their facilities as a security measure, "not in the context of financial
impact on [du Pont], but in the context of impact on the environment and public
health" (emphasis added) and (2) the shareholder proposal was focused on broad
policy questions of whether Chemical Security was worth pursuing, and not on
specifically enumerated technologies or operational details that are properly under
the purview of management." (emphasis added) See Letter from Green Century
Capital Management to the Staff, dated February 3, 2006. The du Pont sharcholder
proposal also relied largely on Staff Legal Bulletin No. 14C (June 28, 2005) ("SLB
14C") which pertains to shareholder proposals that relate to environmental or public
health concerns. SLB 14C specifically provides that:

"To the extent that a proposal and supporting statement focus on the
company engaging in an internal assessment of the risks or liabilities that the
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company faces as a result of its operations that may adversely affect the
environment or the public's health, we concur with the company's view that
there is a basis for it to exclude the proposal under rule 14a-8(i)(7) as relating
to an evaluation of risk. To the extent that a proposal and supporting
statement focus on the company minimizing or eliminating operations that
may adversely affect the environment or the public's health, we do not concur
with the company's view that there is 2 basis for it to exclude the proposal
under rule 14a-8(i)(7)." (emphasis added)

The Proposal differs from the du Pont shareholder proposal in several

key aspects:

. The Proposal does not deal with issues related to environmental or
public health concermns.

. The Proposal, on its face, specifically seeks a financial assessment of
risk to the Company's operations, which the Staff has repeatedly held
to be an internal assessment of risk and hence, a matter of ordinary
business operations.

. The du Pont shareholder proposal specifically requests a policy

discussion in its resolution, while the Proposal requests specific
information about the Company's security measures.

The Proposal does not request that the Company adhere to any
principles or policies. Instead, the Proposal secks a review of the Company's
business activities, and, in particular, financial assessment of such activities,
rendering it to be placed squarely within the ambit of the Rule 14a-8(1)(7) ordinary
business exclusion. Similarly, the Proposal also differs from the Exxon Mobil
proposal cited in the Proponent's Letter in the same key aspects as the du Pont
proposal.

V. Conclusion

For the reasons set forth above and in the December 21 Letter, the
Company continues to believe that the Proposal may properly be omitted from the
Proxy Statement pursuant to Rule 14a-8(i)(7), and requests the Staff's concurrence
with its views.

Kindly acknowledge receipt of this letter by stamping and returning
the extra enclosed copy of this letter to the messenger. Any questions with respect to
the subject matter of this letter should be addressed to the undersigned, at Skadden,
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Arps, Slate, Meagher & Flom LLP, 4 Times Square, New York, NY 10036, or via
telephone at (212) 735-2204 or, in my absence, please contact Joseph Dimino, Vice
President and Corporate Counsel, Norfolk Southern Corporation, Three Commercial
Place, Norfolk, VA 23510, (757) 629-2816.

Attachments
cc: C. Thomas Keegel, General Secretary-Treasurer
International Brotherhood of Teamsters

Joseph Dimino, Esq.
Norfolk Southern Corporation
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Securities and Exchange Commission
Office of the Chief Counsel

Division of Corporation Finance -
100 F Steet, NE

Washington, D.C. 20549

~ Dear Sir or Madam:

By letter dated December 21, 2006 (the “No-Action Request™),
Norfolk Southern Corporation (“Norfolk Southem” or the “Company™)
asked that the Office of the Chief Counsel of the Division of Corporation
Finance (the “Staff”’) confirm that it will not recornmend enforcement action
if the Company omits a shareholder proposal (the “Proposal”) submitted
pursuant to the Commission’s Rule 14a-8 by the Teamster General Fund (the
“Fund”) from the Company’s proxy materials to be sent to shareholders in
connection with the 2007 annual meeting of shareholders (the “2007 Annual

Meeting™). '

The Proposal requests that the Company report annually in its proxy
on the Company’s efforts to safeguard security of operations and minimize
material financial risk arising from a terrorist attack and/or other homeland
security iticidents. '

. The Company contends that it is entitled to exclude the Proposal in
_1eliance on Rule 14a-8(i)(7), arguing that the Proposal deals with matters
relating to the Company’s ordinary business operations.

Homeland security as it pertaihs to the transﬁortation industry’s
operations is an important policy issue for Norfolk Southerm and its peers.
As the Company’s Office of Chief Counsel duly notes, “The negative effects

il -
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of non-existent or mismanaged security measures would permeate every
aspect of the Company’s operations, affect employee well-being and morale,
deplete the Company’s core assets, decrease the quality of services provided
1o its customers, and ultimately, the profitability of its business.” However,
security efforts undertaken specifically to protect the Company and
minimize financial risk from a homeland incident in the Proposal are clearly
differentiated from the ordinary business security measures cited below. We
believe that the strategy the company adopts to pursue .these efforts is a
broad matter of policy that shareholders should have the opportumity to
evaluate in order to protect their investments. Norfolk Southern’s request
for no-action relief should accordingly be denied.

In requesting no-action relief the Company cites several
transportation-industry precedents for no-action that are substantively
different from our Proposal.

In the Company’s letter, Counsel refers to CNF Transportation, Inc.
(avail. Jan. 26, 1998) and AMR Corp. (avail. April 2, 1987) where the Staff
upheld the exclusion of proposals requesting that management adopt a new
safety-related policy or review ordinary business safety operations and
report on it. These examples are not applicable to our Proposal, which does
not request that management adopt a specific safety policy or review
ordinary business safety operations and report on it. Rather, our Proposal
requests information about what security measures the Company is
undertaking and the potential impact on shareholder investments in terms of
possible terrorist incidents, which is not the focus of the proposals cited
above. '

Counsel also cites Burlington Northern Santa Fe Corp. (avail. Yanuary
22, 1997) and Union Pacific (avail. Dec. 16, 1996), in which the Staff
honored the request for no-action concerning the joint development of
railroad safety systems on the basis that these matters pertained to ordinary
business. Similarly, the Company refers to Burlington Northern Santa Fe
Corp. (avail. Jan. 14, 2004) where the Staff upheld the exclusion of a
proposal requesting the “development and adaptation of new. [safety]
technology for the company’s operations™ from its proxy materials becanse
it was related to “{Burlington Northem Santa Fe Corp.’s] ordinary business _
operations.” These examples are also not applicable to our Proposal, which
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does not pertain to the Company’s specific safety systems and/or their
development. Our Proposal requests information about what security
measwres the Company is undertaking and the potential impact on
shareholder investments in terms of possible terrorist incidents, which is not
the key issue in the proposals cited above.

Further, Counsel refers to a number of cases, including General
Electric Co. (avail. Jan. 13, 2006), Pfizer Inc. (avail. Jan. 24, 2006), and J.P.
Morgan Chase & Co. (avail. Feb. 28, 2001), where the Staff honored the
request for no-action concerning reports on initiatives to manage risk from
external factors that could affect the company’s business or operations. In
the cases cited by the Company’s Office of Chief Counsel the companies
would not face possibly significant financial liability steroming from the
external factors that are invoked, that is, risks of global pandemics, off-
shoring jobs, and financial volatility, which is substantively different from a_
potential terrorist incident wherte an affected community and its members
could sue for personal damages arising from negligence in the Company’s
security preparations.

Althongh the Company contends that the shareholder proposal seeks
to gain oversight of managers and their decisions, we believe that this is a
misreading of our Proposal. The Proposal asks that the Board of Directors
report to shareholders on security efforts and their financial implications,
that is, asking the Directors of the Company’s board to oversee
management’s security efforts, which, we believe, is part of their duty to
protect the interests of shareholders.

The security measures that the Company adopts and enforces to
improve its homeland security preparednmess will have a tremendous
financial impact on shareholders as well as the communities in which it
operates. The Staff has ruled in the past under rule 14a-8(i)(7) that it would
not permit E.I du Pont de Nemours and Company (avail. Feb. 24, 2006) to
exclude a proposal requesting that the Board prepare a report on the

- implications of a policy for reducing potential harm and the number of
* people in danger from potential catastrophic chemical releases by increasing
the inherent security of DuPont facilities. Further, the Staff found in
ExxonMobil (avail. March 18, 2005), that a report of the impacts of
environmental policy that would have similarly wide repercussions on
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surrounding communities was a broad question of policy, and not a matter of
ordinary business.

Based on the foregoing analysis the Fund respectfully requests that the
Division take action to enforce inclusion of its Proposal in Norfolk Southemn

. Corporation’s 2007 Proxy Materials.

Should the Commission have any questions or. need additional
information, please direct them to Noa Oren, IBT Projects Manager, at (202)

624-8990.
Sincerely,
C. Thomas Keegel E
General Secretary-Treasurer
CTK/no
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DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
-and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection. with a shareholder proposal
" under Rule 142-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information fumnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commussion’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
~proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
Proponent, or any sharcholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material. :




February 20, 2007

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Norfolk Southem Corporation
Incoming letter dated December 21, 2006

The proposal requests that the board make available in its annual proxy statement
information relevant to the company’s efforts to safeguard.the security of their operations
and minimize material financial risk arising form a terrorist attack and/or other homeland
security incidents.

There appears to be some basis for your view that Norfolk Southern may exclude
the proposal under rule 14a-8(i)(7), as relating to Norfolk Southermn’s ordinary business
operations (i.e., evaluation of risk). Accordingly, we will not recommend enforcement
action to the Commission if Norfolk Southern omits the proposal from its proxy materials
in reliance on rule 14a-8(i)(7).

Sincerely,

Rebekah J. Toton
Attorney-Adviser




