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Public
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Re:  HealthSouth Corporation Availabil lity: ‘% /(@ Zg)@(@

Incoming letter dated March 30, 2006

Dear Mr. Bryant:

This is in response to your letter dated March 30, 2006 concerning the
shareholder proposal submitted to HealthSouth by Richard M. Scrushy. On March 28,
2006, we issued our response expressing our informal view that HealthSouth could
exclude the proposal from its proxy materials for its upcoming annual meeting in
reliance on rule 14a-8(c). You have asked us to reconsider our position.

After reviewing the informnation contained in your letter, we find no basis to
reconsider our position.

Sincerely,

PRONFCSFD o | o
my | Al T an

Flr;&(i\?\}am Deputy Director

cc: Robert Pincus
Skadden, Arps, Slate, Meagher & Flom LLP
One Rodney Square
P.O. Box 636
"Wilmington, DE 19899-0636
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DELRAY BEACH, FL FACSIMILE 212.809.5701 WASHINGTON, D.C.
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B. SETH BRYANT
212-808-5700 x 203

March 30, 2006

BY FACSIMILE AND OVERNIGHT COURIER

Office of the Chief Counsel
Division of Corporation Finance

Securities and Exchange Commission

100 F Street, NE
Washington, DC 20549

Re: Response to SEC No Action Relief — HealthSouth Corporation
Omission of Stockholder Proposal Pursuant to Rule 14a-8(c)

Ladies and Gentlemen:

I am writing on behalf of my client, Richard M. Scrushy. Enclosed please find
six copies of our letter (and pricr correspondence) relating to our request for further
consideration in connection with the No Action relief granted to HealthSouth
Corporation by the letter from the Office of the Chief Counsel of the Securities and
Exchange Commission, dated March 28, 2006.

If you require any further information or have any questions, please contact me
at 212-809-5700.

Yours truly,

B. Seth Bryant %

P

* A New York Limited Partnership with affiliates in the cities indicated above.
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March 30, 2006

BY FACSIMILE AND OVERNIGHT COURIER

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re: Response to SEC No Action Relief — HealthSouth Corporation
Omission of Stockholder Proposal Pursuant to Rule 14a-8(c)

Ladies and Gentlemen:

I am writing on behalf of my client, Richard M. Scrushy, who is a significant
stockholder of HealthSouth Corporation (“HealthSouth”). Reference is made to the
letter of Mark F. Vilardo, Special Counsel, Office of the Chief Counsel of the Securities
and Exchange Commission (the “Commission”), dated March 28, 2006, to HealthSouth
regarding the letter of Robert B. Pincus, Esq., HealthSouth’s counsel, dated January 27,
2006. The purpose of that letter was to oppose the stockholder proposal submitted by us
on December 23, 2005 (the “Initial Proposal™) and the revised proposal (the “Revised
Proposal”) submitted by us on January 20, 2006. For the reasons set forth below, I
respectfully request that the staff of the Commission consider the Revised Proposal for
inclusion in HealthSouth’s 20065 proxy materials. -

I am hereby submitting six copies of this letter for the Commission’s
convenience. In addition, I also attach the prior correspondence relating to these matters.

Mr. Vilardo’s letter states that the staff of the Commission concurs with
HealthSouth’s determination that the Initial Proposal may be excluded for the grounds
articulated in the January 27th letter of HealthSouth’s counsel. Mr. Vilardo goes on to
state that the Commission has not considered the Revised Proposal because the staff

* A New York Limited Partnership with affiliates in the cities indicated above.
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deemed it to be “merely conditional.” 1 humbly ask the following questions: upon the
Commission’s concurrence with HealthSouth’s determination that the Initial Proposal
could be excluded from the 2006 proxy materials, weren’t the conditions of the prior
request to include the Revised Proposal met? Shouldn’t the Commission have
addressed the Revised Proposal in light of the facts and arguments before it?

In my letter of January 20, 2006 to HealthSouth, I requested that the company
include the Revised Proposal in the 2006 proxy materials if (i) it declined to include the
Initial Proposal and (ii) the Commission concurred with the company’s view that the
Initial Proposal may be excluded. I copied Mr. Vilardo on my January 20, 2006 letter
with the intention of giving the Commission the benefit of our full arguments with
respect to the Initial Proposal end the Revised Proposal. In his letter of January 27,
2006, Mr. Pincus discussed the Revised Proposal, including HealthSouth’s decision to
exclude it and his arguments justifying exclusion. None of his arguments related to the
concept that the Revised Propcsal was “merely conditional”.

In The Boeing Company (1999 WL 105014 (S.E.C. No - Action Letter)), the
Commission declined to give Mo-Action Relief to an issuer in connection with a revised
proposal. Similar to the matter at hand, in Boeing, the issuer sent the proponent a
response letter indicating that the proponent’s initial submission impermissibly included
multiple proposals. The proporent revised the proposal and resubmitted it. The revised
proposal included a footnote reserving the right to resubmit a deleted proposal. The
issuer never accepted that proposal and sought no-action relief regarding it. The
Commission considered the revised proposal and made its determination based on the
revised proposal.’

! Admittedly, the guidance in Scction E Question 2 in Division of Corporate Finance: Staff Legal Bulletin
14 (“SAB 14”) would give an issuer a difierent result than was found in Boeing. Question 2 states as follows:

“2. If a company has received a timely proposal and the shareholder makes revisions to the proposal
before the company submits its no-action request, must the company accept those revisions?

No, but it may accept the shareholder's revisions. If the changes are such that the revised proposal is actually a
different proposal from the original, the revised proposal could be subject to exclusion under

¢ rule 14a-8(c), which provides that a shareholder may submit no more than one proposal to a company for a
particular shareholders' meeting; and

® rule 14a-8(e), which imposes a deadline for submitting shareholder proposals.”

Notwithstanding SAB 14, I would argue (and HealthSouth’s own statement (p. 4, letter of January 27, 2006) would
support the idea that the Revised Proposal is not a different proposal. It obviously consists of a “melding together of”
the elements of one unitary proposal —empowering stockholders to add directors of their own choosing to the
HealthSouth Board.
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Given that both sides have considered the Revised Proposal, I respectfully
request that the Commission make a determination regarding the Revised Proposal
based on the full record before it, specifically my arguments in my letter of January 20,
2006.

If you require any further information or have any questions, please contact me
at 212-809-5700.

Yours truly,
— D

B. Seth Bryant 74—/

cc: Mr. Richard M. Scrushy
Mr. Gregory L. Doody, Secretary and General Counsel, HealthSouth Corporation
Mr. Robert B. Pincus, Partner, Skadden, Arps, Slate Meagher & Flom LLP
Mr. William L. Tolbert, Jenner & Block

Enclosures
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March 28, 2006

Response of the Office of Chief Counsel '
Division of Corporation Finance

Re:  HealthSouth Corporation '
Incoming Letter dated January 27, 2006

The proposal would amend the by-laws to require that shareholders holding a
majority of voting shares may change the number of directors constituting the whole
board of directors and may fill any vacancy in the board of d1rectors

There appears to be some basis for your view that HealthSouth may exclude the
proposal under rule 14a-8(c). In this regard, we note that, because the revised proposal
submitted with the proponent’s January 20, 2006 letter was merely conditional, we have
not considered the revised proposal in reaching our position. Accordingly, we will not
recommend enforcement action to the Commission if HealthSouth omits the proposal
from its proxy materials in reliance on rule 14a-8(c). In reachmg this position, we have
not found it necessary to address the: alternative bases for omxssxon upon which

HealthSouth relies. |
Sincerely, .
«__/_,— WY g

Mark F. Vilardo
Special Counsel
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BY FACSIMILE AND HAND DELIVERY oaaa
Office of Chief Counsel SINGAPORE
Division of Corporation Finance ToKYO
Securities and Exchange Commission v
Judiciary Plaza
450 Fifth Street, N.W,

Washington, D.C. 20549

Re:  HeulthSouth Corporation -- Omission of
Stockholder Proposals Pursuant to Rule 14a-8

Ladies and Gentlemen:

On behalf of our client, HealthSonth Corporation (the "Company"), enclosed for
the courtesy of the Staff are six copies of (i) a stockholder proposal letter dated as of
December 23, 20085; (ii) a stockholder proposal letter dated as of January 20, 2006 and
(iii) the Company’s No-Action Request Letter, which includes as Exhibit A thereto a

response letter of the Company 1o counsel for the stockholder, dated as of January 5,
2006. '

Pleuse contact the undersigned at 302-651-3090 should you require further
information or have any questions.

Very truly yours,

Kokt B. Bonen IM. 0 /

Robert B. Pincus
Enclosures

cc:  Gregory L. Doody, Esq.

443105-Wilmington Server 1A - MSW
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14a-8(c), 14a-8(i)(3) and 14a-8(1)(8)
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commiission
100 F Street, N.E.
Washington, DC 20549

RE: HealthSouth Corporation -- Omission of
Stockholder Proposals Pursuant to Rule 14a-8

Dear Sir or Madam;

I am writing on behalf of our client, HealthSouth Corporation, a
Delaware corporation (the "Company"), pursuant to Rule 14a-8(j) under the
Securities Bxchange Act of 1934, as amended, to respectfully request that the staff of
the Division of Corporation Finance (the "Staff") of the Securities and Exchange
Commission (the "Commission”) concur with the Company’s view that, for the
reasons stated below, the multiple stockholder proposals submitted on December 23,
2005 (the "December Proposais") and January 20, 2006 (the “January Proposal”
together with the December Proposals, the "Proposals”) by B. Scth Bryant on behalf
of Richard M. Scrushy (the "Proponent”), may properly be omitted from the
Company’s 2006 proxy materials (the "2006 Proxy Materials"), in connection with
its 2006 annual meeting of stockholders scheduled to be held on May 18, 2006 (the
2006 Annual Meeting”).

Pursuant 1o Rule 14-8(j)(2), | am enclosing six copies of (i) this letter
and (i) the Proposal Letters (s defined below), including the Proposals, In
accordance with Rule 14a-8(j), a copy of this submission is being sent to the
Proponent.
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| Background of the Proposals

As provnded in the Company’s proxy materials (the "2005 Proxy

. Materials") prepared in connection with its 2005 annual meeting held on December
29, 2005 (the “2005 Annual Meeting"), proposals that stockholders wished to have
included in the Company's 2006 Proxy Malerials were required to be submitted to
the Company no Jater than the close of business on January 4, 2006. On December
23, 2005, the Company received a letter (the *Decernber Proposal Letter") requesting
that the December Proposals be included in the 2006 Proxy Materials in connection
with the 2006 Annual Meeting. Thc December Proposals seek approval of two
separate resolutions to amend two separate provigions of the Company‘s by-laws.
The first proposed by-law amer.dment would allow stockholders to increase the size
of the Board of Directors of the Company (the "Board"). The second proposed by-
law amendment would allow stackholders to fil) vacancies created by any increase in
the size of the Board. In accorclance with Rule 14a-8(f), the Company notified the
Proponent by letter dated January 5, 2006, attached hereto as Exhibit A (the
"Response Letter"), that Rule 14a-8(c) provides that a stockholder may not submit
more than one proposal to a company for a particular stockholders' meeting and that
the submission on behalf of the Proponent constituted two separate proposals to
amend two separate provisions of thc Company's by-laws. The Response Letter
advised the Proponent to choose one of the two proposals to be the proposal he
wished to submit and requested that the Proponent advise the Company of his choice
within fourteen calendar days of receipt of the Response Letter.

Mr. Bryant responded to the Response Letter on behalf of the
Proponent by letter dated January 20, 2006 (the "January Proposal Letter" together
with the December Proposal Lsitter, the "Proposal Letters"), but failed to choose
between the two Proposals submitted in the December Proposal Letter. Instead, the
January Proposal Letter attempts to justify the subrnission of the two separate
December Proposals, withdrawing neither. In addition, thc Proponent submitted the
January Proposal, a third proposal, purportedly as an alternative proposal "in the
event that {the Company] does not reconsider its position" with respect to the first
two proposals. The Proponent currently has three outstanding Proposals,

11, The Proposals

The December Proposals consists of two resolutions proposing two
distinct amendments to the Cornpany's by-laws. The first proposed by-law
amendment would amend the provision of the by-laws relating to the number uf
directors serving on the Board by giving stockholders the power to increase the size
of the Board, The second propnsed by-law amendment would amend the provision
of the Company’s by-laws relating 1o vacancies on the Board by giving stockholders
the power to fill director vacancies created by any increase in the size of the Board.
The text of the resolutions contained in the December Proposal Letter is as follows:
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"WHEREAS, Section 3.2 of the By-laws only empowers the Board to
fix the size of the Board of Directors and to change the number of
Directors constituting the whole Board of Directors.

WHEREAS, Section 3.7 of the By-laws only empowers the Board to
fill vacancies resulting from newly created directorships.

WHEREAS, the stockholders desire to have the power to increase the
size of the Board and to fill director vacancies created by any increase
in the size of the 3oard.

WHEREAS, pursaant to Section 8.1 of the By-laws of the
Corporation, the By-laws may be amended by holders of a majority of
the shares of voting stock of the Corporation entitled 10 vote at a
meeting of the stockholders.

THEREFORE, B2 IT RESOLVED, that Section 3.2 of the By-laws
be and the same hereby is amended to read in its entirety as follows:

"Section 3.2. Number of Directors. The Board of Directors of
the Corporation shall consist of anc or more members. The
exact number of Directors which shall constitute the whole
Board of Directors shall be fixed from time to time by
resolution adopted by a majority of the whole Board of
Directors or by stockholders holding not less than a majority
of the voting stock of the Corporation entitled to vote at a
meeting of the stockholders, Either the Board of Directors
may or the stockholders of the Corporation miay, by resolution
adopted by a majority of the whole Board of Dircctors or by
resolution adopted by the holders of not Jess than a majority of
the shares of stock entitled to vote at a meeting of the
stockholdrs, as applicable, from time to time change the
number of Directots constituting the whole Board of
' Disectors. Notwithstanding the foregoing, the Board of
Directors shall have no power to undo any such change
enacted by the stockholders without first obtaining the consent
of the holders of not less than a majority of the outstanding
shares of stock entitled to vots at a meeting of the
stockholders,

RESOLVED, FURTHER, that the first sentence of Section 3.7 of the
By-laws be and the same hereby is amended to read in its entirety as
follows:
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“Section 3.7. Vacancies. Vacancies in the Board of Directors
and newly created Directorships resulting from any increase in
the authorized number of Directors shall be filled by a
majority of the Dircctors thert in office, though less than a
quorum, or by a sole remaining Director or by the holders of
not less than a majority of the shares of stock entitled to vote
at a meeting of the stockholders.”

Although the January Proposal includes a single resolution, it too
seeks to amend two separate and distinct by-laws, 'The January Proposal is simply a
melding of the two December Proposals into a unitary resolution. The text of the
resolutions contained in the January Proposal Letter is as follows:

WHEREAS, the siockholders desire to have the power add directors
of their own.chooting to the Corporation's Board,

WHEREAS, the stockholders desire to amend Section 3.2 of the By-
laws.to allow the stockholders to increase the size of the Board and to
fill vacancies crealed by nny increase in the sizc of the Board.

THEREFORE, BE IT RESOLVED, that Scction 3.2 of the By-laws
be and the same hereby is amended to read in its entirety as follows:

"Section 3.2. Number of Directors. The Board of Directors of
the Corporation shall consist of one or more members. The
exact number of Directors which shall constitute the whole
Bourd of Directors shall be fixed from time to time by
resolution adopted by a majority of the whole Board of
Directors or by stockholders holding not loss than a majority
of the voting stock of the Corporation entitled to vote ata
meeting of the stockholders. Either the Board of Directors
may or the stockholders of the Corporation may, by resolution
adopted by a majority of the whole Board of Diréectors or by
resolution adopted by the holders of not less than a majority of
the shares of stock entitled to vote at a meeting of the
stockholders, as applicable, from time to time change the
number of Directors constituling the whole Board of
Directors. In the ovent that the stockholders cause any such
increase, notwithstanding Section 3.7 of the Bylaws,
stockholders holding not less than a majority of the voting
stock of the Corporation may by resolution name directors to
fill any vacancy created by such action. Notwithstanding the
foregoing, the Board of Directors shall have no power to undo
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any gmgh. c!hange enacted by the stockholders without first
obtaining the consent of the holders of not less than a majority

of the outslanding shares of stock entitled to vote at a meeting
of the stockholders.” '

I11. Bases for Excluding the Proposals

A.  The December Proposals May Be Excluded Pursuant to Rule 14a-
8(c) Because the December Proposals Constitute Multiple Proposals

Rule 14a-8(c) provides that "[e]ach shareholder may submit no more
than one proposal to a company for a particular shareholders' meeting." The Staff
has long recognized that a compary may omit multiple proposals, even if couched as
a single proposal which contains substantially distinct issues. However, if a
stockholder submits multiple proposals, causing such submission to be procedurally
deficient, Rule 14a-8(f) of the Act requires a company to notify the proposing
stockholder of the deficiency within fourteen days of receipt of such proposal. Rule
142-8(f) allows the stackholder fourteen-days from the time it receives a company
notification to correct any such procedural deficiency by reducing the number of
submitted proposals to one. Because (i) the Proponent's December Proposals
constitute multiple proposals in violation of 14a-8(c), and were never remedicd, even
afier the Company provided the Proponent with the Response Letter requesting that
such procedural deficiencies be corrected; (ii) the Proponent, without comrecting the
December Proposals, submitted his January Proposal, which effectively represents a
third distinct proposal submitted by him, and; (jii) the Proponent'’s January Proposal
in of itself constitutes multiples proposals in viclation of 14a-8(c), the Company
requests that the Staff concur in its view that all of the Proposals may properly be
omitted from the 2006 Proxy Materjals.

The Proponent's Dezember Proposals constitute multiple proposals
and therefore violate Rule 142-8(c). The test for whether a proposal constitutes
multiple proposals is whether the elements of the proposal relate to a single concep!.
JGEN Int'l, Inc. (July 3, 2000) (pennitting the exclusion of a proposal that, among
other things, would require the size of the issuer's board of directors to be increased
to eight members, require monthly board meetings, and permit any stockholder
owning five percent or more the company's outstanding stock to call a stockholder's
meeting); Fotoball, Inc. (May 6, 1997) (permitting exclusion of proposals relating to
a minimurh share ownership of directors, form of director compensation, and
business relationships between the issucr and its non-employee dircctors).
Moreover, the Staff has consistently agreed that substantially distinct-items of
business may not be considered a single proposal for purposes of Rule 14a-8(c),
notwithstanding the fact that the distinct items of business may relate to the same
general topic. See Exxon Mobil Corp. (March 19, 2002) (allowing exclusion of
proposals regarding tncreasing the number of board nominces and qualifications for
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additional nominees); Bob Evans Farms, Inc. (May 31, 2001) (allowing exclusior of
proposals to appoint a trustee to replace the current board and oversee the new board
in exploring alternatives to enhance the value of the company); Enova Corp.

. (February 9, 1998) (allowing ex:lusion of a proposal to elect the entire board
annually and require the appointment of an independent Jead director because such
proposal constituted multiple proposals); Allstate Corp. (January 29, 1997) (allowing
exclusion of proposals to institute cumulative voting for directors and to avoid
specified actions that could impir the effectiveness of cumulative voting). Thos¢
clements of a proposal that the Staff have deemed single, unifying concepts are, for
cxample, the concept and goal of eliminating anti-takeover defenses or the goal of
evening out compensation levels amongst employecs. See Computer Horizon Corp.
(April 1, 1993); Lockheed Corp. (Mar. 11, 1994) (proposal requesting suspension of
management incentive compensation plan and reinstatement of cmployees at
specified compensation levels constituted one proposal).

The Proponent's December Proposals do not incorporate a single
uniform concept. The Proponent alleges that the "single concept” connecting the
December Proposals is "to give stockholders the power o add directors of their
choosing to the Board of [the Companty]." That concept, however, is not analogous
to those concepts found by the Staff to constitutc one single, unified concept. The
stated concept for the Proponent’s December Proposals is tao broad and too all-
encompassing to be comparable to the distinct and succinct goal of eliminating anti-
takeover defenses, for example. The Proponent could well achieve his goal of giving
stockholders the power to add directors of their choosing with solely the proposal to
allow stockholders to elect directors to fill vacancies,

As discussed above, upon receipt of the December Proposals, the
Company notified the Proponent in its Response Letter that a stockholder may not
submit more than one proposal 10 a company and that the December Proposals
represented two separate proposals pursuant to which the Proponent proposed the
amendment of two separate provisions of the Company’s by-laws, The Response
Letter advised the Proponent to choose one of the two Proposals to be the proposal
he wished to submit to the Company, and requested that the Proponent advise the
Company of his choice within fiourteen calendar days. In Proponent's January
Proposal Letter, Proponent not only failed to reduce the number of proposals as
requested by the Company, but alse added a third, alternative proposal, that he has
requested the Company use if the Company and the Staff determine that the ,
Dccember Proposals are indeed separate and distinct. The Proponent’s submission of
tho January Proposal as a purported altcmate proposal did not correct the multiple
proposal deficiency.

Because the Proponent has failed lo make a timely choidé between his
two December Proposals and then added the January Proposal, the Company

requests the Staff's concurrence that it may properly exclude all such Proposals from
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the 2006 Proxy Materials. The Staff has consistently permitted Lhe exclusion of
proposals where the proponent submits more than one proposal and fails to timely
reduce the number of proposals to one at the issuer's request. See, e.g., IGEN Int'l.,
Inc. (July 3, 2000) (proposals may be omitted urider Rule 14a-8(f) where stockholder
submitted multiple proposals in violation of 142-8(c) and did not cure the procedural
deficiency within the period provided for by Rule 14a-8(f) afier receiving specific
notice thereof); Enova Corp (Feb. 9, 1998) (same); BostonFed Bancorp, Inc. (March
5,2001) (same); Niagara Mohawk Holdings, Inc. (Hartley) (March 23, 2000)
(same). Moareover, the January Proposal Letter not only failed to correct the
procedural deficiency of the December Proposal Letter, but also served to submit an
edditional, alternate Proposal of the Proponent. Accordingly, the Company believes
it may properly exclude all three of the Proposals in accordance with Rule 14a-8(c).

B.  The January Proposal May Be Excluded As Untimely and,
Pursuant to Rule 14a-8(c), Because the January Proposal Consists of Multiple
Proposals

The Proponent’s third proposal contained in the January Proposal
Letter, sent to the Company on January 20, 2006, is also excludable as untimely.
Rule 14a-8(e)(2) requires that stockholder proposals must be received at a company’s
principal executive offices not later than 120 calendar days before the date such
company's proxy statement is released to stockholders in connection with the
previous year’s annual meeting. Eowever, Rule 14a-8(¢)(2) also provides that if the
date of this year's ennual meeting has been changed by more than 30 days from the
date of the previous year's meetiny, the deadline for submission of proposals
pursuant to Rule 14a-8 is a "reasonable time before the company begins to print and
mail its proxy materials." In the Company's 2005 Proxy Materials disseminated to
all stockholders, the Company notified stockholders that proposals submitted for
inclusion in the 2006 Proxy Materials must be submitted by January 4, 2006. The
Proponent, however, sent the January Proposal Letter containing his third Proposal to
the Company on January 20, 2006, more than two weeks beyond the deadline for
submission of stockholder proposals. The Staffhas strictly construed the deadline
for receipt of stockholder proposals under Rule 14a-8(e) and has consistently taken
the position that untimely stockholder proposals may properly be excluded from a
company’s proxy materials under Rule 14a-8(e). See e.g., KB Home (January 10,
2006), Commerce Energy Group, Inc. (November 23, 2005); Selectica, Inc. (August
25, 2005), and DirectTV Group, Inc. (March 23, 2005). Therefore, the Company
believes it may properly omit the ’roponent’s third Proposal from the Company's
2006 Proxy Materials because the Company did not receive the Proposal by the
stated deadline.

The Proponent's third proposal contained in the January Proposal
Letter also violates Rule 142-8(c) because it contains multiple proposals. In
situations where the proponent alleges to have reduced the number of proposals to
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one, but has essentially just condensed all separate proposals into one proposal, the
Staff has permitted the exclusion of the "condensed" proposal. The Proponent has
done just that. The Staff has concluded on numerous occasions that several unrelated

. proposals, when combined into one proposal, nevertheless constitute more than one
proposal. See Fotoball, Inc. (May 6, 1997); Edison Int'l (January 22, 1997);
Doskocil Companies Inc. (May 4, 1994); Delta Air Lines, Inc. (July 9, 1 993).
Pursuant to notification from the Company that the Proponent must limit his
Proposals to one, the Proponent resubmitted his December Proposals as one
"proposal” contained in the January Proposal. Given that the Proposals are unrelated
and do not satisfy the criteria set forth by the Staff described above in order to be
treated as one unified Proposal, the: mere act of consolidating the December
Proposals in creating a unitary January Proposal is not sufficient to remedy the
multiple proposal defect of the December Proposals, See, e.g., Compuware Corp.

(July 3, 2003) (finding exclusion of all proposals appropriate where the proponent
submitted six separate and distinct proposals as only one resolution).

C. The January Proposal May Be Excluded Pursuant to Rule 14a-
8(i)3) \

Rule 14a-8(i)(3) permits the exclusion of a proposal "if the proposal
or supporting statement is contrary to any of the Commission's proxy rules.” Rule
14a-4 of the proxy rules sets forth certain anti-bundling prohibitions which requirc
that the form of proxy "identify clearly and impartially each separate matter intended
to be acted upon, whether or not related to or conditioned on the approval of other
matters." Rule 14a-4(a)(3). The Staff has permitted the exclusion of proposals
bundled in violation of Rule 14a-4. See ¢.g., Global Entertainment
Holdings/Equities, Inc. (July 18, 2003); Exxon Mobil Corp. (March 19, 2002).

The Proponent's January Proposal runs afoul of these anti-bundling
requirements. By combining the tvio December Proposals into one Proposal in the
form of the January Proposal, the Proponent fails to identify clearly each separate
matter intended to be acted upon, in violation of Rule 14a-4(a)(3). Companies in a
similar situation to the Company have noted that "[a] shareholder might wish to vote
for one proposal, but not the other." Centra Software, Inc. (Mar. 31, 2003),
Precisely the same could be said in this case. The provisions of the January Proposal
that the Proponent bélieves are onc Proposal are separate and distinct. A stockholder
might wish to vote for one Proposal without being forced to vote for the other. That
is, 4 stockholder could very well wish to permit stockholders to have the ability to
fill vacant positions on the Board, but may not support an amendment permitting
stockholders to effect an increase in the size of the Board. That stockholder’s voting
choices would be restricted by a combination of the two proposals. Accordingly, the
Company believes the January Proposal may be excluded in accordance with Rule

14a-8(iX3) because such Proposal violates the anti-bundling requirements of Rule
14874. '
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For the foregoing reasons, it is respectfully submitted that the January
Proposal may be excluded from the Company's 2006 Proxy Materials pursuant to
Rule 14a-8(i)(3) on grounds that they violate Rule 14a-4.

D.  The Proposals May Be Excluded Pursuant to Rule 14a-8(i)}(8)
Becnuse They Relate to the Election of Directors-

In the event that the Staff fails to concur with the Company's
foregoing procedural or substantive grounds for exclusion, the Company may still
omit the Proposals for the following reasons under Rule 14a-8(i)(8).

Rule 14a-8(i}(8) ullows a company to omit proposals "[i}f the
proposal relates to an election for membership on the company's board of directors or
analogous governing body.” With regard to Rule 14a-8(1)(8), the Commission has
slated that the "principal purpose of [subparagraph (i)(8)] is to make clear, with
respect to corporate elections, that [r]ule 14a-8 is not the proper means for . . .
effecting reforms in elections, since the proxy rules. . .are applicable thereto.” SEC
Release No. 34-12598 (July 7, 1976) (emphasis added). Accordingly, in a long line
of "no action" letters, the Staff has consistently found that stockholder proposals
may propesly be excluded under Rule 14a-8(i)(8). Eastman Kodak Co. (February 28,
2003) (permitting exclusion of a proposal to amend the bylaws to require that the
company include the name, alonz with certain disclosures and statements, of any
person nominated for election to the board by a shareholder who beneficially owns
3% or more of the company's oustanding common stock); BellSouth Corp.
(February 4, 1998) (arguing successfully that the proponent was "attempting to effect
a 'reform’ in [the company's] pro:edures for electing director's by shareholders and
[that) the [p]roposal may therefore be omitted under Rule 14a-8(c)(8)); see also, The
Bank of New York Co., Inc. (February 28, 2003); AOL Time Warner Inc. (February
28, 2003); and Citigroup Inc. (April 14, 2003). See also Storage Technology Corp.
(March 22, 2002); General Motors Corp. (March 22, 2001); Oxford Health Plans,
Inc. (February 23, 2000); The Coca-Cola Co. (January 24, 2000); Citigroup Inc.
(January 21, 2000) and Unocal Corp. (February 8, 1991).

The Proponent's Proposals seek to "effect[] reforms in elections”
where the proxy rules are otherwise applicable. The Proposals represent reforms that
would permit the stockholders of the Company to nominate specific individuals to
the Company’s Board, which, as indicated above, the Staff has consistently indicated
in "no action" letters is not a proper subject matter for a proposal under 14a-8(i)(8).
If the Proponent would not be permitted to propose the nomination of director
candidates through Rule 14a-8 directly, a mechanism by which stockholders would
be permitted to do the samc indirectly through Rule 14a-8 should not be permitted.
The Proponent should not be permitted to circumvent the Staff's Jong-standing
opposition under Rule 14a-8(i)(3) to proposals relating to the nomination of specific
individuals for election as directors simply because the Proposals seek to accomplish
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the same end through a different means. Accordingly, such Proposals should be
excluded as a violation of Rule 14a-8(i)(8).

' For the foregoing reasons, it is respectfully submitted that the
Proposals may be excluded from the Company’s 2006 Proxy Material on the grounds
that they relate to the election of directers in contravention of Rule 14a-8(i)(8).

IV. Conclusion

For the reasons sel. forth sbove, thc Company respectfully requests
that the Staff concur with the Cornpany’s view that the Proposals may be excluded
from the 2006 Proxy Materials for the 2006 Annual Meeting. We would be happy to
provide you with any additional information and answer any questions that you may
have regarding the subject. Please do not hesitate to call me at (302) 651-3090, or
Gregory L. Doody, the Company's Executive Vice President, General Counsel and
Seccretary, at (205) 967-7116, if we can be of any further assistance on this matter.

Very truly yours,

Rt B. Piiun [M.0.]

"~ Robert B. Pincus

cc.  B. Seth Bryant, Adomo & Yoss, counsel to Richard M. Scrushy
Gregory L. Doody, HealthSouth Corporation
William L. Tolbert, Jenncr & Block

Enclosures

342678-Wiknington Server |A -MSW
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B. Seth Bryant, Esquire
Adomo & Yoss, LLP
80 Broad Street
W Foor
New York, New York §0004 ,
Re:  Shareholder Proposals Submitted to HealthSouth Corporation on
Behalf of M, Richagd M. Scrushy
Dear Mr, Bryant:

On behalf of our clieat, HealthSouth Corporation, | um writing to you with
respect to the shareholder proposals you recently submitted to the Company on behalf of
Mr. Richard M. Scrushy for inclusion in the Company's 2006 proxy statement (the
"Proposals”) pursumnt to Rule 14s-§ of the Securities Exchange Act of 1934, as amended.

1 am writing to notify you that your submission on behalf of Mr. Scrushy
sppoars o violate Rule 14a-8(c) (Question 3). Specifically, Rule 14a-8(c) provides that &
sharebolder "may submit no more Uaan one proposal to a company for & particuler
shareholders' moeting," yet your culmission on bebalf of Mr. Scrushy represents two
separate proposals pursuant to which My. Scrushy proposes the amendment of two
separate provisions of the Company’s By-laws. As such, Mr. Scrushy’s submission
appears to violate Rule 14a-8(c). Ini order to comply with this rule, Mr. Scrushy will need
to choose one of the Proposals to be the propogal he wishes to submit and provide the
Company with written notics of su:h choice within fourioen calendar days of your receipt
of this letter, Please direct any communicitioa to HealthSouth Corporation, One
HealthSouth Parkway, Biraingham, Alabana 35243, Atention: Socretary. 1f Mr.
Scrushy fails to notify the Company of ths single propoaal he wishes to submit within the
required fourteen calendar day period, the Compeny reserves the right to take further
action to exclude one or both of thy Proposals on the basis of his failure to comply with
the aforementioned one proposal pir shareholder rule.
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Please be advisod thai this letter in no manner waives the Company's right,
in the event it chooses to exercise this right, to take any and all sctions available to it
under Rule 14a-8, or otherwise, to muuutherorhothoﬂhel'mposnlsmboomuad
from the 2006 proxy statement.

Smwely.

WIZ..

Robert B, Pincus, Esq

ec:  Gregory L. Doody, Esqg.
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ADORNO & YOSS, LLP
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211:000-8700 X 203
December 23, 2005
Mmmmummgmmm
Mr. Gregory L. Doody
Secretary and General Counsel
HealthSouth Corporation
Ooe HealthSouth Parkway
Birmingbam, AL 35243

Re: HealthSouth Corperation Stockholder Propesal for 2006 Annual
© Maeeting of Stockholders .

Dear Mr. Doody:

Refevence Is made to the section emtitled “Svockholder Proposals For The Next
Anmal Meeting” set forth in the 8efinitive proxy statement on Schedule 14A of
HealthSouth Corporation (the “Corporstion”) flied with the Securities snd Exchange
Commission on Decamber 2, 2005. Or bebalf of Mr, Richard M. Scrushry, we hereby
wibenit 8 stockholder proposal for inclusion in the Corporation’s 2006 proxy materials,
We make this submission pursusnt to Rule )4a-8 of the Sccuritics Exchange Act of
1934, as amended (the “Exchange Act”), M. Scrushy 1s efigible to make the proposal
below pursuant 1o Rule 142-8(b) of the Exchange Act. Mr, Scrushy hes been a.
significam stockholder of the Corporation since 1984 end shall cantinue to own the
roquisite sheres in the Corporation throiigh the 2006 annual meeting of stockholders. To
avold canfusion, we hereby ressind any previous stockholder proposal made by us on
behalf of Mr. Scrushry.

Mir. Scrushy requests that the Beard nclude the following proposal in tho
Corporation’s next 2006 proxy statemertt for consideration and action by its
ftockholders et the 2006 anmual meeting:
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Secretary and Geneyal Counsel
HealthSouth Corporation
Decembar 23, 2005
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Vacongies

] “WHEREAS, Scction 3.2 of the By-laws only empowers the Boud to fix the
sizz of the Bowd of Directors and to change the number of Directors constituting the
wholo Board of Directors. ,

WHEREAS, Section 3,7 of 01 By-laws only mpowus: the Boud to Bl
vacancies resulting from newly created directorshipe, '

WHEREAS, the stockholden: desire to kave the power 1o Increase the size of the
Board and to fill director vacancies created by any inereass in the size of the Bourd,

WHEREAS, pursuant to Section 8.2 of the By-laws of the Corporation, the By-
laws may be amended by holdess of i majerity of the shares of voting stock of the
Corporation entitled (o vote ot a mecting of the stockholders.

THEREFORE, BE [T RESOL.VED, that Section 3.2 of the By-laws be and the
same hereby is amended to read in ity entirety as follows:

“Section 3.2, Nutber of Dirciors. The Bosrd of Directors of the Corporation
shal! consist of one or more members, The exact number of Directars which
shall constitute the whole Bord of Directors shall bo fixed from time to time by
resalution adopted by a majotity of the whole Bosrd of Directors or by
stockholders holding not less than & majority of the voting stock of the
Corporation entitled 10 vote & 8 meeting of the stotkholders, Either the Board of
Directors may ot the stockholders of the Corporation ruay, by resclution adopted

by a majority of the whole Board of Directors or by resolution adopted by the
holders of not leas than a majarity of the shares of nock entitled to vote #1 8
meeting of the stockholders, &5 spplicable, from time to time change the number
of Directors constinsting the vhole Board of Directors, Notwithstanding the
foregoing, the Boerd of Directors shall have bo power o undo any such chango
enaoted by the stockholders without firet obtaining the oonisent of the holdexs of
not less than a majority of the outstanding shares of stock entitled to vote at &
meeting of the stockholders. ‘
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. RESOLVED, FURTHER, that the firss sentence of Scotion 3.7 of the By-laws be
and the samne horeby is amended to read in it entirety as follows:

“Sectlon 3.7. Yacangies. Vacanoies in the Board of Directors and newly created
Directorships sesulting from any increase In the authorized number of Directors
shall be fiiled by a majority ¢f the Direstors then in office, though less than &
quorum, o by & sole remaining Director or by the holders of not less then a
majority of the shares of stock entitied to vote at a moeting of the stockholders.”

’ . . ' . .

[End of Proposal]

If you or your counsel have any questions about the proposal, ploase do not
hesitate to contact me a 212-809-57(0x203, I would also like to discuss the stasus of
the candidated proposed for notnination for the Board of the Corporation. Please advise
me or have your coumsel advise me on whether the Nominations Committee of the
Corporation’s Board hes made sny decislons with respect to those candidatos.

On an unrelated note, please be advised that the Corporation’s By-laws filed as
an axhibit 1o the Corporation’s 2003 Annual Report on Form 10-K arc incomplete. The
lagt page is missing. :

Yours truly,

ce; Mr. Richard M. Serushy
Mz, Robert B, Pincus, Partnar, Skidden, Arps, Slate Meagher & Flom LLP
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Jemary 20, 2006
BX FACRIMILE AND OVERNIGH T COURIER
Mr. Qregary L. Doody
Sacretary and Gentersl Counsel
HealthSouth Corporution
One HealthSomth Parkway
Birningham, AL 35243

Re: HnlltSouth Corporation Smkhn\dn Proposal for 2086 Annusl
Meeting of Stockbolders

Desr Mr. Doody:

Reference is made to the letter: sent by your coungel, Robert B, Pincus of
Sksdden, Arps, Slste, Meagher & Floiz LLP, thuweucdvdon.'muaryé.m In
the letter, M. Pincus states that the proposal (the “Proposal™) that we submsitted to
HealthSouth Cosporstion (“HealthSovsh”) oa behalf of Mr. Richerd M, Scrushy sppears
to violate Ruls 1488(c) (Question 3) of the Securities Exchange Act of 1934, as
amesded (tis “Exchange Axt™). For the reasons siated below, we dizagres with M.
Pincus’s coaclusion and respestfully nsk HealthSouth to reconstder its position and
inslude the Proposal in HealthSouth's matorials for s 2006 Ansual Meeting of
Stockholders (the “2006 Meeting™), In the event that HealthSouth does not agree to
include the Proposal as orlginally submined (and if the Securitics and ¢
Commission (the “Commission™) cosiours with HealthSouth's view that the Proposal is
excludable pursusat to Rule 14a-8(¢)), then in ths aliemative, we request that
HenlthSouth include Proposal [1 set fosth in Section I of this letter, which {caves intact

the substance of the Proposal, bus lixfudes a techmical modification that may make ity
intent more clear to you and HealthSouth's stockholders,
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1. The Proposal is # Single Proposs] with Two Elsments

) The purpose of the Proposal is to give stockholders holding not less than »
mwityol‘thevoﬁngstoekdﬂwdzswlhmrighmndduggcmw&mw
HealthSouth's Board, In order to achicve that goal, we cnployed two elements:
amendments to HealthSouth's By-lswvs that will give stockhiolders the right to (1)
increase the sizs of the Board to meke room for new directors, and (if) niene directors 1o
fil) positions created by such increas). Cusrently, HealtiSouth's By-laws only empower
the Board 1o Increaso hts size and 16 name directors to fill vacant positions. To ayoid
ambiguity and to create a self executing amendment,' we framed the Proposal to achicve
Mr. Scrushy's intent in the quickest, least discuptive and most clear way manner,

SEC No-Action Letiers on 14u-Sfc)
In its No-Action letters dealing with Rule 14a-8(c) of the Exchange A, the staff
of the Commission has consistently found that cne mp(ozal i ofmmu

elemenits relating o o specific concept does not violate Rule 14a-8(c).’ In each ofthe
clted cases, the single proposal inchules several elements that are either logically
necessary for achieving tho proposal or that are consistent with the goals of the proposal,
In Todd Shipyards, the staff of the Commission declined to concur with the issuce's
positicn that a proposal relating to a ale of thie compimy waa exoludsble pursuant to
Rule 142-8(c). The Issuer argued that the clemedts of the propossl regarding (i) biring an
Investment bank to consider altematives, and (ii) cxtablishing an independent committee

V Had we just proposed that the 3oerd take action to achiove the purpose of the
Proposal, sssnning that the Proposal wa) apmroved by the stockhoiders, implementation might
bave bosn forestalled until possibly the riext meeting of the stockholders. The Board wouk
have had to then come wp with language (o mako the change recommended by the stoskho
and then further have the stockholders airthiorize the spoolfic amendment. :

? Plesse se0 SEC No-Action Leter, Todd Shipyards Corporation, dated August 13,
1992, 1992 SEC No-Act Loxis §76 (“Tadd Shipyards™y SEC No-Action Letter, Ferrqffddics
Corporarion, dated Sepromber 18, 1992, 1992 SEC No-Act Lexis 932 (“Farofhuidies™); SEC
No-Action Letter, Compuder Horigons Corporation, daisd April 1, 1993, 1993 WL 101688
(“Computor Horizona™); SEC No-Actior Lester, Quaity Systems, Inc., datod Juns 9, 1999, 1999
WL 376097 (“Quality Systems"); SEC to-Action Letter, The Boeing Company, dated February
23, 1999, 1999 WL 105014 (“Bosing"); SEC No-Action Letier, ATET Wireless Services, A"&.
dated February 11, 2004, 2004 SEC No-Act LEXTS 290 ("ATRT Wireless™), SEC No-Astion
Letior, American bnemational Group, Jiw., dated March 17, 2008, 2005 WL 850131 ("AIG™);
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. Mr, Qregory L. Doody
and General Covnsel
HealthSouth Corporation
January 20,2006
Page Three

of the Board % consider shomatives canstituted two proposals, The xtaff of the
Commission fund that the proponem tnade ane propogal with two “procedures™ for ity
{mplementation. In Todd Shipyards, the elements of the proposal represented stepa that
were consistent with the averarching proposal, In Ferroffuidics, the issuer argusd that
the proposa), which related to controlling executive campensation, amounted to four
separate proposals, Tho elements inchuded compliance with specific rotions such as M
limiting the bese compensation of sxecutives, (ii) rostricting loans t executives, (1)
umﬁumdmwwvls.md(w)nﬂduwnmamﬂn;
warsnt expirstion dates, The saff of the Commission declined to concur with the ,
(3suer’s determination that the propasa, constituted ot isast four separste proposals and
therefre could be excluded. The Commission noted that the elemieats of the proposal
all relsted to the concept of controlling exocttive compensatian, In Ferrofiwidics, the
dmummhumwk&hmmmmmbﬁwhmtwlﬁ
realization. In Computer Hortzons, thx: issuer argued that the proposal to climinate take-
owmw.mgmw-mammamm'nmm
snd golden parachutes, constituted four scparate proposals. The staff of the Commission
mugummm':ﬂmm&nmwmummmwum
elements of the proposal related to osic: conocpt. The ¢lements of Comprter Hortsons
mmwmmmwmmpmmmmmwywmm
jts implememation. hgndiofw;lna,m&mwndmwmopoww
inamthemhofindepcﬂm!dimmhmm’smmnby'

mﬂmhemﬂdh&mﬂﬁonbﬂhﬂ&mﬁ&t&ﬂw‘smd
the proposal. In Duality Syerems, the slements wers conslgtont with the overmrohing
proposal, thb@.uhmngudlﬂuthmmw%lcﬂﬂumwdd
dimuenchywwithalimhondhmwvluwuym...andto_roqgmmttu
mnjaitywreufthcoummmabem\mdwmthgmhw. was
mmdablemltwmﬁmdm:npmmouhmmmdﬂmm
deunwnwmuemwmﬂMemd.Mnﬁof
mommwindwmvimmeim'smmmwwu
should not be omitted based on Rule 14a-8(c)- While the rationale of the staff
of the Conmumission is bess clewr in quc.wwﬂdmdmwtdwmuoﬂb
pmdmdumﬁbuwnﬁmuﬁtmmdldumimdhw
succession requirements. 1o AT&T Wrirsless, the issuer arguod thet the proposal, which
Mwm«ﬂvemmannW-tmdim;wpm. The siaff of the
Cormission declined to concur with the fasver’s conclusion. In AT&T_Wir.clcgs, the
o\muofwmdmwmmtwlm jts overarching goa! of reigning in

31999 WL 103014, page 2,
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executive compeasation, In A/G, the [ssuer argued that the proposal to lnerease
'mwdm&wlqﬂnmmwmdwm.dldnc:mouhwﬂ)mm&
Board's chainnan was independant, end (ii) nominate independent directors to coastitute
two-thirds of the members of the Board. The staff of the Commizesion was unabls to
coacur with the issuer’s analysis and stated that it did not believe that A1G could omit
the proposal in reliance on Rule 143-1(c). In 41G, the elements of the proposal wers
consistent with the fundamental concspt of divector independence.

Like the proposals discussed ubove, the Proposal is 8 single concept with
multiple clements. The single conoegnt is to give stockholders the power to add divectors
of their choosing to the Board of HealthSouth, The elements are allowing stookholders
1o increase the size of the Board and 10 name directors to fif} vacancies created by the.
increase Mhl’ll':twocleuwuu'monMtwiﬂiﬂuumeofthdum
wits ent.

The No-Action Letier history clearly ahows that Rule 14a-8{c) of the Exchange
Act was not intended to prevent single proposals with multiple clements from being
inoluded in issuer proxy materials, Faile 142-8(c) was intended and has been used to
prevent proponeats from burdening isauer’s with owi€plo unrelated proposals. The staff
of the Comumission has often conourted with the lssuet’s view that a proponent’s
proposal that coatains multiple, unccnneeted items is exclodable pursuant to Rule 14a-
8(c).* From areview of the cited Ne-Action letters, it is clcer that n0 unifying
componerts of the proposals cxisted or that zapects of the proposals were incossistent
with a general theme. These factors distinguish tha Proposal from the cases where the
gtaff of the Commsasion granted No-Action relief to issuers seeking to excluds multiple

groposals.
. T1. Alteraative Proposal I1

In the ovent that HealthSouth does not reoonsider its position (and, i€ the swaff of
the Commission conens with Mr, Pincus's conclusions), plesse include the Silowing
proposal (*Proposal I1") in HealthScnuth's proxy muterials for its 2006 Meeting.

* Ploase sce SEC No-Astion Litwer, Enova Corp., dated Febrowy 5, 1998, 1998 SBC
No-Ast LEXIS 169 (“Enova”); SBC No-Action Letter, Cenira Software, Ine., dared Marob 31,
2003, 2003 SEC No-Aet LEXIS 491 ('Comtrs Boftware, lan."); SEC No-Action Letier, Ford
Mator Compeny, Suted April 4, 2003, 2003 WL 1900798 ¢"Ford Motor w: and SEC
No-Action Leties, Compuware Corporarion, dated July 3, 2003, 2003 SEC No-Act LEXIS 604.
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Secretary and General Counsel
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ZieEropom)

WHEREAS, the stockholders dusire to have the power add directors of their own
choosing to the Carporation’s Board

WHEREAS, tbe stockholders desire to amend Section 3.2 of the By-laws to
allow the stockholdors to increase the alze of the Board and to {ill vacancies created by
mimmlnthesinottheBoaxd.

THEREFORE, BE IT RESOLVED, that Section 32 of the By-laws be and the
same hereby is amended ta reed in its ontirety w follows:

“Section 3.2. Number of Direcsios, The Board of Directors of the Corporation
shall conaist of one or more ménbers, The exact number of Directers which
shall constitute the whole Board: of Directors shall be fixed from time o time by
vesolution adopted by & mwjority of the whols Boand of Directors or by
stockholders holding not iees than a majcxity of the voting stock of the
Corporation entitled 1o vale at & meeting of Bie stockholders. Either the Board of
Dircctors may or the stockholders of the Corporation may, by resolution adopted
by s owjority of the whole Board of Directors or by resolution adopted by the
holders of not less than a majority of the shares of nock entitled to vote al &
meeting of the stockholders, as applicable, from time to time changs the aumber
of Directots constituting the whole Board of Directors. In the ovent thiat the
stockholders cause any such increase, notwithstnding Section 3.7 of the By-
laws, stockholdere bolding not |ess than 8 majority of the voting stock of the
Carporation rmay by resclution name directors 1o fill any vacancy created by
such action. Notwithstanding 11e foregoing, the Board of Directors shall have
7o power 10 undo any such chaige enacted by the stockholders without first
obtaining the consent of the holders of not less than s majority of the outstanding
sheres of stock entitlod to vote it = meeting of the stookholdess.”

Supponting Steernert

The purposc of this Proposal i to give the stockholders of HealihSouth
Cerporation the power 10 add directors of their own choosing to the Board of .
HealthSouth. At present, stockbolders can only vote for directors af the annual mocting
or at & special meeting called for that purpose. Stockholders should have the ebility to
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add additional directors selected by the stockholders w0 serve on the HealthSouth Board
- and without director action, At preseat, anly the Board bas the power 10 Increase the
_size of the Board and to fill Board vacanties created by an increase in the size of the
Bowd. By voting “For™ this Proposal, you will be voting for stockholder empowerment
and streamlining the stookholdere® ability to make memningful and timely changes 10 the
composition of the HealthSouth Board of Directors.

> . L]

*
[Ersl of Proposal]

If you or your counsel have any questions abaut this letter, the Proposal, or
Proposal 11, please do not hesitate W comact me ot 212-809-5700x203.

¢!  Mr Richard M. Scrusby
Mr, Robert B. Pincus, Pariner, 3kadden, Arps, Siato Meagher & Flom LLP
Mr, Murk Vilardo, Offioe the Chief Counsel, Division of Corporation Finance,
Securities and Exchange Commiission
Mz, Eric Finseth, Office the Chief Counsel, Division of Carperation Finance,
Securitics and Exchange Camniission .




