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Re: Filing Pursuant to Section 33 of the Investment Company Act of 1940 by INVESCO Funds Group, Inc.,
INVESCO Institutional, Inc., INVESCO Distributors, Inc., A I M Advisors, Inc. (1940 Act Registration
No. 801-12313), and A I M Distributors, Inc. (1933 Act Regisiration No. 8-21323)

VIA CERTIFIED MAIL/RRR

Securities and Exchange Commission
450 Fifth Street
Washington, D.C. 20549

Ladies and Gentlemen:

Pursuant to Section 33 of the Investment Company Act of 194C, we hereby file on behalf of INVESCO Funds
Group, Inc., INVESCO Institutional, Inc., INVESCO Distributors, Inc., A 1M Advisors, Inc., an investment
adviser, and A I M Distributors, Inc., a distributor, a copy of Attachment 1 and Attachment 2 for Plaintiffs’
Response to Defendants’ Motion te Disiriss in Marvin Hunt,, et al. v. INVESCO Funds Group, Inc., et al,
Jeffrey S. Thomas, et al. v. A I M Advisors, Inc., et al and A I M Distributors, Inc., and Ronald Kondrackiv. A I M

Advisors, Inc. and A I M Distributors, Inc.
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Sincerely,

Stephen R. Rimes

Assistant General Counsel | FROCESSE@
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cc:  Mr. Robert B. Pike, SEC ~ Fort Worth | THOMSON
Mr. James H. Perry, SEC — Fort Worth FINANCIAL
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK.

e i,

I re ALLIANCEBERNSTEIN MUTUAL .
FUNDS EXCESSIVE FEE LITIGATION - | .
R . - MASTER FILE; 04-cv-4885 (SWK)

THIS DCOUMENT RELATES TO: All Actions

. .

. CONS LID TE NDED CO
lenttﬂ's by and through their counsel allege the following based upon the mv&etlgatmn

| of counsel, whmh included mtennews w1th persons with knowledge of the conduct complamed
of herem and a review of United States Secmih&g and BExchange Commission (“SEC”) ﬁl;ngs, ‘
well as other regulatory filings, reports, and advisories, press releases, media reports, news

‘ arncles, academw hberatnre and academic studies. Plamtlﬁ"s beheve (hat substanual addxtxonal

- evidentiary snpport will exist for the allegatlons set forth herem aﬁer areasonable opportumty

for-d:scovery.
NATURE on"rim ACTION
1. Thls isa class and derivative act:on based upon the chargmg of excessive and

1mproper fees and expenses to AlhanceBemstem mutual fand investors by Alliance Cap:tal
Management, L.P. (“Alliance™), the mvastment adviser ofthe Alha.nceBemstem fatmly of.
mutual funds, and those of i its subsxdlanes and affiliates also named herein es l_)efenc;!ants.
Defendsnts then used these .feiés, in part, to impx_-operly pay and induce brokel;ag_e firms to steer
more investoi's into AllianceBernstein mumt;l funds (the “AllianceBemstein Funds” or the
“Funds") As a result of their material omissions and conduct detailed below, Defendants are

hable under the Investment Adwsers Act of 1940 (the “Investment Ad\nsars Act™); the
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inveshsmt Company Act of 1940 (the “Investment Comps.e'y Act’;); for unjust enrichment; and -
© for breaches of thejr fiduciary duties to a class (the “Class™) of all persons or entities who held .
one or more shares or other ownership units ofAJliencsBemstem Funds, as set forth in_Bxhibit A
‘hereta, durmg the peﬂod June 22, 1999 to November 17, 2003, ineluswe (the “Class Penod"),
_ and who were damsged thereby. V
| 2, In essence, Defendsets used.AllimceBemstein Fund investor assets te pay
hckbaeks to brokerages in exchange for the brokerages steenng their clients mto |
AlhaneeBemstem Funds, Defendants referred to this as buylng “shelf-spaee" at the brokerages
where they made mghselesed and i tmpmper payments to bmkerages including Morgan Stanley,
Salomon Smith Batne};, Waelsovia Securities, Chase ‘Investment Services, and UPS Financial
'A Ser;rices to induce them to direct investers' into AllianceBerestein Funds. In addition,
" -Defendants pald brokerages to push AllianceBernstem F\mds through the use of dueeted
bmkerage -- awarding a brokerage firm the busiriess, and resulting commlsslons, of couductmg
tra_nsachons of the fund’s uniderlying securities. Then, once invested in one or more of the-
Al,litinceBemstei_n Funds, the inveetois were charged and paid mdjscloseﬂ fees to Defendants
that were used improperly by Defendants to pay brokers to push AllianceBemstein Fands en stitl
‘more mvestors in order to increase the level of i mvestments in AlllaneeBemstein Funds. |
3. A.lhance was motxvated to engage in this undigolosed plan of charging exceesive
- fees to Emd investors to capxtahze on Defendants scheme to mduce brokers to steer mvestors
mto AllianceBemstein Funds The fees Alhance collected for managmg and advising the
- Al_lianeeBemstem Fun_ds were calculated as a percentage of the Funds’ value ind, therefore,

- increased as the assets invested in the AllianeeBemsteih Funds grew While Allianee >thus

DOCsSR5497SVI
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benefited from the i'nerease in Fund assets, neither the Frinds nor the Fund investors benefitéd -
: from expanding the size of the Funds, ‘

4, Defendants practice of chargmg excessive fees and commissions to
AlhanceBernstem Funds investors to pay and induce brokers to steer investors mto ‘

Alha_nceBemstem Funds necessarily created material insurmountable conﬂxcts of'i mterost for the

~ brokers who were porportecﬂy acting in the best interests of their clients - but, in fact, were only

" concerned with their pay-offs from Alliance,

5. The practice of charging excessive fees and commissions also creatcd material

' ‘ msurmountable confhcts of interest for the investment adv:sers to the AlhanceBemstem Funds

who had a duty toactin the best interests of fand mvestors, but were, in fact, primasily

concerned with siphoning fees from AlhemceBernstem thds investors to induce brokers to

. mcrease artificially the amoum of i mvesmnent in AlhaneeBemstem Funds,

6. The truth about Alliance began to emerge on November 17, 2003, when the SEC
and the National Association of Securities Dea!ers (“NASD") fined and sanctioned the brokerage
h,ouse-Morgan S_tanley for, among other wrongdoing, aeoeptmg Defendants impermissible-
paﬁeow inv exchange for agggessiyely pushing AlﬁanceBemsteixi Punds over other motual funds
through a program known as the “Partners Program.” Pursuant o the Noversber 17, 2003 SEC

Order Instituting Administrative and Cease-eind-Deslst Proceedings, Making Findings, and

" Imposing Remedial Sanctions In The Matter of Morgan Stanley DW, Inc. (tbe “Morgan Stanley
' SEC Cease-and-Desist Orde;"’), Morgen Stanley wes required to “p'lace and maintain on its

website within 15 days of the date of entry.of the Order d:sclosures respecting the Parmers

* Program to include ., . the ﬁmd complexes participating in the program." See

ttps/vrorw.seo.gov/litigation/admin/33-8339 1t at § 43a. As a result, on December 1, 2003,

DOCS\254975v1 . 3
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the Morgan Stanlcy website a}:lmowlbdged that Al[ianceBm:nstein was'bne of the fund families
that paﬁicipated in the Partners Program.. .'S‘ee WWW.morganstmley.com/cgi-
_ bin/morganstanley.com/pressroom, cgt?actlon~load&md=306

A In the action against Morgan Stanley, the SEC condemned pract:ces 1denhcal1o
j the ones complained of herein stating that

This matter arises from Morgan Stanley DW’s faxlure to dlsclose
adequately certain material facts to its customers . . , [namely that]
it collected from a select group of mutual fund complexes amounts
in excess of standard sales loads and Rule 12b-1 trail payments.

L * L

Although the Asset Retenuon Program and Partners funds’
prospectuses and SAls [Statements of Additional Information] .
contain various disclosures concerning payments to the broker- .
dealers distributing their funds, none adequately disclose the

- preferred programs as such, nor do most provide sufficient facts

. about the preferred programs for investors to appreciate the
dimension of the conflicts of interest inherent in them, For
example, none of the prospectuses specifically discloses that
Morgan Stanley DW receives payments from the fund complexes, ’
that the find complexes send portfolio brokerage commissions to
Morgan Stanley DW or Morgan Stanley & Co. in exchange for -
enhanced sales and marketing, nor do they describe for investors
the various markeung advantages provided through the programs.

See Morgan Stanley Cease and Desist Order, at hitp://www.sec. gov/hhgatxonladmm/SS-
- 8339.htm, . | .

' 8 TheSEC concluded that such conduct violated Section 17(a)(2) of the Sec.m_'itie's"
Act of 1933 (“Securities Act™), among other statutes, th.at. prohibits one ﬁ'om'obtaining nioinef or
. property “by means of any untrue stitement of 2 méterial fact or any omission to staté a material
fact necessary in order to make the statement made, in liéht of the circumstance under which

they [were] made, not misleaﬁing.” b4

DOCS\Z34975v1 4
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"9, - In g similar enforcement action, the NASD also condemﬁed the practices at issué :

. herc and concluded that such payments to brokerages violated NASD Rule 2830(k), a rule that
prolubtts the type of directed brokerage paymente made by Alhance

10 Additional actions by the SEC, NASD, and/or the New York Stock Exchange

('NYSE") against Franklin Advisers, Ino,, Franklin Templeton Distributors, Inc., Bdward D,
J ones & Co., LP,, Massachusetts Financial Semces, and PIMCO Advisers Fund Management

LLC further 1llustrate the regu!atoxy crackdown on mutual funds that had engaged in d1rected

'brokerage and revenue-sharmg, and the recognition of the regulators that this conduct violates

applicable statutes and regulanons

11.  The actions by Alhance created msurmountable, unmanageable confhcts of

 interest that were not disclosed and that constituted violations of Defendants® ﬁdumary duﬁes

owed to the Funds’ investors, and vmlanons of the Investment Company Act and Investment,
Advisers A.Ot. Defend ants purposefully onutted to dxsctose any of the improper excesmve fees
and commmsmns passed on to Plamtiﬁ's and the other members of the Class, Defendants

concealed such fees used to induce brokers to push AlhanceBemstem Funds as they realized that

- the inducements created an insurmountable conﬂ1ct of mterest material to any reasonable person

deciding whether to invest in AlianceBernstein Funds. |
12, The acnona of Defendants described herein are no different from those already o

condemned by the SEC and NASD. As described by Senator Peter Fxtzgerald (R-IN. ) ina

J anuary 28, 2004 article in The Los Ang_eles Times about a Senate committee hearing on mutual

fund abdses, *‘the mutual fund industry is indeed the world’s largest skimming operation,™ . -

tantamount to *““a $7-trillion trough’ exploited by fund 'managers_, brokers and other insiders.” -

DOCS254975v1 5
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JURISDICTIO VE

13, The clauns asserted herem atise under and pursuant to Sectlons 34(b), 36(a) and
(b) and 48(a) of the Investment. Company Act, 15U.S.C, §§80a-33(b), 80a—35(a) and ('b) and
" 80a-47(a), Sectlons 206 and 215 ofthe Investment Advisers Act, 15 U.S. C. §§80b 6 and 80b-15
28U.8.C. §§ 1331 1337, and common law. °
| 14,  This Coun has Junsdlcnon over the Sllb] ect matter of this action pursuant to
Section 44 of the Investment Company Act, 15U. S C. §80a—43. Sectlon 214 of the Invcstment
- Advisers Act, 15 U. S.C §80b-14 and 28 U S C.§ 1391(b) This action is also brought under the
doctrine of pendant and supplemental jurisdiction, - _

15.  Many of the acts charged hefein, im__:luding the creation and utilization of .
improper revenue-sharing agreements, the failure to disclose the excessive fees and commissions.
that D_efendaﬁts improperly siphoned from All:iancaBomstein Funds investors, and thu 4 |

_ preparation and uisseminaﬁon of materially false. and misleading information, occurred in _
uubs!anﬁal part in this District. Defendants conducted uthcr substantial busiuess,within‘t!ﬁs
District and many Class members reside within this District, Add_ition&liy, Defgndants maintain
their headquasters in this judicial district, |

. ' 16.  In connection with the acts alleged in this complaint, Defendants, dlrectly or
iudirectly, used the meauns and: ixmtumgntaﬁiﬁw of interuta;e commerce, including, But not

" limited to, the mails, interstate telephone communicaﬁons, and the facilities of }he nutionul |

' securities merkets,

DOCS1254975v1 _ 6
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PARTIES

7. Plaintiff Cooper Aucoin held during the Class Period énd conu‘nues t0 hold.shares
or units of the AllianceBernstein Growth & Income B Fund has been damaged by the conduct
alleged herem A copy of his verification is attached as Bxhxbxt B, -submitted heremth.

-18. Plainnff Maria Victorino Bergmann held dunng the Class Period and continues to

 hold shares or units of the AllianceBernstein Global Strategio Income Trust and has been .

-damaged by the conduct alleged herein,

19, Plaintiff Robert M. Baker held during the Class Penod and continues to hold

;ghares or units of the AlhanceBemstcm Growth & Income Fund, the Alliance Bernstein -

Exchange Reserves, and the AlﬁanceBdmsteiu Premier Growth Fund and has been damaged by

the conduct alleged herein. .

20. - Plaintiff Victoria Ann Hendon held dunng the Class Period and continues to hold

shares ‘or units of the AllianceBernstein Technology Fund and has baen damaged by the conduct

dlleg:d herein.
| 21.  Plaintiff Peggy Batey held during the Class Period and continues to hold shares or
umts of the AllianceBemstein Technology Fund and has been damaged by the conduct alleged
herein. A copy of her vbnﬁcahon is attached as Exhibit B, submxttdd herewith.
22.  Plaintiff Marthe B ‘Bodek held during the Class Period sharés of the
AllianceBernstein Muni Incoms Fund Pmmdylvdnia Portfolio and has been damaged by the

- conduct allegedherein; i

23.  Plaintiff Winnie B, Fang held during the Class Period and continues to hold

shares or units of the AllianceBernstein Global Strategic Income 'I'ruét, the AllianceBemstein

DOCH\254975v1 7
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"Munii Income Fund Califofnia Portfollo, the AllianceBernstein Growth & Income Fund, and the
AllianceBernstein Premier Growth Fund aﬁd has been damaged by the conduct alleged herein,
| 24,  Plaintiff Margaret LePique held d\mng the Class Period and continues to hold
shares or inits of the. AllianceBemstein Growth & Income F\md, tha AllmnceBemstein Uhhty
| Tncome Fund and tho AllianceBemstein Balanced Shares Fund and has beea damaged by the
conduct al!eged herem. Dunng the Class Period, Margaret Lerque also held shatcs or units of
 the AlhanceBemstem Mumcxpal Income Fund Insured National Portfolio and has been damaged
by the conduct allcged hereun A copy of her venﬁcatiou is attached as Exhibit B, submxthed
* herewith. |
25.  Plaintiff Thomas S. LePique held durmg the Class Period and conunues to hold
shares or units of the AllianceBemstein Growth & Income Fund, the AlhanceBemstem Unhty
Income Fund, and the AlhanceBemstcm l?alanced Shares Fund and has been damaged by the
conduct x;.lleged hereit, During the Class Period, Thomas S. LePique aléd held shares or units ;)f
the AllizncoBemnstein Municipal Income Fund Insured Netions] Portfolio and has been damaged
'b}; the conduct alleged herein. A copy of his verification is attached as Exhibit B, submitted
herewith, | | | _ | | ‘ |
2. - Plaintiff George Robert Perry held during the Class Period and confinueé to hold

shares or units of the AlhanceBernstem Techmology Fund and has been damaged by the conduct

By a.lleged herein. .
27, Plamnﬁ' Veronica H. Townsend held dm-mg the Class Pmod shares or units of the ‘

‘ AlhmceBemstem ngh Yield Fund and has been damaged by the conduct alleged herein..

DOCS\254975v1 - 8
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28.  Plaintiff Sandra C. Cheatwood-held during the Class Period and continuies to hold

" shares or units of the AllianceBernstein Premier Growth Fund and has been damaged by the

conduct alleged herein.
29,  Plaintiff Frances J. Fux held during the Class Period and contmues to hold shares

or units of the AlhanceBemstem Premier Growth Fund and has been damaged by the'conduct

" glleged herein. . . .

30. ° Plaintiff Robert W. Wood 1988 Trust, Robert W. Wood Trustee held during the
Class Period shares or units of the AllianceBernstein Muni Income FundVCalifor'rllia Portfolio and
has been damaged by the conduct alleged herein, '

31.  Plaintiff Barbara J. Bash held durlng the Class Period and continues to hold shares

or units of tha AllianceBernstein Muni Income Fund Aﬁzona Portfoho and has been damaged by

the conduct alleged herein. A copy of her verification is attached as Exhihlt B, submitted

‘herewith.

32, Plaintiff Philip M. Dowling held during the Class Period and continues to hold
shares or units of the AllianceBernstein Muni Income Fund California Portfolio-and has been
damaged by the conduct alleged herein,

33.  Plaintiff Paul Bﬁback held duﬁng the Class Period shares or units of the |
AllianoeBemstein High Yield Fund and has been damaged by tho conduct alleged herein,

34, Plainﬁff La'wrence D. Co‘nrgd held during the Class Period and continues t§ hold .
shares or units of the AllianceBernstein Techn'oi_ogjr Fund, the AllianceBernstein Growth Fund,
the Alljan;eBemébein Premier Growth Fund, and the AllianceBemstein Growth & Income Fund

and has been damaged by the conduct alleged herein,

DOCS\254975v1 ' 9
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35, Piaintiff Deligflt F. Brickson héld:during the Class Period and continues to hold

. _s.hms.or' units of the AllianceBemstein Gréwth Fund and the AllianceBemstein Premier Growth -

Md and has been damaged by the conduct alléged herein, A copy of her verification is attached

as Bxhibit B, submitted herewith. | i | _
36. Plaintiff Sharon A, Gray, Custodlan Ryan Gray UTMA CA held durmg the Class

. Period and cantinues to hqld shares or units of the AllianceBemstein Premier Growth Fimd and

: has been dal;naged by 'thc conduct alleged herein,

37. 'Plaxnuﬁ' Hal and Shari Smith Family Trust held during the Class Period and
continues to hold shares or units of the AlhanceBemstem Technology Fund and the
AllianceBermstein Growth '& Income Fund gnd has been damaged by the conduct alleged hefein;
A copy of its veriﬁcaﬁ;m is attached as Bxﬁ%it B, subxhitted herewith, . | '

v 38. ‘Plaintiff Albert P. Stello, Ir. held dunng -the Clags Penod ghares or units of the
AlhanceBemstem Muni Inoome Fund Virginia Portfolio and has been damaged by the conduut
alleged herem |

39,  Plaintiff Donna D. Stello held durmg the Class Period shares or units of the:
AlhanceBemstem Muni Income Fund Vn'guna Portfolio and has been damaged by the conduct
alleged herein, | | |

40, Plam'aﬂ' Jack G. Rickard held durmg the'Class Period and continues to hold
sharos or units of the AlhanceBomstem High Yield Fund and the AlhanoeBemstem Technology
Fund and has been damaged by the conduct alleged herein, A copy of his venﬁcanon is attached
as Exhibit B, submltted herewith.

41. Plaintiff Martha B Rmkard held during the Class Penod and continues to hold ‘

 shares of units of the AlhanceBemstem ngh Yield Fund and the AllianceBemnstein Technology.

DOCS\234975v1 10
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" Fund and has been damaged by the conduct allegéd heiein. A copy of her verification is attached

as Exhibit B, submitted herewith,

42.  Plaintiff George W. Bookhout and Helen L. Bookhout, as Trustees of the

E Bookhout Family Trust held during the Claés Period and continues to hold shares or units of the
AllianceBemst'ein Technology Fund and hés-beén démaged by the conduct a]leéed herem A

copy of their venﬁcanon is attached as Exlnbnt B, submmed herewith,

43, ' Plaintiffs John H. Slaentine and Melva J ean Purcell held dunng the Class Penod
and continue to hold shares or umts of the AllianceBemstein Growth Fund and h_ave been
damaged By the conduct alleged herein. A copy of their verification is ilttéched as Bxhibit B,
submitted herewith. |
Defendants

The lnvestment Advuer and Alllance Defendants R C

) 44, Defendant Alliance, a rcglstered investment adviser under the Investment

© Advisers Act of 1940, as amended, provides dwemﬁed investment management and related

services globally to & broad range of clients including institutional investors, private clients,

- individual investors and institutional investors. Alliar,ice also provides a broad offeritig_ of -

invesﬁnent products, global in scdpe, with, expertise inboth taxab]e and tax-exempt securities.

Alhance operates in four business segments Institutional Tavestment Management Semces,

" Private Client Services, Retail Services and Instxmﬁonal Research Services. Alliance supervises -

client accounts with assets-as of June 30, 2003 totaling approximately $426 b:}lion. Alliance

* maintains its principal place of business at 1345 Avenue of the Americas, New York, NY 10105,

45,  Defendant Alliance Capital Management Holdings L.P. (“Alliace Capital")

- conducts its diversified investment management services business through Alliance, Alliance -

DOCS254975v1 . 11
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Capltal’s principal place of business is located af 1345 Avenue-of the Americas, New York, NY
. 10105,
| 46,  Defendant Alliance Capital Management Corporation (“ACMC”), an indirect
- wholly-owned subsidiary of Defendant AXA Financial, Tuc., conducts diversiﬁed investment
' 'management services business. ACMC’s prmclpal place of business is located at 1345 Avenue "
¢ of the Amencas, New York, NY 10105. ‘
| 47. . Defendants Alliance, Alliance Capltal and ACMC are collechvely referred to as
the “Investment Adviser Defendants." ' |
| 48. Defendant AXA Financial, Inc. ("AXA Fmanclal”) is engaged in financial
nrotecﬁbn and wealth management. The Company operates primaﬁ.ly.m western Burepe, North
: Americn__and the Asia-Pacific ré.gion, and, t0 a lesser extent, in other regions inclnding the
Middle East, «Aﬁiea' and South America. AXA Finanicial is 2 Delaware corporation which .
maintains its principal place of business it 1290 Avenue of ths Americas, New York, NY
10104, -

| 49, AllianceBernstein Investment Reseafch and Management, Inc. (formerly known
as Alliaﬂce Fund Distributors, Inc.) (“Alliance Distributqrsé") is the distributor of the
AllianceBomstein Funds. ‘Alliance Distxfl:butorss is located at 1345 Avenue of the ﬁdrnaricas,
New York, NY 10105. |
The Officers and Director Defend'amn
The Directors

. 50. Defendants John D. Carifa (“Carifs”), Ruth Block (“Block”), David H. Dievler

(“Dxevler”), John H, Dobkin (“Dobkm » W1llmm H. Foulk, Jr. (“Foulk”), Clifford L. Michel
(“chhel”), and Donald J Robmson (“Robmson”) were Directars and/or Ofﬁcers of the

AlhanceBemstem Funds during the Class Period and are collectively referred to herein as the

DOCB\254975v] 12
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: ;'birectdi'f Deferidants” For the ;'mrpose's of th;air service as directors of the AlIimceﬁemstein
Funds, the business address of eacl} of the Director Defendants is 1345 Avenue of the Americas,
" New Yérk, NY 10105, |
| 51, .‘ During thie Class Period, Carifa acted as a Director or Trustee‘oi"SI compahies it;
ﬂw-AHimché%ﬁstein fund complex and oversaw 116 portfolios in the find corﬁpl_ex. _Caﬁfa is
~an Mtefested director because he also holds the positions of President, Chief Qperat.ing Officer
aﬁd Director of ACMC. Carifa violated his ﬁducigry duties to the Punds and the Funds’
investors by knoWingly and rec,klessly participating in, approving, and/or allowing the conduct
complained of herein, | | |
52.  During the Class Period, Block acted asa leéctéx_’ or Trustee of 43 companies in
the AllianceBemstein fund complex and oversai 97 portfolios in the fund complex. Forher
services as a Directér of the AllianceBémsteih Funds, Block received compensation to_taling o
'$192,600 forthfscalyear nded October 31, 2002. Block violated her fiduclary duties o the
" Funds and the Funds’ investors by knowingly and reckléssly pa}ticipating in, approviﬁg,'andfof
allowmg the conduct complained of herein. | |
53. ' Dunng the Class Penod, Dxevlcr acted as a Director or 'h'ustee of 47 compames
in the AllianceBemstein fund compiex and oversaw 101 portfohos in the fund complex. Dlevler s
was dlso the Semor Vice President of ACMC responsxble for mutual fund- admunsttanon, unul
| 1994 For his servwes ag a Director, Diever received compensauon totaling $246,238 for the
fiscal year ended October 31, 2002, Dievler violated his ﬁducmry dutws to the Funds and the
Funds’ mvestors by knowingly and recklessly partlclpating in, approvmg, and/or allowing the

conduct complained ofherein
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o4 - Dliring tﬂe élass i’eriod, Dobkin acted as a Director or Trustee of 45 companies
. in the AllianceBernstein fund complex and f)Versaw 98 portfolios in the _fun.d complex. For his
L services as a Directdt, Dobkin received c'ompensatiox: totaling $241,700 for the fiscal year ended
.Octoher 31, 2002. Dobkm violated his fiduciary duties to the Funds and the Funds’ investorsby -
B lmowmgly and recklessly pamcxpahng in, approving, and/or allowing the conduct complained of . -
s, | . |
55.  During the Class Period, Foulk acted es a Director or Trusteo of 48 companies in
.the’ A.lhanccBemstem fund complex and oversaw 113 portfolios i m the fund complex. For his -
i services as a Dxrcctor, Foulk received compensntmn totalmg $241,700 for the fiscal year ended
" October 31, 2002, Foulk violated his fiduciary duties to the Funds and the Funds’ investors by -
knowingly and recfdessly pgrticipaﬁng,in, #ppmving, S,nd/or gllowing thé conducf coniplained of
herein. . . ‘ .

- 56. Dnrmg the Class Period, Michel acted as a Director or Trustes 6£ 44 companies in
the AlIianceBgrxiétein fund complex and oversaw 97 portfolios in the fund complex, For his
sér'viqes 88 a Director, Michel recei.ved compensation tota}ing $201,950 for the fiscal year ended
October 31, 2002. Michel violated his ﬁducia;'y duties to the Funds and the Funds’ investors by
knowingly and réckles'sly participating in, approving, and/or allowing the cbn@lugt comblained 6f '
herein. | | | |

-5 During the Class Period; Robinson acted as a Director or fI':‘ﬁ_sfee of 46 companies
in the'AllianceBe'mstgin fund complex' and oversaw 96 pt)lrtfoiios in tﬁe fund complex. For his
" servicesas a Direétor. Robinson received comﬁensatio‘ri totaling $193,100 for the fiscal year
‘ended Octobelvr 31, 200-2. Roﬂinson violated his ﬁduciéry duties to the Funds and the Funds’
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.investors by knowingly and recldessiy perﬁcipating in, approving, and/or allewing the condu'e; '
complairied of herem . |
58. Defendants John Does 1-100 were Alliance Directors and/or Officers during the
Class Period, and any othér wrongdoers leter discovered, whose identities have yet to be
ascertained and which will be dfetennixied during the course of plamtxffs' eounsel's onéeing
investigation. L V
The AllianceBernstein Funds
59.  Nominal defondants the AllismoeBernstein Funds‘, s identified on the list annexed
 heteto as Exhibit A, are open-epded hﬁana_gement companies consisting of the capital invested b&
mutual fund shareholders, all»having‘ a Board of -detees or Bpard of Directors charged with
' representing the interests of the sharsholders in the Funds, The AllianceBemstein Funds ars
named as noininal defendants solely to the extent they may be deemed necessary and |
indispensable parhes pursuant to Rule 19 of the Federal Rules-of Civil Procedure. and to- the
) .extent necessary to ensure the availability of adequate remedies,

60. The AlhanceBemstem Funds offer multiple classes of shares, with each class
represenhng a pro rata interest in eaeh AllianceBernstein Fund, AlhaneeBemstem Pund shares
are issued to AlhanoeBernsteh Fund investors pursuant to Prospectuses that must comply w1th
the federal aecurmes laws, mcludmg the Investment Company Act. All of the Prospectuses are
 substantially the same on the matters relevanit to this litigation, '

61.  Bachofthe AlhanceBemstem ande isan opem-ended management mvestment

: company orgamzed s either Massachusetts business trusts or Mmyland oorporauons An open-

“ended company isa management company that “offer{s] for sale or has outstanding any
redeemable securitfies] of which it is the issuer.” 15 U.S.C. § 80a-5. A redeemable security is’

defined as “any security . . . under the terms of which the holder, upon its presentation to the
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-issuer. . is entitled . . -t receive approximately his proportionate share of the issuer’s current
o net assets, or the cash equivalent thereof,” .15 U.S. C. §803~2(a)(32)
‘ 62.  Allofthe AlllanceBemsteln F\mds offer securities, Many of the

AllianceB emstein Funds offer multiple separate series of secmitles which are commonly refen'ed

to as Portfolios Bach of the Portfolios; as ‘aiso identified on the list annexed hereto as Bxhilut A, ..

is a separate pool of capitgl invested by mutuel fund shereholders constituting, in effect, a
. separate fund with its own investment objective, policies, and shares.. |
6. Allofthe AllianceBernstein Funds are alter egos of one another. The Funds are
éséenﬁlaﬂy pools of investor asseis that are managed and administered by a common body of
ofﬁcers and employees of. Alllance who ddminister the AlllanceBemstem Funds generally, The
‘AllianceBemstein Funds have 1o mdependent wall and are totally dommated by Alhance and the
common body of Directors established by Alliance. Thus, in slxbstance, the AllianceBernstein
_Punds function as components of one unitary organization. |
64, All AllianceBemstein Funds shére Alliance as their investment adviser‘and share
Alhanoe stlnbutors as their principal undenvnter and distributor. The actions taken by -
‘Alliance and Alliance Distributors for au individual F\md also aﬂ'ects the other AlhanceBomstem
Funds. For example, the Statement of Additional Information to be read in comuncuon with the
»Pmqucws dated March 1, 2003, for the Premier Portfolio of All:anceBerﬂstem Select Investor
Seties, Inc, (fk/a Allilmce‘ éclect Investor Series, Inc.) describes several v)ay's in which the.
actions takén by Alliance and Alliance Distributorss impaot all the Funds: |
Ce‘rtainbtlther clients of the Adviser mﬁy have investment '
objectives and policies similar to those of the Fund. The Adviser
may, from time to time, take recommendations which result in the
. purchase or sale of a particular security by its otter clients -

simultaneously with the Fund. If transactions on behalf of more
than one chent during the same penod increase the demand for
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', - securities being purchased or the supply of securities being sold,

there may be an adverse effect on price or quantity. It is the policy
of the Adviser to allocate advisory recommendations and tha -
placing of orders in a manner which is deemed equitéble by the
Adviser to the accounts involved, including the Fund. When two or
more of the clients of the Adviser (including the Fund) are

- purchasing or selling the same-security on a given day from the
-same broker-dealer, such transactions may be averaged as to price.

* % »

" In the purchase and sale of over-the-counter securitles, it is the

Fund's pollcy to use the primary market makers except when a
better price can be obtained by using a broker. The Board of
Directors.has approved, as in the best interests of the Fund and the
shareholders; a policy of consxdenng, among other factors, sales of
the Fund's shares as a factor in the selection of broker-dealers to
execute portfolio transactions, subject to best execution. The
Adviser is authorized under the Advisory Agreement to place
brokerage business with such brokers and dealers. The use of
brokers who supply supplemental research end analysis and other
services may result in the payment of higher commissions than

. . those available from other brokeys and dealers who provide only

A}

'DOCS\254575v1

the execution of portfolio transactions. In addmon, the
supplemental research and analysis and other services that may be
obtained from brokers and dealers through which brokerage
transactions are effected may be useful to the Adviser in
connection with advisory clients other than the Fund,

' Investment decisions for thie Fund are made independently from
- those for other investment companies and other adwsory accounts

managed by the Adviser. It may happen, on occasion, that the same

 gecurity is.held in the portfolio of the Fund and one or more of

such other companies or accounts. Simullaneous transactions are
likely when several funds or accounts are managed by the same

_adviser, particularly when a security is suitable for the investment

objectives of more than one of such companies or accounts. When
two-or more companies or accounts managed by the Adviser are
simultaneously engaged in the purchase or sale of the same
security, the transactions are allocated to the respective companies
or accounts both as to amount and price, in accordance with a
method deemed equitable to each company or account. In some
cases this system may adversely affect the price paid or received

- by the Fund or the size of the position obtainable for the Fund,

Allocations are made by the officers of the Fund or of the Adviser,
Purchases and sales of portfolio securities are deterniined by the
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Adyiser and aré .placed with broker-dea.lers by the order
department of the Adviser. -

65. Similarly, tho-SEC lssucd a seport in Devember 2000 titled “Division of
Investment Management: Repoft on Mutual Fund Fees and Bxpenses™ where it was notéd that
“. .. many fand expenses, including the management fee, are incurred at the portfolio leve] and

. then Quocated among a fimd’s classes typically based on the relaﬁv_é net assets of each cl,ass.."

_ SUBST ALLEGATI
DEFE‘ANTIMPR-' LY USED ASSETS TO
* BROKERS TO PUSH AL STEIN FUNDS O G TO

‘ l])efendants Used Ymproper Means to Acquire “Shelf-Space” at Brokerages
66. Unbeknownst 1o Plamuﬂ’s and the other members of the Class, Alliance used the _

. ';ssets of it# mutual fimd mvestors to participate in “shel'f-space programs at various brokerages,
incitidirx.g, vbut hot limited to, Morgan Sfax;ley; _Sdlomorj_ Smith.Bamey, Wachovia Securities,
Chase Investment Sérvices, and UBS Fiﬁancial Semces . Alljance improperly paid these and
other :lar(AJkerages to aggressively push AllianceBemstein mutual fands on unwitting investors.

: Allia»nce'made'thése payments through a variety of means including: directing thé trades 4_ and
.the lu;:lntiVe commissions — in the securities and other investments of the underlying investment
portfohos of the AllianceBernstein Funds to these bmkerages (“duected brokerage”), paying
excessive commissions under the guise of “Soft Dollars,” as deﬂned below; and, making other

' ~ improper payments used as inducements to brokerages to stesr their unwitting clients into
AllianceBernstein ths. To_the extent revenue sﬁaﬁng payments were purportedly made from
the assets of the Im"estnient Adviser Defendants or Alliance Disti'ibutorss, th_ose cémpanies .
reimbursed themselves tb:ougl'm management fees and other payments from the AllianceBernstein

| ' th‘ds.
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67. Thése quid pro quo “shelf-space” axrangeménts between Défendants and the
brokerage firms called for m_illipns .of dollars in additional compensation to be paid from
. Defendants to the brok'erages as incentiVe_to steer ﬁnwittin_g iﬁyestors into the AllianceBemnstein .
Funds, resulting in inflated fees being paid by investors. According to. a former Intema_l_ -
Wholesaler who was employed by Alliance fiom September 2000 to January 2004, wholesalers
were given a budget of support dollars to uss to incentivize, brbkém. In addition, soft dollars
. were also used to incentivize br‘oker-s. ' | '

'68,  Pursuant to the f‘shelf-s‘bace"_program agrcezﬁents, brokers steered ‘u'nknowing \
‘clients into AllianceBemstein Funds because the brokers 'wére‘paid more for AllianceBemstein
Funds than for other mutual fiinds, According to the former Wh'oksaler reférence in‘ paragraph
'66, arrangements for shelf-space at bquerages were; mgnged .by upper management. The
i?rokeréges would tell Alli.ance how much it would cost for Alliénce to “pay to plgy." e

69. " The payments for thes;. quid pro éub arrangements with brokerage houqes came
in the form of “revenue-sharing” payments consisting of improper and excessive “soﬁb dOIlars,f‘
12b-1 fees, and directed brokerage, among other irn_p;oper inducements. |

70, . The costs of Alliance’s révénue‘-s‘haring agreements were the burden of the
AllianceBemstein Funds’ ghareholders through ihe, fees and expanses peid by the Funds and their
o éhateholders. As described in the ltmspecms datéd Novembet 3, 2063 for the AIﬁance}Bens}e_in
Growth Funds, which include the Premier Growth Fond, the Growth Fund, the Mid-Cap Growth
Fund, the Small Cap GrowthFund, the Technology Fund, the Health Care Fund, the
‘ Intemationél Prerﬁier Growth Fund, the‘ Worldwidé Privatization Growth Fund, and the New
Burope Fiind, there are “foes and expenses that you [the shareholderj may pay if you bﬁy Ancf
hold shares of the Funds,” Theses are stated to include both “SHAREHOLDER FEES (fecs pﬁd

~
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. directly from your investments”) and “ANNUAL FUND OPERATING EXPENSES (exponses
: that are deducted from Fund assets).” | li |
7N. In addltlon to receiving improper and excessive “12b-1” fees and higher

comntission for sélling AllianceBemstein Funds brokers were also treated to glﬁs and vacati.ons.‘_

' According to a former mutual fund broker who spent time with an Alliance wholesaler, Alliance -
~ was notonous for buymg sholf-space In addition, Alliance would routinely shlp in lobster
: .dmnors as an mcep’ove for brokers. According to the former Wholesaler referenced i 1_n patagraph
_ 6 6, brokers would receil'e payments of thousands of dollars, trips to Mexico, ﬁshing trips, and
uckets to sporting events,

. Defendants Paid Brokerages to Push Unwitting Cllents Into AllianceBemstein ands

72. . Defendants regularly-made revenue-shafing poyments to brokerage houses as part
of the guid pro quo “shelf-space” arrangements. In other words, Defendants paid the brokerage |
houses and their brokers to push their clients into AllianceBemstein Funds. To the extent

' rwenue-sﬁaﬁng iaayments were made by the Investment Adyviser, the vInvostmenthdviSer
recouped these payments through their management fees, thereby directly diminishing investol's’
holdings in the Funds. D

73.  Aliiance setup a division called the New York Conclerge Service ostoxloibly asa
lueans to reimburse employees.for business axpensos In reality, however, the New Yotk
Concierge Service was uged to reimburse Alliance employees for payments to brokers ' who
steered investors into AllianceBernstein Funds.

74, A]hance had agreements and arrangements w:th more than a dozen brokerage
firms whereby AlhanceBamstem Funds were promoted prefereohally in exchange for special
payme'nt rates to brok_em gelling AllianceBemstein Funds, directed lirokarage payments,
vaations, and gifts. Meny of theso brokerage firms have now admitted their “shelF space” -
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artangements for which Alliancé “paid to play” with funds siphoned from the Funds and their .
'  shareholders.

78, | Although precise information tegani_ing the total amount Alliance hﬁproperly paid
under its multiple revenue-sharing agme:ﬁtmts will not be available until discovery, infomation
_that has been n;mde public by other major mutual fuﬁd companie.é; shows that teﬁs'. of mﬂliﬁns of

, "-c;ol]ars would have been paid by Alliance. ?For example, as reported in the Decembér 29,2004
edition of The #’all Street Journal “Regulatbrs Find Problem Trac}iﬁg at Edward J ones ~ Pim:x
Acliowledges to Government thet it I"ailed_to Disclose Practices I;eadihg to Penalty and Shake .
‘Up,” according to-California Aﬁéméy General Bill Lockyer, Edward D, Jones & Co., L.P.
received $300 million or more under its various tevénue-shaﬁng,agreemmts with seﬁen mutual .
fund families. |
) . 76. | _“None of Alliance’s impfoper revenue-sharing égreaments was discloséd dunng '
_ ﬁe Class Period, | - |
| Allianée’s Improper “Shelf-Space” Arrangements wﬁh Morgan Stanley
| 77.  -According to intemal Morgan Stanley documents as well ag form_er Morgan
Stanley brokers.who worked for Morgan Stanley Mg the Class Period, the “shelf-space -
progfam" in which Alliance parﬁéiﬁated at Morgan Stanley was called the “Asset _Retent:i'on
‘Program,” later renamed the “Partners Program.” The Partriers Program was nothiﬁg ﬁwre than
a vehicle for eﬁabﬁng a series of veiled payments by mutual find issues such as Alliance to |
Morgan Stanley to steer unknowing investors into ﬂmei} funds. Under the “Partner’s
Program,” Morgan Staniey brokerq improperly and aggressivefl'y pushed AllianceBemstein
: Fuhds on.unwit.ﬁng cilents solely becanse they received more ca;h to do ab, not ligcaﬁse
such funds were in the best interests of the investors. According to Morgsn Stanley internal

documents, Alliance paid millions of dollars during the Class Period in directed brokerage and
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' other'xheahs as part of the guid pro guo. arrangément with Morgan Stanley to participate in the -
-Morgan’Stanley Partners Program. In numerous énforcement actions to date, such payments
. have been condemned by the SEC as being-imbroper and creating conflicts of interest that were
not properly disclosed to investors, |
7, According to the Morgan'Stauley SEC Coaso-and-Desist Order:
‘ The selective marketing programs that Morgan Stanley DW
operated, initially known as the Asset Retention Program and later
. a3 the Partners Program, created an undisclosed conflict of interest
- because Morgan Stanley DW was authorized to offer and sell
.shares of approximately 115 mutual fund complexes, but the firm
and its FAs received additional compensation for the sale of the
mutual funds of a select group of fund complexes,
See The Morgan Stanley. SBC Cease-and-Desist Order, at http://www.sec.gdv/litigation/admin/ :
33-8339.htm..

79. Si'milarly,‘ the NASD issued a news release, titled “NASD Cha.rgés Morgan
Stenley with Giving Preferential Treatment to Certain Mutual Funds in Exchange for Brokerage
Commission Pagments” (the “November 17 NASD News Release”), which explained that:

~ ...Morgan Stanley operated two programs - the Aszet Retention
Program and the Partners Program - in which it gave favorable
treatment to products offered by as many as 16 mutual fund
companies out of a total of over 115 fund complexes that could be
_sold by the firm’s sales force. In return for thess brokerage
commissions and other payments, mutual fund companies 3 recewed
preferenual treatment by Morgean Stanley
See The November 17 NASD News Release, at http._//www.nasﬂ.60m/web7idcplg?lchervce=SS
GET PAGE&ssDocName=NASDW 002819&ssSOurceNodeld=1 108.

80. Thiough the Partners Program, Alliance paid excessive commissions.to Morgan
Stanley brokers to induce them to sell AllianceBernstein Funds. According to brokers -employed
by Morgan Stanley during the Class Period, and internal Morgan Stanley doouments, pursuant to

the Partners Program, Morgan Stanley adopted éhroker, “Incentive Compensation” payout gnd
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that provided up to- 3% greater compensation for sales of "asset-babed products” versus
| “u‘ansacﬁon-basefi products.” AllignceBempt-ein Funds were classified as “asset-based. -
.products,” wbile nbn-Pax_‘tner Program funds wer¢ classified as “transaction-besed products” and
resulted in a sﬁxaller payout to the broker |

81. | Under the compensanon gnd discussed above, for mstance a broker whosc |

v annual production is over $1.million received 42% of the comniissions on “asset-based products”
| and 40% of the comnﬂmons on "u'ansacuon-based products.” Acoordmgly, brokers generally
recelved a higher payout from the sale of AlhanceBemstem Funds than *'n n-Part_ner” mutual
funds, S : | .

82.  Because of the improper use of'mutuAa'l funds’ assets paid out as inducements by -
Alliance, Morgan Stanley’s management made it clear througb ﬁnﬁ-wide memos that it wanted
its brokers to take advantage of the paybixt grid by directing investors into AllianceBemsteiﬁ ‘

Funds.. As stated b}-r Bruce Alonso, the managing director of Morgan Stanle.j’s Investor -

| Advisory Services Division, in a firm-wide message enﬁtled “An Important Message from Bruce

Alonso Regarding the 2003 Comp_ens'ation Plem” cimule;ted throughout Motgen Stanley in |

December of '2062: *“the recently _annobnced 2003 Qomp‘ensation Plan provides you with the

3 qpportunity to increase your ow?erbll compensation by focusing.on asset-based products,” ie.,
AllianceBemstein_ Funds ' . . |

| 83, - Additionally, in order to further push AllianceBernstein Funds and reap the

benefits of the extra inducements from Alliance, Morgm Sta_nley maﬁagemeﬁt gave

' AllianceBemstoin Funds priority placement in the review of fund materials to be distributed to _ -

. Morgan Sfanley’ brpkerb; geve Alliance access to Morgan Stanley’s branch' system at thebranch .

. managers’ discretion; gave Alliance direct access to Morgan Stanley brokers; included Alliance
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.-in.Morgan 'Stanléy broker events; and'invited Alliance to pérticipdte in programs broadcasted to
brokers over Morgan Stanley s internal systems
84, In the Admlmstranvc Proceeding against Morgan Stanley, the SBC found that:

In exchangs for participation in the program, the Asset Retention
- Program Participants paid Morgan Stanley DW: (i) 15 or 20 basis -
. points (“bps”) on gross sales of open-end, variable-priced mutual.
- fund shares (the “gross sales payments”) and (if) 5 bps on aged
 assets (participating fund shares held over one year), which the
* firm then paid 1o the FAs responsible for the accounts holding
these assets. These paymenta were in addition to existing
payments such as commissions, 12b-1 fees, shareholder
servicing fees and account maintenance fees,

*, * %*

In return for their payments, program participants received a
number of marketing benefits, First, Morgan Stanley DW -
. included all Asset Retention Program Participants on its
“preferred list,” Which was a list of fund complexes that FAs
~Should laok to first in making recommendations of mutual-
fund products, Second, it ensured that Asset Retention Program
Participants had & “higher profile” in. Morgan Stanley DW's.
sales system than non-parﬂclpaﬂng fund complexes by, among
- other things, increasing the visibility of the Asset Retention
" Program Participants on its FAs’ [Fmanclal Advisers]
workstations. Third, the program participants were eligible to
participate in the firm's 401(k) programs and to offer offshore fund
products to Morgan Stanley DW's customers

- .Morgan Stanley DW also provided “lncenﬁves designed to

- support Jong-term mutnal fund asset retention goals.” In
‘particular, Morgan Stanley DW paid the 5bps component of the
Asget Retention Program payment to FAs, thus incentivizing FAs
to encourage their customers to make, and then retain over the
specified time period, their investments in mutual fond complexes
parucxpatmg in the Asset Retention Program.

See The 'Morga.n. S_ta.nley SEC Cease-and-Desist Order, at
http:/fwww sec.gov/litigation/admin/33-8339.htm. [Emphasis added.]
85.  Similarly, the November 17 NASD News Release stated that:
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. [T)kis participating mutual fund companies [including Alliarice]
paid Morgan Stanley an extra 15 to 20 basis points on each sale.
This was over and above the normal fees earned by the firm for
selling the funds,
See November 17 NASD News Release, at http: //www .nasd com/web/xdcplg?Ichervce=SS
E GET PAGE&ssDocNamwNASDW 002819&ssSOu:ceNode1d==l 108
86. | 'I‘he revenue shanng arrangements dlscussed above resulted in improperly inflated
fees charged to mvestors with no resultmg beneﬁt to investors, As stated in the November 3,
2003 Prospectus for the AlhaneeBemstem Growth Funds, which is virtually identical in
substance to alI Prospectuses lssued during the Class Period, these fees, which include
management fees and 12b 1 fees, are “expenses that- are deducted from Fund assets.” After
payment, the 12b-1 fees are specifically assessed agamst the interests of the mdmdual
h.areholders Fm'thermore, both 12b-1 and management fees lmmedzately reduce the amount for
' whnch shareholders are legally ennﬂed to redeem their shares Thess fees mcluded amounts
| suﬁc:ently large to pay revenue shanng expenses dtrectly orto renmburse the mvestment
advisor, dxstnbutor or their affiliates for such payments, As explained in the November 17
~ NASD News Release' , : '
This extra compensation paid to. Morgan Stanley for the
preferential treatment included millions of dollars paid by the
‘mutual fands through commissions oharg’ed by the firm for trades
it executed for the funds. These commissions were sufficiently. -
large to pay for the special treatment, as well as the costs of u'ade
execution,
Sée The November 17 NASD News Reloase,at http :‘//wwwv.nasd_.comlweb/idcplg?Ich'erchSS

GET PAGE&ssbocNngNASDW 002819&ssSOurceNodeld=1108,
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The Fine and Censure of Morgan Stanley for its Involvement with Alliance And Other
Preferred Partoers

s‘7§ For its role in accepting improp_er inducement payment_s ﬁoxn Alliance, among-
other} wrongdoing, Morgan Stanley has been fined and censured by the SBC and NASD .and'has
agreed to pay ﬁnes totalmg $50 million. On November 17, 2003, the SEC rssued & press releage
(the “November 17 SEC Release") that announced |

[T]ho institution and srmultaneous settlernent of an enforcement

action against Morgan Stanley DW Inc. (Morgan Stanley) for

failing to provide customers important information relating to

thejr purchases of mutual fund shares. As part of the settlement,

Morgan Stanley will pay $50 million in disgorgement and

. penalties, all of which will be placed in a Fair Pund for distribution
to certain Morgan Stanley customers.

IR

| 2 * '_*

. Thé Commission’s Order finds that this conduct violated Section
17(a)(2) of the Securities Act of 1933 and Rule 10b-10 under the
Securities Exchange Act of 1934, Section 17(3)(2) prohlbrts the -
making of materially mrsleadmg statements or omissions in the .
offer and sale of securities. Rule 10b-10 requires broker dealers to

~ disclose the source and amount of any remuneration received from
third parties in connection with a securities transaction. The
Order also finds that the conduct violated NASD Rule 2830(k),

- which prohibits NASD members from favoring the sale of
mutual fund shares based on the recelpt of brokerage
eommisslons. .

W
The NASD aIso announced today a settled action agamst Morgan

. Stanley for violations of NASD Rule 2830(k) arising from the
‘Partners Program and its predecessor

See SEC Charges Morgan Stanley With Inadequate Disclosure in Mutual Fund Sales - Morgan .
Stanley Pays $50 Million To Settle SEC Actron. November 17, 2003, at
hitp/orwe.seo, govinews/press/2003-159.htm. {Ermphasis added.]

() TheNovember 17 NASD News Release stated:
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[The) NASD ‘today announced that.it sanotioned Morgan Stanley - .-
DW Inc, for giving preferential treatment to cerfain mutual fund
compames in return for mzllions of doltars in brokerage

comnussxons

TR "

This conduct violated NASD'’s “Anti-Reciprocal Rule,” Conduct
Rule 2830(k), which prohibits members from favoring the
. distribution of shares of particular mutual funds on the basis of

brokerage commissions to be paid by the mutual fund companies,

as well as allowing sales personnel to share in directed brokerage

commigsions, One lmpoxtant purpose of the rule is to help

eliminate conflicts of interest in the sale of mutual funds.
See The November 17 NASD ‘News Release, at http://www., nasd.comlwebhdcplg?ldcservee=SS
GET PAGB&ssDocName=NASDW 002819&ssSOureerdeId—1 108; see also NASD Rule
2830(k) ' ' '

88.  With respect to the “shelf space” program mvclvmg Alhance discussed above,
' Stephen M. Cutler, Director of the SEC’s Division of Enforcement, stated that unbeknownst to
: mvestqrs in the AlhanceBemstem Funds, 5‘Morgan Stanley received monetary incentives [from
Alliance} --in the form of ‘shelf-space’v payments —~ to sell particular munial funds [i.e,
AlhanceB emstem Funds] to its customers. When customers purchase mutual funds, they should
understaud the nature and extent of any conﬂmts of interest that may affect the transactlon " See

SEC Charges Morgan Stanley With Inadequate stclosure in’ Mutual Fu.nd Sales - Motgan

o -Stanley Pays $50 Mllhon To Settle SEC Actlon, November 17 2003 at

pﬁp.//www §€EC, gov/news/press/2003-159.htm

The mvestlgauon by the SEC and NASD and the resultmg settlement with the
N first target, Morgan Stanley, has received wuie praise, including from members of Congress, As
~ stated by Sen. Peter Fitzgerald (R-II.) who is leading a Cengressxonal inquiry of the mutual :

- funds industry:
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{The] settlement ‘goes to show that the mutual fund menagers.as -
- well as broker dealers have too often viewed mutual fund :
- shareholders as- sheep to be sheared, ... Congress has to figure
" out the variety oi’ ways people are bemg sheared o that we can
stop it.’

k See Brook A. Masters and Kathleen De.y, Moi'gan Stanley Settles with SEC, NASD; Firm

Accused of Failing to Dlsclose Funds’ Payments, THE WASHINGTON POSsT, Nov. 18 2003 atBl.: . .

. 90. Morgan Stanley was not the only bmkerage firm that accepted payments from
| .Alliancehin, exchange for pushmg investors into A]hanceBemstem Funds. During the Class-
Per'iod, Alll ance elso meﬂe “ghelf-space” payments to other major bfolc'e:age hoﬁses including
 Salomon Smith Bamey, Waehoﬁa Securities, and UBS Financial Seeyi_ces, Ino., among others, .
Alliance’s Improp er Shelf-Spaee Arrangements witﬁ Smith Baraey

91. ~ InaMarch 22, 2004 supplementto numerous Smith Barney Funds Prospectuses,
the followmg language appeared |

Effective March 22, 2004 ‘the followmg is added aﬁer the first
" paragraph under the heading “Management — Distribution plans”
in the Prospectuses for each of the Funds listed below:

. In addition, the distributors may make payments for distribution
.. and/or sharcholder servicing activities out of their past profits and
other available sources, The distributors may also make payments
for marketing, promotional or related expenses to dealers. The
amount of these payments is determined by the distributors and
“may be substantial. The manager or an affiliate may make similar
payments under similar arrengements,

" The payments described above are often referred toas -
“revenue sharing payments.” The recipients of such payments-
may include the funds’ distributor and other affillates of the
manager, broker-dealers, financial institntions and other
financial intermediaries through which investors may purchase
.shares of a fund, In some circumstances, such payments may
create an incentive for an intermediary or its employees or
associated persons to recommend or sell.shares of a fund to
you.. Please contect your financial mte:medlary for details about

-revenue sharmg payments it may receive,

<~
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- (Bmphasis aﬂded). . . _

- 92, The AllianceBemstein Funds were identified as one of the {nﬁ'tual_fund families
that Smith Bamey, & division of Citigroup Global Markets Inc. (“CGMT"), brokers were paid to
‘pushina :Iu.ne 2004 press release on the Smiih'B’amey website titl¢d “Mutual I';\inds, Revenue
.Shaﬁné and Fund Families.” See ﬁttp://M.snﬁﬂnbarney.com/products_sexvices/ '

mutual_finds/investor_information/revenueshare. html,

N -Allianc'e’simpropei' “Shelf-Space” Arrangements with Wachovia Securities

93.  Wachovia Securities has also said that it “receive[s] payments from many of the
compenies whoss funds we sell.”. See httpy//www.wachovia.com/files/Mutual_Fund_

- Guide2.pdf. Wachovia Securities, on its website, idenﬁﬁed the AllianceBernstein F\m‘ds as ‘one‘
of the mutual fund families fro{n v.vhich Wachovia received payments;- According vto Wachv;via,
payments “can range ashigh as 2/10 of 1 p'er?ent of fund sal§s at Wachovia Securities.” See id, |
These payments are in addition to the compensation formula for Wachovig 'ﬁnaricial advisers
who sell the funds. - | |
Amance's “Shelffspac‘e” Arrangement with UBS Financial Services Inc.

94.. . According to a posting on the UBS Finaqcial'Services Inc. ("UBS”) website dated

- September 1, 2004, A“[i]n .a‘dditioq to sales loads and 12b-1 fees Teceived from the m\.xtua'l funds
themselves, UBS Financial Sewiées Inc, recsives revenue sharing payments from many of the
distributors and/or advisors of the mutual fands that we sell” UBS received up to 7,500,000
per year from each mutual fund company in the revenue-sharing scheme. - |

95. Alﬁance was a Tier I fund company. According to the UBS website, Tier I
companies are provided “greatér access to [UBS] branch offices and_Fiqancial Advisors for

training, marketing and other promotional activities,”
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' 56; Alliance also paid UBS * ‘networking fees in consxderation for transfer agent and
other services that (UBS] prowde[s] to the mutual finds, These fees generally are pmd from
investor assets in the mutual funds, ...” Fmally, UBS also was reimbursed by mutual fund
distnbutors and advisers “for expenses we incur in coxmectlon with certain training and
" educational meetmgs, conferences or seminars, Also in the ordinaxy course of busmws, our
- Financial Advxsors may receive promotional items, meals or entertainment, or other smular non-
cash’ compensation, ﬁ'om representahves of the mutual fund companies with whom we do
" business.” .
"Alliance’s Improper “Sheif-Space” Arrangements with Janney Montgomery Scoft
‘97, OriOctober 21, 2004, Janney M_ontg_dmery Scott disclosed that the company
received payments to push mutual fimd fam.ilies, including AllianceBemstein Funds:
. Janney and our Fmanclal Consultants receive éo'mpensaﬁon when

clienis invest in mutual funds. Depending on share class,

compensation may be a front-end sales charge, a concession from a

fund company or a fee if mutual funds are purchased in a Janney-

fee based account, In addition, Janney may receive a 12b-1 fee
from companies on an annual basis,

* * *

Additionally, Janney may on occasion receive commissions as
- compensation for executing trades on behalf of mutual funds.

tip://www janneys.com/breakpoints/fcbreakpoints.html,
' : 98, . Jarmey listed 32 wmpﬁes; in declining order of financial commitment, from -
which it received monetary payments in the form of, among other things! 12b-1 fees and directed
bxjokérgg'g. A]liance. was first on the list. |
' Ailiance’ﬁ “Shelf-Space” Arrangenﬁents with Linsco Private Lédger

99. Accordmg to Lmsco 8 mtemal intranet pages, dated April 2, 2004,

AlhanceBemstem Funds was & “Participating Spunsor” As aresult, Linsco brokers who sold
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' _I ' mlienceBemstein ands were cﬁaréed only a $10 ticket eha;ée, a8 opposed to the $23 ticket

- charged for non-participating funds | |

» 100: A ticket cha:ge isa trmsaotnonal foe assessed against a broker's commission.

' .Substanﬁiilly lowering the ticket charge increases the payment to the broker on the sale ofa
mutual fund. Lmseo brokers who sold AlhanceBemstem thds were rewarded t‘or pushing the.
" Funds through 2 higher commission due to the dxscounted ticket charge,

_ Alllance’s “Shelf-Space” Arrangements with RBC Dain Rauschér

101, Inan announcement on 1ts website, in November 2004 RBC Dain Rauscher
‘-sia.t'ed:' “The Following list represents the fund eompemes making asset-or sales-based financial -
payments toIRBC Dain Rauscher, in order of financial eonlribution,as of December 2003 . , .
Allfance is number 19 on the liet of 52 fund families.

, -Allianee’s “Shelf-Space Arrangements with Chase Investment Services Corp,
102. Chase Investment Services Corp. (“CISC") dxsclosed on: 1ts website in October

. 2004 that several fund companies, including Alliance, participate in revenue-sharmg agreements

. with CISC In addition to sales loads and 12b-1 fees received by CISC payments are made

| “based on the amount of the fumd’s shares sold by CISC or owned by CISC 's.clients.” See
wirw.chase, ooy \cmorb/pfi/file/document/RevenueSharing_Oot04 pdf |

. _ 103,  Alliance paid crsc a peroentage of the total purchase, of AllianceBemnstein Funds
by CISC brokers, Percentage payments range from 0.08% to 0.35%. In addition to this upfront
reward for selling AlhanceBemstem Funds, CISC also received an additional quanerly_payment
of 0.04% to 0.10%'ofthe total amount held per yea: CISC further received fixed annual

- peyments, paid quarterly, of up_fo $40,000; Finally, on top.of all these payments by Alliance to

CISC for pnshi.ng AllianeeBenastein funds, CISC was rex;mlnxrsed for expenses incurred for sales

meetings, seminars, and conferences,
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. Alliance’_n “Shelf-Space” Aﬁrang§|nénu with Cenl'ldian Retirement Plan Services' -
104, Companics that seek preferential treatment for their mutual fands from Ceridian

. Retirement Plan Servxces make payments to be included in one of four tiers. The more a fund - -
family pays, the higﬁer the tier listing, According to internal Ceridian Retitement Plan Services

| documents, dated Octobe 21, 2004, detailing the funds in each ter and baymenis made by the

" . funds to Ceridian, Alliance is a Tier 1 family. As a result, brokers who sell A]lxanoeBemstem
Emds receive 12b-1 fees of 25 basis points ("bps anda Sub-Transfer Agent Fee (“SUB TA

fee”) 020 bps. The SUB-TA feo changes drametically from tier o tier, Tier 4 funds donot
have to pay SUB-TA fess:. Tier 3 funds pay 10 bps, Tier 2 Funds pay 15 bps, Tier1 funds, like - .
Alliance, pay the most to play | |
Alliance’s “Shelf-Space” Arrangements with FSC Secnrities Corporation
. 105, .. FSC Securities Corporation represents financial advisqrs under the AIG group

umbrelia, The ﬁrm 8 September 14, 2004, “FSC Disclosure Document for Mutual_Fund and
Varigble Annuity investors” indicates that “sponsars,” inclnding Alliance, participate in revenue-

- gharing arrangements with PSC According to the FSC Disclosure Docurment, sponsors pay FSC
an amount “in addition to the-customary sales ohargés in conneotion with sales of mutual funds.”
'Ihe- upfrnnt payment is 25 bps and a quarterly fee of 11 bps of assets. |

1106, FSC Securites als isclosed that their individual brokets, 85 well s FSC

Securitles, are‘comnensated by fund 'famllies, including Alliance, FSC Securities explained that
“some funds may carfy higher sales chafges and/or higher dealer concession charges then others
cae which_ may create an incenﬁve for representatives to sell such fonds.” Furthermore, on sales
of“.sp onsors’ mutual funds” - like Alliance — FSC brokers did not have to pay a ticket chargg,

further increasing their compensation. .
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107. Finally, PSC Secutities disclosed that it also received compensation in the form of -
 12b-1foes: “12b-1 fees arc payments made by a mutual fund in connection with a distribution of -
 its securities. The find company takes 12b-1 fees out of the fund’s assets each year for

marketmg and distribution expenses, wlnch may include compemating represematives.” _

. (Emphasis added).

. Al!iance’s “Shelf-Space” Arrangements with SunAmerlca Securities

" 108 SunAmerica, ke FSC, bas a “Disclosurs Document for Mutusl Fund and

© Varable Annmty Investors” dated September 14, 2004, Allienceis 1dennﬁed as one of the |
| participants in r‘ev'enue-sharingv agreement With SunAmerica. According to the SunA:hq;ica
Disclosure Dooument; “sponsors” pz;y SunAmerica an iuﬁount “in addition to the cuaton.xary'

sales charge in c;onnecﬁon‘ with sales of_‘mutual funds.” The upfront pnjment is2Sbpsanda

quarterly fee of 11 bps of assets. - . | | ;

" 109, SunAmerica also disclosed that their mdmdual brokers, as well as SunAmenca,
are compensated by fund families, mcludmg Alhance SunAmerica explained that “some funds-
may carry lngher seles charges and/or lngher dealer concession charges than others . . . which
may create an incentive for representanves to sell such funds,” Furthermore, on sales of .
“gponsors’ mutpal funds” - like Alliance ~ SunAmerica brokers did not have to pay a ticket
cha;'ge, further increasing their compensation., - ' |

110. Finally, SunAmerics discl;)sed'that it also received compensation in the form of
12b-1 feee;: “12b-1 fees are payments made by a mutual fund in connection with a distribution of
its securities. The fund company takes 12b-1 fees out of the fund’s as.sets each year for
marketing and distribution expeﬁse_s, which may include compensaﬁng representatives,”

(Emphasis added).
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. Alliance’s “Shelf-Space” Airai:gements with Bank One

1 1 1. Inadocument entitled “A Gulde to Mutual Fund Inveatmg” dated October 2004,
Bank One describes its revenue-shanng plan and the amounts received from participant
: companies, Alliance is a participant in Bank‘ One’s revenuc-ahann_g plf.m. A]liancg paid Bank .
One a percentage of the total dollar &mount of AllianceBemstein Funds sold by Bank One |
brol{ers; - Percentage payments range from 0.08% to_ 0.35%. In addition toAthi;s upfront reward
for selling AllianceBemstein f\mds, Bank One also received an additional quarterly payment of
0.04% t0 0. 10% of the total amount held per year, Bank One farther recewed fixed annual
payments, pmd quarterly, of up to $40,000, Fmally, on top of all these payments by Alliance to
Bank One for pushing AllmceBemstem Funds, Bank One was reimbursed for expenses incurred
for sales meetings, seminars, and conferences.
. Alltance’s “Sheli‘-Space” Arr'angements vyith National Plalining H;)ldings, Inc. |
112. Onis website on September 24, 2004, National Planning Holdings, In, (“NPH™,
afull service broker/dealer, revealed in its “2004 Premier Sponsor Program” that had “entered
into agreements with certain companies designated as Premier Sponsors who provide the BDs

[broker/dealers] with marketing and other services and who also provide the BDs with -additional

- - compensation.” Acooxdmg to the 2004 Premier Sponsor Progra.m, Alliance is & Tier 2 Premier

Sponsor, As a result, Alliance pays: NPH’s brokers up to 25 bps on gross sales of -
 AllianceBernstein thds. In addition, Alliance pay up to 5 bps o the amount of Alliance assats
. under management by NI-IP brokers on an annual basis, Finally, Alliance must pay NHP a
nummum o£$250,000 per yoar. | |
| Alliance’s “Shelf-Spaée” Arrangem_énts with Prlmeri‘ca Financial Services
113.  Primerica Financial Services Inves'tments' (“PSFI"); a subsidiary of Citigroup, - .

disclosed on its website, on or about December 10, 2004, that in addition to “sales charges and
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other fees disclosed in sach fund’s prospectus fee.table, PFSI receives othércompensaﬁdn or
. “vevenue sharing” ftom each of these fund families.” PFSI also disclosed that in addition to
| ré_venue-sharing p‘ayments “PFSi may be reimbursed by these fund families or their affiliates for
expenses i'ncurred for various meetings, 'semfna'r‘s, gnd conferences held in the nbmml course of
: busiheés.f’ PSF1 listed Alliance as one of the fund families that rade revenue?shaﬂng payrﬁénts ‘
- to PSFlin 2003. |
. ﬁéfendanté Conceaied Thelr Practices From Jnivestors
114.  Defendants knew that these “shelf—space” arrangements present a clear,
unmanageable conﬂxct of interest, pitting the financial interest of the broker against that of its
clients, Rather than d:solosmg thls material mformatxon, knowing that a recommmdatxonto
. purchase AlljanceBernstein Funds would be completely undermined if clients knew that the
brokervwas peid from Fund assets to give it, Defendants concealed the truth regarding these
revenue-sh aring arrangements
Defendants’ “Shelf -Space” Program Created Undisclosed Conﬂtcta of Interest
115. . Defendants’ part:cxpat:on in “shelf-spacc programs through the means descnbed
above created undlsclosed, msurmountable conflicts of mterest. For example, Defendants
participation in “shelf-space” programs at the 14 brokerage houses xdermﬁed above, among
others, created an atmosphem where brokers did everything they could to steer mvestors mto
. AllianceBemstein Funds in order to line their own pockets w1th money vnth absolutely.no
concern for the well-bsing of the investors. In addition, Defendants’ use of directed btoker‘age 88
‘a means of paying shélf-spaoe created additional conflicts of interest as creating iﬁcenﬁves for
“brokers to push MlimeBemstﬁn Fpnds took precedence over.vgetting the best execution price

forlAJlianceBemstéin Funds transactions. The use of directed brokerage caused Defendguts to
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purchase o_rls'e]l secufities in the Funds’ oortfolios to satisfy revenue-sharing commitments rather
thanto boneﬁt these por&oﬁos. Such inhereot conflicts of juterest §vere plainly unmarageable,
" The “Shelf-Space” Program Injured the Fuods and Their Investors '

116. Asallegedin detoil at paragt'aphs 137-152 below, the massivo shelf-space
program beneﬂted the Investment Adviser Defendaﬂts by increasing the ossot value of the fimids,
: '.thereby increasing the dollar amount of the advisers’ percentage fee, However, the shelf-space
~ payments did-not contdbute posmvely to the net asset value of the funds per share, and damaged
- the class members by reducmg thé value of their interest.

The Truth Is Revealed _ B _
1n7. As dlscussed above, the truth about Alllance began to emerge on November 17,
- 2003, when the SEC and the NASD censured Morgan Stanley for, among other wrongdoing,
- accepting Dofmdants’. impermissible payments in exchange for aggressively pushing .
AliianoeBemstoin Funds over other mutual: ﬁmds. On November 18, 2003, the Washi;:gion Post
i pubhshod an article which stated “Morgan said [the] compames in its ‘Partners Progmm
included AlhanceBemstem Emds R among others,
118.. OnJanuary 14, 200_4, The Wall Street Journal further explained the “shelﬁopaco"
) relationghio 'between Alliance and brokerages including Morgen Stanley, An article ontit_led
.. “SEC Readies Cases oﬁ Mutual Funds’ Deals With Brokers,” citing “a person familiar with the .
) inveétigatiori',"' reads that th'o SEC is “‘closs to filing its first charges against mutual fund |
' companies relatod to ah-'angements that direct trading commissions to brokerage houses that
favor those fund compames products ” The article stated in pertment pactas follows
| The SEC has been investlgating the business arrangements between
fund companies and brokerage houses since last spring, It held anews
conference yesterday to announce ft has found widespread evidence that

_ brokerage houses steered investors to certain mutual funds because of
payments they received from fund companies or thelr investment
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: 'adviéers a3 part of sales agreements.

. Officials said the agency has opened mveshgatlons into eight brokerage
firts and a dozen mutual funds that engaged in a longstanding practlce
" known as “revenue sharing.” Agency offidials said they expect that .
“number to grow as its probe expands, They decbned to name elther the
* funds or the brokerage houses, -

 The SEC said paymen(s varied between 0.05% and 0.04% of sales and up -
t0 0.25% of assets that remained invested in the fund [...]

v People familiar with the invesﬂganon say regulators are looking into
examples of conflicts of interest when fund companles use sharcholder
money to cover costs of sales agreements instead of paying the sales
costs themselves out of the firm’s own pockets. The boards of funds,
too, counld be subject to scrutiny for allowing shareholders’
comniission dollars to be used for these sales agreements, In other
cases, the SEC Is probing whether funds violated policies that require

.costs assoclated with marketing a mnd to be included in a fund’s so-
called 12b-1 plan, .

I4. [Bmphasis added.]

THE ALLIANCE DEFENDANTS ENGAG;E_D IN IMPROPER CONDUCT

The Dlrector Defendants Breached Then'
Fiduciary Duties to AllianceBernstein Funds Investors

119, Mutual fand Boards of Directors have a ‘duty to protect investors and closely
guard the fees peid to an Investment Advmer and guarantee that they are not excessive and that
the hwe_:stnwni Adviser ié acting in the best interest of thé mutugi fund investors. As 'ex'plained .
‘ . by Wiiliam Donaldson,:ﬁle head of the SEC, ina January 7, 2004 speech to the Mutual Funds
Diregtors Forum: | o

The board of directors of a mutual fund has significant -
responsibility to protect investors, By law, directors generally are
responsible for the oversight of all of the operations of a mutual
fund. In addition, under the Tnvestment Company Act, directors are
assigned key responsibilities, such as negotiating and evaluating
the reasonableness of advisory and other fees, selecting the fund's
independent accountants valuing certain securities held by the
fund, and managmg certam operauonal conflicts,
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" The role of fund-directors is partioularly critical in the mutuel fund -
context because almost afl funds are organized and operated by
external money-mianagement firms, thereby oreating inhexent

- copflicts of interest and potential for abuse, Money-managemmt
-firms operating mutual fands want to maximize their profits
through fees provided by the funds, but the fees, of course, paid to

, these firms, reduce the returns to fund mvestors.

Independent directors, in parucular, should serve as “Independent _
watchdogs” guarding investors’ interests - and helping to protect
fund assets from uses that will be of primary benefit to
management companies. These interests must be paramount, for ft
is the investors who own the funds and for whose sole benefit they
must be operated. ' )

http'//www Sec. gov/news/speecwspch010704whd.htm
120, The Invostment Company Instlmte (“ICI"), of whlch Alliance is a member,
recently described the duties of mutual fand boards as follows.

~ More than 77 million Americans have chosen mutval funds to gain
_ convenient access to a professionally managed and divemﬁed
' portfolxo of investments,

Investors receive many other benefits by mvestmg in mutuel funds, ‘
including strong legal protections and full disclosure, In addition,
shareholders gain an extra layer of protection because each mutual
fund has a board of directois looking out for shareholders’

interests. .

Unlike the directors of other corporations, mutual fand
. directors are respons:ble for protecting consumers, in this case,
‘the funds’ investors. The unique “watchdog role, which does
not exist in any other type of company in America, pravides
investors with the confidence 6f knowing that directors overses
the advisers who manage and service their investments,

* *’4':

In partlcular, under the Investment. Company Act of 1940, the
board of directors of a mutual fund is charged with looking
after how the fund operates and overseelng matters where the
interests of the fund and its shareholders differ from the
interests of its investment adviser or mhansgément compeany.
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 Understanding the Role of Mutusl Fuid Directors, availsble én thie ICT's website at

. fht_tg s ici.org/issues/digforo_me director ,ggf (Bmphasns added).!
- 121, AlhanceBemstem Funds pubhc filings state that the Board of Directors for each

Fimd is responslble for the management and supervision of the AllianceBernstein Funds In thxs ‘
-regard the Statemem of Additional Infonnatlon dated Februaryl, 2003 as amended November '
. 3,2003 for ﬁnds offered by AlhanceBemstem G_rowth & Income Fund, Inc. (the “SAI"), whlch .
. .inchides' _the-A.llianceBemstein Growth & Income B Fund, which is available to the inVéstor |
B upon request, is iypical of the SAls available for other AllianceBemétei'n Funds. Itstates: “The
‘ ..ﬁuSiness and affairs -of the Fund are managed under the-direction of the Board of Di:éptorg."
122. Moreover, the SAI state, with respect to the duties of the Directors , as foﬁowa:

. Under the Advisory Agreement, the Advisor furnishes advice and - -
recommendation with respect to the Fund’s portfolio of securities
and investments and provides persons satisfactory to the board of
Directors to act as officers and employees of the Fund. Such
officers and employees, as well as certain Directors of the Fund
may be employees of the Adviser or its affiliates. :

* L I

The Fund has, under the Advisory Agreement assumed the
obligation for payment of all of its other expenses, As to the. -
abtaining of services other than those specifically provided to the
Fund by the Adviser, the Fund may employ its own personnel. For.
such services, it also may utilize personnel employed by the
Adviser or its affiliates and, in such event, the services willbe " -
provided to the Fund at cost and the payments must be spec!ﬂcally
' approved by the Fund’s Directors.

[Bmphasis adfled].

! The ICI describes itself as the national association of the U.S. investment company
industry. Founded in'1940, its membership includes approximately 8,500 mutual funds, 600
closed-end funds, 140 exchange-traded funds, and five sponsors of unit investment trusts. Its
mutual fund members have 87.7 million individual shareholders and manage approximately $7.8 .
trillion in investor assets, .
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123,

The SAI also sets forth in grcater detail the purported process by which the

mvestnent managers are selected.

In approving the most recent annual continuance of the Fund’s

- Advisory Agresment, the Directors considered all information they

deemed reasonably necessary to-evaluate the terms of the Advisory”
Agreement, The principal areas of review by the Directors were .

the nature and quality of the services provided by the Adviser and
the reasonableness of the fees charged for those services. These
matiers were considered by the disinterested directors meetmg
separately from the full Board with experienced counsel that is

. mdepondent of the Adwser

" The Directors’ evaluation of the quality of the Adviser’s setvices

DOCSV54975vI

took into account their knowledge and experimce gained through

- meetings with and reports of the Adviser’s senior management,

portfolio managers and administrative personnel over the course of

* the preceding year. Both short-term and long-term investment

performance of the Fund, as well as senior management’s attention
to any portfolio management issues, were considered. The Fund’s

- ourrent and longer-term performance were compared to its

performance benchmark and to that of competitive finds and other

* funds with similar investment objectives, The Directors also
. considered the scope and quality of the in-house research

capability of the Adviser and other resources dedicated to
perfomng its services. The quality of administrative and other
services, including the Adviser'srole in coordinating the activities
of the Fund’s other service providers, were considered in light of

-on-going reports by management as to compliance with investment
- policies and applicable laws and regulations and of related reports

by management and the Fund’s independent auditors in periodic

‘meetings with the Fund’s Audit Committee,

In reviewing the fees payable under the Advlsory Agreement, the

Directors compared the fees and overall expense levels of the
Fund to those of competitive funds and other funds with similar
investment objectives. The injbrmatlon on advisory fees and
expense ratios, as well as performance data, included both
information compiled By the Adviser and information compiled
by an independent dala service. The Direotors also considered the
feesof the Fund as a pementage of assets at different asset levels
and possible economics of scale to the Adviser. The Directors
considered information provided by the Adviser concerning the
Adviser's profitability with respect to the Fund, including the
assumptions end methodology used in preparing the profitability

' mformahon, in light of applicable case law relating to advisory
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fees. For these purposes, the Directors took into account not only
the fees paid by the Fund, but also so-called “faliout benefits” to
the Adviser, such as the engagement of affiliates of the Adviser to
“provido distribution, brokerage and transfer agency services to the
Fund, the benefits of research made available to the Adviser by

. reason of brokerage commissions generated by the Fund’s
‘securities transactions, and that the Advisory Agreement provides
that the Fund reimburses the Adviser for the cost of providing
certain administrative services, In &valuating the Fund’s advisory
fees, the Directors also took into account the demands, complexity
and quahty of the investment management of the F\md. .

[Emphasm sdded). ,.
124 In truth and i in fact, however, the AllianceBernstein Funds Boards of Directors
 were caphve to and controlled by the Investment Adviser Defendants who prevented the Board
of Directors from fulfilling theu' statutory and fiduciary duties to manage and supervise the
‘ AlhaneeBemstem Funds, approve all sxgmﬁcant agreements and otherwzse take reasonable steps
to prevent the Investment AdvxserDefendants from skimming AllianceBernstein Funds assets,
In; many cases, key AlhmeeBemstem F\mds Directors were employees or fonner employees of
the B1vesunent Adviser Defendants and were beholden for their posmons, not to
AliianceBemsfe’in Funds investors, but, rather; to the Investment Adviser Defendants thev were -
supposed to oversee The members of the AllianceBernstein Boards of Dueetoxs served for
indefinite terms at the pleasure of the Investment Advxser Defendants and formed puxponedly
independent cormittees, charged w1ﬂ1 respox;sxbxhty for b:!Itons of dollars of fund assets
(comprised lergelv of investors’ college anid retirement savings). |

125." The A]lianceBeenstein Directors oversaw dozens of AllianceBernstein Funds
rendering it impracﬁcable’ for them to properly perform their supefvisory and monftoxing
-functions. Therefore, the AllianceBemstein Funds’ Directors functioned to falsely legitimize

Alliance’s improper conduct.
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126, To ensure that the Directors were'cempliant, the Investment Adviser Defendants
often recr'uifed key fund Directors from the raniks of investment adviser companies. For .
ekample, in addit on. to behag a trustee or director of several AllianceBernstein Funds, defendant
Carifa was aJse the President, Chief Opereﬁng Officer, and Director.of ACMC. Defendaxit _
- “Dievler wés the .fonner Senior Vice Presidedt of ACMC responsible for mutusal fund _.
A adnmnstranon. ’

127. In exchange for creating and1 managmg the AllianceBemstein Funds, mcludmg

.'the AllianceBernstein Growth and Income Fund and the AlhanceBemstem Technology Fund, ﬁe |
| iixlvesﬁnenf Adviser Defendahts charged the AllianceBérnstein F\mds a variety of‘ fees, each of
"‘which wes calculeted as a percentage of assets-under managernent, Hence, the more money
invested in the funds, the greater the fees peid to the Investment Adviser Defendants, In theory,
‘the fees charged to mutnal ﬁnid investors are negotiated at arni's-length between the fund bdar‘d :
"‘ and the" investment management company and must be approved by the independent members ef
 the board. However, as a result of the Alliance Boards of Directors’ dependence on the
investment management company, and its failure to property manage the investment advisers, -
‘millions of dollafs in AllianceBemnstein Funds assefs were transfer'red through fees payable from
. AllianceBernstein Funds assets to the Investment Adv:ser Defendants that were of no benefit to
‘ fund investors. . _ ‘ | _

128." These pre'ctices proved to be enormously profitable for Alliance at the expense of '
Plaintiffs and the oher mernbers of the Class who had invested in the AllianceBemstein Funds.
- In tlus regard, a Forbes article, published on September 15, 2003, stated as follows:
The average net profit margin at publicly held mutual fund firms

was 18.8% last year, blowmg away the 14.9% margin for the
_ financial industry overall, .., Economies of scale? Thisis a
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. business made for them bnt, .+ the customers don’t see the :
benefit,

The [mutual fund] business grew 71-fold (20 fold in real terms)
in the two decades through 1999, yet costs as a percentage of
assets somebow managed to go up 29%. ... Fund vendors have
a way of stacking their boards with rubber stamps As famed '

- investor Warren Buffett opines in Berkshire Hathaway's 2002 ,

+ annyal report: ‘Tens of thousands of “independent” directors; over
more than six decades, have failed miserably.” A genuinely
independent board would occasionally fire an mcompetent or

: ovemhargmg fund adviser. That happens just about never,”

. (Bmphasw added)
129. Dueinlarge pax’t to the conﬂtcted boardroom cultm'e created by Alliance’s
' Dxreetros, Plamtxﬁ’s and the other members of the Class never knew, nor could they have known,
from readmg the Fund Prospectuses or otherwrse, of the extent to which the Invesunent Ad\nser |
Defendants were usmg so-called 12b-1 fees, directed brokerage,.excesswe connmsslons, and
other revenue sharmg payments, to nnproperly slphon assets ﬂom the Funds to the detnment of
 Plaintiffs and the Class. |
‘The SEC and NASD Co demn Practices Ydentical to Those of Alliance
- 130, The practices of Allianee revenue-shanng payments directed brokerage,
'excesswe fees — create undxsclosed conflicts of mterest. Ag described by the National
Association of Insurance and Fmanelal Advisors:
Directed brokerage results when a mutual fund manager uses
commissions payable for executing the fund’s securities trades to
obtain a preferred position for the fund in the broker-dealer’s
distribution network. This practice creates numerous potential
conflicts of interest, inoluding possible incentives for broker-
dealers to bass their fund recommendations to customers on
brokerage commission considerations rather than on whether a

particnlar fund is the best match for a client.
' See http:/fwww.naifs.org/frontline/20040428_SEC_aa.html.
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131. Additionally, in several actions to date against brokerages and mutual fonds, the
SEC, the NASD and various other govemment regulators have made it clear that the undlsclosed
use of excessive commissions and d:rccted btokerage to parhcxpate in "shelf-space programs” :
.as Alliance has done here -- are highly improper.
‘ 132 The SEC has brought actions ; agamst other mutual fond compazilea for the same
_ type of behavior complamed about here. As stated in a recent SEC Admnustratxve Proceeding
against Massachusetts Financial Services, Inc. (“MFS”)

MFS did not adequately disclose to MFS shareholders thatit
Allocated Fund Brokerage Commissions to Satlsfy Strateglec
Alliances,

» O »
Specifically, Ttem 16(c) of the Form N-1A requires a description in
the SAT of “how the Fund will select brokers to effect securities
transactions for the Fund” and requlrcs that “[i}f the Fund will
- comsider the rece1pt of products or services other than brokerage or

research services in selecting brokers, [tho Fund should] specify. -
those products or servioes.

" » *

: The SATs did not adeqnately disclose to shareholders that MFS

bad entered into bilateral arrangements in which it agreed to

allocate specific negouated amounts of fund brokerage

commisstons, subject to best execution, to broker-dealers for

““shelf space” or hetghtened visibility within thelr distribution
» ‘systems. . < ;

See The Merch 31, 2004 SEC Order Instituﬁng Administrative and Ccase-and-Desis_t |
Procéedjngs, Making Findings and Impésing Remgdial Sanctions against MFS. File No. 3-
]1450, at l_1tAtp://www.sec.goi'/litigta\tion/ad»n'lit.z/ia-i!'224.h]n:.T (Emphasis added).
133. Similarly, in the Administrative Proceeding against Morgan Stanley, the SEC

explained:
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.At issue in this matter are two distinet disclosure failures. The ﬁ'rst

relates to Morgan Stantey DW’s operation of mutual fund
marketing programs in which it collected from a select group
of mutual fund compiexes amounts in excess of standard sales
loads and Rule 12b-1 trail payments. These programs were

. designed to spectally promote the sale of those mntual funds

with enhanced compensation to individual reglstered
representatives, known as financial advisors (“FAs”), and .
branch manageis as well as increased visibility in its-extensive
retail distribution network.,

See. The Morgan Stanley SBC Cease-and-Desnst Order, at

‘ http /AW sec. gov/lmgatxon/adxmn/33-8339 htm (footnote ormtted) (emphasxs added). In the

_ Morgan'Stanley situation, the improper yevenue sharing payments were made by 1he Funds in

part through dlrected brokerage, and in part through straight cash payments charactenzed as.

being paid from the assets of the fund advisors or distributors.

134,

. On September 15, 2004, PIMCO fund affiliates entered into & settlement with the

SEC. Sin'ﬁlar'to the allegations in this complaint against Alliance, the SEC charged PIMCO

entlﬁes w1th fallmg to disclose theu' use of directed brokerage to pay for shelfi-space at brokerage

firms. The Press release stated

DOCS234975v1

- The Securities and Bxchange Commission announced today a

settled enforcement action against the investment adviser, sub-
adviser, and principal ymderwriter and distributor for the PIMCO -
Funds Multi-Manager Series funds (the PIMCO MMS Funds). The.
suit charges the entities with fafling to disclose to the PIMCO :

. MMS Funds’ Board of Trustees and shareholders material

facts and conflicts of interest that arose from their use of
directed brokerage on the PIMCO MMS Funds’ portfolio
transactions to pay for “shelf space” arrangements ‘with

- selected broker-dealers. -

* % ]

Stephen M. Cutler, Director of the SEC’s Division of Enforcement,

~ stated, “An investment adviser’s undisclosed use of mutual fund

assets to defray the adviser's, or an affiliated distributor’s, own
marketing expenses is a breach of the adviser’s duty, Our action

- today — like the action brought by the Commission against
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Massachusetts Fmanenal Services Company some six months ago
— demonstrates the Commission’s resolve to ensyre that mutual
fund shareholders know how their money is bemg spent.”

See http Hiwvrw.sec. gov/news/press/2004 130.htm, (Emphasls added),
135. " On December 13, 2004, the SEC announced a settlement of charges agamst
. Frankhn Adv:sers, Inc. and Fran]dm Templeton Dlstn‘butors (collectlvely “Franklin”) “alleglng 3
' that Franklin, without proper disclosure, used fund assets to compensate brokerage firms for .
: recommending the Franklin Templeton mutual funds over others to thezr clients.” The SEC
press release continued: '

This practice is known as compensating brokerage firms for “shelf
space.” As part of the settlement, Franklin agreed to pay $1
million in disgorgement and a $20 million penalty as well as
undergo certain eomphanee reforms.

L] L4 *

- Theuse of brokerage commissions to compensate brokerage firms
for marketing created a conflict-of interest between FA and the
funds because FA benefited from the increased management fees
resulting from incregsed fund sales. Mutual funds that follow this
practice of using brokerage commissions for marketing have an
incentive to do their fund portfolio trading through brokerage firms

- that might not be the best choice for fund shareholders. FA was .
required, but failed, to disclose adequately the arrangements to the
boards so they could approve this use of fund assets, and to
shareholders so they could be informed when makmg investment

. decisions,
See hltp /fwww sec. gov/news.fpress}2004-168 htm.
_ "136.  Most reeently, on December 22, 2004, the SEC NASD, and NYSE announced
settled enl’orcement pmccedmgs against Bdward D. Jones & Co., L.P. (“Edward Yones’ ') “related
o allegations that Edward J ones filed to adequately disclose revonueeharmg payments that it

- received from a gelect group of mutuat fand families that Edward Jones recommended to its
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bilétomers " Aspart of the sétflement, Edward Jones paid $75 million in disgorgenﬁent and civil
penaltnes The press release contmued

* Linda Chatman Thomsen, Deputy Direotor of the Commission’s
Division of Enforcement, said “Edward Jones’ undisclosed receipt
of revenue sharing payments from a seleot group of mutual fund
families created a conflict of interest, When customers purchase
mutual funds, they-should be told about the full nature and extent
of any conflict of i mterest that may affect the transaction. Edward -
Jones fa:lcd to do that, S

" * *
In NASD’s separate settlement, in addition to the receipt of direct
revenue sharing payments, NASD found that the finm gave
preferential treatment to the Preferred Funds in exchange for
millions of dollars in directed brokerage from three of the
Preferred Fund families. This violates NASD’s *Anti-Reciprocal
Rule,” Conduct Rule 2830(k), which prohibits regulated firms
from favoring the distribution of shares of particular mutual fands

o the basis of brokerage commissions to be paid by the fund
compames

.See http /fwrwrw.sec. gov/news/press/2004-177 htm. .
~l-37‘ The undlsclosed excessive commlsslons, directed brokerage business, and cash
payments used by Defendants, and cons1dered xmproper by the SBC as noted above, did not fund
any gervices that benefited the AllianceBemnstein Funds’ .shareholders, 'I‘hese practices |
- - materially harmed Plaintiffs and other memb ers of the Class from whom the illegitimatc and
improper fees were taken. | |

TheTovestment Adviser Defendants Used
Ruale 12b-1 Marketing Fees For Improper Parposes

“"138. _ Rule 12b-1 fees Were routinely taken from the AlllanceBemstem F\mds and their
" investors, For example, for the fiscal period ended_July 31,2003, 12b-1 fees taken from the
, AllianceBemstém Premwr Growth Fund undef a 12b-1 Plan were $27,787 ;103. During the fiscal
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. year ended October 31, 2003, 12b-1 fees from the A]IianceBerﬁtei_n Growth and Income. Fund
 totaled 841,391,765 | |
| ‘ 139, By paying excessive brqurage commissions, directed brokerage, and cast.; ‘
payments, Alliance violated Section 12 of the Investmcnt Compgny Aqt _becauég such p@ents
- were not made pursuant to a valid Rule 12b-l Plan, o ‘
| 140,  Section 12(b) of the Investment Company Act prohlbits mutual funds ﬁ'om
djreotly or indirectly dlstn'butmg or marketmg their own shares unless certain elmmerated.
: co;idiﬁons' set foﬁh in Rule 12b-1, promuljgat_ed by the SEC pursuant to the InVesfndent' Compény
Act, are met. . The Rule 12;;-1 conditions, amoﬂg others, are that payments for marketing musi be
' made pursuant to a written plan “describing all ;natefial aspeots of the proposed financing of
distribution;” all agreements with any perso;x relating to implementation of the plan must be in
writing; the pian must be apptoved by a vots of the majority of the board of directoré; and the n
‘board of directors must revicv;', at least dﬁérterly;, “a written report of the amounts so ;xpended
| and the purposes for which such expenditures were made.” | |
141, Add:tmnally, the directors/trustees “have a duty to request and evaluate, and any
person who is a party to any agregment with such company re_latmg to such plan shallhave,a
- duty to furnish, such informaﬁon as may reasonﬁbly be nece.ssary to an i:iformed detemﬁﬁation
, f whether the plan ghould be implemented or contmued The directors/trustess may continue.
the plan “only if the boan'l of directors who vote to approve such implementatlon or conhnuahon
conclude, in the- exercise of reasonable business judgment, and in light of theijr fiduciary duties
' under statq law and section 36(a) and (b) [15 U.S.C. § 80a-35(a) and (b)] of the Act that there is
| a reasonable likellthood thal_ the plan will benefit the camplany and its shareh‘olders.’; |

. (Brphasis added).
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142.. The exceptions to the égcﬁon 12(b) prohibition on mutual furid mukeﬁng were |
enacted in 1980, principally on the grgund tliét the marketing of mutual funds, ali things being
equ al, should be encouraged. because increased investment in mutual fands would presumably
result in economies of scale, the beneﬁts of which would be shifted from fund managers to -
) 'mvestors. Durmg the Class Period, the Boards of Dlrectors authonzed and thc Investment
’ 'Adv:ser Defendants collected, millions of dollars in purported Rule 12b-1 markghng and .
distribution fees. Tl‘1¢se é;ccessive fees were paid to Alliance Distr@butors as Weﬂ as tﬁe brokers
for pushms AllianceBemstein Funds, | .
143.' However, the purported Rule 12b-1 fees charged to AllxanceBemstem Funds
investors were highly i improper becausethe condxtions of Rule 12b-1 were not met. There was -
_no “reasonable likelihood™ that the plan would beneﬁt the eompamy and its shareholdexa On the
contrary, as the Funds were marketed and tl;e number _of Ft_md investors increased, the gconomies
of scale thereby created, if any, were not pa’ésed on to AllienceBemstein P\mds imfe_stors.‘ For
' exampie,‘ despite ﬁe fact the nét assets of the Alli'anceBémstein'Growm & Income Fund
" increased from $1,503,874 to §3, 003 001 durmg the Class Penod, the net asset value per share of
. the fund decreased by 24.5%, falling from $3 44m 1999 to $2 60 in 2003. Yet during the same
period, expenses oharged by Defendants increased, with the ratio of expenses to net asscts
Jumpmg from 0.93% in 1999 to 1.22% in 2003, |

| 144. Moreover, Defendants failed to reduce 12b-1 fees ss the assets of the Funds
increased, As fund assets in‘crease, certain fixed costs remain the same, thereby rcducin_g the

: oye:ali costs i)ar investor. ’_i‘o account for the decline in costs, fees to the Funds and its investors -

should be réduced. D_esjaite this fact, I__)efendants failed to reduce 12b~1 fees that shoulc? ot haye

" increased as the size of the Fund asserts increased.
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145, ﬁe rise in the ‘expense ratio and simultaneous fall in the net asset value of the

Fund, while the Funds were expanding, and the faiture to reduce 12b-1 fees; were red flags that
| t}re Director Defe'nrlants knowingly or recklessly disregarded, The AllianceBemnstein Funds’ . .
marketing efforts were creating dlminiéhed marginol returns under ckcumstances ‘where
increased fund size correlated with reduced liquidity and fund p‘erfonnance. The i)ireotor
Defendants ignored or failed to review written rep orts of the amounts expended pureuant to the
‘ AllianceBemstem Funds Rule 12b-1 Plan, and the information pertaining to agresments entered .
mto pursuant to the Rule 12b-1Plan,ona quarterly basis as teqmred and hence failed to-
.temnnate the plans and the payments made pursuant to.vthe Rule 12b-1 Plan, even thoug_h such
payments harmed Alh'anceB emstein Funds shareholders. |

" 146,  Defendents wrongfully inflated advisory fees through the 12b-1 olam by shifting -
to the Funds or investoré expensés‘ which were the responsibility of the fnvestment Advisers
without any correspondirig reduction in tt_;e advisory fees, Furthermore, ﬁle 12b-1 payments -
beneﬂted” the Investment Adviser Defendants by expandmg the size of the Funds and thereby
mcreasmg the dollar amount of the advisors® fees. The Investment Adviser Dofendants
.improperly fmled to reduce their advisory fees by the amount of the benefit they received asa
result of the 12b-1 payments. This resulted in inflated aovrsory fees and directly impacted the =
shareholders mvesl:ments | | '

-The Improper Use of Excessive Commissions and Directed Brokerage
" 147. The Investment Adviser Defondants paid excessive commissions aud directed

brokerage business to broker-dealers who steered their clients into AllianceBemstein Funds as
part of a quid pro quo “shelf-spacs” program arrangement between Alliance and brokerages,
Such payments and directed brokerage payments were used to fund undisclosed financial

incentives to further push AllianceBemstein Funds. These incentives created an undisclosed
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- conflict of interest and caused brokers to steer clients to AllianceB er'nsteih PFunds re;gaxdless of
the funds’ investment quality relative to other itivestmeqt alternatives and to thereby breach their
duties of loyélty.
| 148. vBy paying the éxcessive commissions and directing brokerage. business to

participaté m “SHeIf-space” programs, the Tnvestment Adv_i.ser Defendants yioiatéd Sec_ﬁén 12 of
. the ixlvésﬁrlent Co}npany Act; because such payments. were not made pursi:a.nt to a valid Rule
12b-1 Plen. Furthermore, the directed brokerage violated applicable SEC regulations becauss
the amoﬁnts pai;l were over and above standard brokerage costs in order to compensate the
brokers fof preferential tregt:hent. ‘

149. The excessive commissions and direqfed brokerage used by Alliance did not fund .
any services that’ benefited the. AllianceBemstein Funds shmholdérs. This practice materially
harmed Plamﬁft‘s and other members of the Class from whom the illegitimate and i improper & fces '

under the guise of so- callcd excessive commissions and dn'ected brokerage business were taken.

‘ Improper Use of Soft Dollars

150. Inv’estment advisers routinely pay broker commissions on the purchase and sals of
' fund secunhes, and such commissions may, under certain circumstances, properly be used to
purchase certain other services ﬁom brokers as Well Speclﬁcally, the Section 28(e) “safe
harbor” provision of the Securities Exchange Act carves out an exception to the rule that ;equirés
 investment maﬁagdrﬂe'nt companies to obtain the best pbssiblo execution price for their trades, - '
’ Section 28(¢) provides that fund managers shall not be deemed to have breached theit.‘ﬁduciary
- duties; “soleiy by reason of [their] having caused th§ account to pay a. . . broker. . ."in eﬁzcess of
 the amount of commission another. . . broker . . . would have charged for effecting the
transaction, if such person determined in good faith that the amount of the commission is

reasonable in relation to the value of the brokerage and research services provided.” 15 U,S.C, §
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78bb(E)(1) (emphasis sdded). In other words, fiinds are allowed to include in “commissions”

- payment for not only purchase and sales executi_bn, but also for specified servioes, which the

| SBC has deﬁned tov include, any service that “provides lawful and apgropriate assistance to-
money manager in performance of his investment decision x.naking responsibﬂiﬁe#.'f The

: conunission amounts charéed by brokerages to investment advisers .in excess of tﬁe purchase and °
 sale charges are known thhm the industry as “Soft Dollars.” ..

15 1-. . The Investment Adviser Defendants’ actions went far beyond what is pemutted :
by the S,ection‘ 28(¢) safe_ i:arbo: by routinely using “Soft Dollars” 8s excessive commissions to
ﬁay brokers to pusﬁ unwitting clients into AllianceBernstein Funds, The Investment Adviser
Defendants used Soft Doﬁm 10 pay for these excessife commissioﬁs a8 w.ell as overhead costs
- (for it.ems such as _comput.ar hafdw_are and sqﬁware) ﬁus charging Allimcechstéin Fumis
imiestors for costs not covered by the éceﬁon‘ 28(c) safe harbor and that, consis;ent with the
Inve_st;nenf Advisers’ fiduciary dutie’s, properly should have been bt;rne By the Ivestment
Advi ser Defe_ndahts. | |

o 152, The Investment Adviser Defendants paid excessive commissions to broker dealers

-on top of any legitimate Soft Dollars to steer their clients‘to AllianceB emnstein Funds and also
directed brokerage business to firms-that favored AllianceBernstein Funds.. Stich payments and
' dirécted-bmkerage phyments weré used to fund sales.'conmsts and other undiéclosed financial

: ‘i}nccntives to-push Allianf:éBemstein Funds. These improper in;sénﬁves created an undisclosed
conflict of interest and caused brokers to steer clients to AlﬁﬁnceBemétein Funds regardl.ess of
the Funds’ investment quality relative to other investment alternatives for the investor and to
thex_'eby breach their &uties of loyalty to Plaintiffs and the other members of the Class. By paying

the excessive brokerage commissions, the Investment Adviser Defendants also violated Section -
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12 of the Ihvestmeht Company Act, be.ca_il'se such paj'ments wero not made pursuant to a f\ralid '
Rulo 12b-1 plan, - |
153. Additionally, the Investment Adviser Defendants have & practlco of charging
lower management fees to institutional clients than to ordinary mutual fund investors through
ﬂle:r mutual fund holdings. This dxscnrmnatory treatment cannot be Jushﬁed by any addatlonal
services to the ordinary investor and constitutes a further breach of fiduciary duhes
The Prospectuses Were Materially False and Misleading

154,  Plaintiffs and the other mombers of the Class were cﬁt.iti.ed to, and did receive,
-prospectuses pursuant to wfxich the AlhanoeBemstem Funds shares were offered.

155, Prospecn_xses.are required to disclose ;ull material facts in order to proﬁde
investors with information that willi assist'them in making an fni‘ormed decision about whetﬁm to
| ' invest in a mutual fund, Section 34(b) of the Investment Company Act, inter alia? requires that '

-such &isplosu;eé be m straightforward and easy to 'imdetstand language such that if is readily
compmhensible to the average investor. |
156, - Each of the Allianco prospectuses and SAIs issued during the Class Period failed
“to'disclose pfbperly to iﬁvesiors material information about the AllianceBemstein Funds and the
. fees and costs associated with them. As sﬁt forﬁ-below, cach of the AllianceBemstein .. |
prospectum and SAIs issued during the Class Period contained substantially the same matenauy
* false and m:sleadmg statements, in that they omitted key information regarding the Funds’
strategy for growth of assets, revenue-sharing, directed brokerage, 12b-1 fees and Soft Dollars.
Such info_rmaﬁoﬁ was required to be disclosed in “easy. to understand language” so that a. '

reasonable investor could make an informed decision-whether or not to invest in the Funds,
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: Materia] Omisslons Regarding Strategles for Growth
157. The Novembcr 3, 2003 Prospcctus for the AlhanceBemstem Premier Growth
E Fund is sumlar in substance to all AlhauceBemstem Funds Prospectuses issued dunng the C!ass
‘Penod in that it-omits to state that one of the principal methods for increasing assets of the Punds |
was through participation in “shelf-space pmgrams.” For example, the Prospectus states the
Fund’s “mvestment obJechve is long-term gnowth of capltal. .
158 This statement is matenally false and misleading because it failed to d:sclose that
one of the. strategxes of the Fund was to pay brokers kickbacks to stee: clients into the Funds, |
_ .‘tﬁmﬁy gmwmg Fund assets in order io maximize management foes payable to the Investment
Adviser. | ' | |
Mateﬂal Omissions Regarding Revenue-silarlng
159. The November 3, 2003 Prospectus for the AliianceBemstein'Ercmier Growth
Fund is similar in substance to. all Prospectuses issued during the Class Peﬁod in that under the
headmg “Dlstribuhon Services Agreement” it stated with respect to its descnpuon of the -
dlstnbutxon plan and method by which it oﬁ'ered shares to the public:
Distribution services fees are accrued da:ly and paid monthly and
are charged as expenses of the Fund as accrued. The distribution
services fees attributable to Class B shares and Class C shares are
desxgned to permit an investor to purchase such shares ﬂ:rough
. broker-dealers without the assessment of an initial sales charge
and at the same time 1o permit the Principal Underwriter to

. compensate broker-dealers in connectlon with the sale ofsuch
sharm.

L » N

The Adviser may from time to time and from its own funds or such
other resources as may be permitted by rules of the Securities and
Exchange Commission make payments for distribution services to

. the Principal Underwriter; the letter may in tum pay part or all of
such compensation to brokers or other persons for thelr
distribution assistance.
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[Emphasis added]. |

' 160. | The Prospectus, as w-ell'as all ot'h'ex" Allianchemstein Prospectuses, are materially
false and misleading in that they fail-e‘dfto disclose, int;r alia, that the puspose of such paymehts
was not to' compensate for normal brokefaée costs, but rather for preferential treatment in the
market‘ing-of such shares. They also failed. td discloss the massive. aggregate amount of such
a ﬁa)anenté as well as the following m_ateriallfir misléadi'ng adverse facts which glso’damaged .
Plaintiffs and the other members of the Class: -

(@)  thatthe Invc;tmeni Adﬁser Defendants and/or Alliﬁnce‘bisﬁbutors used
investor assets to pﬁy broker-dqalcrs to satisfy bilateral arrangements with brokerages
known as “shelf-space” programs whereby the broker steered clients into
AllianceBernstein Punds; _ | . _

‘(%) thetthe Investment Advisor Defendants and/or Allience Distributors vsed
‘brokerage comnﬁssions and other methods of payment over and above thosé. alibwed byl
Rule 12b-1 to pay for the “shelf-space” programs, and that the revenue«-shating.paqunts
were in excess of standard sales loads and 12b-1 payments; A

(c) thai the Investment Adviser i)éfe:;dants' and/or Alliance Distributors |
dizécted brokerage payments to firms that favored'AllianceBernstein Funds to satfsfy ‘
bxlatcral arrangements with brokerages pursuant to “shelf-space progrdmi;'.and that this -

| .duected brokerage wes a form of marketmg that was not dlsclosed in or authorized by the
. AllianceBemstein Funds Rule 12b-1 Plan and also involved direct costs tothe Funds;

-(d) that the Investment Adviser Defendants and/or Alliance Distributors

compensated themselves out of investor assétg for any pam@t they made puraﬁmt to

revenue-sharing agreements;
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: (@) - -that such revenue-shoring payment created ﬁndigcloseci‘ oonﬂiots. of
ihterest; | , |
. ® " that the AlfianceBernstein Funds Rule 12b-1 Plans were not in comoliance
with Rulo 12b-1, and thet payments made pursuant to the plan were is violation of
' Seétlon 12 of the Inv&etment Company Act because, among other reasoﬂs, the plan wes-
not properly evaluated by the Director Defendants and there was not a reasonable
hkehhood that the plan would benefit the company and its shareholders
: (g)' that any economxes of scale achieved by marketing of the
' Al]ianceBerostem Punds to investors were not passed onto AlhanceBemstem Funds
mvestors, but rather, as the AllianceBernstein Funds grew, fees charged to
.AllianceBa_nstein Funds investors continued to increaso; and
(h) thaf the Director Defendants had abdicated their duﬁes under the
o Investment Company Act end their common Jaw fiduciary dunes, faaled to momtor and
supervise tho Investment Adviser Defendants and, a8 e consequence, the Investment
" . Adviser Defendants were able to systematically skim millions of dollars from the -
investors of AllianceBernstein Funds, | '
Materlal Omissions Regarding Dirested: Brokerage Business
- 161, The November 3, 2003 Prospectus for the AllianceBernstein Prenmer Growth
‘Fund is sumlar in snbstance toall AlhanceBemstem Fund Prospectuses lssued during the Class
Period in that under the heading “PORTFOLIO TRANSAC’I‘IONS" it states: | I
Subject to thp geneml supervision of the Board of Directors of the | .
Fund, the Adviser is responsible for the investment decisions and
- the placing of orders for portfolio transactions for the Fund, ..
When consistent with the objective of obtaining best eucecuﬁon,
brokerage may be directed to persous or firms supplying

" investment information to the Adviser. There may be occasions
‘where the transaction cost charged by a broker may be greater than
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that wluch another broker may charge if the Fund determines i in

good faith that the amount of such transaction cost is reasonable in

relation to the value of the brokerage research and statistical

services provided’ by the_ executing broker,

’ [Emphasls added] '
| 162 The above statement is matenally false and mlsleadmg in that it failed to dlsclose,
: ,that Defendants chose brokers and/or Alliance Di stnbutors to execute sales of the Funds’

i portfohos —and thereby dn-ected the commissions from the sales of the portfolio securities tol ,
these brokers to satisfy negotiated arrangements with brokerages to gwe A]Ixance “shelf-space”
. vmblhty and to push their clients into AllianceBernstein Funds in exchange for directed -
b;okerage. Additionally, the above statement is materially false and misleading for the following
reasons: . |

(a) the Investment Adviser Defendants and/or Alliance Distributors used.
. mvestor assets to pay bmker-dealers to sansfy bilateral arrangements with brokerages '
" known as “shelf- space" programs whereby the brnker steered cltents into
Al anceBemstem Funds;

: (b) the Investment Advisor Defendants and/or Alliance Distributors used
brokerage commissions and ot.her_ metho_ds of payment over and above those allowed by
]inle léb— 1' to pay t'er the “snelf-spaee” programs, that the revenne-sharing_ paymentx :
, wers in excess of standa_td sales loads and 12b-1 payments and that the centnxission |
paymente were higher the.n what would be “best execution” or standard in order to

' compensate brokers for promohng Fund shares,
(c) the Investment Ad\nser Defendants and/or Alhanee stm‘butors direoted
; brokerage payments to firms that favored AllianceBernstein Funds to satrsfy bilateral -

arrangements with brokerages- pursuant to “shelt‘-space" programs and that this directed
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: brok&ag'e was a form of xi:drkgting that was not disclosed .in or authorized By the
AllianceBernstein Funds Rule 12b-1 Plan; |
5 @ | such revenue-sharing payments created undisciosed conﬂicts of interest;
(¢} the AllianceBernstein Funds Rule 12b-1 Plans were not i in comphance '
: vnth Rule 12b-1 and that payments made pursuant to the plan were in wolatnon of
_ S_ecnqn 12 of the Investment Company Act because, among other reasons, the plan was
not i)_roperly 6§aluated by the Director Defendants and thefo was.not a reasonable
likelihood that the plan would benefit the Funds and their sharcholders;
@ eny economies of scale achieved by marketing of the AllianoeBemstein
Funds to investors were not passed on to AllianceBemstem Funds investors; but rather,
the AlhanceBemstcm Funds grew, fees charged to AllianceBemstem Funds mvestors
continued to increase; and - »
. (g) - the Director Defendarits had abdicated their dutles under the Investment
| Company' Act and their common law ﬁducla_ry dutxes, failed to monitor and supervise the
Investment Adviser Defendants and, as a consequence, the Investment Ad\'riser
Defendants were able to systematmally skim xmlhons of dollars from the investors of
AllianceBemstem Funds

.Material Omissions Regarding 12b-1 Fees

163. The November 3, 2003, Prospectus for the AlhanceBemstem Premier Growth ‘

Fund is similar in substance to all AllianceBernstein Funds Prospectuses issued during the Class

Period in that ymdér the heading “Distributioni Services Agreement” it states:

The Fund has entered into a Distribution Services Agreement (the
“Agreement”) with ABIRM, the Fund’s principal underwriter (the
“Principal Underwriter”), to permit the Principal Underwriter to
distribute the Fund’s shares and to permit the Fund to pay |
distribution services ﬁzes ‘to deﬁay expenses assoclated with
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" distribution of lts Class A shares Cliss B shares and Class C
" shares in accordance with a plan of distribution that is inciuded
m the Agreement and which has been duly adopted and approved
in accordance with Rule 12b-1 under the 1940Act (the "“Rule 12b-1
Plan™).
' [Bmphams added],
' 164. The above statement is materially false and misleadmg in that it ﬁuls to state that
» Alli'ance used 12b-1 fees to participate in *‘shelf-space programs” to provgde lackba_cks to brokers
for ;h'recting their clients into AllianceBernstein Funds, and it fails fo discloso the massi\}o :
aggregate amounts involved; and it fails to disclosé the benefits accorded to the Investment
| Advisers from that i)rogram. Additionally, the above statement is méterially falsé and
misleading for the following reasons: . '
(® the Investment Adviser Defendants and/or Alliaﬁce Distributors used
. invéstor assets to pay bmker-déa!prs to saﬁb bilatera'lv arrangemeats with bmke;agés o
known as “shelf-space” programs vs}hereby.ﬂle broker steered clients into |
AllianceBernstein Funds; o
(b)  the Investment _Advi_spr Defendants and/or Alliance Distributors used
brokerage commiésions and other methods of payment over and above tﬁose allowed b} .
e 'Rulé 12b-1 to pay for the .‘b‘shelf-space” programs, and tha: the revenue-shanng payments '
'were in excess of standard sales loads and 12b-1 payments, »
© the Investment Adwser Defendants and/or Alliance Distributors dmrected
brokerage payments to firms that favored AllianceBemstein Punds to aatlsfy bﬂateral
| arrangements with brokerages pursuant to “shelf-space” programs and that this dlrected
brokerage was a form of mark_etmg that was not disclosed in or authorized by the

AllianceBernstein Funds Rule 12b-1 Plan;
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(dy  the Investment Adv:ser Defendants and/or Alliance Distributors
. compensated themselves out of investor assets for any payment they made pursuant to
- revenue-sharing agreements '
(e) . such revenue-sharing payments created undlsclosed conflicts of 1 mterest,
S tt)’ the AlhanceBemstem.Funds Rule 12b-1 Plans were ot in compliance
w1th Rule 12b-1, and that payments made pursuant {o the plau were in violation of
Seotxon 12 of the Investment Company Act because, among other reasons, the plan was
not properly evaluated by the Duector Defendants and there was not a reasongble
likelihood that the plan would benefit the Funds and their shareholders;
(g) any economies of'scale achieved by marketing of the AllianceBernstein :
Funds to investors were not paeeed on to’A.llianeeBentsteio Punds investors; but rather, as
- the A]liaooeBem_stein Funds érew, fees charged to Al]imoeBetnstein-thos investors «
- continued to ‘iﬁcxease; and _ | |
(n)  the Director Defendants had abdicated their duties under the meesunem |
Compmy Act and their common law fiduciary duties, failed to monitor and supervise the . *
Investxnexit Adviser Defendamts and, as a consequence,.the Ihvestment Adviser 7
Defendants were able to systematically eldm millions of dollars from the ir:vebtots‘of -
' AlhanceBernstem Punds. | |

Material Omisslons Regardlng Sol‘t Dollars

.+ 168, The November 3,2003 Pmspectus for the AlhanceBemstten Premier Growth

- Fundis si;hilar in eubs_tmce to all AllianceBernstein Funds Prospectuses issued during the Class ”
 Period in tlmt_onder the heading “PORTFOLIO TRANSACI‘IONS_’" it states: |

The investment information provided to the Adviser is of the type

described in Section 28(e)(3) of the Securities Act of 1934 and is
‘designed to augment the Adviser’s own intetnal research and
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- investinent strategy capabilities, Research services fumished by
brokers through which the Fund effects securities transactions are
used by the Adviser in carrying out its investment responsiblhhes
wit respeot to all its cliént accounts.

166 The Prospectus, as well as all other Alliance Prospectuses, ate matenally false and
rmsleadmg in that they failed to disclose, inter alia, the followmg matenally rmsleadmg adverse
 facts which daanaged Plaintiffs and the other mertibers of the Class:.

- (a) - the Investment Adviser ﬁefendants'andlor Alliance Distributors used
investor assets-to-pay broker-dealers to satisfy bilateral arréngements with brokerages.
kxidwn as “sheifuspac programs whereby the broker steered chents into
AllianceBemstem Funds; |

(®) the Investment Advisor Defendants and/or Alliance Distributors used
brbkérége commissions t;nd other methods of payment over and abové those allowed by
Rule 12b-1 ;o pay for the. ‘-‘shelf-sj)ace"’ programs; and that the revenue-shazipg payments -

 were in excess of standard sales loads and 12b-1 payments; _‘

| {© the Investment Adviser Defendants and/or Alliance Distributors dueuted
 brokerage payments to firms that favored AllianceBemstein Funds to satisfy bllate_ral

arrangements with brbkeia_g’es pursuant to ’,‘ahe]f-'sp‘ace” pfograms and that this directed
b;oi:emge- was a form of x'narketing that was not disclo'se(i in or authorized bythe
. AllianceBemstein Funds Rule 125-1 Plan; | '

(D) the Iixveét__nent Adviser Dcféndants and/or Alliance Disnibut'ors
compensated the‘mselfes oﬁt of investor assets for any payment they made pursuant to
revenue-sharing agteeménts; . |

(¢)  suchrevenue-sharing pﬁyments created undisclosed conflicts of interest;
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©  thetthosof dollar commissions were nt for paymment of llegitimate
regearch costs, but were s concealed method of paying brokers for preferential treatment
~in the marketing of AllianecBemstem shares, and B8 such constituted an integral part of ,. !
* the revenue s]mnng program; |
’ @® the AllianceBernstein Funds Rule 12b-1 Plans were not i compliance
with Rule 12b-1, and that payments madc pursuant to the plan were in violation of
Section 12 of the Ihveennent Company Act because, among other reasozis, the p]an was
'nqt properly evalﬁated by the Directpr Defendmts and there wasnota reaeowble
likelihood that the plen wou]d benefit ﬁe Funds and theu' shareholders; | |
‘()  any economies of scale achieved by marketing of the AllianceBemstein
Funds to investors were not passed on :6 AllianceBemsteixx Funds investers; b\_xt rather, as
. the AilianceBemstein Funds gn;ew, fees charged to AlﬁénceBemstein Funds‘inv‘eémrs -. ’ .
_ continued to increase; and | :
(i) the Director Defendants had abdicated their duties urider the Tnvestment
Company Act and their common law fiduciary duties, falled to monitor and supervise the . .
Investmc%nf Adviser Defendants and,asa coneequence, the Investment Advlser‘ '
Defendants were able to systematlcally skim milhons of dollars from the mvestors of
AlhanceBemstem Funds,

* . The Annual Reports Were False and Misleading
| . 167 ; Defendahts filed yearly Annual Reports with the SEC for each of the

AlhanceB emstein portfohos or funds, These reports were also gent to shareholders of the F\mds,
mcludmg Plamtxﬁ’s |
168, Each of the AlhanceBemstem Annual Reports 1ssued during the Class Period

: faxled to properly disclose to investors miaterial information about the AlhanceBernstem Funds
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: and the fees and costs associated w:th them Bach of the AllmnceBemstem Annual Reports

._contamed the same matenally false and nusleadmg statements and omissions regardmg 12b-1.

. ’
fees, :

169, The Decernber 31, 2002 Annual Report for the Aliance Veriable Products Series

Fund forthe AllianceBemstéin Saall Cap Value Portfolio, is similar in substance to al

. AlhanceBemstem Fund Annual Reports 1ssued during the Class Penod and states:

The Portfoho has adopted a Distribution Plan (the “Plan") for Class
B-shares pursuant to Rule 12b-1 under the Investment Company
Act of 1940. Under the Plan, the Portfolio pays distribution and
servicing fecs to Alliance Fund Distributors, Inc, (the - .
"Distributor®), a wholly-owned subsidiary of the Adviser, at an
annual rate of up to .50 of 1% of the Portfolio's average daily net
assets attributable to the Class B shares. The fees are accrued daily
and paid monthly. The Board of Directors currently limits -

_payments under the Plan to ,25 of 1% of the Portfolio's average.
daily net assets attributable to Class B shares. The Plan provides

_that the Distributor will use such payments in their entirety for
distribution assistance and promotional activities.

[Emphasis added].
170, The above statement is materially false and misleading in that it fails to state that
Alliaiic'e used 12b-1 fees to participate in helf-space programs” to provide kickbacks to brokers

for directing their clients into AlhanceBenwtem Funds and by fmlmg to reveal the massive

) aggregate amounts mvolved and the benefits received by the Investment Adviser Defendants

from that program. Additionally, the abovp statement is materiafly false and mlsleadmg for the
following reasons: -
(8) ‘theInvestment Adviser Defendants and/or Alliance Distributors used
investor assets to pay broker-dealém.to satisfy bilateral arrax;gements .with brokerages
known as ‘_‘shalf-_space" progi:ams whereby the broker stecred clients into

" AllianceBernstein Funds;
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(b) . the Investment Advisor Defendants and/or Alliance Distributors used
brok'erage‘_ commissions and qther methods of payment over and above those allowed by
Rule 12b-1 to pay for the “shelf-space” programs, and that the revenue-shering payments
were in excess of standard sales loads and 12b~1 payments;

(c) the Investment Advxéer Defendants and/or Alhance Dnstubutors directed
brokerage payments to firms that favored AlhanceBemstem Fimds to satlsfy bllatoral

- arrangements W1th brokerages pursuant to "shelf-space" programs and that this directed
brokerage was a form of marketing that was not disclosed in or authonzed by the
AllienceBemstein Funds Rule 12b-1 Plan;

(d) the Investment Adviser Defendants and/or Alliance Disln'bu;ofs

compensated themeeives out of inuestor assets for anﬁ payment they made umuant to
‘ revenue-shanng agreements; - ' ' .

(e) auch revenue-sharing payments created undxsolosed conﬂxcts of interest; -

(f) - the AllianceBernstein Funds Rule 12b-1 Plans were not in comphance |
with Rule 12b-1, and that nayinents made pursuant to the plan were in violeﬁon of
Section 12 of the Investment Company Act becanse, umong other reagons, the plan {uas

. not properly eva;uafed ny 'the -Dire‘ctpr befendants and there wag not a reasonable
likelihood that the plan would benefit the Funds and their shareholders; |
| ® & any econonlies of scale achieved. bj merketing of the AllianceBernstein .
:. Funds to mvestors were not passed on to AlhanceBemstem Funds investors; but rather, as
the AlhanceBemstem Funds grew, fees charged to AllianceBernstein Funds investors

continued to increase; and
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i

(1) - the Director Defendants had-ebdicated their duties under the Investment
Company Agt and their common law ﬁduciary duties, failed to monitor and supervise the
Investment Adviser Defendants and, gé a consequencs, the Investment Adviser
Defendants wero ;blc to systematically kim millions of dollars from the ‘i.nvestors of
" A]hanceBemstein F\mds | | '

, The Semi-Annual Reports Were False and Misleading _
171, Defondants fited Semi-Annual Reports wnth tho SEC for each of tho

AJ]ianceBemstem portfohos or funds. These reports were also sent to shareholders of the Funds,

- including Plamnﬂ's

172, Bach of the Alhance Semi-Amual chorts issued during the Class Penod failed
- 1o properly disclose to investors matenal information about the AllianceBemnstein Funds and the
fees and costs associated with them. Each of the AllianceBemstein Annual Reports contained
* the same materiélly false and misleading stéteménts and omissions regarding 12b-1 fees.

173, The April 30, 2003 Semi-Annual Report for the Alliance All-Asia Investment
Fund is similar in substance to all AlhanceBemstem Fund Selm-Annua.l Reports issued during
the Class: Penod and states

Distribution Services Agreement

The Fund has adopted a Distribution Services Agreement (the
*Agreement™) pursuant to Rule 12b-1 under the Investment .
Company Act of 1940, Under the Agreement, the Fund pays
distribution and servicing fees to the Distributor at an annual rate
of up 10,30 of 1% of the Fund's average daily net assets '
attributable to Class A shares and 1% of the average daily net
assets attributable fo both Class B and Class C shares. There are no
distribution and servicing fees on the Advisor Class shares, The
foes are acorued daily and paid monthly, The Agreement provides -
that the Distributor will use such payments in thelr entirety for
distribution assistance and promotional activities. The Distributor
has advised the Fund that it has incurred expenses in excess of the
distribution costs reimbursed by the Fund in thé amounts of
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" $3,498,927 and $651,3’72 for Class B ‘and Class C shises
respectively, Such costs may be recovered from the Fund in future
periods so long as the Agreement is in effect. In accordance with
the Agreement, there is no provision for recovery of unreimbursed
distribution costs incwred by the Distributor beyond the current
fiscal year for Class A shares, The Agreement also provides that

the Adviser may use its own resources to finance the distnbutxon
of the Fund's shares.

~

[Emphésis gdded}: . |
174. . The above ’s‘tat-en‘lent is materially false and misleading in that it fails to state thet
. Alhance used 12b-1 fees to participate in “shelf-space programs" to provide kickbacks to brokers :
for directing their clients into AlhameBemstem Funds and by fmling to reveal the massivo
a_ggregate amouants involved and the benefits received by the Investment Adviser Defendants
from that program. Additionally, the above statement is materially false and misleading for the |
following reasons: |
' “ (a) - the Investment Adviser Defeqd;nts and/or Alliance Distributors used - |
investor assets to pay broke;-dealers to satisfy bilateral arrangements with brokerages
lcnown ae "shelf—space” programs whereby the broker steered clienfs into |

AlllanceBemstcin Funds;
(b)  the Investment Advisor Defendants and/or Alhanee Distributors used

brokerage commisswns and other methods of payment over and above those allowed by
- Rule 12b-1 to pay for the “shelf-space programs, and that the revenue-shanng payments
were in excess of standa.rd sales loads and 12b-1 payments;
' tc) : .the ‘Investment' Adviser Defendants and/or Alliance Distributors directed
brokerage payments to firms that favored AllianbeBe'mstein Funds to satisfy bilateral '

arrangements with broketages pursuant to “shelf-space” programs and that this directed
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" brokerage was a form of marketing that wes fot dmclosed in or authorized by the
AlhanceBernstem Funds Rule 12b-1 Plan;
(@ the Investmont Adviser Defendants and/or Alliance Distributors
‘compensated tIi_eméelves out of ihw.(estor assets for anyvpaym;ent they madé pursuant to
- reverhie‘-sharing agreémmts; .
(e such revenue-sharing payments created undisclosed conﬂmts of interest;
(M the AlhanceBemstein Funds Rule 12b-1 Plans were not in comphance
with Rule 12b-1, and that pa.yments made pursuant to the plan were in violation of
.Section 12 of the Tnvestment Company Act because, among oth& reasons, the plan was
not properly evaluated By the Director Defendapta and there was not a reasonable
Jikelihood that the plan would benefit the Funds and their shareholders; |
(g anj;"econonﬁes of scale achieved by marketing of the A]iianf:eBemstein
- Funds to investors were not passed on to AlHanceBemstein Fmds'investors; but 'rather, as
the AllianceBernstéin Funds grew, foes charged to AllianceBerstein Punds investors
continued to increasg; and .
(h_)A the Director Defendants had abdicated their duties under the Investment
| Company Actand thez'r common law ﬁduéiary duties, failed to monitor and supervise thé
Investment Ad\nsw Defendmts and, as a consequietics, the Investment Adwser
Defendants were able to systemancally skim mllhons of dollars from the investors of V
AlhanceBemstem Funds. ‘
" RLAINTIFFS® CLASS AC’I'ION ALLEGATIONS
175. Plaintiffs bring these claims (except for Count'V that is brought denvauvely on
béﬁalf of the AllianceBernstein Funds) as a class action pursuant to Federal Rule of Civil |

Procedure 23(a) and (b)(3) on behalfof a Class, consisting of all persons or entities who held
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shares, units, or like interests in'any ef the AllianceBernstein Fimds_‘bet\;/een J'une 22,1999 and
Mamh 22,2004, inelusive (the “Class Period"), 'end who were demaged thereby (the “ClaSs").
- Excluded from the Class are defendants, merrrﬁers of their immediate fumilies and their legel
representanves, herrs, SUCCSSOTS OF assigns and eny entlty in whwh defendants have orhada
-controlling inferest. |
| 176. The members of the Class are so numerous that joinder of all members is
. impracticable. thle the exact number of Class members is unknown to plmnt:ffs at tlus time
and can onlybe ascertained through appropriate discovery, plamhffs _behevo that_there are many‘ )
thousands of members in the proposed Clase. Record owners and other members df the Class
may be identified from records maintained by Allianee, Alliance Distributors, and 'ot.her
defendants and mey be notified of the perrdencj of this action by mail, using the form of notice
snmlar to that customanly used in secunues class actions. 8 |

177, Plamuﬁ's’ claims are typical of the clanns of the other members of the Class as all
- members of the Class are similarly affected by defendants’ wrongful conduct in violation of |
fodoral and state law that is complained of herein, |

178.  Plaintiffs will faitly and adequately protect the interests of the other members' of
the Class and have rotained counsel eonrpetmt and experienced in class and securities Iidgat_ion.

179. Common questions of law and faet exist as to all members of the Class and
predorrrinate over an& quoétions solely affécting individual members of the Class, Among the
_ questions of law and fact common to the Class are; _ '

(a) whether the Investment Corupany At was violated by Defendanta’ actsas

all.eged'herem,
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(b)-  whether the Investinent Advisers Act was violated by Defendants’ aots as
alleged herein; | . |
0 . whether statements made by Defendants to the i'nvestin.g public during the
. 'Cla’ss Period misrepresented material facts about the business, operation.s,- and financial
- statements of the AlhanceBemstem Funds, ' .
(d whethu Dcfcnda.nts breached their common law: fiduciary duties and/or
lmowmgly mded and abetted common law breaches of ﬁducmry duties; and
: (e) to what extent the members of the Class have sustained damages and the .
- proper measﬁre of damages.
180. A class action is superior to all other avaﬂable methods for the fair and eﬂicumt
-adjudication of thxs_ controversy since jomder ‘of all members i is mpracncable. Purthermore, as
the damages suffered by individual Class members may be relaively amall the expense and |
burden of individual litigation make it virtually. mpossible for members of the Cless to-
mdmdually redress the wrongs done to them. There will be no difficulty in the management of
this action as-a class action,

Demand on the Boards to Take Comcﬂve Acﬁon Would Be Futile.
181." Plamtlﬁk have not made any demand on the Boards of Dlrectors of the

. | ) Alhancechstem Funds (the “Boards”) to institute this action for its derivative claim brought
pumuant to the Investment Adviser Act in Count V below. Such demand would bea futﬂe act
" becanse the Boards are mcapahle of making an mdependent and dasmterested decxs]on for the
following reasons;

182,  Asalleged in detail herein, each of the D1tector Defendants was appointed by, and
_serves atthe pleasure of, the Investment Advxser Defendants. Bach of the Director Deferidants is.

controlled by and beholden to the Investment Advxser Defendants for his or her position and
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substantial compensation as a Directors, Alﬁ:ough as a technical matter, the sliareholders have s ‘. g
_right to vote out the Director, the Directors know that this is extretﬁely unlikely if the Inﬁeshnent
Advisers support the Directors, which they have done througﬁout the Class Period. Accordingly,
each of the Alliance Directors is mcapable of eva]uatmg a demand mdependently and |

, dlsmterestedly ‘

183. Bocause of their lack of independenee from the Investment Adviser Defeddmts,
the Director Defendants .wi-ongfull).v approved advdsor fees, revenue sharing, dirested brokerage,

- 12b-1 feee, Soft Dollars, and the materially misleading disclosures in the Alliance frospectuses
in eech of the years they s_ereed as Director. |

184, - Asalleged in detall herein, esch of the Director Defendants knowingly
paxho;pated in, approved, and/or recklessly dJsregarded the wrongs eomplamed of herein. The

«conduct of the Director Defendants was in breach of their :ﬁduclary dutles and could not have
_been an exercise of good faith busmees judgment. _ _

185. The Director Defendants allowed a couree of ¢onduct that prejudiced the
AllianceB emstem Funds and investors as the Director Defendants allowed the excessive fees to
be charged and shareholder mvestments to be used for 1mproper purposes such as k:ckbacks to

. brokers. The payment of lnckbacks to brokers was conduct that should have been prevented by
the Dlrector Defendants but was not, . |

| 186. The Duector Defendants also were self-mterested in the improper kickbacks patd

to bnekers who steered their clients’ assets into the AllianceBernstein Funds in order to increase

the assets in the Funds. Gfowth of a mutual fund is one of d'ne keys to its survival, for if a mutual

: i'uhd’s assets stagnate or decrease; there is a great likelihood that the fund will be disbended or

'merged with another fund, If the mutual fund ds disbanded or merged, the board members for‘
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o that"ﬁlnd necessarily lose-their positions on the fiind’s board as well as the compensation for
C snttmg on the fund’s board | |
-187. Addttlonally, each of the Dlrector Defendants® received substantial payments and
beneﬁts by virtue of his or her membership on one or more Boards and his or her contro] of
hundreds of AlhanceBemstem Funds For example
a) . Defendant Block oversaw 43 companies in the AllianceBemstein fund
' * . complex and oversaw 97 portfolios in the fund complex and received
' compene‘ation of $192,600 for the fiscal year ended October 31, 2002,
b) . Defeuc!ant Dievler oversaw 47 companies in.th_e Allianceh‘erhétein fund
. complex and oversaw 101 portfolios in the fimd complex and received
compensation of $246,238 for the fiscal year ended Qctober 31, 2002.
©)  Defendant Dobkin oversaw 44 companies in the AllianceBemstein fund
complex and oversaw 98 portfolios in the fund complex and received
compensation of $241, 700’for the ﬁscal year ended October 31, 2002,
d) Defeudant Foulk oversaw 48 compames in the AllianceBernstein fund
complex and oversaw 113 portfolios in the fund complex and received
_compensation of $241,700 for the fiscal year ended October 31, 2002.
.¢)  Defendant Michel oversaw 44 eoxhpanies in the. AllianceBernstein fund
‘ complex and oversaw 98 portfolios in the fund complex and received -
eompemation 0f $201,950 for the fiscal year ended October 31, 2002.
) Defendant Robinson oversaw 46 compames in the AJhanoeBemstem fund
complex and oversaw 96 portfolios in the fund complex and received
compensation of $193, 100 for the fiscal year ended October 31, 2002,
188.  Each of the Director Defendants ‘'has thus benefited from the wnongdomg herein
alleged, has engaged in such conduct to preserve his or her posmons of contxol and the benefits
thereof, and has been compensated for such conduct by payments from Fund assets .
189. Each of the Director-Defendants were Directors during the Class Period and most
continue to serve as a Director, and the Director Defenqagm comprise the Boards. Thus, in order
te,bn'ng this action for breaching»their fiduciary duties, the Director Defendants would be

requifed to sue themselves and their fellow Directors with whom they have had close bueiness
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and personal relationships throughout the Class Period. Accordingly,’a majerity of the Boards js
incapable of evaluating a demend independently and disinterestedly.
 INVES 'T_M_m [ COMPANY ACT "giAms
| COUNTI | |
' AGAINST THE INVESTMENT ADVISER DEFENDANTS AND .
THE DIRECTOR DEFENDANTS FOR YIOLATIONS OF SECTION
4m O, THE INVESTME COMP. CT ONBE F’ OF CLAS
190, Plamtiﬁ repeat and reallege each and every allegatwn eontamed above as if fully
set forth herein, except any allegauons of fraud
191.  ‘This Count is asserted agamst the Investment Adviser Defendants in thexr role as
invesunent advisers to the AllianceBemnstein Flmds and against the Dnector Defendants for their.
| roles in the creation, approval, and dlssenunanon of the materially false and rmsleadmg Annual -
Reports, Senu-Annual Reports, Regxstmtion Statements Prospectuses and Statements of D
_ Addltgonal Information. _ _ -
192, The Inveetmmt_ Adviser Defendants and the Director Defendants-made untrue
statements of _material fact in Registration Staternents and Annual and Semi-Annual Reports filed
and disseminated pursuant to the Investment Company Act and omitted to state facts necesSa.ry
to prevent the statements made therem, in hght of the ciroumstances under which they were
' made,. from bemg matenally falee and mleleadmg The Investment Adwser Defendants and |
-' Director Defendants failed to dlsclose the following:
(a) that the Investment Advxser Defendants authorized the payment from fund
assets of e'xcesrsive commissions to broker dealers in exchange f°r, preferential marketing
I setvices and that such payments were in breach of their ﬁduciary duties, in violation of Section

" 12b of the Investment Company Act, and unprotected by any “‘safe harbor”;
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| (b) that'the Investment Adviser ﬁefendants and/or Alliance Distributors
. _éompensated themselves out of investor_ assets _i_'oi' payments made pursuant o revenue-sharing
agreements; | |
. " (c) . that the Investment Adﬁser Defendants and/@f Alliance Distributors A
directed brokerage ahd other payments to firms that favored AllianceBernstein Mds, which vs;as‘
8 form of marketing that waé not disclosed in or aitthorized by the AllianceBernstein Funds Rule
12b1 Plan; o o
| (@) that the AllisnceBémstei Funds Rule 12b-1 Plan was not in compliance
| w1th Rule iéb-l, and that payments made pursuant to the plan were in violation of Sec’ﬁon 12 of
ﬁle Investment Company Act bécause, among other rea.s-ons', the plan was not properly e&aluﬁted‘
by the Director Defendants and there was not a rezisonai).le likelihood that the plan would benefit
the company and its shareholders; | '

' _ ke) " that by paying brokers to aggressively steer their clients tothe
AllianceBernstein Funds, the Investment Adviscf Defendants were knowingly or rgcklessly
aiding and abetting a breach of fiduciary duties, and proﬂting from the brokers’ improper
conduct; o :

. - (f)  that any economies of scale achieved by xharkeﬁng of thie
Allianceﬁémstein Funds to new i{lvétors were not pgssed on to AllianceBernstoin Funds
."investors; on the contrary, a-a. the AllianceBernstein Funds grew, feés cﬁargéd to
' AllianceB evzistein Funds investors increased; -

. (&) A thét defendants iinpropefly used Soft Dollars and exceésive comuissions,
paid from AllianceBerstein Funds assets, to pay for overhead expensés the'cost of which should

have been borne by Defendants and not AllianceBernstein Funds investors; and
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() that'the Director Defendants had sbdicated their duties under the
Investment Company Act and their common law fiduciary duties, that the Director Defendants -
failed to monitor and supervise the Investment Adviser Defeddants and that, as a consoquence, .
the Inveatment Adviser Defendants were able to systematxcal]y slum millions and mllhons of
: dollars from thc AllianceBernstein Funds,
193, By reasOn of the conduct descxibed sbove, the Invéstment Adviser befendants
.and the Director Defendants violated Section 34(b) of the Investment Company Act.

194.  As adirect, proxhnate and foresecable resuit of the mvestment Adviser
Defendants’ and D1rector Defendants’ violation of Section 34(b) of the Inveshnent Company
Act, AllmnceBernstem Funds investors have mcumed damages

195 Plamtlffs and the otha members of the Class have been specially injured by the -
defendants’ v:olauons of Section 34(b) of the Investment Company Act. Such injuries were : '
‘ suﬁ‘ered directly by the shareholders. .

196,  The Investment Adviser Defendants and the Director Defendants, mdmdually
and in concert, _dlrectly and indirectly, by the use, means or mstnnnentahtm of interstate
| commerce and/or of the mails, engaged and parti_cii)ated in a continuous course of conduct to
conceal siuch adverse material information, . | |
B comNT I
AGAINST ALLIANCE DISTRIBUTORS, THE INVESTMENT
ADVISER DEFENDANTS, AND THE DIRECTOR

DEFENDANTS PURSUANT TO SECTION 36(a) OF THE
INVEST COMPANY ACT ONB ¥ OF THE CLASS

197. Plaintiﬁ‘s.repeat and reallege each and every u]legation contained above and

otherwise incorporates the allegations contained above, except for .
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198, This Count is brought by Plaintiffs (as AllianceBernstein Funds securities .
. ‘holders), on behalf of themselves and the other members of the Class, againsf Alliance
| Dislributor‘s, the Infesunent Adviser Defendants, and the Director. Defendants for breaches of
their fiduciary duties as defined by Section 36(3) of the Investment Company Act. |
199 Alliance Distributors, the Investment Advisef Defendants, and the lﬁirectm' ‘
‘ Defendants each had a ﬁducmry duty to Plamnffs and the other members of the Class,
200 Alliance Distributors, the Investment Adviser Defendants, and the Director
‘Defendants violated Section 36(a) by improperly charging investors'in the AllianceBernstein
: f‘unds purported Ruie 12b-1 marketing fees; by drawing on AllianceBe_mstein Funds assets to
make undisclosed payments of Soft Dollars, directed bfokerag’e',' and excessive oommissibns,' in
ﬁolaﬁm of Rule 1ébl; by making impropér revenue-éharing payments agd directly 6f.indirectiy
imposing the cost of suchipayments on to Funds and their shareholders;
: 201, Byreason of the conduct descnbed above, Alliance Dlsmbutors, the Investment
Adwser Defendants, and the Ditector Defendants vwlated Sectxon 36(a) of the Investment
: Company Act.
202, _As‘ a direct, proximate, and foreseeable result. of Allian?:e, Distﬁbuto'rs’», the
- Investment Adviser Defendants’, and the Director Defendants’ breaches of ﬂxe-ﬁduciazy duties m
thezr roles as principal undervriter, inve;tlnsnt adviser, anq Directors and ofﬁéers, respectiveiy
to AllianceB emstein Fuﬁdsvi’nvestors, Plaintiffs and the other membérs of_the Class have
| incurred mittions of doliars in demages. ’
- 203 lentlffs, in this Count, sock to enjoin defendants ﬁ'om engagmg in such practices
inthe future, as well as recover, on their own behalf and on behalf of the other members of the

_CIaés ifnproper Rule 12b-1 fees, Soft Dollars, excessive commissions and management fees:
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charged to the AllianceBernstein Funds and the indi¥idual investors by Alliance Distributors, the -

- Investment Adviser Defendants, and the Director Defendants,

- COUNT IX
AGAINST ALLIANCE DISTRIBUTORS, TBE INVESTMENT
ADVISER DEFENDANTS AND THE DIRECTOR'

. DEFENDANTS PURSUANT TO SECTION 36(b) OF THE
T. / ACT BEHALF OF THE CL.ASS

204, Plaintiffs repeat and realle.a.ge each and every allegation contained above and
otherwise incorporates the 'aﬂcgaﬁor_is contaiﬁed above, except any allegations ot'_fraud.
205, This Gountis brought by Plaintiffs (as AllianceBemstein Funds sccurities
holders), on behalf of themselves and ihg'other members of the Class, against Alliance '
Dist’ributors; the Investment Adviser Dcfendants and the Direcibr Defendants for breach of their
ﬁduomry duties as deﬁncd by Section 36(b) of the Investment Company Act. . u
205 Allzance Distributors, the Investment Advnser Defendants, and the Director.
Dofendants had a fiduciary duty to the AllianceBemstein Funds investors with respect to the
'recgipt of compensation for services and of paymeﬁts ofa materiallnatm'e made'by and to the |
Alliance Distributor_s, the Invcstn‘"lent Adviser Defendants, and_thg Director Defendants, '
© . 207. Alliance Distributors, _thg'lni'eajuncnt Ad\}iser Dcfendahts, and the ‘ﬁirector
: ) i_)efeﬁdanis viﬁlated Sec_:tidn 36(b) by improperly charging investors.in'the AllianceBemsiein' -
mmcis ‘purported Rule 12b-1 marketing fees, faiﬁng to reduce their advisery fees to reflect the
benefit recéived by the Inveatment Adviser Defendants from the 12b-1 payments, and by
. drawing on assets of tﬁe investors of AllianceBernstein Funds to make undisclosed payments of
_Soft Dollars and excessive commissions in violation of Rule l2b-1,.despite the fact that the

- payments at issue benefited only the Defendants end riot the Funds. In addition, Defendants
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v fv'i()l'aied éecﬁbn 36(b) by wrongfully inﬂatixig thelr advisory fees in an amount that would
. compensate them for. further revenue-sharing payments made ostensibly ‘Eom;' the assets of the
: Iﬁveshne‘nt’ Advisér'or Alliance Distributors. _By virtue of the f&goin@ Defendants i:har‘ged' a
“fee that is 80 disproportionately large that it bears no moq@le relationship to the services
e rendered and could ﬁot have been the ;:roduct of arm’y length bargaihing" in ﬁ'olati‘on of the B

' standard set forth in Gartenberg v. Merrill Lynch AssetManagements, Inc., 694 F.2d 923, 928

. _(2dCu' 1982)

208 By reason of the conduct described above, Alliance Distributors, the Investment
:.Adviser Defendants, and the Dmector Defendants vmlated Section 36(b) ofthe Investment ‘

. Company Act.
| 209. The Director Dei'gndar.lts recéived 'impréper payments, in that they were.
. cpmpeﬁsated in very largé amounts in renx_lil for their violation of thexr fiduciary duties to
‘Plaintiffs and the other members of the Class.

210 As a direct, proximate and foreseeable result of the Alliance Distributors’, the
Investment Adviser Defendants’, and the Director Defendants’ breach of the fiduciary duties in
their roles as pnncipal underwriter, mvestment‘advxsor and 'ofﬁqers and Directors, respectively,
“to the AllianceBernstein Funds in'yestors, Plaintiffs and the other members §f the Clgss'have |
" incurred millions of dollars in damages. |

‘211, Plaintiffs on behalf of themsel¥es and the oﬁlgr'ﬁeﬁapem ofﬂi_e Cless, in this
count seek 0 recover all of the imp‘ropc_r 12b-1 fees, Soft Dollars, éxceé;sive commissions, and
* management fees iinproper}y charged to the AiiianceBempteih Funds and the individual
" investars by Alliance Distributors, the Investment Adviger Defendants, and the Director

Defendants as alleged herein, °
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AGAINST THE INVESTMENT COMPANY ADVISERS (AS
. CONTROL PERSONS OF THE DIRECTORS AND ALLIANCE
DISTRIBUTORS) FOR VIOLATION OF SECTION 48(s) OF THE

INVESTMENT COMPANY ACT ON BEHALF.OF THE CLASS

22, | - Plaintiffs repeat and redllego each and every allsgation qontained'abof/e‘ asif fully

“set forth herein, except any allegatlons of fraud.

" 213. Thls Count is brought Plaintiffs on thelr own behalf and on behalf of all other

.members of the Class pursuant to Section 48(a) of the Investment Company Act against the

Investment Company Advisers, who caused the Director Defendants and Alhance Distn‘butoxs to

_ commit the violations of the Investment Company Act alleged herein, Itis appropriate to treat -

these defendants as & group for pleading puiposes and to presume that the misconduct .

coniplained -o_f hgreh\ is the collective écﬁous of the Investor Adviser Defendants, the Director' :

‘Defendants, and AIl_iance Distributors.

214. The Director Defendants and Alliance Distributors are liable under Section 34(b),

" 36(a), and 36(b) of the Investment Company Act to Plaintiffs and the other members of the Class

as set forth hewm

215, 'I‘he Investment Advnser Defendeants were “control pexsons” of the Director

'Defendants and Alliance Dlstributorq that caused the vxolations complmned of he:_rem. By virtue

of théi’r positidns of operational control and/or authority ovér the Director Defendants and

Alliance Distributors, ths Investment Adviser Defendants directly and indirectly, had the power

and authority, and e:geroiséd the same, to.cause the Director Defendants and Alliance °

 Distributors 1o engage Iin the wrongful conduct complained of herein,

216. Pursuant to Section 48(a) of the Investment Comi)any Act, by reason of the

foregoing, the Investment Adviser Defendants are liable to Plaintiffs and the other members of
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the Class to the same ektent as are the Director Defendants and Alliance i)istrib'utors for their
- pnmary Violations of Sections 34(b), vand 36(a) and (b) of the Investment Corﬁpany Act.
- 217. By vn-tue of the foregoing, Plaintiffs, and the other members of the Class are
entltled to damages agamst the Investment Adviser Defendants. .
' I JSTMENT ADVISER ACT CL
AGAINST THE INVESTMENT ADVISER DEFENDANTS UNDER

. SECTION 215 OF THE INVESTMENT ADVISERS ACT FOR
'VIOLATIONS OF SECTION 206 OF THE INVESTMENT ADVISERS .

ACT DERIVATIVELY ON BEHALF OF THE ALLIAN @‘ BE} RNSTEIN FUN'D§
218. Plaintiffs repeat end reallege each and every allegation contained above as if fully
. set forth l;ereil_a. | _ ' ' |
219, This Count is brought by Plaintiffs derivaﬁvelg egainst the Investment Adviser
befenda_nts on behalf of tﬁe ﬁ‘dlianceBemstei'n Funds based upon Section 215 of the Investment
Advissrs Act, ISUS.C. §80b-15. -
220 | “The Investment Adviser Defendants served as “invéétmént advisers” to the
Alliaﬁc_eBemﬁeiti Punds and the AllianceBernstein Funds inveatpré pursuant to the Investment
Advisers Act. . | | B |
| ‘221, As fiducieries puxsﬁant to the Investment Advisers Act, the Investment Adviser _
Defendants were required to serve' the AliianceBemstein Funds in a manner in aceordance with
| the federal ﬁduciax:y standards set forth in Section 206 of the Investme:it Advisers Act, 15 U.S.C.
§80b-6, governing the condugt of investment advisers, _
222, Duﬁng the Class Periqd, the Investment Adviser Defendeants breached theu' ,
_ﬁd\iciary duties to the AiﬁanceBemstein Funds by engaging ina dpcepﬁve contrivance, gchcme; »

practice and course of conduct pursuant to: which they knowingly and/or recklessly engaged in .
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’. dots, transactions, practices and courses of business which opi:rated as a fraud upon the
AllianceBernstein Funds. As detailed above, the _InVestment Adviser Defendants skimmed ..
- money from tho_ AllianceBemstein Funds by charging and coilecting fees from the
| AllianceBepxstein Punds in violation of tﬁe lnvcstmén; Company Act and the Investment
g Adﬁsers'Act. ‘The purpose and effect of said scherﬁe, practice ahd course of ¢oﬁd‘uct ‘was to
enrich the Investment Advisér Defe.ndants; among other defendants, at the expense Aof the
AllianceBemstein Funds. The Investment Adviser Defendents breached their fiduciary duties
owed to the AllianceBémstein Ft‘indsvby cngaging in the aforesaid transactions, pfactices and
courses of business howﬁ@y or rcéklessly so as to constitute a deceit and fraud upon the
AilianceBemste‘in Funds, . |
223. The Investment Adviser Defendants are liablé as direct participants in the wrongs
complvaineci.of herein. The Investmenf Adviser Defendants, ﬁécause of their position of aufhd;-it’y
. and conu'ol over thé AllianceBemstein Funds were able to and did contro the feéé _chuged to
and collected from the AlliancéBemstein Funds and otherwise control the operations .of the
A]lianceBexnstgin Funds. | | '
224.  The Investment Adviser Defcn&ants had a duty to (1) disseminate accuraté and
truthful information-with respect to the AllianceBernstein Funds; and (2) truthfully and
uniformly act in accordance with ﬁei} stated policies and fiduciary responsibilities to the
.A]iiaﬁcebemsteiﬂ ﬁmds. The Investment Adviser Defendants paxticipatéd inthe wrongdbing
complained of herein m d_rd_er to prevent the AllianceBernstein Funds from knowing of the
Investment Adviser Defendants’ breaches of ﬁdliciary duties including: (1) the charging of the.
" AltianceBemstein Funds and AllisnceBemstein Funds investors improper Rule 12b-1 matketing

fees; (2) making improper undisclosed payments of Soft Dollars; (3) making unauthorized use of
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“di‘rected brok&age” asa marketing tool; and (4) charging the AllignceBemstein Funds for
. . excessive and i improper commission payments t0 brokers,
| 225. Asa mult of the: Investment Advxsers mult:ple breaches of their fiduciary duties
owed to the AllxanceBe_mstem Funds, the AllianceBernstein Funds were damaged.
2,2,6. The ;AllianceBenlstéin Furidg are entifled to rescind their investment advisory

_ contract_s with the investm_ent Adviser Defendants and recover all fees paid in connection with

~ such agfee'm.ents; : |
'BREACH OF FIDUCIARY DUTY CLAIMS
COUNT VI
' BREACH OF FIDUCIARY DUTY AGAINST THE

INVESTMENT ADVISER DEFENDANTS ON BEHALF OF THE CLASS
227, | Plaﬁltiffs repeat and reallege each of the preceding allegatio:x_m as though fully set
forth herem, except allegations of fraud,
228. - This count is brought by Plamtxffs on their own behalf and on behalf of all other
.me'mbers of the Class against the Investment Adviser Defendants for breach of fiduciary duty.
| 229, | As investment ad\‘risers to the An'iénceBemst'ein Funds, the Investment Advis’er .
Defendants were fiduciarics to Plaintiffs and the other mémbers of the dm and we_ré required
toact with the highest obligations of gooii faith, loy#lty, fair dealing, due care and candor.
- 230. As set forth above, the In\}csﬁnent Adviser Defendants bréached their fiduciary
duties to Plsiniffe and tho other members of the Class '
231, Plamuffs and the other members of the Class have been specially injured as a
direot, proximate and foreseeable result of such breach on the part of the Investment Advzser

Defendants and have suffered substantlal damages.
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232, Because theTnvestment Adviser Defenidatits acted iwith reckless and willful
: dis;egard for thg rights of Plaintiffs and the other members of the Clgss, the Investment Adviser
Defendants‘ are lisble for punitive damages in an a{nou:;t to be determined by the jury.-
| | _- counrvm |
.BREACH OF FIDUCIARY DUTY AGAINST THE |
DIRECTOR DEFENDANTS ON BEE&. F OF THE CLASS

233, Pla_ix}ti_ffs. repeat and reallege each of the preceding allegations as though fully set

forth herein, except allegations of fraud.

234, As AlhanceBemstem Funds Directors and Officers, the Director Defendants had a

“fiduciary duty to the AllianceBemstein Funds and AllianceBernstein Funds investots to
supervise and monitor the Th'vestment Adviser Defendants, " '
' 535; ) Thé Director Defendants breached their ﬁduciafy duties by reasoﬁ of tﬁg acts -
| ‘ alleged herein, including their failure o prevent the Tnvestment Adviser Defendants from ® b‘
~ ‘issuing deceptivé documents to investors; (2) charging the AllianceBerimtein Punds and
AiﬁanceBenmtein, Funds investors iniproper Rﬁle 12b-1 marketing fees; (3) making improper
un'disclosed payments of Soft Dollars; (4) making ﬁﬁauﬂloxizeduse of “directed brokerage” as a
mariceﬁng tool; (5) charging the AllianceBemstein Funds for oxcessive and improper -
'comxﬁissién payments to ‘brokers; ahd (6) makirgg improper revenﬁe-sharing payménté. the cost
of which was borne by the Funds and their investors. |
'236. Plaintiffs _al}d the other members of the Class have been specially injured asa
di;ecf, proﬁ'imate and foreseeable result of such breabch'on the part of the Director beféndants

 and have suffered substantial damages.
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237, Bedause the Director Defendants acted with reckless and willful disregard for the

- . . rights of Plaintiffs and the other members of the,Class, the Director Dcfenda.nis are liable for

punitive damages in an amount to be determined by the jury.
 COUNT
. AIDING AND ABETTING A BREACH OF FIDUCIARY
DUTY AQAINS-T ALL DEFENDANTS ON Bgm F OF THE CLASS

238 Plamtlffs tcpeat and rea]lege each of the precedmg allegat:ons as thcugh fully set

", forth herein, except any alleganons of fraud.

239, ‘At all times hereis, the broksr dealers thst sold AllianceBemstein Funds had

fiduciary duties of loyalty to their clients, including Plaintiffs and the ofher members of the

Class,
, 240. ‘Defendants knew or should have known that the broker dealers had these
ﬁduclary duties.

241, - By acceptmg improper Rule 12b-1 fees, Soft Dollars and excesswe comrmssmns
in exchange for aggresswely pushing. AllianceBernstein Funds and by failing to discloseé the
receipt of such fees for such purposes, thie brokcrages breached their ﬁduc:ary dutxes to Plaintiffs
and the other members of the Class.

242. .Defendants possessed actual or ccnstmchve knowledge that the brokerages were
breachmg their ﬁducxary duties, but nonethcless knowingly provndcd substantial assistance to the

brokerages by contmmng the improper payments, as described herein, for brokerages to push

AlhanceBemstem ‘Fiinds.

243. Defendants’ actions, 2s described in this complaint, were a substantial factor in

causihg the losses suffered by plaintiff and the other members of the Class. By participating in

* the brokerages’ breaches of fiduciary duties, Defendants are fiable therefore..
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. 244, ° As a direct, proximate and foreseeable res\-ilt' of the defendants’ lmewing
| | p_articipation inthe brokerages" breaches of ﬁ&uciary duties, Plaintiffs and the othel_' members of
the Class ha\}e suffered damages. | |
245, Because Defendants acted w:th reckless and willful disregard for the nghts of
'Plamtlffs and the other-members of the Class, Defendants are liable for pumtwe damages inah
amount to be detenmned by the j Jury
" COUNTIX

AGAINST ALL DEFENDANTS FOR UNJUST
ENRICHMENT ON BEHALF OF THE CLASS

246.  Plaintiffs repeat and reallege each of the preceding aflegations as though fully sgf
forth herein, except any allegations of fraud. |
247, Defendents benefited from their unlawful acts through the excessive and i 1mproper .
fees they charged and received from Plamt:ﬁ's and the other mambers of the Class It would be
meqmtable for Defendants to be permltted to retain the beneﬁt of these overpaymmts, which
were conferred by Plaintiffs and other rpembers of the Class retained by Defendants,
PRAYER FOR RELIEF . R
WHEREFORE, Plaintiffs pray for relief aﬁd judgment, as follows:
_(A). ~ Determining that this actien isa preper class action and cemfymg
Plainﬁffs as the Class representative and Plaintiffs’ counsel as Class ceunsel ';;'m'suant to Rule ‘23
of the Federal ques ef Civil Procedure; .
| B) Awarding compeneatory damages in fevor of Plaintiffs and the other Class
- members against all Defendants, jointly and 'severalij, for all daxpagee suetaixjed as 8 result of

Defendants’ wrongdoing, in an amount to be proven at trial, including interest thereon;

DOCS\254975v} : R 84
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f (C) - Awarding punitive damages in favor of Plaintiffs.and the other Class

_ ‘r'nembe_rs against all Defen_dax_lts, jointly and soverally, for all damages sustained as a result of

 Defendants? wrongdoing, in an amount to be proven at trial, including interest thereon;

(D) Awarding the AllianceBernstein Finds rescission of their contzacts with
the Investment Adviser Defendants, mcludmg recovery of ail fees which would otherwnse epply, |
and recovery of all fees pa:d to the Investmmt Adviser Defendants, |

®) _' Ordermg an accounting of all AlhanceBemstem Funds-related fees,
comnussxons, and Soft Dollar payments;

- (F) Ordenng resututxon of all unlawfully or dxscnminatonly obtained fees and
charges; .
' @ Awarding such other and further relief as this Court may deem just snd
pmper, including any extraordmary equltable and/or mjuncuve relief as permmed by law or
equlty to attach nnpound or otherwise restrict the Defendants’ assets to assure that Plam'dffs and |
the Class have an effective remedy; | .

» | # Awarding Plaintiﬁ's and the C!ass their reasonable costs and expenses
incurred in this action, including counse] fees and expert fees, and

(I) Such other and fusther rehef as the Court may deem Just and propcr

DOCS\254975vi . ‘85
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*JURY TRIAL DEMANDED
Plaiﬁﬁffs hereby demand a trial by-jui’y.. |

Dated: Fébruary 1, 2005

By:

& ULMAN LLP _

~ Jerome M. Congress (JC-2060)

Janine L. Pollack (JP-0178)

- KimE. Levy (KL-6996) .
Michaet R, Reese (MR-3183)

- One Pennsylvania Plaza

~ New York, New York 10119-0165
- (212) 594-5300 '

Plaintiffs’ Co-Lead Counsel

WOLF POPPER LLP
Marian P. Rosner (MR 0410)
Michael A. Schwartz (MS 2352)
James A, Harrod (JH 4400)

" Ken H. Chang (KC 8491)
845 Third Avemue
New York, New York 10022

- (212) 759-4600

 Plaintiffs’ Co-Lead Counsel

STULL, STULL & BRODY
Jules Brody (JB 9151)
Adron Brody (AB 5850)

. Merk Levine E
6 Bast 45" Street :
New York, New York 10017
(212) 687-7230

}’_laimw's"Co-Lead Counsel

SCHIFFRIN & BARROWAY, LLP
Marc A, Topaz

Richard A. Maniskas

280 King of Prussia Road

Radnor, PA 19087

(610) 667-7706

| DOCS\254978v1. : 86
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' LA'W OFFICES OF CHARLES J. PIVEN, P.A. '
“Charles J. Piven
- Marshall N, Perkins

The World Trade Center - Baltlmore '

- Suite 2525

401 East Pratt Street .
Baltimore, Meryland 21202

: ‘.(410) 332-0030
'BRODSKY & SMITH, LLP

EBvan J, Smith

. *Mare Ackerman

240 Mineola Boulevard
Mineola, NY 11501
(516) 741-4977 -

WEISS & LURIE
Joseph H. Weiss (TW 4534)

" Richard A. Acocellj
- 551 Fifth Avenue, Suite 1600 -

New York, New York 10176
(212) 682-3025

Additional Plaintif)s’ Counsel
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_ ‘ EXHIBIT A
Alliancebernstein Technology Fund
Alliancebarnstein Growth & Income Fund
Alliancebernstein Health Care Fund
Alliancebernstein Disciplined Value Fund
. Alliancebernstein Mid-Cap Growth = -
. Alliancebernstein Real Bstate Investment Flmd
. Alliancebemstein Growth Fund

- Alliancebernstein Select Investor Series Biotechnology Portfolio
 ABliancebernstein Small Cap Value Fund
- Alliancebernstein Premier Growth Fund
.Alliancebesnstein Select Investor Series Technology Portfolio
. Alliancebemnstein Value Fund
Altiancebernstein Quasar Fund
Alliencebernstein Select lnvestor Series Premier Portfolio
" Alliancebemnstein Utility Income Fund
Alliancebemstein Balanced Shares -
Alliancebetnstein Disciplined Value Fund
Alliancebernstein Global Valne Fund
Alliancebernstein International Value Fund
_ Alliancebernstein Real Estate Investment Fund
Alliancebernstein Small Cap Value Fund
Alliancebemstein Utility Income Fund
Alliancebemnstein U.S. Large Cap Portfolio
" Global & International Stock Funds
Alljancebernstein All-Asia Investment Fund
Allisncebernstein Global Value Fund
_ Alliancebernstein Greater China '97 Fund '
Alliancebernstein Interational Premier Growth Fund
~ Alliencebemstein International Value Fund
Alliancebemstein Global Small Cap Fund
Alliancebemstein New Europe Pund
Alliancebernstein Worldwide Privatization Fund .
- Alliancebemstein Select Investor Series Biotechnology Portfolio
~ Alliancebernstein Select Investor Series Premier Portfolio )
" Alliancebemnstein Select Investor Series Technology Portfolio
Allancebemstein Americas Government Income Tyust
Alliancebernstein Bond Fund Corporate Bond Portfolio
" Alliancebemnstein Bond Fund Quality Bond Portfolio
Alliancebemstein Bond Fund U.S. Government Portfolio
Alliancebemstein Emerging Market Debt Fund
Alliancebemstein Global Strategic Income Trust
Alliancebernstein High Yield Fund
- Alliancebemstein Multi-Market Strategy Trust
_ Alligncebemstein Short Duration .
" Alliancebemstein Intermediate California Mum Portfolio

DOCS\Z34975v1
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. Allianicébemistein Intermediate Diversified Muni Portfolio

Alliancebemstein Intermediate New York Muni Portfolio
Alliancebernstein Muni Income Fund National Portfolio

. Alliancebernstein Muni Income Fund Arizona Portfolio

Alliancebemstein Muni Income Fund California Portfolio
Alliancebernstein Muni Income Fund Insured California Portfolio

* Alliancebernstein Muni- Income Fund Insured National Portfolio

Alliancebernstein Muni Income Fund Florida Portfolio

" Alliancebemstein Muni Income Fund Massachusetts Portfolio
Allianicebernstein Muni Income Fund Michigan Portfolio

Alliancebernstein Muni Income Pund Minnesota Portfolio

- Allancebernstein Muni Income Fund New Jersey Portfolio
. Alliancebernstein Muni Income Fund New York Portfolio

Alliancebemstein Muni Income Fund Ohio Portfolio

" . Alliancebemstein Muni Income Fund Pennsylvania Portfolio .
- Alliancebernstein Muni Income Fund Virginia Portfolio *

DOCS\254975v1
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- EXHIBIT B
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_
1, Couper Aucols, hereby verify under penalty of perjury that.I hayé rev?qud the
~ Consolidated Amended Complaint and authorized s filing and thet the foregoing is twue -

 and conecl to the best of my. knowledye, Information and belicf.

Janvary 31,2005 ‘ ,
: : ‘Cooper Aucoin
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VERIFICATION

hereby verify under

penalty of perjury that { have revxewed the Complamt and nuthorlzed its ﬁling and that the

foregomg is true and correct to the best ofmy knowledge, Informauon. and belief

 Dued:_{=2{-0&"

L]

%AyW,J-%ﬁﬁ“"
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5 Miﬁﬁg&t&tz_éﬁﬁfﬁl& horeby verify under
" penalty of pesjury that [ have reviewed the Complaint and suthorized its filing and that the -

" . foregotng Istrue and correct to the best ofmy knowiedge, informetion, and belief,

Dated: _/ = Zl -¢}5 -

PAGE 5 *RCYD AT ZHEOR 12040 A Eatam it ] SRARFAYO 020 CO:DNRATIN <844
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r::n-u&-mo Lﬂ “449 . e
- YERIFICAYION

, hereby vesify under

penalty ofpexjuzy that Fhave reviewed the Complamt and authorized its filing md that the

forcgoing Is true and correct to the best of my knowledgc, information, and. belief

 Padeseod

.‘Dated: - 31' S
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4“4 . . _ . L :

L PEBSUL=ZOD LW
CATIO

L My,qkT_ L3 ‘LW -, hereby verify wader

peaalty of perfury thst T hsve reiewed oo Complaint and auta:rized s Sling end tat e

focegoing is trus and correct to-he beit of my kmowledge, infior nation, and belief

PAGE U5 RCVD AT A0S 12040 A st Gandad i) SYRRYRE AN DI 229 CA: DURATION g 144
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L]

L :;f_‘if@ \\L&f , héreby verify under

penalty of perjury that T have reviewed the Complaint and authorized its illing and that the

foregolng is true end correct to the best of my knowledge, information, ei::xd belief.

 Daed: 1‘/61%77 - |

PAGE 718" RCVI AT 212005 11:20:40 AN [Eastern Standerd Time) * SVR:NYRFAXGI0 1 DNISu1228  Co1D: ¢ DMTIOH {ams1014 |
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1 Tk & Fureoen s Manrus £ R iceans, hereby verify misr

penalty of perjury that{ have reviewed the Complaint and authorized its filing and that the

fdrnging s true and correct to the best of my I;nbwlcdge, information, and belief,

' .Dated:[/u‘/l-".' — | | %;Mzgw :
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YERIFICATION

1, Jacrs @ Y Mawrnal, f\ig 14ARY . hereby verify under
.penalty.of ﬁeﬂﬁry that I have reviewed the Cohiplaint and authorized its filing and thaf the

foxeg_oitig is true and correet to the best of my knowledge, information, and belief.

::ZIM iil’ e ‘EE:“Q“'"‘é" ‘
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CATI

1, George W. Bookhout, as Trustee and on Behalf of the Bookhout Family Trust, hereby
" verify inder penalty of perjury that I have reviewed the Compla‘int and enthorized its ﬁii_n‘g and

~ that the foregoing is true and correct to the best of my knowledge, information, and belief.

Dated: Jenuary'2 &, 2005

MW/%W

.George W. Bookhout

' DOCS\254138vL
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

ERIC FORSYTHE, Individually And On Behalf OF

)
All Others Similarly Situated, ) ‘
)  Civil Action No. 04cv10584 (GAO)
Plaintiff, ) : , ' : :
. _ )  Consolidated Cases Nos.:
Vs, ) .
_ ‘ : ) 04cv10764 (GAO)
'SUN LIFE FINANCIAL INC,, et al,, ) 04cv11019(GAQ).
v ) _
Defendants. )
)

CONSOLIDATED AMENDED COMPLAINT

1. Plaintiffs, by and through their counsel, allege the following based upon the‘
investigation of co’unsgl; which included interviews with pers'oﬁs with knowledge of the conduct
| compiaihcd éf herein and a review of United States Securities and Exchange Conirhission‘

' ‘(‘»‘SEC”) ﬁlings,'as well as other regulatory filings, repoﬁs, and adviséries, preés releaées, media
reporté, news articles, academic literature, and academic studies. Plaintiffs believe that
substantial additional evidentiary support will exist for the allegations set forth herein after a
reasonable opportunity for discbvery. |
| NATURE OF THE ACTION
2. | This is a class and derivative action based upon,among other things, the bharging

of excessive and imbfoper fees and expenses to Massachusetts Financial Services (“MFS”)
mqtual fund invéstoré by the Massachusetts Financial Services Company (“MFS Company”), the
~ investment adviser of the MES family of mutual fuﬁds, and those of its parent, suBsidiaries and

affiliates also named herein (collectively referred to hereto as “MFS Defendants” or
, ‘;Defendants”). Defendants then used these fees, in pért, to improperly pay kickbacks and induce

brokerage firms to steer more investors into MFS mutual funds (the “MF S Funds” or the
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“Funds”). As a result of their material omissions and other conduct detailed below, Defendants
.a're liable under the Investment Adyi'sers .Act of 1940 (the “Investment Advisers Act”); the

~ Investment Company Act of 1940 (the “Investment Company Act”™); for unjust enrichment; and
for breaches ef their fiduciary duties to a class (the “Class”) of all persons or entities who held
one or more shares or other ownership units of MFS Funds, as set forth in Exhilsit A hereto, | |
during the period March 24, 1999 to March 31, 2004, inclusive (the “Class Period”), and who

. were damaéed thereby. .

3. In essence, Defendants used MFS Fund investor assets to pay kickbacks to
brokerages in exchange for the brokerages steering tbeir clients inte MFS Funds. Defendants
referred to this as buying “shelf-space” and satisfying “strategic alliances” with brokerages
wh‘ereby'they made undisclosed and improper payments to brokera'ges including Morgan
Stanley, Salomon Smith Barney, Wachoszia Securities, Merrill Lynch and Chase Investment
Services, among others, to induce tnem to direct investors into MFS Funds. Defendants paid the
brokerages fo‘push MFS ‘F unds through the use of directed brokerage -- awarding a brokerage
firm the business, and resulting commissions, of conducting transactions of the fund’s underlying
securities -- payments of cash, and through the other means described below. Then, vonce ‘
invested in one or more of the MFS Funds, the investors were charged and paid undiscbsed fees
to Defendants that were used i_mpropef]y by Defendants Ito pay brokers:to push MFS Funds on
still more investors in order te increase the level of investments in MFS Funds.

4. MFS ‘Cvompany was motivated to engage in this undisclosed plan of charging
excessive fees to Fund investers to capitalize on Defendants’ scheme to induce brokers to steer
.inves_tOrs into MF S Funds. The fees MFS Company collected for managing and edvising the

MEFS Funds were calculated as a percentage of the Funds’ value and, therefore, increased as the
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assets inyested in the MFS Funds grew. While MFS Company thus benoﬁfed from the increase:
*in Fund assets, neither the Funds nor the Fuod investors benefited from expanding the size of the
Funds. | |
5. Defendants’ practice of charging excessive fees and commissions to MFS Funds.
 investors to pay and induce brokers to steer investors into MFS Funds neces'sarilyb created
.’materia»l' insurmountable conflicts of interest for the brokers who were purportedly acting in the
best intefests of their clierts — but, in fact, were only concerned with their p'ay-offs from MFS
Company. |
6. The practice of charging excessive fees and commissions also created material
insurmountable conflicts of interest for the investment advisers to the MFS Funds who had a
duty to act in the best interests of fund investors, but were, in fact, primarily concerned with
" siphoning fees from MFS Funds investors to induce bmkefs to increaso artificially the an.lo‘unt of
investment in MFS Funds, |
7. The truth about MFS Company began to emerge onNovember 17, 2003 when the
| SEC and the National Association of Securities Dealers (“NASD”) fined and sanctioned the
brokerage hopse Morgan Stanley for, among other wrongdoing, accopting Defendants’ |
impermissible paymerits in exchange for< aggressively pushing'MFS Funds over other mutual
' funds through'a program known as tho “Partners Program.” Pursuant to the November 17 2003
SEC Order Instltutmg Admmlstratlve and Cease-and-Desnst Proceedi ings, Makmg Findings, and
Imposmg Remedlal Sanctlons In The Matter of Morgan Stanley DW, Inc. (the “Morgan Stanley
- SEC Cease~andees1st Order”), Morgan Stanley was required to “place and maintain on its
website within 15 days of the date of entry of the Order disclosures respecting the Partners

Program to include . . . the fund complexes participating in the program._’" See
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httﬁ://_www.sec.gov/litigation/admin/_33-8339.htm at J 43a. As aresult, on December 1, 2003,
. the Morgan Stanley website acknowiedgcd that MFS was one of the fund families that
'palb'ticipated in the Partners Program. See www.morganstanley.com/cgi-
bin/morgansta;nlcy.com/pressroom.cgi?acti6n=load&uid=306.
8. In the action against Morgan Stanley, the SEC condemned praétices which -
~ include those identiéal to tﬁe ones complained of here.in‘ stating that:

This matter arises from Morgan Stanley DW’s failure to disclose
adequately certain material facts to its customers . . . [namely that]
it collected from a select group of mutual fund complexes amounts
in excess of standard sales loads and Rule 12b-1 trail payments.

* * ’ L]

Although the Asset Retention Program and Partners funds’

- prospectuses and SAls [Statements of Additional Information]
contain various disclosures concerning payments to the broker-
dealers distributing their funds, none adequately disclose the
preferred programs as such, nor do most provide sufficient facts
about the preferred programs for investors to appreciate the

 dimension of the conflicts of interest inherent in them. For

- example, none of the prospectuses specifically discloses that -
Morgan Stanley DW receives payments from the fund complexes,
that the fund complexes send portfolio brokerage commissions to
Morgan Stanley DW or Morgan Stanley & Co. in exchange for
enhanced sales and marketing, nor do they describe for investors -
the various marketing advantages provided through the programs.

Seé Morgan Stanley Ceasg And Desist Order, at http://www.sec.gov/]itigation/admin/SB-
8339.htm. | |

| 9. | The SEC concluded that such conduct violated 'Section 17(a)(2) of the Securities
Act of 1933 (“Securities Act™), among othe‘r‘ statutes, that prohibits one from obtaining money or
property “by means of any untrue statement of a méterial fact or any omission to state a material
fact hecessanfy in order to make the statement made, in light of the circumstance under which

tﬁey [were] made, not misleading"" d
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IQ. In a similar enforcement action against Morgan Stanley, ,fhe NASD élso
condemned the practices at issue here and concluded that such payments to brokerages violated
NASD Rule 2830(k), a rule that prohibits the type of directed brokerage payments made by MFS
Company. | |

11. '.'I‘hen on March 16, 2004, in an article entitled “MFS Ends ‘Soft D.olla.r’ Payments

- on Concerns Over Ethics,” The Wall Street Journal broke the story that MFS Comp_any was
ending its practice of paying brokers Soft Dollars. In the article, MFS Company recognized that
shareholders paying for‘res“earch services in Soft Dollars wrongfully bbscdred the true value of
the benefits received by the funds and their shareholders. Moreover, the article stated in
pertinent part that:

- Aiming t to show its seriousness about mutual-fund ethics, Massachusetts
" Financial Services Co. has stopped paying brokers in “soft dollars” —
which essentially are inflated stock-trading commissions - for research
and other services.
* Ok ok
MEFS, for its part, has a new nonexecutive chairman, Robert Pozen, who
sees the soft-doliar funnel as a lucrative one for brokers, but one that
~ hides the true cost of such services to shareholders. “It’s all

camouflaged,” said Mr. Pozen, a former associate general counsel of the
SEC. Now, he added, “If we want something, if we think it's valuable,
we will pay cash. ? .

M utual funds and other mstitutional investors paid about $12.7 billion
_in commissions in 2002,.about half of which was compensation for
research and other forms of soft-doliar services, accordmg to the latest

numbers from research firm Greenwich Associates.

MFS and other big fund firms now pay about five cents per share for stock
trades in “bundied” soft-dollar arrangements that include research and
payment for executing trades. The stripped-down, no-research rate at an
electronic-trading service might be as low as two cents a share. One
reason fund companies bundle research into commissions is that
commission payments are subtracted directly from shareholder's .
accounts, rather than being taken out of the management fees paid to
‘the fund companies.
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MFS, a unit of Sun Life Financial Inc,, estimates that it will now have to
shell out an additional $10 million to $15 million a year out of its own
pockets because of its new policy, reducmg its mutual- fund advisory fees
by 2% anriually.

[Emphasis: added.] The March 16th article in The Wall Street Joufnal article also added that
MF S had stopped paying brokerage commissions to encourage brokers to push MFS funds, -
notmg that the SEC was investigating MFS for such arrangements.

12. - Fmally, on March 31, 2004 the full truth was fmally disclosed when the SEC
. brox;ght an .enforcément‘action directly against MFS Companj? for violations of the Investment
Company Act and Investrﬁcnt Advisers Act bésed on the same condﬁct alleged hgrein. See
March 31, 2004 SEC Order Instituting Administratiir’e and Cease-and-Desist Pr(-)ceedin'gs, |
Making }I_*‘in_dings and Imposing Remedial Sanctions against MFS, File No. 3-11450, at
| http://www.sec. gov/lltlgatlon/ |
‘admmlla-2224 htm (“MFS Cease and Desnst Order”), Specifically, as stated i in the MFS Cease
and Desist Order

Since at least January 1,2000 through November 7, 2003, MFS
- allocated brokerage commissions on MFS Funds’ portfolios
transactions for “shelf space”... MFS had entered into bilateral
“Strategic Alliance” arrangements with approximately 100
-broker-dealers [with whomj MFS allocated brokerage
commissions

* * *

MFS did not adequately disciose to MFS shareholders that it
allocated fund brokerage commtssions to satisfy Strategic
AIItances :

* #* *

Specifically, Item 16(c) of the Form N-1A requires a description in
the SAI of “how the Fund will select brokers to effect securities
transactions for the Fund” and requires that “[i]f the Fund will
consider the receipt of products or services other than brokerage or
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- research services in selectmg brokers, [the Fund should) specify
those products or services.”

¥ * *

-From at least January 1, 2000 to November 7, 2003, MFS
Funds’ SAIs disclosed that MFS may consider sales of shares of
the funds as a factor in the selection of broker-dealers to execute.
the MFS Funds’ portfolio transaction. The SAIs did not make
the distinction, however, between directing commissions in '
“consideration of fund sales” and satisfying neglotiated
arrangements for specific amounts with brokerage commissions.
The SAIs did not adequately disclose to shareholders that MFS
had entered into bilateral arrangements in which it agreed to
allocate specific negotiated amounts of fund brokerage
commissions, subject to best execution, to broker-dealers for
“shelf space” or hezgktened vzs:bzltty within their distribution
systems

Id

} 13. SpeCIﬁcally, the actions by MFS Company created insurmountable,

_unmanageable conflicts of interest that were not disclosed and that constituted wolatlons of

‘Defendants’ ﬁducnary duties owed to the Funds’ mvestors, and violations of the Investment

Company Act and Investment Advisers Act. Defendants purposefully omitted to disclose any of
the improper excessive fees and_ commissions passed on to Plaintiffs and the other members of

the Class. Defendants concealed such fees used to induce brokers io push MFS F ufids as they

~ realized that the inducements created an insurmountable conflict of interest material to any

reason'able person de_cidiﬁg whether to invest in MFS Funds. As déscribed by Senator Peter
Fitzgerald (R-I1L.) in a January 28, 2004 article in The Los Angeles Times about a Senate
committee hearing on mutual fund abuses, ““the mutual fund industry is indeed the world’s
largest skimming operation,’” tantamount to ;“a $7-trillion trough‘ exploited by fund managérs,

brokers and other insiders.”
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| - 14, Additional actions by the SEC, NASD, the -New York Stock Exchange and/or the

A ‘Califomig Attorney .Gent}-ral’s Office, among other regﬁlators, against MES’ sister mutual fund

‘ éompanieS»Frankl-in Advisers, Inc.; Franklin- Temp.leton Distributors, Inc.; PIMCO Advisers
Fu.nd Managément LLC; and A_merican Funds Distributors; and the brokerage house Edward D.
Jones &_Co. further illustrate that that the conduct alleged herein violates applicéble statu,tes. ‘a.nd

| regulati‘oﬁs during the Clasé Period. |

JURISDICTION AND VENUE

15, The clalms asserted herem arise under and pursuant to Sections 34(b), 36(a) and

: (b) and 48(a) of the Investmcnt Company Act, 15 U. S C. §§80a~33(b), 80a-35(a) and (b) and

~ 80a-47(a), Sections 206 and 215 of the Investment Adwsers Act, 15 US.C. §§80b-6 and 80b-15,
28 U.S.C. §§ 1331, 1337, and the common law.

16.  This Court has jurisdictioﬁ over the subject matter of this action pursuant to
Section 44 of the_ Investment Company Act, 15 U.S.C. §80a-43; Section 214 of thé Investment
Advisets Act; 15 U.S.C. A§80b-14; aﬁd 28U.S.C. § 1391(b). This action is also brought under the
doctrine of ‘pendant and supplemental jurisdiction.

17.  Many of the acts charged herein, including thé creation and utilization of
improper rcvcnue-éharing agreements, the failure"tc-) disclose the excessive fees and cdmmissipns |
‘that Defendants improperly sxphoned from MFS Funds investors, and the preparation and
d1ssemmat10n of materially false and mlsleadmg information, occurred in substantial part in this
District. Defendants conducted other substantial business within this District and many Class
members reside within this Distriqt. Additionally, Defendants maintain their headquarters in this

judicial district.
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18. - In connection with the acts alleged in this complaint_, Defendants, directly or
indirectly, used the means and instrumentalities of interstate commer;:e, including, but not
limited to, the mails, interstate telephone communications, and the facilities of the national
securities markcts.

PARTIES
Plaintiffs _ .

19.  Plaintiff City of Chicago Deferred Compensation Plan held during the Class
Period shares or units of MFS High Income Fund, MFS Growth Opportunity Fund and
Massachusetts Investors Gréwth Stock Fund and has been damaged by the conduct alleged
herein. | |

© 20.  Plaintiff Eric Forsythe héld during the Clas.s,Period and continues to own shares
or units éf the Massachusetts Investors Trust and has been damaged by the conduct allegé,d'
_ herein. . A copy of hig verification is attached as'Exhibit B, submitted herewitﬁ.' |

21.  Plaintiff Larry R. Eddings held during the Class Period shares or units of MFS
Capital Opportunities F_und, MFS Strategic Income Fund, Maésachusetts Investors Grqwth
Stock, Massachusetts Investors "frust, MFS Total Return Fund, MFS High Incom.e F_und, and
MFS Emergiﬁg Growth Fund, and has been damaged by the conduct alleged he‘réin. |

-22.  Plaintiff Richard deldw held during the Class Period and continues to own
shares or units of MFS> Utilities Fund and has been damaged by the conduct alleged herein. A
copy Aof his verification is attached as Exhibit B, submitted herewith.

_ Defendants |

23, befendant Sun Life Financial Inc. (“Sun Life”) is a financial services company
and the ultimate parent of defendants bearing the MFS name. MFS Company is a subsidiary of
| Sun Life of Canada (U.S.) F inan»cial Services Holdings, Inc., which in tufn is an indirect wholly- |

9
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owﬁed subsidiary of Sun Life. Sun Life maintains its U.S. ofﬁee at One Sun Life Executive Park
HSC 2132, Welles]ey Hills, Massachusetts 02481.

24, Defendant MFS Company is a subsidiary of Sun Life and offers investment
preducts and nﬁoney management services.' MFS Company is registered as an investment adviser
under the Investment Advisers Act and managed and advised the MFS Funds du-ring tﬁe C‘la‘s.s_

_ Period, MFS Company hae ultimate respensibility for qyerseeing the day-to-day management of
the MFS Fuﬁds. , MFS Company, which conducts its advisory business under the name MFS
Invéstment Menagemeﬁt, is headquartered at 500 Boylston Street, Bbston, Massechueetfs 02116.
- (“MFS Company” “MFS Investment Management” a_md “Investmeﬂf Adviser Defe_ndant” afe
referred to interchangeably herein). Investment management fees payable to MFS Company are
calculated as a percentage of the funds® average daily net asset value. |

The Officer and Trustee Defendants

25 Durihg the Class Pefiod, defendant Jeffrey L. Shames (“Shames™) Qas a -
Chairman and Trustee cﬁarged with overseeing all of the 1 12 funds that make up the MFS fund
complex. Additionally, Shames served as Chairman of MFS Company during the Cléss Period.
Shames’ business address is 500 Boylston Street, Boston, Massachusetts 02116. Shames
violated his fiduciary duties to the Funds and the Funds’ investors by knowingly and recklessly
participating in, approving, and/or allowing the conduct complained of herein. |

26. . During the Cless Period, defendent John W. Ballen (“Ballen™) was the President
and Trustee charg'ed with overseeing all of the 112 funds that make up the MFS fund complex
Additionally, Ballen served as Chief Executive Officer and Director of MFS Company during

the Class Period. Ballen’s business address is 500 Boylston Street, Boston, Massachusetts

10
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02116. Ballen violated his fiduciary duties to the Funds and the Funds’ investors by knowingly -
and recklessly participating in, approvihg, and/or allowing the conduct complained of herein,
27, During the Class Period, defendant Kevin J. Parke (“Parke™) was a_Trustee
charged with overseeing all of the 112 ﬁmds that make up the MFS fund complex Additionally,
.Parke served as President, Chief Investment Ofﬁcér and Direétbr of the MFS Corﬁpany during
ihe Class Period. Parkefs business address is; 500 Boylston Stréet, Boéton, Massachusetts
02116. Parke violated his fiduciary dutié; to the Funds and the Funds’ iﬁveétors by knowingly
and recklessly participating in, approving, and/or allowing the conduét compiained of herein,

28.  During the Class Period, defendanf Lawrence H. Cohn, M.D, (“Cohn”) wasa
Trustee charged with overscemg all of t}‘e 112 funds that make up the MFS fund complex For .
his service as a Trustee overseeing the MFS fund complex, Cohn received compensatlon of
$148,0006 for the calenclar yeer ended 2002. Cohn’s business address is Brigham and Women’s

'Hospifal, PBB J-101, 75 Francis Street, Boston, Massachusetts 021 15; Cohn violated his
fiduciary duties to the Funds and the Funds’ investors by knowingly ahd recklessly pérticipati_ng
in, approvmg, and/or allowing the conduct complained of herein.

29.  During the Class Period, defendant William R. Gutow (“Gutow’ ’) was a Trustee
chérg_ed with overseeing all of the’ 112 funds that make up the MFS fund complex. For his
service as a Tfustee' overseeing the MFS fund complex, Gutow received compensation of
$148,006 for the calendar year ended 2002, thow’s business address is 500 Boylston Street,
Boston, Massachusetts 02116. Gutow violated his ﬁducfary duties to the Funds aﬁd the Funds’

' inQestors by knowingly and recklessly participating in, approving, and/or allowing the conduct

complained of herein.

1
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30. | During the Class Period, defendant J. Atwood Ives (“Ives”) was a Trustee charged
with overseeing all sf the 112 funds that make up the MFS fund complex. For his service as a

' Tfustee overseeing the MFS fund complex, Ives received compensation of $164,031 for the
caiendar year ended 2002. Ives’ business address is 500 Boylston Street, Boston, Massachusetts
02116. Ives violated his fiduciary dutiés to the Funds and the Funds’ investors By kno‘wingl‘y'

_ and feckless]y paﬁicipatiné in, approving; and/or allowi_ng the conduct complained of herein.

. Duriﬁg the Class Period, defendant Abby M. O"Neill (“O’Neill”j was a Trustee

v gharged with_overseciﬁg all of the 112 funds that make up the MFS fund complex. For ‘her

* service as a Trustee overseeing the MFS fund comp]sx, O’Neill rec'eisled compensation of
$146,450 for the calendar year ended 2002. O’Neill’s business address is S00 Boylston Street,

' Boston, Massachusetts 021 16. O’Neill violated her fiduciary dutie's to the Funds snd the Funds’
investors ‘by knqwingly and recklessly psrtfcipating in, approving, and/or allowing the conduct
complained of hcreih.

3. During thé Class Period, defendant Lawrence T. Perera (“Perera™) was a Trustee
shgrged_ with overseeing all of ttel 112 funds that make up the MFS fund complex For his
service as a Trustee o‘verseeing'the MFS fund comple'x, Per'efa received compensatidn of .
$151,574 for the calendar year ended 2002. Perera’s business address is 60 State St.reet, Boston, N
Massachusetts 02109. Perera _violated'his fiduciary duties to the Funds and the Funds’ investors
by knowingly and recklessly participating in, approving, and/or allowing the conduct complained
of herein, |

33.  During the Clsss Period, defendant William J. Poorvﬁ (“Poorvu”) was a Trustee
chérged with overseeing all of the 112 funds that make up ths MFS fund complex. For his

service as a Trustee overseeing the MFS fund complex, Poorvu received compensation of

12
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$161,463 for the calendar year ended 2002, Poorvn’s business address 1s Harvard Business
School, MBA Admissions, Dillon House, Soldiers Field Road, Boston, Massachusetts 02163.
~ Poorvu violdted his ﬁduciary duties to the Funds and the Funds’ investors by knowingly and
rocklessly participating in, approving, and/or allowing the conduct compiaincd of herein.

34, During the Class Period, d'efcndanf J. Dale Sherratt (“Sherraft”) wos va Trustee
‘.charged' with overseeing all of the 112 fu‘nds that make up the MFS fnnd compiex._ For his
service as a Trustee overseeing the MFS fund oomplcx; Sherratt received componsation of
$.l49,00'6.for the calendar year ended 2002. Shérratt’s business addross is'50>0 Boylston Street,
Boston, Massachusetts 02116. Sherrart violated his fiduciary duties to the Funds and the Funds’
investors by knowingly and recklessly participating in, approving, and/or allowing the conduct -
complained of herein.

| 35, During the Class Period, defendant Elaine R, Smith (“Elainc Smith™) wasa'
Trustes charged with overseeing nll of the 112 funds that make up thé MFS fund complex. For
her service asa Ttustee overseeing the MFS fund complex, Elaine Smith received cofnpénsation
of $152,574 for the caiendar year ended 2002, Elaine Smith’s business address is 500 Boylston
Street, Boston, Massachusetts 02116. Elaine Smith violated hér fiduciary dutie; to the Funds |
and the Funds’ investors by knowingly and reckless]y particinating in, appro_ving, and/or
allowing the conduot complained of herein.

| 36. During the Class Period, defendant Ward Smith (“Ward Smlth”) was a Trustee
charged w1th overseemg all of the 112 funds that make up the MFS fund complex For his
~ service as a Trustee overseeing the MFS fund complex, Ward Smith recewed compensanon of
$165,334 for the calendar year endod 2002. Ward Smith’s business address is 500 Boylston

~ Street, Boston, Massachusetts 02116. Ward Smith violated his fiduciary duties to the Funds and

13
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vthe Funds’ inVestors by knowineg and recklessly. participating in, approving, and/or allowing the

-~ cbnduct complained of herein. | |
37. | Defendants Shames, Ballen, Parke, Cohn, Gutow, Ives, O’Neill, Perera, Poorvu,

Sherratt, Elaine Smith, and Ward Smith are‘ referred to collectively hereiﬁ as the “Trustee
Defendants.”
_ The Distributor Defendanvt » | |
| 33. '- Durinv-g the Class Period, defendant MFS Distributors, Inc. (“MFD,” “MFS
Distributors, ” or the “Distrib utor Defendant”), MFS Company’s wholly-owned broker d.ealer
’ registeréd under the Secu;ities Exchange Act of 1934 (the “Exchange Act?), marketed gnd sold
the MFS Funds as the Funds’ principal underwriter and promoted and provided information
regarding ihc portfolio management services of the MFS investment adviser(s) to unaffiliated
third-party broker/dealer firms. MFD also i.rlnpleme‘nted the Rule 12b-1 distribution plans
enteréd into between MFD and the MFS Funds. MFD is located at 500 Boylston Str_cct, ‘Boston,
Massachuéeit's 02116, |

The John Doe Defendants

39.  Defendants John Does 1-100 were Trustees at;d/or Officers charged with .
overseeing the MFS fund complex duri‘ng the Class Period, and any other wroﬁgdoers later
‘discovered, whose identities have yet to be ascertained and which will be determined during the
course of Plaintiffs’ counsel’§ ongoing investiéation.

The MFS Funds

40. Nominal defeﬁdants the MFS Funds are open-ended management companies
consisting of the capital invested by mutual fund'shareholdefs, each having a board of trustees
charged with representing the interests of 'the shareholders in oﬁe or a series of the funds. The
MFS Funds are named as nominal defendants to the extent that they may be deemed necessary

14
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and indispensable parties pursuant to Rule 19 of the Federal Rules of Ci\;'il Procedure and to the .
extent necessary to ensure the availability of adequate remedies. |

41, The MFS Funds offer multiple classes of shares, with each class representing a
| pro rata interést in each MFS Fund. MFS Fund shares are issued to MFS Fund investors
pursuant to Prdspectuses that must comply with the federal sééurities laws, includ:ing the
.Investm'en_t Company Act. All of the Prospectuses are substantially the same on the‘ matters
relevant to this litigation. |

42,  Each of the MFS_Funds is an open-ended managemeni invest:ﬁent company
organized as Massachuseﬁs business trusts. An open-ended company is a maﬁagement company
thét “offer(s] for sale or has outstanding any redeemable securit[ies] of which it is the issuer.” 15
U.S.C. § 80a-5. A redeemable security.is defined as “any security . . . under the terms‘of‘which
the holder, upon its p;esentation to the issuer . . . is entitled . . . to receiQe app,_roxirn'ately hfs
- propdﬁionate share of the issuer’é current net aséets,.or the cash equi\}alent thereof.” 15 U.S.C.
§80a-2(2)(32). |
43, | Ali of the MFS Fﬁnds offer securities. Many of the MFS Funds offer multiple

separate series of securities which are commonly referred to as Portfolios. Each.of the
Portfolios, as also identified on the »liSt annexed hereto as Ethbit A, is a separate pool of capital
i.nvested by mutual fund shareholders .constituting, in effect, a separate fun_d with its own.
investment objective, policies, and shares.

| 44,  Allofthe 'MFS Funds are alter egos of one another, -The Funds aré essentially
: pobls of iﬁvestor asséts that are managed and administered by é’common body of officers and
| employees of MFS Company who administer the MFS Funds generally. The MFS Fund‘s have

no independent will and are totally dominated by MFS Company and the common body of -
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Truétees established by MFS Company. Thus, in substance, the MFS Funds function as
. c-omponents of one unitary organization. ‘ |

45.  All MFS Funds share MFS Company as their investment adviser and share MFS
Distributors as their principal underwriter ahd distributor. Additionally, the Defendants pool
together fées and expenses collected frofml the MFS Fund investors, resulting the. MEFS Fun,dsv
~ sharing expenses with one énother.

DEFENDANTS IMPROPERLY USED FUND ASSETS TO UNDULY INFLUENCE
- BROKERS TO PUSH MFS FUNDS ON UNWITING INVESTORS

Defendants Paid bekerages to Push Their Unwitting Clients into MFS Funds

46.  Unbeknownst to Plaintiffs and the other members of the Class, throughout the
Cléss Pefiod, Deféndants used the aséets of its mutual fund investors to pay kickbacks to various
brokgrages and participate in “shelf-sf)ace” programs at the brokerages,b including, but not fimited
" to, MOrgan Stanley, Salomon Smith Barney, Wachovia Securities, Merrill Lynchand Cﬁase
Investment Services. In fact, MFS Company had “shelf space” arrangements with more than a
100 brokerége firms during the Class Period. Many qf these brokerage firms have now admitted
their “shelf-space” arrangements for which MFS Company ;‘paid to play” with fuhds siphoned
f_rom Fund shareholders. | |

47.  Pursuant to the “shelf-space” program agreen.lenvts, brokers steered ﬁnknoWing
' c]ients into -MFS Funds because the brokers were paid more fdr MFS Funds thén for other
mutual funds. "

48.  These quid pro quo “shelf-space” arrangements between Defendants and the
brokerage firms called for millions of dollars in additional compenéation to be paid from

Defendants to the brokerages as incentive to steer unwitting investors into the MFS Funds,
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resulting in inflated fees being paid by investors. MFS Company made fhese payments through ‘a
variety of means including: directing ihe trades ~ and the lucrative commissions —in the
securities and other investments of the underlying investment portfolios of the MFS Funds to
these brokerages (“directed brokerage™); paying excessive commissions ﬁnder the guise of “Soft
Dollats,” as defined below; making payments of éash or “hard dollars” from fees_.coll‘ected from
‘investor's (“revenue-sharing payments”) ; and, making other improper payments used as
inducements to brokerages to steer thei'r'unwitti_ng clients into MFS Funds. To fhc extent
revenue sharing payments were purportedly made from the assets of fhe Iﬁveétment Adviser
" Defendant or MFS Distributors, those companies mimbursed themselves through management
fees and other payments from the MFS Funds, thereby diminishing investors’ holdings in the
Funds. | |
| 49,  With ;espéct to the directed brokerage, MFS would direct Dis;ributbr Defcﬁdant
'MFD target amounts of commission required to. satisfy the quid pro q.ua arrangements with each
' b,rbker-dealerf Id. Moreover, MFS used three methods of allocating brokerage comlhissions_ for
these quid prb quo arrangementéz (1) by forwarding portfolio transactions directly to a broker-
dealer with whom it had a Straf_egic Alliance (“distributing broker™); (2) through “step-out”
arrangements whereby the broker-dealer who executed the trénsaction had to pay a part of the
| éommiséion (;‘step out” that part of the commission) to another, non-executing broker Wh.o had a
“shelf spase” arrangement with MFS ; and (3) through “introducing broker” arrangements
whereby the broker-dealér who exéputed the transactionv had to forward the eﬁtire commission
- amount to an “introducing”, non-executing broker Who had a “shelf space” arrangement with
MFS. With respect to the latter two methods, the ultiniate recipient of the directed brokerage

_ commission did not even make the trade that generatéd the commission, but, instead, was given

17
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the commission solely to satisfy the quid pro quo arrangement between MFS and the broker who
~ had pushed his/her clients into MFS .Ft‘md's. 2!
50.  Moreover, Defendants’ use of directed brokerage resulted in chuming of the MFS
Fund portfol‘i;)s as Def_en'dants increased the number on trades made in an attempt to meet their
brokerage commissions “shelf space” quotas agreed to with the brokeragé_housés.
| SL With respe’ct to revenue-sharing and other improper payments, MFS had various
payment arrangemel;ts for fhe Strategic Alliances. For many Strategic Alliances, MFS paid
_ broker-dealers any\whe?e from 15 to 25 basis points ("bps") on muu.xbal fund grosé séles and/or3
to 20 bps on aged assets (held over one year). These\ payments were in addition tb'cxist_ing
payments, including dealer concessions, shareholder servicing payments, and payments for
services that MFS otherwise would provide, such as sub-accounting.
52,  Thecosts of MFS Compa_ny’é shelf space agreements were the -burden of the MFS
Funds’ 'shar‘eholders'thrdugh the feés and expenses paid by the shareholders. As describ‘e_d in the
Prospectus dated May 1,‘2003 for the MFS Growth Opportunities Fund, these “feesand
expénses” ~ the true nature of wh‘ibch was hidden from shareholders - are those that a'shareholdcr
will “pay when you buy, redeem and hold shares of the fund!” Furfhcrmorc, with réspectto the
12b-1 fees that Defendants used as kicicbacks, thé MFS Growth Opportunity Fund states in no
uncertain terms that these fees directly impactgd shareholders stating that these 12b-1 “fees will
increase the cost of your shares,”
| THE SEC’S FINE AND CENSURE OF MFS
53.  On March 31, ﬁ004, the SEC fined and censured MFS for much of the same

_conduct alleged herein. Specifically, the SEC found that “from at least January 1, 2000 through.
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November 7, 2003, MFS negotiated bilateral agree,.ments, known as “Strategic AlliénceS” with
' approximately 100 broker-dealers.” See MFS Cease a_nd Desist Order.

. 54, The SEC also found that MFS paid for the quid pro quo Strateglc Alliances
through both directed brokerage and revenue sharing payments. /d.

55. The SEC further found that these quid pro quo zirrangements “wcre’ﬁof
édequately disclose[d] to MFS shareholdérs.” Id. Consequently, the SEC found that MFS had
willfully violated section 206 of the Invc.stment Adviser Act which prohii)its engaging in “any
tréﬁsactibn, practice, or course of business which operates as a fraud 6; deceit upon any client or
prospective client” and 34(b) of the Investment Company Act which makes it»“l_m]awful for any
person to make any untrue statement of a material fact in any registration statement...[or]..'.omit
to state therein any fact necessary in order to prevent the statements made therein, in llght of the
cucumstances under which they were made, from being material mlsleadmg »

MFS’ IMPROPER SHELF-SPACE ARRANGEMEN TS .

56. Inits ﬁhding against MFS, the SEC stated that MFS had entered into guid pro quo
arrangements with approximat:el'y 100 brokerjdealers. Below are just a handful of those broker-

dealers with whom MFS had th_ese improper arrangements.

MFS’s Improper “Shelf-SQace” Arrangement with Morgan Stanley

57, According to internal Morgan Stanley documents as well as former Morgaﬁ
Stanley brokers who worked for Morgan Stanley during the Class Pevriod, the “shelf-space
program” in which MFS .Company participated .at Morgan Stanley was called the “Asset
: ‘Retention. Program,” iater renamed the “Partners Program.” Tﬁe Partners Program was nothing

more than a \./ehicle‘ for enabling a series of veiled payments by MFS, and other mutual fund

} companies, to Morgan Stanley to steer unknowing inVe‘sto_rs into their funds. Under the
“Partner’s Program,” Morgan Stanley brokers improperly and aggréssive(v pushed MFS

_ . .
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Fund;s‘ on unwitting clients solely because they re_éeived more cash to do so, not because such
Sunds were in the best interests of the investors, According to Morgan Stanley internal
documents, MFS péid millions of dollars during the Class Period in directed brokerage and other
means as pért 6f the quid pro quo anangement with Morgan Stanley to participate in the Morgan
Stanley_Paxffnefs Program. In numerous enforcement actions fo date, including aﬁ abtion against
MF S Company, such payments have been condemned by the SEC as Being impfope_r and
creating conflicts of interest that were not properly disclosed to invcstors.

58.  According to the Morgan Stanley SEC Cease-and-Desist Ofdéri

The selective marketing programs that Morgan Stanley DW
operated, initially known as the Asset Retention Program and later
as the Partners Program, created an undisclosed conflict of interest
because Morgan Stanley DW was authorized to offer and sell
shares of approximately 115 mutual fund complexes, but the firm

_ and its FAs received additional compensation for the sale of the
mutual funds of a select group of fund complexes.

. See The Morgan Stanley SEC Cease-and-Desist Order, at http://www;sec.gov/litigatioh/admin/
33-8339.htm.

59. | Similarly, the NASD issued a news release, titled ‘NASD Charges Morgan
Stanley wifh _Giving Preferential Treatment to Certain Mutual Funds in Exchange for Brokeragev
Commission Payments” (the “NbVember' 17 NASD News Reiease”), which explained that: |

...Morgan Stanley operated two programs - the Asset Retention
Program and the Partners Program - in which it gave favorable
treatment to products offered by as many as 16 mutual fund
companies out of a total of over 115 fund complexes that could be -
sold by the firm’s sales force, In return for these brokerage
commissions and other payments, mutual fund companies received
preferential treatment by Morgan Stanley... ‘

This conduct violated NASD's "Anti-Reciprocal Rule," Conduct
Rule 2830(k), which prohibits members from favoring the
-distribution of shares of particular mutual funds on the basis of
brokerage commissions to be paid by the mutual fund companies,
as well as allowing sales personnel to share in directed brokerage.

20



Case 4:04-cv-02555 Document 130  Filed 01/25/2006 - Page 22 of 80 '

commissions. One important purpose of the rule is to help
eliminate conflicts of interest in the sale of mutual funds.

. See The November 17 NASD News Release, at http: //www nasd. com/web/rdcplg?Ichervce—SS

GET PAGE&ssDocName—NASDW 002819&ssSOurceNodeld=1108.

60. Through the Asset Retentlon and Partners Programs, the MFS Defendants paid
exceésive-commlssmns as kickbacks to Morgan Stanley brokers to induce them to sell MFS
‘ Funds Accordmg to brokers employed by Morgan Stanley durmg the Class Period, and internal
| Morgan Stanley documents, pursuant to the Partners Program Morgan Stanley adopted a broker .
“Incentive Compensatron” payout grid that reflected thesc_ krckbacks and provrde_d greater
" compensation for sales of MFS Funds compared to other mutual funds that wero not naying
kickbacks. |

61. | Becawe of the improper kickback payments by the MFS Defendants, Morgan
. Stanley’s management made it clear through firm-wide memos that it wanted its brokers to take
advantage of the payout grid by directing investors into MFS Funds. As stated by Bruce Alonso,
tho managing director of Morgan Stanley’s Investor Advisory Services Division, in .a,ﬁrm-wide
message entitled “An Important Message from Bruce Alonso Regardmg the 2003 Compensation
Plan” crrculated throughout Morgan Stanley in December of 2002: “thc recently announced
2003 Compensation Plan provrdes you with the opportunity to increase your overall
compensation by focusing on asset-based products,” ie., MFS Funds.

| 62. | Additionally,' in order to further push MFS Funos and reap the‘beneﬁt_s of the

extra inducements from MFS, Morgan Stanloy management gave MFS Funds priority placement
in‘ the _rcvievtr of fund materials to be distributed to Morgan Stanley brokers; gave MFS access to
‘Morg‘an Stanley’s branch system at the branch managers’ discretion; gave MF S.dir'ect access to

Morgan Stanley brokers; included MFS in Morgan Stanley broker events; and invited MFS
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Company to participate in programs broadcasted to brokers over Morgan Stanley’s internal
- systems.
63.  Inthe Administrative Proceeding against Morgan Stanley, the SEC found that:

In exchange for participation in the program, the Asset Retention
Program Participants paid Morgan Stanley DW: (i) 15 or 20 basis -
points (“bps™) on gross sales of open-end, variable-priced mutual
fund shares (the “gross sales payments®) and (ii) S bps on aged
assets (participating fund shares held over one year), which the
firm then paid to the FAs responsible for the accounts holding
these assets. These payments were in addition to existing

- payments such as commissions, 12b-1 fees, shareholder servicing
Jees and account maintenance fees.

* ' L]

In return for their payments, program participants received a
number of marketing benefits. First, Morgan Stanley DW included
~all Asset Retention Program Participants on its “preferred list,”

~ which was a list of fund complexes that FAs should look to first

" in making recommendations of mutual fund products. Second, it -
ensured that Asset Retention Program Participants had a “higher
profile” in Morgan Stanley DW's sales system than non-
participating fund complexes by, among other things, increasing
the visibility of the Asset Retention Program Participants on its

~FAs’ [Financial Advisers] workstations. Third, the program
participants were eligible to participate in the firm's 401(k)
programs and to offer offshore fund products to Morgan Stanley
DW's customers.

Morgan Stanley DW also provided “incentives designed to
support long-term mutual fund asset retention goals.” In
" particular, Morgan Stanley DW paid the Sbps component of the
Asset Retention Program payment to FAs, thus incentivizing FAs
to encourage their customers to make, and then retain over the

specified time period, their investments in mutual fund complexes
participating in the Asset Retention Program.

- See The Morgan Stanley SEC Cease-and-Desist Order, at hitp://www.sec. gov/litigation/admin/
33-8339.htm. [Emphasis added.]
64. Similarly, the November 17, 2003 NASD News Release regarding the NASD

* action against Morgan Stanley stated that:
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[T]he participating mutual fund companies {including MFS] paid
Morgan Stanley an extra 15 to 20 basis points on each sale. This
was over and above the normal fees eamned by the firm for- sellmg
the funds.

See November 17 NASD News Release, at http://www.nasd.com/ﬁeb/idcplg?ldcSéere=SS
GET PAGE&ssDocNamc=NASDW 002819&ssS8OurceNodeld=1108.

65.  With respect to the “shelf-space” program involving MFS Company discussed
' aﬁové, Steph'en' M. Cutler, Director of .the SEC’s Division of Enfotcement,_ stated that
unb_éknoivnst to iﬁvestots in the MFS'Funds, “Morgan Stanley received monetary incentives
 [from MFS Company] -- in the form of ‘shelf-space’ payments -- to sell parti_culal_' mutual funds
[i.e., MFS Funds] to its customers. When custOmeré’purchase mutual funds, théy should
~understand the naturé and extent of any conflicts of interest that may affect the transaction.” See
SEC Charges Mofgan Stanley With Inadeciuate Disclosure in Mutual Fund Sales - Morgan
Stanley Pays $50 Million To Settle SEC Action, November 17, 2003, at
http //www sec.gov/news/press/2003-159.htm.

66,  The investigation by the SEC and NASD and the resulting settlement with the
first target, Morgan Stanley, received wide praise, inc_l'udi‘ng from members of Congress. As
stated by Sen. Peter Fitzgerald (_R-Ill.) who is feading a Congressional fnquiry of the mutual
funds industry:

[The] settlement ‘goes to show that the mutual fund inanagers as
well as broker dealers have too ofien viewed mutual fund

shareholders as sheep to be sheared. ... Congress has to figure '
out the variety of ways people are being sheared so that we can
stop it.’ '

See Brook A. Masters and Kathleen Day, Morgan Stanley Settles with SEC, NASD; Firm
Accused of Failing to Disclose Funds’ Payments, THE WASHINGTON POST, Nov. 18, 2003, at E1.

However, Morgan Stanley was not the only brokerage firm that accepted payments from MF S
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Company in exchange for pushing investors into MFS Funds. As seen Below, the MFS
Defendants also made “shelf-space” péyménts during the Class Period to other major brokerage
houses incl(lding Salomon Smith Barney and Wachovia Securities, among others. As stated
above, the SEC in. fact found that “from at least Jan. 1, 2000, thorough Nov. 7, 2003, MFS
negotiated _Bi[éteral arrangements, known as “Strategic Alliaﬂces, » wvit‘h approxi@aieiy 1600

‘broker-dealers.” See http://fwww.sec.gov/news/press/2004-44 . htm. (émphasis added).

MEFS'’s Improper Shelf-Space Arrangément With Smith Barney

67.  Ina June 2004 press release on the Smith Barney website entitled “Mutual Funds,
Révenue Sharing and Fund Families.” Smith Barney, a division of Citigroup Global Markets
Iﬁc., identified that the MFS Funds made payments to Smith Barney as part of a “shelf space”
arrangement. See http://www.smithbafney.com/products_services/mutual_funds/_ |
investor_infbrmation/revenueshare.html.-

"MFS’s Improper “Shelf-Sgace"’ Arrangement With Wachovia Securities -

68.  Wachovia Securities has also identified on its website that it received payments
from MFS as Ipart of a “shelf spabe” arrangement.. See http://www.wachovia.com/ﬁles/ |
Mutual Fund_ Guide2.pdf. |
MFS’s lmgfoper “Shelf-Space” Arrangement With Jannéx Montgomery Scott

- 69. On October 21, 2004, Janney Montgomery Scott &iscldsed th‘at the company
received payments frdm MFS as part of a “shelf space” anaﬁgement. N

MFS’s Shelf-Space” Arrangement With Chésé Investment Services Corg'.

70.  Chase Investment Services Corp. (“CISC”) disclosed on its website in October

* 2004 that CISCS received payments from MFS as part of a “shelf space” arrangement, -

24



Case 4:04-cv—02555 ‘Document 130  Filed 01/25/2006 Page 26 of 80

MFS's “Shelf-SgaCe_” Arrangement With FSC Securities Corporation

71.  FSC Securities Corpofatio:i represents financial advisors under the AIG group
'L.lm'brella. The ﬁrm"_s September 14, 2004, “FSC Disclosure Document for Mutual Fund and
Variable Annuity Investors” indicates that fhat MFS participated in “shelf space” arrangements
with FSC See http://www.fscorp.com/EPProgramDisclosure.pdf. According té the FISC_ _ '-

_ Disclosure Document, MF S paid FSC an amount “in addition to the customery sales charges in
c.onn'ecti'on Wim sales of mutual funds.” Id. FSC Securities also disclosed that fhcir individual
'b_rokers, as well as FSC' Securities, are compensated by MFS such that it “may cfeate anb

~ incentive for representatives to sell such funds.” Furthermore, on séles of MFS F'ur;ds, _FSC
‘brokers did not have to pay a ticket charge, further increasing their compensation.

72. Finally, FSC Securities disclosed that it also received compensation in the form of
12b-1 fegs: “]12b-1 fees are payments made by a mutual fund in éonnection with a distribution of
its securities. The fuhd company takes 12b-1 fees out of the fund’s assets each yei;r for -
marketing and distributioﬁ expenses, which may include cémpensating representatives.”

(Emphasis added).

MFS’s “Shelf-Space” Arrangement With Bank One
73.  In a document entitled “A Guide to Mutual Fund Investing” dated October 2004,

Bank One stated it received “shelf spabe” payments from MFS. See http://www.bank
or’ie.com/resources/Guide_to_Mutual_Fund__In.vesting.pdf. MFS Company paid Bank One a
percentage of the'total' dollar amount of MFS Funds sold by Bank One brokers. In addition to
this upfront reward for sclling MFS Funds, Baﬁk One also received an additional quarterly
paymént of the total amount held per year. Finally, on top of all these payments by MFS
Company to Bank One for “shelf space"’, Banbk One was reimbursed for expenses incurred for

sales meetings, seminars, and conferences. -
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MFS’s “_Shelf—Space” Ar_ramgement With National Planning Holdings, Inc.

74.  On its website on September 24, 2004, National Planning Holdings, Inc. (“NPH"),
a full _servicé brokgr/dealer, revealed that it had “entered into agreements” with MFS “who
| provide the BDs [broker/dealers] with niarketing and other services and who also brovidc the
BDs with additional compensation.” See ‘http://w‘ww.siion.]iné.com/public/sii_digclosure.pdf
As a result, MFS paid NPH’s brokers up t0 40 bps on gross sales of MFS Funds. In addition,
MFS paid up to 5 bps oﬁ the amount of MFS assets under management by NHP 'bro}‘(ers on an
annual basis. Finally, MFS paid NHP a minimum of $500,000 per year under the program. -

MFS’s “Shelf-Space” Arrangement With Primerica Financial Services

75.  Primerica Financial Services Investments (“PS_FI"’), a subsidiary of Citigroup,
disclosed on its website, on or about Décember 10, 2004, that in addition to “sales charges and
other fees disclosed in each fund’s prospectus fee table, PFSI receives other c_:ompcnsatidn ot

“revenue sharing” frc;m MFS. See http://ww3.pfimerica‘.com/public/ )
mutual_fund_disclosures.html. PFSI also disclosed that in addition to revenue-sharing payments
“PFS] may be reifnburs_ed by these fund families or their affiliates for expenses incurred for |

various meetings, seminars, and conferences held in the normal course of business.” Id.

MFS’s “Shelf Space” Arrangement with Merrill Lynch
- According to a former MFb employee who was involved with “shelf space” payrﬁents
during the Class Period, MFS made payments to Merrill Lynch during the Class Period as part of '
a.“sh-e[f space” arrangement with Merrill Lyncﬁ.
DEFENDANTS CON CE‘ALED THEIR PRACTICES FROM INVESTORS
76. befendants knew that these “shelﬁspace” arrangements present a cl_ear, '
unfnanagcable conflict of interest, pitting the financial interest of the broker against that of its

clients. Rather than disclosing this material information, knowing that a recommendation to
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purchase MFS Funds would_'Be cempletely undermined if clients knew that the broker was paid

B }f'rom Fund assets to give i, Defendaﬁts cencea'led the truth regar_ding these “shelf space”
| arrangements. In fact, according to a former MFD employee involved in “shelf space” payments

during the Cless Period, MFD emp]oyees Were instructed not to leave a paper trail, and

employees were warned not to talk bpehly about the “shelf space” payments. |

77. Commentmg on the enforcement action against MFS, Stephen M. Cutler, Director

: of the SEC's D1v1snon of Enforcement stated, "A mutual fund manager's use of fund brokerage
eommnssnons’ to pay for the marketing and dlstrlbutlon of the fund creates a conﬂlct of interest
that must be fully and fairly disclosed." See http://w_ww.sec.gov/news/press/2004é44-.htm
Defendants failed to do this. As stated in the Cease-and-Desist Order against MFS, “MFS did
not adecjﬁatel‘y disclose to MFS shareholders that it allocated fund brokerage commissions to
s‘atisfy strategic alliances.” See http://www’.eec.gov/litigation/admin/_ia-2224.htm.

| DEFENDANTS’ “SHELF-SPACE” PROGRAM CREATED UNDISCLOSED
CONFLICTS OF INTEREST

78.  Defendants’ participation in “shelf-space” programs through the meaﬁs described
aiaove created uﬁdisclosed, insurmountable eohﬂicts of iﬁtefest. For example, Defendants’

- participation in “shelf-space” programs at the brokerage houses identiﬁed abov.e', aﬁlong othets,
created an atmosphere where brokers did everything they could to stee_r ihvestors into MFS
Funds in order to fine their own pockets with money with no concern for the well-being ef the
investors. In addition, Defendants’ use of directed brokerage as a means of payiﬁg shelf-space

created additional cenﬂicts of interest as creeting incentives for brokers to push MFS Funds took
precedence over getting the best execution price for MFS Funds transactions. The use of

directed brokerage caused Defendants to purchase or sell securities in the Funds’ portfolios to
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satisfy “shelf space” commitments rather than to benefit these portfolios. Such inherent conflicts

~ of interest were plainly unmanageable.

THE “SHELF-SPACE” PROGRAM INJURED THE FUNDS AND THEIR INVESTORS

79.  The massive shelf-space programs described herein benefited MFS Company by -
increasing the ésset value of the funds, thereby inéreasing the dollar amount of thé adviser’s
-percentage fee. Howeve}r, the “shelf spacé” payments did not contribute positivély to the net
asset value of the funds per share, and damaged the class members by reducing fhe value of their
interest in Funds under the Investment Adviser’s management. The ‘ishe]f spéce”arrangén*nents
diécusséd above resulted iﬁ improperly inflated fégs charged to investors with no resulting
béneﬁt to invesfors-. As stated in the May 1, 2003 Prospectus for the MFS Growth Opportunities
Fund, which is virtually .identical in substance to all Prospectuses issued during the Class Period,
these fees, which incl_ude 12b-1 fees, “will increase the costs of your share's.”,. This'is becaﬁse,

- after péyment, the 12b-1 fees are ﬁpeciﬁcal'ly aséessed against the interests of the individual
shérehblders. _Furthermore, both 12b-1 and management fees immediately reduce the am'ount_for
which sharehblders are legally entitled to redgem their shares. These fees included amounts
sufficiently large to pay “shelf épace” expenses directly or to reimburse the inve_stment advisor,
distributor or their affiliates for sué_h payments. |

80, Moreover, these practices resulted in excessive trades in shareholders’ accéunts,
- such _that the accounts 'were; effective churned to generate more commissions — at the detriment fo
shareholders — so that MFS could meet its quotas to satfsfy its quid pro quo “éhelf space”
aﬁangemenw. As stated by the SEC in its action against MFS, “frequently, MFD also requested

that [MFS] Equity Trading [the MFS branch responsible for placing the directed brokerage
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trades with broker-dealers] increase trading to more quickly satisfy a target commission amount
- with a certain broker-dealer.” See MFS Cease and Desist Order.

81.  Finally, these practices created inherent, unmanageable conflicts of interests that
also injured shareholders. As explained by the National Association of Insurance and Financial
Advisors:

This practice creates numerous potential conflicts of interest,
including possible incentives for broker-dealers to base their fund
recommendations to customers on brokerage commission

considerations rather than on whether a particular fund is the best
match for a client.

' Seé http://www.naifa.org/frontline/20040428_SEC_ga.htm1.
: - THE TRUTH IS REVEALED

82. - Asdiscussed above, the truth about MFS Company began to emerge on
November 17, 2003, wﬁen the SEC and the NASD censured Morgan‘ Stanley for, among other
wrongdoing, accepting MFS Compény’s impcmiséible,payments in exchange for’é,g_gressively
pushing MFS Funds over other mutﬁal funds. On November 18, 2003, the Washington Post
published an article which stated “Morgan said [the] companies in its ‘Partners Progrém’
iriciuded ... MFES Investment Management ...” among others. [Emphasis édded.] ,

83.  OnJanuary 14, 2004, The Wall Street Journal further explained the “shelf-space”
relationship between MFS Company and brokerages ind]uding Morgan Stanley. An article
entitled “SEC Readies Cases.On Mutual Funds’ Deals With Brokers,” citing “a person familiar
with the investigaﬁon,” states that the SEC is “cloéé to filing its first charges against mutual fund
companies related to arrangements that direct trading commissions to brokerage houses that
fqur those fund companies’ products.” The article stated in pérﬁnent part as follows:

The SEC has been inveictigating the business arrangements

between fund companies and brokerage houses since last spring.
It held a news conference yesterday to announce it has found
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widespread evidence that brokerage houses steered investors to
certain mutual funds because of payments they received from
fund companies or their investment advisers as part of sales
agreements.

- Officials said the agency has opened investigations into eight
brokerage firms and a dozen mutual funds that engaged in a
longstanding practice known as “revenue sharing.” Agency -
officials said they expect that number to grow as its probe expands.
They declined to name either the funds or the brokerage houses.

The SEC said payments varied between 0.05% and 0.04% of sales
and up t0-0.25% of assets that remained invested in the fund. [...]

People familiar with the investigation say regulators are looking

into examples of conflicts of interest when fund companies use

shareholder money to cover costs of sales agreements instead of

paying the sales costs themselves out of the firm’s own pockelts.

The boards of funds, too, could be subject to scrutiny for

allowing shareholders’ commission dollars to be used for these

sales agreements. In other cases, the SEC is probing whether
- funds violated policies that require costs associated with
_ - marketing a fund to be included in a fund’s so-called 12b-1 plan, -
~-Jd. {Emphasis added.] '

84.  OnMarch 16, 2004, in the story “MFS Ends ‘Soft Dollar’ Payments on Concerns

Over Ethics,” The Wall Street Journal announced that MFS Company was ending its practice of
paying brokers Soft Dollars. In the story, MFS Company recognized that shareholders paying
for research services in Soft Dollars wrongfully obscures the true value of the benefits received
by the funds and their shareholders. The March 16th article also added that MFS had stopped

paying brokerage comfnissions to encourage bquers to push MFS funds; noting that the SEC

_ wﬁs invest_igating such arfahgements.

85. F inally, on March 3»1‘, 2004, the full truth was disclosed when the SEC brought its
~ action against MFS for the same conduct at issue in this Complaint. See MFS Cease and Desist

Order. As étated above, the SEC found that MFS had willfully violated the Investment Company
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Act and Investment Advisers Act and ordered that MFS pay $50 million in penalties for its
» ‘a‘ctions.A -

THE DEFENDANTS ENGAGED IN IMPROPER CONDUCT

The Trustee Defendants Breached Their.
Fiduciary Duties to MFS Funds Investors

86.  Mutual fund Boards of Directors have a duty to protect investors and closely

‘ gﬁard’ the fees paid to an Inve stxﬁent Adviser and guararitee that théy are not excessive and that
| ‘the inveStrl;ent Adviser is acting in the best interest of the mutual fund investors, As explained
by Wi'lligm ljonaldson, the head of the SEC, in a January 7, 2004 specch to the Mutua] Funds
Directofs Forum: ' |

The Board of Directors of a mutual fund has significant

- responsibility to protect investors. By law, directors generally are
responsible for the oversight of all of the operations of a mutual
fund. In addition, under the Investment Company Act, directors are
assigned key responsibilities, such as negotiating and evaluating
the reasonableness of advisory and other fees, selecting the fund’s
independent accountants, valuing certain securities held by the

- fund, and managing certain operational conflicts.

The role of fund directors is particularly critical in.the mutual fund
context because almost all funds are organized and operated by
external money-management firms, thereby creating inherent
-conflicts of interest and potential for abuse. Mone y-management
firms operating mutual funds want to maximize their profits
through fées provided by the funds, but the fees, of course, paid to
these firms, reduce the returns to fund investors.

Independent directors, in particular, should serve as “independent
watchdogs” guarding investors’ interests - and helping to protect
fund assets from uses that will be of primary benefit to
management companies. These interests must be paramount, for it
is the investors who own the funds and for whose sole benefit they
must be operated. -

hﬁp://Www.sec. gov/news/speech/spch010704whd.htm.
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87.  The Investment .Company Institute (“ICI”), of which MFS Company is a member,
recently described the duties of mutual fund boards as follows:

More than 77 million Americans have chosen mutual funds to gain
convenient access to a professionally managed and diversified
portfoho of investments.

Investors receive many other bencﬁts by mvestmg in mutual funds,
including strong legal protections and full disclosure. In addition,
shareholders gain an extra layer of protection because each mutual
fund has a Board of Dlrectors looking out for shareholders’
interests.

Unlike the directors of other corporations, mutual fund directors
are responsible for protecting consumers, in this case, the funds'
investors. The unique “watchdog” role, which does not exist in
any other type of company in America, provides investors with .
the confidence of knowing that directors oversee the advisers
who manage and service their investments.

* % *
In particular, under the Investment Company Act of 1940, the
Board of Trustees of a mutual fund is charged with looking after
how the fund operates and overseeing matters where the interests

of the fund and its shareholders differ from the mterests of its
_investment adviser or management company.

Understanding the Role of Mutual Fund Direptors, available on the ICI’s website at

jp://www.ici.Org/issues/dir/br'o mf directors.pdf (Emphasis added).’

88.  MFS Funds’ public' filings state that thé MFS Funds have boards of trustees that
are reéponsiblé for the_ management and supervision of each fund. In this regard, the Stétement
of Additional Infomiaﬁo:j for various classes of the Massachusetts Investors Trust (the
“Statemeht of Additional Information” or “SAI”) issued during the Class Period, which is

available to the investor upon request, is typical of the Statements of Additional Information

L The ICI describes itself as the national association of the U.S. investment company industry. Founded in
1940, its membership includes approximately 8,500 mutual funds, 600 closed-end funds, 140 exchange-traded

. funds, and five sponsors of unit investment trusts. Its mutual fund members have 87.7 million individual
shareholders and manage approximately $7.8 trillion in investor assets.
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available for other MFS Funds. lf states that, “[tJhe Board of Trustees which oversees the Fund.
: pfﬁvides broad supervision over the affair,§ of the Fund. The Adviser is responsible for the
lim)estment mgmagefnent of the Fund’s assets, and the officers of the Trust are responsible for its
operations.” |

~ 89 Moreover, the Statemer;tjof Additiona] Information states, \.vith’ respect to fhe N
duties of the trustees vis-a-vis the funds’ investment adviser, as> follows:

Investment Advisory Agreement — The Adviser manages the Fund
pursuant to an Investment Advisory Agreement (the “Advisory
Agreement”) for all of the Funds in the Trust. Under the Advisory
Agreement, the Adviser provides the Fund with overall investment
advisory services. Subject to such policies as the Trustees may
determine, the Adviser makes investment decisions for the Fund,
For these services and facilities, the Adviser receives an annual
investment advisory fee, computed and paid monthly [...]

* ok ok

The Advisory Agreement has an initial two-year term and
continues in effect thereafter only if such continuance is .
specifically approved at least annually by the Board of Trustees or
by vote of a majority of the Fund’s shares [...] and, in either case,
by a majority of the Trustees who are not parties to the Adwsory
Agreement or interested persons of any such party.

[Emphasis added.] The trustees of each fund are thus respon51ble for the review and approval of
the advisory and fee agreements between MFS company and the MFS funds,

90.  The Statement of Additional Information also sets forth-in greater detail the
purported process by which the investment adviser is approved:

In connection with their deliberations with regard to approval of
the Fund’s current investment advisory agreement with MFS
[Company], the Trustees considered such information and factors
as they believe, in the light of the legal advice furnished to them
-and their own business judgment, to be relevant to the interests of
the shareholders of the Fund. Such factors include the nature,
quality and extent of the services furnished by MFS to the Fund;
the investment record of the Fund; comparative data as to
investment performance, advisory fees and expense ratios;
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possible economies of scale, the necessity of MFS maintaining its
ability to continue to retain and attract capable personnel to serve
the Fund; the risks assumed by MFS; possible benefits to MFS
from serving as adviser of the Fund and from providing certain
administrative services to the Fund and from affiliates of MFS

- serving as principal underwriter and shareholder servicing agent of
the Fund; current and developing conditions in the financial
services industry, including the entry into the industry of large and
well-capitalized companies which are spending and appear to be
prepared to continue to spend substantial sums to engage personnel
and to provide services to.competing investment companies; the
existence of appropriate incentives to assure that MFS will
continue to furnish high guality services to the Fund; and various
other factors. '

L B

Based upon their review, the Trustees determined that the
investment advisory agreement was reasonable, fair and in the best
interests of the Fund and its shareholders. The Trustees also
concluded that the fees provided in the investment advisory
agreement were fair and reasonable in light of the usual-and
customary charges made by others for services of the same nature -
| _ and quality. ‘ :
[Emphasis added.]

91.  In truth and in fact, the MFS Funds boards of trustees, i.e. the Trustee Defendants
‘were captive to and controlled by MFS Company, who induced the Trustee Deféndants to breach
their statutory and fiduciary duties to manage and supervise the MFS Funds, approiie all
- significant agreements and otherwise take reaéonable steps to prevent MFS Company from
skimniing MFS Funds assets. In many cases, key MFS Funds trustees were employees or former
employees of MFS Company and were beholden for their positions, not to MFS Funds investors,
but, rather, to MFS Company, whom they were supposed to oversee. The Trustee Defendants
served for indefinite terms at the pleasure of MFS Company and formed supposedly independent

~ committees, charged with responsibility for billions of dollars of fund assets (much of which

- were comprised of investors’ college and retirement savings).
p ‘ .
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- 92. The MFS Trustees ovérsaw dozens of MFS Funds rendering it impracticable for
: _them to properly perform their supe_.rvisory and monitoring functions. Therefore, the MFS
'Funds’ Trustees functioned to improperly legitimize MFS Company"s impropér conduct,
93, | To ensure that the trustees tded the line, MFS Company often recruited key fund
trustees ﬁfom its own ranks. For exam p!_e, during the Class Period, defcnd'z_mts“ Shames, Ballén
~ and Parke were Trustees cﬁarged with overseeing all of the 1 12 funds that make up the MFS
' fund cofnplex. Additioria]ly, during the Class Period, Shames served as Chairman of MFS
Company, Ballen served as Chief Executive Officer and Director.of MFS Comp;ny and Parke
seﬁed as President, Chief Investment Officer and Director of MFS Cbmpany.

94.  In exchange for creating and managing the MFS Funds, including the
Massachusetts Investors Trust, MFS Company charged the MFS Fimds a variety of fees, each of .
which was caiculatcd as a percentage of the funds’ avérage daily net asset value, Hence, the |
more money invested in the funds, the greater the fees paid to MFS Company. In ;thcory, the
fees charged to fund investors are negotiated at arm’s- length between the fund board and the
inves-'tment management company and must be approved by the indepgndent memberé of the
board. However, as a result of the Trustee Defendanté’ depeﬁdencé onthe inveStmeﬁt
management company, and their failuré to properly manage the investment adviser, millions of
d.ollars in MFS Funds assets were tranéferred through fees payable from MFS Funds assets to
MFS Company that were of no benefit to fund inyes’tors.

95.  These practices proved to be enormously profitable for MFS Company at the
expense of Plaintiffs and the other members of the Class who had invested in the MFS Funds. In
thié regard, a Forbes article, published on September 15, 2003, stated as follows: -

The average net profit margin at publicly held mutual fund firms
was 18.8% last year, blowing away the 14.9% margin for the
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financial industry overall . . .. Economies of scale? Thisisa.
business made for them — but, . . . the customers don’t see the
benefit.

The [mutual fund] business grew 71-fold (20 fold in real terms)
in the two decades through 1999, yet costs as a percentage of
assets somehow managed to go up 29%. . .. Fund vendors have a
way of stacking their boards with rubber stamps. As famed
investor Warren Buffett opines in Berkshire Hathaway’s 2002
annual report: ‘Tens of thousands of “independent” directors, over
more than six decades, have failed miserably.” A genuinely -
independent board would occasionally fire an incompetent or
overcharging fund adviser. That happens just about never.”

[Emphasis added].

96. Duein larée part to the conflicted boardroom culture created by MFS Company’s
Tfustecs, Plaintiffs and the other members of the Class never knew, nor could they have known,
from reading the Fund Prospectuses, Annual or Semi- Annual Reports, or otherwise, of thie extent
to which the Investmght Advise_r Defendant were using so-called 12b- Iv fees, directed brdkéragc,
‘excessive commiissions, and othef revenue sharing payments, to imprbperly siphon assets from
the Funds to the detriment of Plaintiffs and the other members of the Class.

THE INVESTMENT ADVISER DEFENDANT USED
- RULE 12B-1 MARKETING FEES FOR IMPROPER PURPOSES

~ 97,  Rule 12b-1 fees were routinely taken from the MFS Funds and their investors.
o Fér exaxﬁple, for the fiscal year ended December 31, 2003, distribution and service fees taken
from tile Massachus«:tt_s Investors Trust alone under a 12b-1 Plan were $23,355,344.

98. By pa_yiﬁg excessive brokerage commissions, directed brokerage, and cash
paymentsv,b MFS Company violated Section 12 of the Investment Company Act because such
payments were not made pursuant to a valid Rule 12b-1 Plan,

99.  Section 12(b) of the Investment Company Act prohibits mutual funds from

* directly or indirectly distributing or marketing their own shares unless certain enumerated
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co_nditions set forth in Rule 12b-1, promulgated by the SEC pursuant to the Investment Company
, ‘Act, are met. The Rule 12b-1 cond_itions," among others, are that. payments for marketing must be
“made pursuant to a written plan “describing all material aspects of the proposéd financing lof
distribution;” é]l agreements with aﬁy persdn relating to implementation of the plan must be in
writingl;v the plan must be approved by a vote of the majority of the Board of Trﬁstees; and,t};e_
Board of Trustees rﬁust review, at [east qﬁérterly, “a writtcn report of the amounts so expended
- and the pur#oses for which such expenditures were _m:ide.”

100. Add_itioﬁally, the directorsirustees “have a duty to request and éQaluate, and any
person who is a party to any agreement with such compay relating to such plan shall have a
duty to furnish, such ‘informéti_on as may _reasonably be necessary to an informed determination
of whether the plan should be implemented or continued.” The directors/trustees ﬁlay continue
the plan “only if the Board of Directors whcv)'vote to approve such implementation or
contih_uatibn con_clude, in the exercise of reasonable business judgment, and in light of their
fiduciary duties under stéte law and section 36(a) and (b) [15 U.S.C. § 80a-35(a) and (b)] of the
'Act_ t.hat‘the‘re is a reasonable likelihood that the plan will benefit the company and its
shareholders.” (Emphasis added). | - |

101.  The exceptions to the Séction 12(b) prohibition on mﬁtual»fund marketing were
enacted in 1980, principally on the grohnd that the marketing of mutual funds, all things being
equal, should be encourage'd because increased investment in mutual funds would presumably
result in economies of scale, the benefits of which would be shifted from fund managers to
investors. During the Class Périod, the Boards of Directors authorized, and the Investment

Ad#ise’r Deféndant collected, millions of dollars in purported Rule 12b-1 marketing and
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distribution fees. These exéessive fees were paid to MFS Distributor as well as the. brokers for
pushing MFS Funds.

| 102. However, the purported Rule 12b-1 fees charged to MFS Funds investors were
highly improﬁgr because the conditions of Rule 12b-1 were not met. There was no “reasonable
likelihood” that the plan would benefit the compahy and its shareholders. On the_‘ contrary, as the

'Funds were marketed and the number of Fund investors increased, the economiés of scale
thereby created, if any, were not passed on to MFS Funds investors. For' example, despite the
fact the net assets of Class A shares of the MFS Series Trust VI increased frbm $187,780,000 to
$26I ,042,000 during the C[ass Period, the net asset value per share of the fund decreased, falling
from $13.98 in 1999 to $12.98 in 2003. Yet during the same period, expenses charged by
Defendants,increascd, with the ratio of expenses to net assets jumping from 1.48% in 1999 to
1.54% in 2003,

103. Moreover, Defendants failed to feduce 12b-1 fees as thé assets of the Funds
increased. As fund assets increase, certain fixed costs remain the same, thereby reducing the ‘
overall costs per investor, To account for thq decline in costs, fees to the Funds-and its investors
should be_réduced. Despite this fact, Defendants failed to rcduée 12b-1 fees that should not havé
increased as the size of the Fund asserts increased. |

1104, The rise in the expensé ratio and simultaneous fall in the net asset value of -the.
Fund, while the Funds were expanding, and the failure to reduce 12b-1 fees, were red flags that
the Trustee Defendants kﬁo_wingly or recklgssly disregarded. The MFS Funds’ marketing efforts
- were creating diminis.hed marginal returns under circumstances where increased fund size

- correlated with reduced liquidity and fund performance. The Trustee Defendants ignored or

failed to review written reports of the amounts expcnded pursuant to the MFS Funds Rule 12b-1
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Plan, and the information pertaining to agreements entered into pursuant to the Rule 12b-1 Plan,
' :o‘n a quan__erly basis as required and hencé’faile‘d to terminate the‘ plans and the payments made
‘pursuant to the Rule 12b-1 Plan, even"though such payments harmed MFS Funds sharc_hol;iers.
| - 105. .~Defendants wrongfully inflated advisory fees through the 12b-1 plans by shifting
to the Funds or investors expenses which were the responsibility of MFS Compény without ény
_ correépbpdin_g reduction in .t‘he advisory fées. Furthem.w»r‘e, the 12b-1 payments benefited MFS
- Company by expanding the size of the Funds and thereby increasing the dollar amount of the
gdvisors? fees. MFS Cbmpanyjimproperly failed to reduce its advisbry fees by fhe amount of the
beheﬁt they received as a result of the 12b-1 payments. This resulted in inflated éulyisory fées
and directly impacted the shareholders’ investments.

THE IMPROPER USE OF EXCESSIVE COMMISSIONS AND DIRECTED
‘ ' BROKERAGE '

_106. MFS Company paid excessive commissions and directed brokeragg- business to
broker-dealers who steered their clients iﬁto MEFS Funds as part of a quid pro quo “shelﬁs‘pace”
prbgram anaﬁgement between MFS Company aﬁd brokefages. Such payments and directed
brokerage payménts were used to fund undisclosed ﬁn'an'Cial incentives to fuﬁhe_r push MFS
Funds. These incentives created an undisclosed conflict of interest and' caused brokers to steer
clients to MFS Funds regardless of the funds’ investment quality relative fo other investment
alternatives and to thereby breach their duties of loyalty.

107. By-paying the excessive commissions and direéting bfokerage business to
participate in “shelf-space” programs, MFS-.Company violated Section 12 of thé Investment
Cpmpany Act, because such payments were not made pursuant to a valid Rule 12b-1 Plan.

F urthérmore, the directed brokerage violated applicable SEC regulations because the amounts
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paid were over and above standard brokerage cos_ts in order to compensate the brokers for
preferential treatment.

- 108.  The excessive commissions and directed brokerage used by MFS Company did
not fund any services that benefited the MFS F unds sharecholders.. This pfactice materially
harmed P]amt:ffs and other members of the Class from whom the illegitimate and improper fees

'snder the guise of so-called excessive commissions and directed brokcrage busmess were takcn :

IMPROPER USE OF SOFT DOLLARS

1"09. . Investment advisers routinely pay broker commissions on the p'urchase and sale of
fuhd securities, and such commissions may, undér_ certain circumstances, properly be used to .
pﬁrchase certain other services from brokers as well. Specifically, the Section 28(e) “safe '
harbor” provision of the Secu_rities Exchange Act carves out an exception to the rule that ‘requircs
investment management companies to obtain the best possible execution pricg for their tfades.
Section 28(¢) provides that fund rﬁanagers shall not be deemed to have breached their fiduciary
duties “solely__by reason of [their] having caused the account to .pay a . broker. .. ih excess of
the amount of commission another . broker .. syould have charged for e'ffecting the
transactlon, if such person determined in good faith that the amount of the commlssmn is
reasonable in relation to the value of the brokerage and research semces pr0v1ded ”150.8.C. §
| 78bb(e)(l) (emphasis added). In other words, funds are allowed to include in “commlssxons”
payment for not only purchase and sales execution, but also for specified services, which the
SEC has defined to include, any service that “provides lswful and appropriate assistance to
‘ msney manager in performance of his investment decision making responsibilities.” The
commission amounts charged by brokerages to investment advisers in excess of the purchase and

sale charges are known within the industry as “Soft Dollars.”
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| , 110._ On March 23, 2004, MFS Chairman, Robert Pozen, testiﬁed before the U.S.
_Senate Banking Committee thatf th.e‘ induétry’s’ cm"rent system of paying for goods and sérvices
. With “soft dollars-”'taken out of brokerage commissions, is detrimental to mufual fund
shareholders See “MFS chair discusses mutual fund industry reforms with Congress," at:
http: //www mfs. com/news/announcements/content Jhtml"cld—/tcmplatedata/MFSNews/N ewsArt
ic‘le/xmldata/pozgn_testify_standards.xml&_r¢questid=_1_1‘3428.
1 1 l With fcgard to “soft dollars,” the SEC explained the relationship between MFS
“and various broker-dealers as follows:

Although many broker-dealers preferred Strategic Alhance
- payments in the form of cash or "hard dollars,” MFS also
"allocated” brokerage commissions on the MFS Funds' portfolio
transactions to broker-dealers to satisfy these alliances. MFS
referred to these allocated fund brokerage commissions as "soft
dollars." In the ordinary course, to conduct portfolio transactions
necessary to the pursuit of the Funds' investment program, the
Funds must pay substantial amounts in brokerage commissions for
execution services. MFS allocated the soft dollars from these
. brokerage commissions paid to effect portfolio transactions for the
' MFS Funds.

. * * *

Some MFD employees who negotiated the Strategic Alliances
created a draft gulde, which, although was not submitted to anyone
at MFS for review, stated that: "It is incumbent on the [employee]

to negotiate the best deal for MFS. Usually this means trying to
cover as many costs through soft dollars as possible."

[] From at least January 1, 2000 through November 7, 2003, MFS
allocated fund brokerage commissions to approximately 100 -
broker-dealers with whom it had Strategic Alliances. When MFS
allocated soft dollars to satisfy Strategic Alliances, MFS '
allocated 1.5 times (or some other negotzated multiple) the
amounts requested by the broker-dealers in basis points to satisfy
the same Strategzc Alhances in hard dollars.

See http://www.sec.gov/l1t1gatlor1/admm/la-2224.htm. [Emphasis added.]
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112, MFSV Company’-'s'actions went far oeyond what is permitted by the Section 28(e)'»
safe harbor by routinely using “Soﬁ,Dollars”.as excessive commissions to pay brokers to push
unwit_ting clients into MFS Funds. MFS Company used Soft Dollars to pay for these excessive
commissions es well as overhead costs (for items such as computer hardware and soﬁrﬂare) thus
charging M‘F.SVFunds investors for costs not covered by the Seotion 28(e) sefe_ harbor and that,
..consiste'nt with the Investment Adviser’s-fiduciary duties, properly should have been borne by
the Investment Adviser Defendant MFS Company. | | |

113. MFS Company pald excessive commissions to broker dealers on top of any
legmmate Soft Dollars to steer their clients to MFS Funds and also directed brokerage business
to firms that favored MFS Funds. Such payments and directed-brokerage payments were used to
fund sales contests and otrrer undisclosed financial incentives to push MFS Funds. These |
improper incentives oreated an undisclosed conflict of interest arld caused brokers to steer clients

‘to MFS Funds regardless of the ’Funds’ investment qualfty relative to other investment
alternatives for the investor and to thereby breach their duties of loyalry to Plaintiffs snd the
other members of the Class. By paying the excessive brokerage commissions, MFS Company
also violated Section 12 of the Investment Company Act, because such payments were not made
pursuant to a valid Rule 12b-1 plan. | |

-THE PROSPECTUSES WERE MATERIALLY FALSE AND MISLEADING

114 Plaintiffs and the other membets of the Class were entrtled to, and did receive,
prospectuses pursuant to whlch the MFS Funds shares were offered |

115. Prospectuses are required to disclose a[l material facts in order to provnde
1nvestors w1th information that will assist them in making an mformed decision about whether to

invest in a mutual fund. Section 34(b) of the Investment Company Act,v inter alia, requires that
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such disclosures be in straightfor“}ard and easy to understand language such that it is readily

. cémprehénsible to the average investbr.

| 116. 'Each' of the MFS Company prospectuses and SAls issued during the Class Period

failed to disclose properly to investors matefial information about the MFS Funds and the fees

and costs associated with them. | As éet foxfth below, each of the MFS prospectuscs and SAls | _

_ issued d'uriqg the Clﬁss Period contained substantially the samc:materially false _and misleading

' statémeﬁts, in that they(omitted key information regarding the Funds’ strategy for gfowth of
a_ssefs, revenue-sharing, directed brokerage, 12b-1 fees and Soft Dollars. Such .infonnation was

~ required to be disclosed in “easy to understand language” so that a reasonable investor coulci

make an informed decision whether or not to invest in the Funds.

MATERIAL OMISSIONS REGARDING STRATEGIES FOR GROWTH

| 117. | The May 1, 2003 Prosp'ectps' for the MFS Growth Opportunities Fund is similar in
substance to all MFS Funds Prospectuses issued during the Class Period in that it émits to state
that one of t.hé principal hethods for increasing assets of the Funds was through participation in
“shelf-space programs.” | |

118.  For example, the Prospectus states the Fund’s ‘“inves.tment objective is growth éf

capital.” This statement is materially false and misleading because it failed to disclose that one
of the strategies of the Fund was to pajr brokers kickbacks to steer clients into the Funds, thereby
gfowing Fund assets in order to maximize ménagement fees payable to the Investment Adviser.

MATERIAL OMISSIONS REGARDING REVENUE-SHARING

119. The May 1, 2003 SAI for the MFS Growth Opportunities Fund is similar in
substance to all MFS Fund Prospectuses and SAIs issued during the Class Period in that under
the heading “Distribution Plan” it stated with respect to its description of the distribution plan

and method by which it offered shares to the public:
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The Distribution Plan provides that the Fund may pay MFD a distribution

fee in addition to the service fee described above based on the average

daily net assets attributable to the Designated Class as partial

consideration for distribution services performed and expenses incurred in

the performance of MFD's obligations under its distribution agreement -

with the Fund. MFD pays commissions to dealers as well as expenses of

printing prospectuses and reports used for sales purposes, expenses with

respect to the preparation and printing of sales literature and other

distribution related expenses, including, without limitation, the cost

necessary to provide distribution-related services, or personnel; travel,

office expense and equipment. The amount of the distribution fee paid by

the Fund with respect to each class differs under the Distribution Plan, as

does the use by MFD of such distribution fees.

[Eniphas'is added].

120. The Prospectus, as well _a‘é all other MFS Prospectuses, are materially false and -
misleading in that they failed to disclose, inter alia, that the purpose of such payments was not to
compensate for normal brokerage costs, but rather for prgferenfial treatment in the marketing of
such shares. They also failed to disclose the massive aggregate amount of such payments as well .
" asthe following'materially misleading adverse facts which also damaged Plaintiffs and the other
members of the Class:

(a)  that the Investment Adviser Defendant and/or MFS Distributors used
investor é;ssets to pay broker-dealers to satisfy bilateral arr_angements with
brokerages k_nown as “shelf-space” programs whereby‘the broker steered
clients into MFS Funds;

(b)  that the Investment Advisor Defendant and/or MFS Distributors used
brokerage commissions and other methods of payment over and above
those allowed by Rule 12b-1 to pay for the “shelf- épace” programs, and

that the revenue-sharing payments were in excess of standard sales loads

and 12b-1 payments;
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(h)

that the In\}estment Adviser Defendant and/or MFS Distributors directed

brokerage payments to firms that favored MFS Funds to satisfy bilateral

~ arrangements with brokerages pursuant to “shelf-space” programs and that

this directed brokerage was a form of marketing that was not disclosed in
or authorized by the MFS Funds Rule 12b-1 Plan and also involved direct
costé to the Funds; | .

that the Investment Adviser Defendant and/or MFS Distributors
compensated themselves out of investor assets for any pa&menf they made

pursuant to revenue-sharing agreements;

" that such reve nue-sharing payment created undisclosed conflicts of

interest, |

that the MFS Fu'nds Rﬁle 12b-1 Plans were not in cbmpliance with Rule
12b-1, and that payments made pursuant to the p_lan were inj violation of
Seﬁﬁon 12 of the Investment Company Act because, among other reasdns,

the plan was not properly evaluated by the Trustee Defendants and there

~was not a reasonable l'ikelihood' that the plan would benefit the company

and its shareholders;

- that ény. economies of scale achieved by marketing of the MFS Funds to

investors were not passed on to MFS Funds investors; but rather, as the
MFS Funds grew, fees charged to MFS Funds investors continued to

increase; and

that the Trustee Defendants had abdicated their duties under the

Investment Company Act and their common law fiduciary duties, failed to
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monitor.and supervise the Investment Adviser Defendant and, as a
consequence, the Investment Adviser Defendant were able to

systematically skim millions of dollars from the investors of MFS Funds.

MATERIAL OMISSIONS REGARDING DIRECTED BROKERAGE BUSINESS
121_; :Th'e' May 1, 2003 SAL for the MFS Growth Opportunities Fund is éirhilar in
,'substan-ce to all MFS Fund Prospectuses and SAls issued during the Class Period in that under
the heading “PORTFOLIO TRANSACTIONS AND BROKERAGE COMMISS_IONS” it states:

In connection with the selection of broker dealers and the placing of
Fund portfolio transactions, the Adviser seeks for the Fund the best
overall price and execution available from responsible brokerage firms,
taking account of ail factors it deems relevant, including by way of
illustration: price; the size of the transaction; the nature of the market
for the security; the amount of the commission; the timing and impact of .
the transaction taking into account market prices and trends; the

* reputation, experience and financial stability of the broker or dealer

~ involved; and the quality of services rendered by the broker or dealer in
other transactions..

L3 * o

'As permitted by Section 28(e) of the Securities Exchange Act of 1934, as
amended, the Adviser may cause the Fund to pay a broker or dealer
which provides brokerage and research services to the Adviser an
amount of commission for effecting a securities transaction for the

" Fund in excess of the amount other brokers or dealers wounld have
charged for the transaction if the Adviser determines in good faith that
the greater commission is reasonable in relation to the value of the

brokerage and research services provided by the executing broker or
dealer viewed in terms or either a particular transaction or the Adviser's
overall responsibilities to the Fund and its other clients.

[Emphasis added].
‘ 122. The above statement is materially false and misleading in that it failed to disclose,
that Defendants chose brokers and/or MFS Distributors to execute sales of the Funds’ portfolios

— and thereby directed the commissions from the sales of the portfolio securities to these brokers
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— to satisfy negotidted arrangemehts with brokerages to give MFS Company “shelf-space”
N visibility and to push their clients into MFS Funds in exchange for directed brokerage. As stated
by the SEC:

From at least January 1, 2000 to November 7, 2003, MFS Funds'

SAIs disclosed that MFS may consider sales of shares of the funds

as a factor in the selection of broker-dealers to execute the MFS.

Funds' portfolio transactions. The SAIs did not _make the

distinction, however, between directing commissions in

- "consideration of fund sales" and satisfying negotiated _
arrangements for specific amounts with brokerage commissions.
“The SAIs did not adequately disclose to shareholders that MFS

had entered into bilateral arrangements in which it agreed to

allocate specific negotiated amounts of fund brokerage _

commissions, subject to best execution, to broker-dealers for

~ "shelf space" or heightened visibility within their distribution
systems. :
' See http://www.sec.gov/litigation/admin/ia-2224 htm. [Emphasis added.]
123, Additionally, the above statement is materially falée and misleading for the
following reasons:
- (@)  the Investment Adviser Defendant and/or MFS Distributors used investor
assets to pay broker-dealers to satisfy bilateral arrangements with
 brokerages known as “shelf-space” programs whereby the broker steered
clients into MFS Funds;

(b)  the Investment Advisor Defendant and/or MFS Distributors used
brokerage commissions and other methods of payment over and above
those allowed by Rule 12b-1 to pay for the “shelf- space” programs, that
‘the re_vénuc- sharing payments were in excess of standard sales loads and
12b-1 payments and that the commission payments were higher than what.

would be “best execution” or standard in order to compensate brokers for

promoting Fund shares;
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the Investrhcnt Adviser Defeﬁdant and/or MF S Distributors directed
brokerage payments fo firms that favored MFS Funds to satisfy bilateral
arrangements with brokerdges pursuént to “shelf-space” programs and that
this directed brokerage was a form of marketing tﬁat was not disclosed in-
or authorized by the MFS Funds Rule lib-l Plan; | |

such revenue-sharing payments created undisclosed conflicts of interest;

‘the MFS Funds Rule 12b-1 Plans were not in f:ompliahcc with Rule 12b-1,

and that payments made pursuant to the plan were in violation of Section

12 of the Ihvestmént_ Company Act because, among other reasons, the plan

“was not properly evaluated by the Trustee Defendants and there was not a |

reasonable likelihood that the plan would benefit the Funds and their

- shareholders;

any_eCOnomies of scale achieved By marketing 6f the MFS Funds to
investors were not passed on to MFS Funds invéstors; but rather, as the
MFS Funds grew, fees charged to MFS Funds investors continued to
increas’e;'vap'_d

the Trustee Dcfendants’ had abdicated tﬂeir duties under the Investment

Company Act and their common law fiduciary duties, failed td'mbnitor

“and supervise the Investment Adviser Defendant and, as a consequence,

| the Investment Adviser Defendant were able to systematically skim

millions of dollars from the inQestors of MF—S Funds.
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* MATERIAL OMISSIONS REGARDING 12B-1 FEES
124.  The May 1, 2003 SAI for the ‘MFS Growth Opportunities Fund is similar in

substance to all MFS Fund Prospectuses and SAls issued during the Class Period in that under
the heading “Distribution Plan” it states:

The{12b-1] Distribution Plan provides thatthe Fund may pay MFD a

service fee of up to 0.25% of the average daily net assets attributable to

_ the class of shares to which the Distribution Plan relates (i.e,, Class 4,

Class B, Class C, Class R or Class J shares, as appropriate) (the

"Designated Class") annually in order that MFD may pay expenses on

behalf of the Fund relating to the servicing of shares of the Designated

Class, The service fee is used by MFD to compensate dealers which enter

into an agreement with MFD in consideration for all personal services

and/or account maintenance services rendered by the dealer with respect to

shares of the Designated Class owned by investors for whom such dealer

is the dealer or holder of record or for whom the dealer provides such

services.

[Emphasis added].

125.  The above statement is materially false and misleading in that it fails to state that
MFS Compar_\y ﬁ_sed' 12b-1 fees to participate in “shelf-space programs” to provide kickbacks to
brokers for_difecting their clients into MFS Funds, and it fails to disclose the massive aggregate
amounté involved, and it fails to disclose the bénefits accbrd_ed to the Investment Advisers from
that program. Additibnally, the above statement is materially false and misleading for the
following reasons:

(a) the Investment Adviser Defendant and/or MFS Dis_tributdrs used investor
assets to pay broker-dealers to satisfy bilatcral arrangements with
brokerages known as “shelf-space” programs whereby the broker steered
clients into MFS Funds;

(b)  the Investment Advisor Defendant and/or MFS Distributors used

brokerage commissions and other methods of payment over and above

49



Case 4:04-cv-02555 ‘Document 130  Filed 01/25/2006 Page 51 of 80

©

@

@
®

(8)

those.allowed by Rule 12b-1 to pay for the “shelf-space” programs, and
that the revenue-éharihg payments were in excess of standard sales loads:
and 12b-1 payments;

the Investment Adviser Defendant and/or MFS _Diétributors directed
brokerage payments to ﬂrm.s that favqréd MFS Funds to sat-is"fy bilateral
ar_rangements with‘bro_kerages pursuant to “shelf-space” ﬁrogra‘ms and that
thisbdirected brokérégé was a form of marketing tﬁat was fnt disclosed in
or authorized by the MFS Funds Rule 12b-1 P]ém; |

the Investment Adviser Defendant and/or MFS Distributors compensated

“themselves out of investor-assets for any payment they made pursuaht to _'

revenue-sharing agreements;

. such revenue-sharing payments created undisclosed conflicts of interest;

the MFS Funds Rule 12b-1 Plans were not in cémpliance with Rule 12b-1,
and that payments made pursuant to the plaﬁ wefe in violation of Section
12 of the i_nvestment C_ompany Act because, among other reasons, the plan
was not pfoperly evaluated by the Trustee Dcféndants and .there’ was not a.
reasonable likcl_ihobd that the pian wouid benefit the Funds and their

shareholders;

" any economies of scale achieved by marketing of the MFS Funds to

investors were not passed on to MFS Funds investors; but rather, as the

MFS Funds grew, fees charged to MFS Funds investors continued to

increase; and
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126.

' (h) the Trfusteé Defendants had abdicated their duties under the Investment

Company Act and their common law fiduciary duties, failed to monitor
-and supei'vise the Investment Adviser Defendant and, as a consequence,
the Investment Adviser Defendant were able to systematically skim

millions of dollars from the investors of MFS Funds.

MATERIAL OMISSIONS REGARDING SOFT DOLLARS

The May ;1', 2003 Prospectus for the MFS Opportunity Growth Fund is similar in

substance to all MFS Funds Prospectuses issued during the Class Period in that under the

'~ heading “PORTFOLIO TRANSACTIONS AND BROKERAGE COMMISSIONS?” it states:

127.

As permitted by Section 28(e) of the Securities Exchange Act of
1934, as amended, the Adviser may cause the Fund to pay a broker

* or dealer which provides brokerage and research services to the

Adviser an amount of commission for effecting a securities
transaction for the Fund in excess of the amount other brokers or
dealers would have charged for the transaction if the Adviser
determines in good faith that the greater commission is
reasonable in relation to the value of the brokerage and research

" services provided by the executing broker or dealer viewed in

terms or either a particular transaction or the Adviser's overall
responsibilities to the Fund and its other clients.

The Prospectus, as well as all other MFS Prospectuses, are mater'ially‘ false and

misleading in that they failed to disclose, inter alia, the following materially misleading adverse

facts which damaged Plaintiffs and the other members of the Class:

(a) the Investment Adviser Defendant and/or MFS Distributors used investor
assets to pay broker-dealers to saﬁsfy bilateral arrangements with
"brokeréges 'known as “shelf-space” progfams whereby the broker steered
clients into MFS Funds; |
(b)  the Investment Advisqf Defendant and/or MFS Distributors used
brokerage cohmiésions and other methods of payment over and above
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those} allowed by Rule 12b—i to pay for the “shelf- Space” programs, and
that the revenueésharing payments were in exﬁess of standard saies loads.
and 12b-1 payments;

the Investment Adviser Defendant and/or MFS Distributors directed
brokerage payments to firms that favored MFS Funds to satisfy bilateral
arrangements with Eroke'rages pursuant to “shelf-space” programs and that

this directed brokerage was a form of marketing that was not disclosed in

or authorized by the MFS Funds Rule 12b-1 Plan;

the Investment Adviser Defendant and/or MFS Distributors compensated
themselves out of investor- assets for any payment they made pursuant to .

revenue-sharing agreements;

such revenue-sharing payments created undisclosed conflicts of interest;

~ that the soft dollar commissions were not for péyment of legitimate

research coﬁt_s, but were a concealed method.of paying brokefs for
p_referentiél treatment in the marketing of MFS shares, and as such
constituted an integral part of the revenue sharing prograrﬁ; '

the MFS Funds Rule 12b-1 Plans were ﬁot in compliance with Rule 12b-1,v

and that payments made pursuant to the plan were in violation of Section

12 of the Investment Company Act because, among other reasons, the plan

i waé not properly evaluated by the Trustee Defendants and there was not a

reasonabk likelihood that the plan would benefit the Funds and their

shareholders;
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() any econor'nie‘s of scale achieved by marketing of the MFS Funds to
investors weré not passed on to MFS Funds investors; but rather, as the
MFS Funds grew, ‘fee's charged to MFS Funds in_vcstoré continued to
_incrcase; and V_ |
@) the Trustee Defe_hdants had abdicated their duties undef tﬁc Investmeﬁt
| quﬁpany Act and their‘ common _l‘avw fiduciary duties, failed to monitor
and supervise the Investment Adviser Defendant and, as a’c'onsequence,
t‘he Investment Adviser Defendant were able to éystemaiiéally skim
mi]lions of dollars from the ir_westors of MFé Funds.
PLAINTIFFS’ CLASS ACTION ALLEGATIONS
128, Plaintiffs bring these claims (except for Count V that is brought derivatively on
behalf of the MFS Funds) as a class actién bursuant to Federal Rﬁle of Civil Procedure 23(a) and
(b)(3) on behalf of a Class, coﬁsisti:ng of éll persons.or entities who held shares,’uﬁits, or like
interests in any of the MFS Funds Between March 24, 1999 and March 31, 2004 i.nclusive (the
‘;CIaSS P'eriod”),'aﬂd who-were déinaged thereby (the “Class™). Excluded from the C.lass are
defendants, members of their immediate families and their légal representatives', heifs, succeséors
_or assigns and ény entity in which deféndants have or had a conAtrollling intefest.

129.  The members of the Class are so numerobus that joinder.éf all members is
impracticable. While the exéct number of Class members is unknown to plaintiffs at this time
and can only be aécéﬁained through appropriate diécovery, pléintiffs believe ihﬁt there are many
thousands of members in tﬁe broposed Class. Record owners and other members of the Class

ma-y. be identified from records maintained by MFS Company, MFS Distributors, and other
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defendants and may be notified of the pendency of this action by maﬂ, using the form of notice -

similar to that customarily used in securities class actions.

130. Plaintiffs’ claims are typical of the claims of the other members of the Class as all

members of the Class are similarly affected by defendants’ wrongful conduct in violation of

federal and state law that is complained of herein.

131, Plaintiffs will fairly and adequately protect the interests of the other members of

the Class and have retained counsel competent and experienced in class and securities litigation.

132.  Common questions of law and fact exist as to all memb_ers of the Class and-

predominate over ahy questions solely affecting iﬁdividual members of the Class. Among the -

questions of law and fact common to the Class are:

(@

)

(©

@

whether the Investment Company Act was violated by Defendants’ acts as

“alleged herein;

whether the Investment Advisers Act was violated by Defendants’ acts as

- alleged herein;

‘whether sfatements made by Defendants to the investing public during the

Class Pefjod misrepresented material facts about the business, operations.
and financial statements of the MFS Funds;

whether Defendants breached their common law fiduciary-duties and/or

| knowing]y aided and abetted common law breaches of 'ﬁduciary duties;

and

to what extent the members of the Class have su_stéined darhages and the

proper measure of damages.
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133, Aclass action is sﬁperior to all other availaBle methods for the fair and efficient

- adjudica‘tion of this controversy sincéjoinder of all members is impracticﬁble. Furthermore, as

, tﬁé damages suffered by individual Class members may be relatively small, the expense and
burden of individual litigation make it virtdélly impossible for members of the Class to
individualfy redress the wrongs doné to them. There will be no difficulty m the management of
this actibvn as a class action. |

~ DEMAND ON THE BOARDS TO TAKE CORRECTIVE ACTION WOULD BE FUTILE

134, Plaintiffs have not made any demand on the Boards of Trustees of the MFS Funds
' (thé “Boards™) to institute this action for its derivatiy_e claim brougﬁt bursuant to the Inycstrﬁent
Adviser Act in Count V below. Sﬁch demand would be a futile act because the Boards are
incapablé 61’ making an independent and disinterested decision for the following reasons:

135.  As alleged in detail herein,_eéch of the Trustee Defend_ants was appointed by, an‘dv‘
serves at the piea_sure of, the Investment Adviser Defendant. Each of the Trustee Defcndants is
controlled by and '_beholdén to the Investment Adviser Defendant for his or her position and
substéntial compensation as a Trustee. Although as a technical inatter, the shareholdérs have a
right to vote out the Trustee, the Trustees 'kn'ow that tﬁis is eXﬁemely unlikely if the inveshnent
Adviser support the Trustees, which théy have dohe throughout the VCIaSSPeriod. Ac(;ordingly,
each of the MFS Trustees is incapable of evaluating a demand independently and disinterestedly.

136 Because of their lack of independence from the Investment Adviser Defendant,
the Trustee Defeﬁdanﬁ wrongfully approved advisdr fees, revenue sharing, directed brbkeragc,
12b-1 fees, Soft Dollars, and ihe materially misleading disclosures in the MFS Prospectuses in

each of the years they served as Trustee.
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137. Asalleged in defai] herein, each of the Trustee Defendaﬁts knowingly_participated
in, approved, and)or recklessly disre gafded fhe wrongs complaihed of herein. The conduct of the
- Trustee Deféﬁdants was in breach of their fiduciary duties and could not have been an exercise of
good faith business judgment. | | |

"138." The Trustee Defendants allowed a éourse of conduct that prejudice,d tHe MFS
‘Funds and investors as the Trustee Defendants allowed the excessive fées to be charged and
shareholder investments to be used for inil.)roper‘purposes such as kickl')acks‘ to 5rokers. The
' payfnent of kickbacks to brokers was conduct that should have been p'r‘evente(‘i"by the Truétee
Defendants, but was not.

139,  The Trustee Defendants g]so were self- interested in the improper kickbacks 'paid :
to brokers who steered their clients’ assets into the MFS Funds in order to increase the assets in
the Fﬁnds. Gﬂrowth‘vof‘a mutual fund is one of the keys to its survival, for if a mutual fund’é
‘ lassets étagnate or decrease, there 1s a great likelihood thaf the fund wiil be disbanded or merged
with another fund. If the mutual fund is disbanded or merged, the board members for‘that fund
necessarﬂy lose their positions dn the fund’s boatd' as well as the compensation for sitting on the
fund’s board. |

140. Additidnally, each bf the Trustee Defendants’ r.eceived substantial payments and
 benefits by viﬁue of his or her membership on one or more Boards and his or her control-éf |
hundreds of MFS Fuﬁds.' For example:

a) Defendant Cohn oversaw 112 funds in the MFS fund complex and
“received compensation of $148,006 for the calendar year ended 2002,

b) Defendant Gutow oversaw 112 funds in the MFS fund complex and
- received compensation of $148,006 for the calendar year ended 2002.

c) Defendant Ives oversaw 112 funds in the MFS fund complex and received
compensation of $164,031 for the calendar year ended 2002. '
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| d) Defendant O’Neill oversaw 112 funds in the MFS fund complex and
received compensation of $146,450 for the calendar year ended 2002.

¢)  Defendant Percra oversaw 112 funds in the MFS fund complex and-
- received compensation of $151,547 for the calendar year ended 2002.

1) Defendant Poorvu oversaw 112 funds in the MFS fund complex and
received compensation of $161,463 for the calendar year ended 2002.-

g) Defendant Sherratt oversaw 112 funds in the MFS fund complex and
received compensation of $149,006 for the calendar year ended 2002.

h)  Defendant Elaine Smith oversaw 112 funds in the MFS fund complex and
“received compensation of $152,574 for the calendar year ended 2002,

i) - Defendant Ward Smith oversaw 112 funds'in the MFS fund complex and
: received compensation of $165,334 for the calendar year ended 2002.

" 141. Eachof the Trustee Defendants has thus benefited from the wrongdbing'herein
alleged, has engaged in such c.onduct to preserve hié or her positions of control and the benefits
thereof and has 56;11 cohapensated for such conduct. |

- 142.  Each of the Trustee Defendanté were Directors during. the Class Period and most
continﬁg to serve as a Director, and ‘the Trustee Defendants comprise the Boards. ‘Tl‘.1us, in order
to bring this action for breaching their fiduciary duties, the Trustee Defendan;s would be
required to sue thémsel?es_ and their fellow Directors with whom they have had.close business
and personal relatior_ls'hips thro.u.ghout the Class Period. Accordingly, a majority of the Boards is
incapéble of evaluating a demand independently and disinterestedly.

INVESTMENT COMPANY ACT CLAIMS
N COUNT I
"AGAINST MFS COMPANY AND

THE TRUSTEE DEFENDANTS FOR VIOLATIONS OF SECTION
4]!)! OF THE INVESTMENT COMPANY ACT ON BEHALF OF THE CLASS

143,  Plaintiffs repeat and reallege each and every allegation contamed above asif fully

set forth herein, except any allegations of fraud,
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144.  This Count is asserted against MF_S_Company in ite role as inve,stmer.ltvadviser to
the MFS Funds and against the Trustee Defeﬁdants for their roles in the creation, approval, and
dissemination of the materially flse and misleading Annual Reports, Semi- Annual Reports,
Registration Statements, Prospectuses, and Statements of Additional Infennation

145. YMFS' Company and the Trustee Defendants mede untree statements ef material
fact in Registration Statements and Annulal and Semi-Annual Reports ﬁled and disseminated
pursuant to tﬁe Investment Company Acf and omitted to state facts necessary to brevent the
| stétemenfs made therein, in light of the circemstances under which the_y were vr.'nade, from being
matérially false and misleading. MFS Company and Trustee Defendants failed to disclose the
following:

. (a) that the Investment Adviser Defendant' authorized the payment of |
- .excessive commissions. to broker dealers in exchange for p're'ferentiai
mé.rketing eervices and that such payments were in b_reaeh of their
fiduciary duties, in violation of Section 12b of the Investment Coxﬁpany
Act, and unprotected by any “safe harbor”;
(b)  thatthe Iﬁvesttﬁent Adviser Defendant and/or MFS Distriﬁutors
Vcompensated» themselves out of investor assets for payments made

pursuant to revenue-sharing agreements;

© that the Investment Adviser Defendant and/or MFS Distributors directed
brokerage and other payments to firms that favored MFS Funds, which
was a form of marketing that was not disclosed in or authorized by the

MFS Funds Rule 12b-1 Plan;
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(@)

©

©

(8

(h)

that the MFS Funds Rule 12b-1 Plan was not in compliance with Rule

12b-1, and that payinents made pursuant to the plan-were in violation of

- Section 12 of the Investment Company Act because, among other reasons,

the plan was not properly evaluated by the Trustee Defendants and there
was not a reasonabb likelihood that the plan would benefit the company

and its shareholders;

‘that by paying brokers to aggressively steer their clients to the MFS

Funds, the Investment Adviser Defendant weré knowingly or récklessly
aiding and abetting a breach of fiduciary dutiés,. and prbﬁtihg from thé
brokers’. improper conduct;

that any economies of scale achieved by marketing of the MFS Funds to
new investors were nbf passed on to MFS Funds investors; on the
dontrary,'as the MFS Funds grew, fees charged to MFS Fl'm.ds‘investors
increased; o

that’ defendants improperly used Soft Dollars and excessive corﬁmissions,
to pay for overhead expenses the cost §f which should have béen borne by

Defendants and not MFS Funds investors; and

- that 'thc Trustee Defendants had abdicated their duties under the

Investment Company Act and their common law fiduciary duties, that the
-Trustee Défcndants failed to fnonitor and supervise the Investment
Adviser Defendant and that, as a consequence, the Investment Adviser
Défendant were able to systematically sl_cfm millions and millions of

dollars from the MFS Fund investors.
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146. By reason of the conduct described above, MFS Company and the Ttustec
- Defendants violated Section 34(b) of the InVestment Company Act.

147. | As a direct, proximate and foroseeable result of MES Company’s and Trustee
Defendants’ violation of Section 34(b) of the Investment Company Act, MFS Funds investors
have incurred mllllons of dollars in damages For example, the ‘shelf space’ arrangements
'discussed above resulted in improperly inﬂated fees charged to investors with no resulting
benefit to investors, Additionally, the “shelf-space” payments did not contftbuto positively to the
" net asset value of the funds per share, and damaged the class members by fedtloing the vaiue of
thoir interest.

148,  Plaintiffs and the other members of the Class have been specially injured by'the :
defendants’ violations of Section 34(b) of the Investment Company Act. Such injuries_wore
sufferod direotly by the shareholders.
| '149. MFS Cornpany and the Trustee Defendants, individualty and in'concert; directly
and indirectly,l_by. the use, means or instrumentalities of interstate comrnerce and/or of the mails,
engaged and participated in a continuous course of conduct to conceal such adverse material
information. |

COUNT I
: AGAINST MFS DISTRIBUTORS, MFS COMPANY, AND THE TRUSTEE
DEFENDANTS PURSUANT TO SECTION 36(a) OF THE
INVESTMENT COMPANY AC'T'ON BEHALF OF THE CLASS

150. Plaintiffs pepeat and reallege each and every allegdti_on contained above and

: otlterwise incorporates the allegations contained abosio except for allegations of fraud.

151. Th1s Count is brought by Plamtlffs (as MFS Funds securities holders) on behalf

of themselves and the other members of the Class, agamst MFS Dlstnbutors, MEFS Company,
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and the Trustée Defendants for breaches of their fiduciary duties as defined by Section 36(a) of |
. t_he Investment Company Act. |
o 152. MFS Distributors, MFS Company, and the Trustee Defendants each had a
fiduciary duty to Plaintiffs and the other members of the Class.
: 15:3. ~ MFS Distributors, MFS Cqmpany; and the Trustee Defendants violated Section
- 36(2) by improperly chargiﬁg investors in the MFS Funds purpbrted Rule 12b-1 marketing fees;
“by dfawing on MFS Fund investor assets to make undisclosed 'paymehts of Soft Ddllars, dirccted
_»brokerage,' and excessive commissions, in violation of Rule 12b-1; by making iinproper revenue-
* sharing péyments and directly or indirectly imposing the cost of sucil ﬁayments on to 'Funds'and
their shareholders; | .
154 By reason of the conduct described above, MFS Disﬁ‘ibutors, MFS Company, and
the Trﬁstee Defendants vio’lated Section 35(‘;) of the Investment Company Act.
| 155. Asa direct, proximate, and foreseeable result of MFS Distributors’; MFS
Co’mpany’s,-a'nd the Trustee Defendants’ breachfs's of the fiduciary duti_es in their roles as
princ{pal underwriter, investment adviser, and Directors and officers, respectively to MFS Funds
investors, Plaintiffs and the other members of the Ciass have incurred millions of doilars in |
damages. For example, the “shelf space” arrangements discussed above resulted in improperly
inflated fees charged to investors with no resul‘ting benefit to investors. Additionally, the “shelf-
space” payments did not contribute positively to the net asset value of the funds per share, and
damsged the class meﬁbers by reducing the value sf their interest. |
156. Plaihtiffs, in this Count, seek to enj oin defendan_t»sfrom engaging in such practices
-inA fhe future, as well as fecover, on their own behalf and on behalf of the other members of the

Class improper Rule 12b-1 fees, Soft Dollars, excessive commissions and management fees
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charged to the MFS Funds and the individual investors by MFS ,Distribﬁtors, MFS Company,
and the Trustee Defendants, |
_ COUNT 111 ‘
- AGAINST MFS DISTRIBUTORS, MFS COMPANYAND THE DIRECTOR

- DEFENDANTS PURSUANT TO SECTION 36(b) OF THE -
* INVESTMENT COMPANY ACT ON BEHALF OF THE CLASS

157. Plaintiffé fepéat and reallége each and every allegation contavi'ned‘abo{'e and

otherwise incorporates :the allegations' contained'-above, except any alllegations of fraud.
| 1-5’8_. ' This:Count, is brought by Plaintiffs (as MFS Funds securities hélderé), on behalf

of themselv.es and the other members of the Claés, against MFS Distribufc;rs, MFS Company and
the Trustee Defendants for breach of their ﬁduciﬁry duties as defined by Section 36(b) of the |
Investment Compﬁny Act. | |

159. MFS Distributors, MFS Comp’any, and the Trustee Defendants had 5 ﬁduéiary
duty to Vthe MFS Funds investors with fespect to the feceipt of compensation fdr services and of
payments of a ‘ma-térial nature made by and to the MFS Distributors, MFS Company, and the
Trustee Defendénts. | - |

160. - MFS Distributors, MFS Compahy, and the Trustee Defendants violated Section
~ 36(b) by 'impr_operly charging investors in the MFS Funds purported Rule 12b-1 marketiﬁg fees,
failing to reduce théir advisory fees to reflect the benefit reqeived by MFS Company from the
12b-1 payments, and‘by b,drawing on assets of the investors of MFS Funds to maké undisclosed
- payments of Soft Dollars and excessive commissions in violation of Rule 12b-1, despite the fact
 that the payments at issue benefited only the Defendants and nof the Funds or their investors. In
addition, Defcndahts violated Section 36(b) by wrongfully inflating their advisory fees iﬁ an

- amount that would compensate them for further revenue-sharing payments made ostensibly from
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the éssets of MFS Cqmpany or MFS Distributors.. By virtue of the forgoing, Defendants charged
_ a fee that is so disproportionately la_rge that it bears no reasonable relationship to the services
'r-eﬁ_de'red and could not have been the product of arm’s length bargaining. |

161. .-By reason of the conduct described above, MFS Distributdrs, MEFS Company, and |
the'Truéteé Defendants violated Section 36(b) of the Investment Company‘ Act. |

. 162. The Trustge ‘Defendants received improper payments, in that they were

‘com'penéated in very large amounts in return for their violation of their fidubiary dﬁtfes to
Plaintiffs and the other members of the Class. |

163 Asa direct, proximate and foreseeablp result of the MFS Distributbr_s’, MFS
Company’s, and the Trusteé Defendants’ breach of the fiduciary duties in their roles as principal
'underwrifer, invéstment adviser and Trustees, respectively, to the MFS Funds investors,
Plaintiffs and the other ‘membel"s of the Cl’as’s' have incurred millions of dollars in damages. For -
examinlé, the “shelf space” arrangements discussed above resulted in improperly inflated fees
charged to iﬁVestors with. no resulting benefit to investors. Additionally, the “shelf-space”
payzﬁents did not contribute positively to the net asset value of the funds per share, anvd damaged
the_class members by reducing the value of their interé_st. |

164. Plaintiffs on behalf of tﬁemselves 5nd th other members of the Class, in this
count seek to recover all of the impropér 12b- I fees, Soft Dollars, excessive commissions, and
management fees improperly dharged to the MFS Funds and the individual investors by‘ MFS

Distributors, MFS Company, and the Trustee Defendants as alleged herein.
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COUNT 1V

AGAINST SUN LIFE (AS A CONTROL PERSON OF MFS COMPANY) AND MFS
COMPANY (AS CONTROL PERSON OF THE TRUSTEES AND MFS
DISTRIBUTORS) FOR VIOLATION OF SECTION 48(a) OF THE
INVESTMENT COMPANY ACT ON BEHALF OF THE CLASS

165. Plaintiffs repeat and reallege each aﬁd every allegation contaiﬁed above as if fully
set forth herein, except any allegations of fraud. |

166. This Couﬁt is brought Plaintiffs on their own behalf and on behalf of #ll other
v mgmbers of the Class pursuant to Section 48(a) of the Investment Company Act againsi Sun Life
who caus_ed‘ MFS Company Vto com_fnit the violatbns of the Investment Compahy Act alleged
herein, and the MFS Company, who caused the Trustee D;fendants and MFS Dfstribtitors to
commit the violations of the Investmenf Company Act alléged herein. It is appropriate to treat
these defendants as a group for pleading purposes and to présumc that the misconduct
. complained of herein.is the collective actions of Sun Life, MFS Company, the Trustee
Defendants, and MFS Distributqré._

167. MFS Company, tﬁe Trustee Defendants and MFS Distributors are liable under |
Section 34(b), 36(a), and 36(b) of the Invesm_;nent Company Act to Plaintiffs and the other
members-of the Class as set forth herein. - | -

168. Sun Life and was a ‘;cdntrol person” of MFS Company, and MFS Company wasa
“control person” of the Trustee Defendants and MFS Distributors feSpeétivély, }hat caused tﬁe
violations complained of herein. By virtue of their posifions of operational control and/or
. authority bver MFS Company, the Trustee Defendants and I\'IFS Distributors, respectively, Sun

Life and MFS Company and indirectly, had the power and authprity, and exerciseq the séme, to
cause MFS éompany, the Trustee Defendants and MFS Distributors to eﬁgage in the wrongful
| conduct complained of herein. |
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169, Pursugmt to Se‘étioﬁ 48(a} of the Investment Company Act, by reason of the

_ féregoing’, Sun Lifé and MFS Compény afe liab}e to Plaintiffs and the other members of ihe

'Cla.tss to the same extent as are MFS Company, the Trustee Defendants and MFS Distributors for

their primary violations of Sections 34(b), a.nd 36(a) and (b) of the Investment Company Act. |
170. By vfrtue of the foregoing, .Plaintif'fs, and the other membefs of tﬁe Class ére' | _

" entitled to damages against Sun Life and MFS Company.
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INVESTMENT ADVISER ACT CLAIMS
 COUNTYV

AGAINST THE INVESTMENT ADVISER DEFENDANT MFS COMPANY UNDER
SECTION 215 OF THE INVESTMENT ADVISERS ACT FOR
VIOLATIONS OF SECTION 206 OF THE INVESTMENT ADVISERS
"ACT DERIVATIVELY ON BEHALF OF THE MFS FUNDS-

171.  Plaintiffs repeat and reallege each and every allegation contained above as if fully
set forth herein. | | |

172.  This Count is brought by Plaintiffs derivatively againét the Investment Adviser
Defendant on behalf of the MFS Funds based upon Section 215 of the Investrﬁent Advisers Act,
15 U.S.C. §80b-15. |

173. T he Investment Adviser Defendant had advisory contracts with the MFS Funds
and served as “investment adviser” to the MFS Funds and the MFS Funds-myesto‘rsv pursgant to
. the Investment Advisérs Act. The MFS Funds, and their shareholders, were the intended
beneficiaries of these advisory contracts and investment advisor servi_cés.

174, | As- ﬁdmiaries‘puréﬁant to the Investment Advisers Act, the Investment Adviscf
Defendant was required to serve .the MFS Funds in a manner in accordance with 'the‘ federal
fiduciary standards set forth in Section 206 of the Investmeﬁt Advisérs Act, IIS-U.S.C.' §80b-6,
goveming the conduct of investmeﬁt advisers, | |

175. During .'tbe Class Period, the Investment Adviser Defendaﬁt Breached its fiduciary
dutieé to the MFS. Funds by engaging in a deceptii'e contrivanc_e, scheme, practicé and course of
. cohdgct pﬁrsuant to Which they knovwingly and/or reéklessly ehgag_ed in acts, transactions,
practices and courses of business which operated as a fraud upon the MFS Funds. » The
In?e_stment AdViser Defendant breached fits fiduciary duties oWéd to the MFS Funds by engaging

in the aforesaid transactions, practices and courses of -business knowingly or recklessly so as to
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conétitute a d'ecei_t and fraud .upon. the MFS Funds. The Investment Adviser Defendant is liable
. as adirect participant in the wrongs eompiained of herein,

176.. The Investment Adviser Defendant had a duty to (I) disseminate accurate and
truthful information with respect to the MFS Funds; and (2) truthfully and uniformly act in |
acCordanc_e with their stated policies and f_’xduciafy responsibilities to the MFS.Funds. Tne, ‘

, In’vcsiment Adviser Defendant participated in the wrongdoingbomplained of herein in order to
' prevent -the'MFS Funde from knowing of the Investment Adviser Defendant’s bréaehes ef
fiduciary duties including: (1) the charging of improper Rule 12b-1 'marketing-‘ fees; (2) making A
' impr‘opef undisclosed payments of Soft Dollars; (3) making unautheriied use of “directed
brokerage” to satisfy‘quid pfo quo shelf snace arrangements; and (4) charging excessive and
1mproper commission payments to brokers. |

177. As aresult of the Investmenf Adwser ’s multiple breaches of it ﬁdumary duties
owed to the MFS Funds, the MFS Funds were damaged |

17 8.' The MF S Funds are entitled to rescind then' mvestment advisory contracts with
the Investrnent Adviser Defendant and recover all fees paid in connection with such agreements.

BREACH OF FIDUCIARY DUTY CLAIMS

COUNT VI
BREACH OF FIDUCIARY DUTY AGAINST MFS COMPANY
ON BEHALF OF THE CLASS
179. Plaintiffs repeat and reallege each of the preceding allegations as though fully set
forth herein, except aliegations of fraud. |
180.  This count is brought by Plaintiffs on their own behalf and on behalf of all other

, niembers of the Class against MFS Company for breach of fiduciary duty.
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181. As investmerlt adviser to the MFS Funds, MFS Company was a fiduciary to
Plaintiffs and the other members of the. Class and were requiredv to act with the highest
obligations 6f good faith, loyalty, fair dealing, due care and candor. |

- 182, | As set forth above, MFS Company breached its fiduciary duties to Plalntiffs and-
v tlle 'othe; m_éml;ers of the Class. | | |

183. Plaintiffs and the other mémbers of the Class have bech specially injured asa
direct, proximate and foreseeable result of such breach on lhe part of MFS Combany and have
 suffered .subst‘antial damages. For example; the “shelf space” alrangér_rlents dlscussed above
rcéulted in improperly inflated fees charged to inV_csto’rs with no resulting beneﬁvt to investors.
Additionally, the “shelf-space” payments did not contribute positively to the net asset value of -
the funds per share, and damaged the class members by reduc’:ing the value of their intcreét.

: 184. Becau_s‘e MFS Company acted with reckless and willful disregard for the rlghts of
: ‘Plainti:ﬁs and the other members of the Class, the Investment Adviser‘Defendant.is liable for
puniti\}_e damages .in an amount to be determined by the jury. |
COUNT vII

BREACH OF FIDUCIARY DUTY AGAINST THE
TRUSTEE DEFENDANTS ON BEHALF OF THE CLASS

- 185.  Plaintiffs repeat and.re-allege each of the preceding allegations as though'ﬁilly set
forth herein, except allegations of fraud, »
| 186. As MFS Funds Trustees and Offlcers, the Trustee Defendants had a fiduciary duty
 to the MFS Funds and MFS Funds .i‘nvestors to supefvisc and xhonitor the Investment Adviser
Defendant MFS Company.
‘ 187.  The Trustee Defendants breached their ﬁduciary duties by reason of the acts
alleged herein, including their failure to prevent MFS-Company from A(l) issuing deceptive
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docﬁments to investqrs; ) ch_arging_improper Rule 12b-1 marketing fees; (3) making improper
- uhdisclo'sed payments of Soft Dollars; (4)4. making unauthorized use of .“’d’irected brokerage” to -
's'atvisfy quid pro qub shelf space arrangements; (5) charging excessive and improper commission
payments to brokers; and (6) making imprdper revenue-sharing payments, the cost of Which was
borne by_ thc MFS Fund investors. |

1 88. Plaintiffs and the other members of the Chss have been specially injured as a
“direct, prox'imgte and foreseeable result of such breach on the part of the Trustee Defendants and
_havé suffered substantial damages. For example, the “shelf space” afrangemenfs discﬁssed
above re_suvllted in improperly inflated fees charged to investors with no resulting benefit to
investors. Additionally, thé “shelf-space” payments did not éontribute positively to the net asset
value of the fund_s per share, and damaged the class members by rcducing the value of their
interest. |

. 189. Because the Trustee Defendants acted with reckless and willful disregard for the
rights of Plaintiffs and the other members of the Class, the Trustee Defendants are liable for
pu_niﬁve damages in an amount to Ee determined by the jury. |

AIDING AND ABETTING A BREACH OF FIDUCIARY
DUTY AGAINST ALL DEFENDANTS ON BEHALF OF THE CLASS

190. Plaintiffs repeat and reallege caéh of the preceding allegations as though fully set.
forth herein, except any allegations of fraud. | |

191. At all times hefein, the broker dealers that sold MFS Funds had fiduciary duties of
loYa_}ty to their clients, including Plaintiffs and the other membéfs of the Class,

192. Defendants knew or should have known that the broker dealers had these
fiduciary duties, |
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193. By accepting improper Rule 12b-1 fees, Soft Dollars and excessive éommissions
in exchange for aggressively pushing MFS FFUnds, and by failing to disclose the receipt of such
fees for such purposes, the brokerages breached their fiduciary duties to Plaintiffs and the other
members of the Class. | |

_194, .Defcndants possessed actual or cohstructive kﬁbwledge that fh_e br§kerages were
Sreachiﬁg their fiduciary duties, but nonetheless knowingly provided s-ubstantiavl assistance to the
brokerages by continuing the improper béyments, as dcscﬁbed herein, for bfokerages to push
MFS Funds. |
| 195. Defendanté’ actions, as described in this complaint, were a substantial factor in
céuﬁing the losses suffered by Plaintiffs and the other members of the Class. By participating in
the brokerages’ breaches of fiduciary duties, Defendants are 1iab_le therefore. |

196, Asa divrect,‘ proximate and foreseeable result of the dcfelndantsf knowing
-participation in the brokerages’ bfeaches of fiduciary duties, Plaintiffé_and the other rﬁembers of
the Class have suffered damages. For example, the “shelf space” arrangements diséuésed above
resulted in irﬁprbperly inﬂated fé_es charged to investors with no resulting benefit to investors.
Additionally, the “shelf-space” 'payments did not contribute'po'sitively to the net ésset value of |
the fundé per share, and damaged the class members by reducing the value of their interest. |
| - 197. Bebaus.e Defendants acted with reckless and wiliful disregard for the righté of
Plaintiffs and the other members of the Class, Defendants are liable for punitive damages in an

amount to be determined by the jury.
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UNJUST ENRICHMENT
| COUNTIX

AGAINST ALL DEFENDANTS FOR UNJUST
ENRICHMENT ON BEHALF OF THE CLASS

._198. Plaintiffs repeat and _reéllege each of the preceding allegations as, though fully set
forth'.herein, except any allegations of i;raud.'
' V_l 99, Defen_danfs benefited from their unlawful acts tﬁrough the excessive and improper
| fees. they charged ‘and received from ?iaintiffs and the other members of the Cl_ass. It would be
' ine_éuitablé for Defendanté to be permitted to retain the benefit of the se overpayments, which |
were confe‘rred‘by Plaintiffs and other memb&s of the Class retained by Defend'ar;ts'.v
j _ PRAYER FOR RELIEF
WHEREFORE Plaintiffs préy for relief and judglﬁent, as follows:
(A) Detcnmnmg that this action is a proper class action and certlfymg
Plamtlffs as the Class representative and Plaintiffs’ counsel as Class counsel pursuant to Rule 23
of th_e Federal Rules of Civil Proc¢dure;
| N B)  Awarding compensatory damages in favor of Plaintiffs and the other Class
members against all Defehdants,jpintly and severally, for ail damages 'sustainechi as aresult of
Defendants’ wrongdoing, in an amount to be proven at trial, including interest thereon;‘
< AWérding punitive damages in favor of Plaintiffs and the other Class
members against all Defendants, jointly and severally, for all daméges sustained as a result of
Defendants’ wroﬁgdoing, in an amount to bc proven at trial, including interest therebn;
(D)  Awarding the MFS Funds rescission of their contracts with the Investment v
" Adviser Defendant, 1ncludmg recovery of all fees which would otherwise apply, and recovery of

all fees paid to the Investment Adv_lser Defendant,
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(E)-  Ordering an accounting of all MFS Funds-felatcd-fees, comrﬁissidns, and -
Soft Dollar payménts; |
| (F)  Ordering restitution of all im[awfully_ or discriminatorily obt_ained fees and
charges; | | |
(G) Awarding such other and further relief 53 this Court may deem just and
broper, including any extraordinary equit;dble and/or injunctive relief a~s permitted by l.aw or
equity to attach, impound or otherwise restrict the Defendants’ assets td ﬁssufe tﬁat Plaintiffs and

the Class have an effective remedy;

(H)  Awarding Plaintiffs and the Class their reasonable costs and expenses
incurred in this action, including counsel fees and expert fees; and

1)) Such other and further rélief as the Court may deem juét and proper.
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JURY TRIAL DEMANDED

Plaintiffs hereby demand a trial by jury:

‘Dated March 3, 2005

' MOULTON & GANS, P.C.

By: __/s/ Nancy Freeman Gans _
- Nancy Freeman Gans (BBO #184540)
33 Broad Street, Suite 1100

- Boston, Massachusetts' 02109-4216

(617) 369-7979 -

Counsel for Plaintiffs Eric Forsyfhe and Larry R,

Eddings and Proposed Liaison Counsel for .
Plamtq_‘fs and the Class ' :

MILBERG WEISS BERSHAD
& SCHULMAN LLP

..Jerome M. Congress.

Janine L. Pollack

Michael R. Reese

One Pennsylvania Plaza

New York, New York 10119- 0165
(212) 594-5300

Counsel for Plaintiff Eric Forsythe and Proposed

Co-Lead Counsel for Plaintiffs and the Class

BERNSTEIN LITOWITZ BERGER
& GROSSMANN LLP

Alan Schulman

Robert S. Gans

Timothy A. DeLange

Jerald D. Bien-Willner

12544 High Bluff Drive, Suite 150

- San Diego, CA 92130
(858) 793-0070

Counsel for Plaintiff Chicago Deferred
Compensation Plan and Proposed Co-Lead

Counsel for Plaintiffs and the Class’
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. 'WEISS & LURIE
Joseph H. Weiss
Richard Aco-clli
551 Fifth Avenue, Suite 1600
New York, New York 10176
(212) 682-3025

 Counsel for Plafhtzjj‘f Larry R, ‘Eddings and
Proposed Co—Lead Counsel for Plamuffs and the
Class

LAW OFFICES OF CHARLES J. PIVEN, P.A.
" Charles J. Piven

Marshall N. Perkins

The World Trade Center — Baltimore

Suite 2525

401 East Pratt Street

Baltimore, Maryland 21202

(410) 332-0030

Counsel for Plaintiff Eric Forsythe.

STULL, STULL & BRODY
Jules Brody
Mark Levine
Aaron Brody
6 East 45 Street

New York, New York 10017
(212) 687-7230

Céunsel Jor Pldintiff’ Larry R, Eddings

SCHIFFRIN & BARROWAY, LLP
Marc A. Topaz
Richard A. Maniskas

_ Three Bala Plaza East
Suite 400

-Bala Cynwyd, Pennsylvania 19004
(610) 667-7706 -

Counsel for Plainti[f Richard Koslow
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GILMAN AND PASTOR LLP
. David Pastor (BBO #391000)
‘Stonehill Corporate Center
999 Broadway, Suite 500
Saugus, Massachusetts 01906
- - (781) 231-7850

Counsel for Plaintiff Richard Koslow

CERTIFICA TE OF SER VICE
I; Nancy Freeman Gané, hereby certify that a true copy of the above document was

‘ served upon each party by hand and/or by regular mail, postage prepaid, on March 3, 2005,

/s/ Nancy Freeman Gans
Nancy Freeman Gans
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Exhibit A
" THE MFS FUNDS

MFS Capital Opportunities Fund,

MFS Core Growth Fund,

'MFS Emerging Growth Fund,

MFS Growth Opportunities Fund,

MFS Large Cap Growth Fund,

MFS Managed Sectors Fund,

MFS Mid Cap Growth Fund,

MFS New Discovery Fund,

MFS New Endéeavor Fund,

- MFS Research Fund,

MFS Strategic Growth Fund,

MFS Technology Fund,

Massachusetts Investors Growth Stock,

MFS Mid Cap Value Fund,

MFS Research Growth And Income Fund,

MFS Strategic Value Fund,

MFS Total Return Fund,

MFS Union Standard Equity Fund,

MFS Utilities Fund, MFS Value Fund,

Massachusetts Investors Trust,

- MFS Aggressive Growth Allocation Fund,

'MFS Conservative Allocation Fund,

MFS Growth Allocation Fund, .

MFS Moderate Allocation Fund,

MFS Bond Fund, _

MFS Emerging Markets Debt Fund,

MFS Government Limited Maturity Fund,
MFS Government Mortgage Fund,
- MFS Government Securities Fund,

MFS High Income Fund, ‘

MFS High Yield Opportunities Fund,
MFS Intermediate Investment Grade Bond Fund,
MFS Limited Maturity Fund,

MFS Research Bond Fund,

MFS Strategic Income Fund,

" MFS Alabama Municipal Bond Fund,
MFS California Municipal Bond Fund,
MFS Florida Municipal Bond Fund,

MFS Georgia Municipal Bond Fund,

MFS Maryland Municipal Bond Fund,
MFS Massachusetts. Municipal Bond Fund,
MES Mississippi Municipal Bond Fund,
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MFS Mumclpal Bond Fund, ,
. MFS Municipal Limited Maturity Fund,

MFS New York Municipal Bond Fund,

" MFS North Carolina Municipal Bond Fund,
- MFS Pennsylvania Municipal Bond Fund,

MFS South Carolina Municipal Bond 'Fund,
MFS Tennessee Municipal Bond Fund,
MFS Virginia Municipal Bond Fund,
MFS West Virginia Municipal Bond Fund,
MFS Emerging Markets Equity Fund,

' MFS Global Equity Fund,

MFS Global Growth Fund,

MFS Global Total Return Fund,

MFS International Growth Fund,

~ MFS International New Discovery Fund,
MES International Value Fund,

MEFS Research International Fund,

MFS Cash Reserve Fund, -

MFS Government Money Market Fund
MFS Money Market Fund
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VERIFICATION
1, Eric Forsythe, hereby verify under penalty of perjury that I have reviewed the

Consolidated Amended C'ompla_in; and authorized its filing and that the foregoing is true

and correct to the best of my knowledge, information and belief.

© March2,2005 - p

Eric Forsythe |
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_ . YERIFICATION o
- I,&ﬂg&i{@/@hﬂeby verify under penalty of perjury that I have reviewed

‘the Complaint' and authorized its filing and that the foregoing is true and correct to the

best of my knowledge, mformatlon and belief.

DATED: M_;_;\%
@W%&/M




