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Incoming letter dated December 22, 2005
Dear Mr. Florey:

This is in response to your letter dated December 22, 2005 concerning the
shareholder proposal submitted to ConocoPhillips by Anténio L. Quintas. We also have
received a letter from the proponent dated December 28, 2005. Our response is attached
to the enclosed photocopy of your correspondence. By doing this, we avoid having to
recite or summarize the facts set forth in the correspondence. Copies of all of the . -
correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

PIOPOSIS

~ WATERE -. —

- Eric Finseth
Attomey-Adviser.
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'cc: Anténio L. Quintas PROCESSED

Rua da Escola, 3

Salgados MAR § ] Zm

2640-577 Mafra .
, THOM NZ
Portugal FIN ANggL

/763145



ST 5 ONE SHEL PLAZA AUSTIN
RECEIV a0 910 LOUISIANA DALLAS
BAKER BOTTS e A o
e D 77002-4995 HONG KONG
70050EC 28 P O L] HOUSTON
TEL +1713.229.1234 LONDON
ool CHIEF COUNSEL FAX +1713.229.1522 MOSCOW
SATIOH FIRA ANCE www. bakerbotts.com NEW YORK
RIYADH
December 22, 2005 WASHINGTON
001349.0165 Tull R. Florey
TEL +1713.229.1379
BY HAND FAX +1713.229.2779
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Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re:  Shareholder Proposal of Mr. Antonio L. Quintas — Securities Exchange Act of
1934 — Rule 14a-8

Ladies and Gentlemen:

On behalf of ConocoPhillips, a Delaware corporation (the “Company”), and in
accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), we are filing six copies of (1) this letter, (2) the proposal in the form of a
proposed shareholder resolution and statement in support thereof (the “Proposal™) submitted to
the Company by Mr. Antonio L. Quintas (the “Proponent™) and (3) all correspondence between
the Company and the Proponent relating to the Proposal. On November 14, 2005, the Company
received the enclosed letter dated November 7, 2005 containing the Proposal and requesting its
inclusion in the Company’s proxy statement and form of proxy for the 2006 Annual Meeting of
Stockholders (the “Proxy Materials™). For the Staff’s convenience, we have also enclosed a copy
of each of the no-action letters referred to herein. One copy of this letter, with copies of all
enclosures, is being simultaneously sent to the Proponent.

On behalf of the Company, we hereby respectfully request your advice that the
Division of Corporation Finance will not recommend any enforcement action to the United
States Securities and Exchange Commission (the “Commission™) if, in reliance on certain
provisions of Rule 14a-8, the Company excludes the Proposal from the Proxy Materials.

Description of the Proposal

The Proposal is premised upon the idea that the “current scheme for the
compensation of non-employee directors of ConocoPhillips is not fair.” The Proposal continues:

In 2004 the Chairman of the Audit and Finance Committee
worked the most, based on the number of meetings held, but
received, per meeting, less than the Chairman of the Public Policy
Commiittee.

HOU03:1048020.6
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The members of the Executive Committee worked the
least, but received, per meeting on average, 70% more than the
members of the Audit Committee, and 120% more than the
members of the Compensation Committee.

The same occurred in 2003; it is not fatr, the directors who
work the most should receive the most.

It is recommended to the Board, and the Compensation
Committee in particular, a change in the remuneration of non-
employee directors, so that for a day’s work, including travel time
to and from the meetings, they should receive approximately the
same. And that the supplement should be equal for all; there
should not be first, second, and third class chairs, as it is the case
now, as far as the chair supplements are concerned. All the chairs
are equally important in the Board of ConocoPhillips.

Basis for Exclusion

The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(4).

Rule 14a-8(i}(4) permits a company to omit a proposal from its proxy materials if
it “relates to the redress of a personal claim or grievance against the company or any other
person, or if it is designed to result in a benefit to you, or to further a personal interest, which is
not shared by other shareholders at large.” Under Rule 14a-8(c)(4), the predecessor to Rule 14a-
8(i)(4), the Commission noted that even proposals presented in broad terms in an effort to
suggest that they are of general interest to all shareholders may nevertheless be omitted from a
proxy statement when prompted by personal concerns. Exchange Act Release No. 34-19135
(October 14, 1982). This Rule was designed to prevent shareholders from abusing the
shareholders proposal process to achieve personal ends not necessarily in the common interest of
other shareholders. Exchange Act Release No. 34-20091 (August 21, 1983).

This is Mr. Quintas’s eighth proposal over the last ten years. The Staff has
previously concluded that Mr. Quintas’s proposals for the 1996, 1998, 1999, 2000 and 2001
proxy materials of Phillips Petroleum Company (“Phillips”), the Company’s predecessor, and for
the Company’s 2005 proxy materials could be omitted because they related to the “redress of a
personal grievance against the Company or any other person, or . . . [were] designed to result in a
benefit to [the Proponent], or to further a personal interest which is not shared by other
shareholders at large.” While the subject of the Proponent’s proposals may change to suit
current shareholder concerns, his intent has remained the same — to further his personal
grievance against the Company.

This Proposal is simply another attempt to draw the Company back into
conversations with the Proponent to settle his personal grievance against the Company.

HOU03:1048020.6
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The Proponent was an employee of a subsidiary of Phillips from February 1, 1981
until December 15, 1989, and of Phillips from December 14, 1989 until his discharge for cause
on October 29, 1990. Following his discharge more than fifteen years ago, the Proponent has
conducted an extensive, ongoing correspondence campaign directed toward numerous executives
and the Board of Directors. Phillips negotiated with the Proponent in good faith in the past and
has afforded him every avenue of appeal, including consideration of his grievances by members
of Phillips’s most senior management and its Audit Committee. The Audit Committee reviewed
the Proponent’s claim (but did not meet with him) at its meeting on July 9, 1995, and concluded
the Proponent had been dealt with fairly in accordance with Phillips policy and related
procedures. However, the Proponent continued his correspondence campaign with the Audit
Committee. In a letter dated November 8, 1999, which was directed to the attention of the
Chairman of the Audit Committee, the Proponent reiterated that he sought “the settlement of
accounts” with respect to his termination of employment from Phillips. He further indicated that
“] await your approval to be received by the Audit Committee” and claimed that “[t]his is the
twentieth appeal.”

For Phillips’s 1996 Annual Meeting, the Proponent sought to include a
shareholder proposal on code of ethics and equal opportunity (the “1996 proposal”). Phillips
requested that the Commission concur that the 1996 proposal could be omitted from Phillips’s
1996 proxy materials. The Staff, by letter dated February 22, 1996, agreed with Phillips’s
position that the 1996 proposal could be excluded from Phillips’s 1996 proxy materials pursuant
to Rule 14a-8(c)(4) as it appears “to relate to the redress of personal claim or grievance or [is]
designed to result in a benefit to the proponent or further a personal interest, which benefit or
interest is not shared with the other security holders at large (emphasis added).” The Proponent
then requested that the Chief Counsel of the Commission reconsider the Staff’s response, to
which Vincent W. Mathis, Special Counsel of the Commission, responded, on March 19, 1996,
that “we could find no basis to reconsider our position.”

For Phillips’s 1998 Annual Meeting, the Proponent sought to include a
shareholder proposal on diversity (the “1998 proposal”). Phillips requested that the Commission
concur that the 1998 proposal could be omitted from Phillips’s 1998 proxy matertals. The
Staff’s response on March 3, 1998 agreed with Phillips’s position that the 1998 proposal could
be excluded from Phillips’s 1998 proxy materials pursuant to Rule 14a-8(c)(4) as “there appears
to be some basis for your view that the proposal may be excluded from the Company’s proxy
material pursuant to Rule 14a-8(c)(4) because it appears to relate to the redress of personal
claim or grievance or is designed to result in a benefit to the proponent or further a personal

interest, which benefit or interest is not shared with the other security holders at large (emphasis
added).”

For Phillips’s 1999 Annual Meeting, the Proponent sought to include a
shareholder proposal on stockholder approval of large corporate transactions (the “1999
proposal”). Phillips requested that the Commission concur that the 1999 proposal could be
omitted from Phillips’s 1999 proxy materials. The Staff’s response on March 4, 1999 agreed
with Phillips’s position that the 1999 proposal could be excluded from Phillips’s 1999 proxy
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materials pursuant to Rule 14a-8(c)(4) as “there appears to be some basis for your view that the
proposal may be excluded from the Company’s proxy material pursuant to rule 14a-8(c)(4)
because it appears to relate to the redress of personal claim or grievance or is designed to result
in a benefit to the proponent or further a personal interest, which benefit or interest is not shared
with the other security holders at large (emphasis added).”

For Phillips’s 2000 Annual Meeting, the Proponent sought to include a
shareholder proposal on executive compensation (the “2000 proposal”). Phillips requested that
the Commission concur that the 2000 proposal could be omitted from Phillips’s 2000 proxy
materials. The Staff’s response on March 8, 2000 agreed with Phillips’s position that the 2000
proposal could be excluded from Phillips’s 2000 proxy materials pursuant to Rule 14a-8(i)(4) as
“there appears to be some basis for your view that Phillips may exclude the proposal under rule
14a-8(i)(4) as relating to the redress of a personal claim or grievance (emphasis added).”

For Phillips’s 2001 Annual Meeting, the Proponent sought to include another
shareholder proposal relating to executive compensation (the “2001 proposal”). Phillips
requested that the Commission concur that the 2001 proposal could be omitted from Phillips’s
2001 proxy materials. The Staff’s response on March 12, 2001 agreed with Phillips’s position
that the 2001 proposal could be excluded from Phillips’s 2001 proxy materials pursuant to Rule
14a-8(i)(4) as “there appears to be some basis for your view that Phillips may exclude the
proposal under rule 14a-8(i)(4) as relating to the redress of a personal claim or grievance
(emphasis added).”

For Phillips’s 2002 Annual Meeting, the Proponent sought to include yet another
shareholder proposal relating to executive compensation (the “2002 proposal”). Phillips
requested that the Commission concur that the 2002 proposal could be omitted from Phillips’s
2002 proxy materials. However, in 2002, the Staff did not agree that the 2002 proposal could be
excluded from Phillips’s 2002 proxy materials pursuant to Rule 14a-8(1)(4).

Following the merger between Conoco Inc. and Phillips, the Proponent sought to
include another shareholder proposal in the proxy materials for the 2005 Annual Meeting, this
time concerning the composition of the Board (the “2005 proposal”). The Proponent’s
correspondence relating to the 2005 proposal made no reference to his dispute with the Company
or Phillips. Thus, the Company initially did not assert Rule 14a-8(i)(4) as a basis for excluding
the 2005 proposal from its proxy materials. However, on March 7, 2005, the Company received
additional correspondence from the Proponent indicating that he would not object to the
omission of the 2005 proposal from the proxy materials provided that the Company issue 3,237
shares of the Company’s stock to the Proponent as “full compensation for the liability incurred
by P.P.Co. with A. L. Quintas (ref. letter of Dec. 29, 1998 to Mr. L. D. Homer, Chairman Audit
Committee), and for which ConocoPhillips responds: (a) amount equivalent to 30 months of
salary ($166,529.0) since P.P.Co. failed for 33 months, in breach of what had agreed to in
writing, to arrange for the packing and shipping of Quintas’ personal belongings and household
goods from Houston to Portugal; (b) $304.25 in unpaid medical related expenses; (c) $1318
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pertaining to a sofa shipping damage; (d) $2118.0 in travel expenses to have said goods and
belongings shipped.”

This letter to the Company made it clear that the Proponent was abusing the
shareholder proposal process as a means to blackmail the Company into acceding to his demands
relating to his personal grievance against the Company. The Company then requested that the
Commission reconsider the Company’s request to exclude the 2005 proposal from the
Company’s 2005 proxy materials. The Staff’s response on March 15, 2005 agreed with the
Company’s position that the 2005 proposal could be excluded from the Company’s 2005 proxy
materials pursuant to Rule 14a-8(i)(4) as “there appears to be some basis for your view that
ConocoPhillips may exclude the proposal under rule 14a-8(1)(4) as relating to the redress of a
personal claim or grievance, or designed to result in a benefit to the proponent or further a
personal interest, which benefit or interest is not shared with other security holders at large
(emphasis added).”

As was asserted in Phillips’s letters to the Commission with respect to the 1996,
1998, 1999, 2000, 2001 and 2002 proposals, and again by the Company with respect to the 2005
proposal, there is no room to doubt that the Proponent has chosen the Company’s annual
meetings as his forum for redressing his personal grievance with the Company and its
predecessor. His established pattern of submitting shareholder proposals is part of an overall
scheme to have his grievance against the Company redressed. It is apparent that the Proponent
has tried to clothe each successive proposal in the guise of a “hot shareholder topic,” as
evidenced by the 1996 proposal (code of ethics/equal opportunity), the 1998 proposal (diversity),
the 1999 proposal (stockholder approval of large corporate transactions), the 2000, 2001 and
2002 proposals (executive compensation), the 2005 proposal (Board composition) and now the
Proposal (Board compensation).

However, the Staff has taken the position that “the shareholder process may not
be used as a tactic to redress a personal grievance, even if a proposal is drafted in such a manner
that it could be relate to a matter of general interest.” See Westinghouse Electric Corp. (available
December 6, 1985); Baroid Corp. (available February 8, 1993); Station Casinos, Inc. (available
October 15, 1997); Exxon Mobil Corp. (available March 5, 2001); International Business
Machines Corp. (available December 12, 2005). Accordingly, although the current Proposal
relates to Board compensation, it requires no different analysis or treatment than the Proponent’s
1996, 1998, 1999, 2000, 2001 or 2005 proposals, which were properly excluded by the Staff.

HOU03:1048020.6
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Conclusion

For the foregoing reasons, the Company respectfully requests your advice that the
Division will not recommend any enforcement action to the Commission if, in reliance on Rule
14a-8(i)(4), the Company excludes the Proposal from the Proxy Materials. The Company
presently intends to file its definitive Proxy Materials for the 2006 Annual Meeting with the
Commission on or about March 21, 2006.

If the Staff has any questions with respect to the foregoing, or if additional
information is required in support of the Company’s position, please call the undersigned at
(713) 229-1379.

Please acknowledge receipt of this letter and the enclosure by date-stamping the
enclosed copy of this letter and returning it to our waiting messenger.

Very truly yours,

BAKER BOTTS L.L.P.

By: 7«@ VZ/A/

Tull R. Florey

cc:  Mr. Antonio L. Quintas (by FedEx)
Elizabeth A. Cook
ConocoPhillips

HOU03:1048020.6



Antodnio L. Quintas
Rua da Escola, 3
Salgados
2640-577 Mafra
Portugal

Phone: 351 261 815 863

Nevember 7, 2005

RECEIVED
NGV 1 4 Recp

OFFICE OF
ECI'?ETAFRf &

Mrs. E. Julia Lambeth
Corporate Secretary
ConocoPhillips

600 North Dairy Ashford
Houston, Texas 77079

Dear Mrs. Lambeth,

I hereby submit the following proposal for inclusion in the Proxy
Statement to be voted at the 2006 Annual Meeting.

‘1 confirm that I am owner of at least two thousand dollars worth
of ConocoPhillips stock and intend to remain so past the 2006
Annual Meeting.

PROPOSAL

The current scheme for the compensation of non-employee dlrectors
of ConocoPhillips is not fair. .

In 2004 the Chairman of the Audit and Finance Committee worked
the most, based on the number of meetings held, but received, per
meeting, less than the Chairman of the Public Policy Committee.

The members of the Executive Committee worked the least, but
received, per meeting on average, 70% more than the members of the

‘Audit Committee, . and 120% more than the members of the
Compensatlon Commlttee. ' ‘

‘The .same occurred in 2003 it is not falr the dlrectors who work'

. th@,most should recelve the most

It is recommended to the Board and the Compensatlon Commlttee in

particular, . a change in the remuneration of non-employee
directors, so that for a day's work, including travel time to and
from the meetings, they should receive approximately the same. And
that the supplement should be equal for all: there should not be
first, second, and third class chairs, as it is the case now, as .
far as the chair supplements are concerned All the chairs are -
: equally important in the Board of ConocoPhllllps

'END OF PROPOSAL

Very truly yours,

SRV Y Ll

‘A.L. Quintas



Elizabeth A. Cook

. ' “ppe
- Conocoph"hps ConocoPhilips
" s B LLE L] Lo 600 N. Dairy Ashford (77079)
P.O.Box 4783
Houston, Texas 77210
“Telephone: (281) 2934966
Fax: (281) 2934111 ’

SENT VIA UPS OVERNIGHT

November 17, 2005

Mr. A. L. Quintas
Rua da-Escola, 3
Salgados
2640-577 Mafra
Portugal

Re: Proposal for 2006 Annual Meeting of Shareholders of ConocoPhillips

Dear ConocoPhillips Shareholder:

We received your proposal on November 14, 2005, and we appreciate your interest as a shareholder in
ConocoPhillips.

‘The securities laws of the United States require that we notify you, within 14 calendar days of receiving

your proposal, of any procedural defects in your shareholder proposal prior to inclading such proposal in
our Proxy Statement for the 2006 Annuial Meeting of Shareholders of ConocoPhillips. Therefore, please
be advised that your proposal does not contain one or more of the following as reqmred by the Secuntres

Exchange Act of 1934

o Ifyouarea regrstered shareholder a written statement that you. mtend to contmue to hold at
* least $2;000 in market value, or 1%, of our common stock through the date of the 2006 Annual

Meetmg of Sharcholdcrs

L. It you are. not a regtstered shareholder a wntten statement from the “record” holder of your
" shares (usually a broker or bank) verifying that, at the time you submitted your proposal you
" own and have contmuously held at least $2,000 in market value, or 1%, of our common stock
for af least one year as well as your. own written statement that you intend to continue to hold
the securities through the date of the 2006 Annual Meeting of Shareholders '

In order for your proposal to be deemed properly submrtted under the United Statés securities laws your
response containing the items 1dent1ﬁed above must be postmarked, or transmltted electromcally, no later

than 14 days from the date you Teceive this notification.

A “regxstered” shareholder means your shares are registered in your name on the books of ConocoPhﬂlrps If you
are unsure if you are a regrstered shareholder, you should consult with your bank or broker to determine your status.
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November 17, 2005

I you have any questions or would like to speak with a representative from ConocoPhillips about your
proposal, please feel free to contact Elizabeth A. Cook at (281) 293-4966.

Sincerely,

Elizabeth A. Cook



UPS Internet Shipping: Label/Receipt

( : o

Shipment Receipt
(Keep this for your records.)
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with a vaiue of more than US$50,000 (or the local currency equivalent) if payment is made with (of guaranteed by) a
UPS account number, US$5,000 (or the local currency equivalent) if payment for this shipment is made with a credit
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: " - RECEVED
Antdnio L. Quintas ,
" Rua da Escola, 3 NOV 2 2 2005
Salgados
2640-577 Mafra EUZABETH COOK
Portugal

Phone: 351 261 815 863
November 22, 2005

Mrs. E. A. Cook
ConocoPhillips

600 N. Dairy Ashford (77079)
P.O. -Box 4783

Houston, Texas 77210

Dear Mrs. Cook,

With reference to your letter of November 17, 2005, 1 see no
defect in my proposal, at any rate, I hereby confirm that I am a
registered shareholder and I intend to hold at least two thousand
dollars in market value through the date of the 2006 Annual
Meeting of Shareholders of ConocoPhillips.

I draw your attention to the fact that I have not yet received
your reply to the latter part of my fax to you of November 17,
2008 4. | ‘

' Véry truly yours,

A A

A. L. Quintas



PHILLIPS PETROLEUM CO

PHILLIPS BUILDING

800 PLAZA OFFICE BUILDING
BARTLESVILLE, OK 74004
918. 661.6600

NO ACT

. NO ACTION LETTER
Filed on 02/22/1996 - Period: 01/09/1996
File Number 00100720




February 22, 1996

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
N PORAT IN,

Re: Phillips Petroleum Company (the "Company")
Incoming letter dated January 9 and 24, 1996

The first proposal mandates that shareholders vote for the
election of directors and approval of the Company's independent
2uditor; the second proposal requests that the board present a
p-an on how to strengthen the Company's code of business ethics
and its practical implementation to prevent and eliminate all
forms of corruption and to give all employees equal
opportunities.

There appears to be some basis for your view that the
proposals may be excluded from the Company's proxy materials
pursuant to Rule 1i4a-8(c) (4) because they appear to relate to the
redress of a personal claim or grievance or are designed to .
result in a benefit to the proponent or further a personal
interest, which benefit or interest is not shared with the other
security holders at large. Accordingly, the Company may rely on
Rule 14a-8(c) (4) as a basis for omitting the proposals from its
proxy materials. In reaching a position, the staff has not found
‘it necessary to address the alternative basss for omission upon
which the Company relies.

Sincerely,

Andrew A. Gerber
Attorney-Advisor
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Securities and Exchange Commission : JIN T 11996 S
Office of Chicf Counsel
Division of Corporation Finance
450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Phillips Petroleum Company--Commission Fiie Number 1-720

Shareholder Proposal Submired by A.L. Quintas

Ladies and Gentlemen:

Pursuant to Rule 14a-8(d) of the Secunties Exchange Act of 1934, as amended (the
Act™), Phillips Petroleua Company (the “Company™) hereby gives notice of its intention to

omit from its proxy statement and form of proxy for the Company’s 1996 Annual Meeting of
Shareholders (collectively the “Proxy Materials™) a proposal and supporting statement (the
“Proposal’) submitted by A.L. Quintas, a former employee (the “Proponent™), by undated lener
received by the Company on November 28, 1995. The Proposal seeks approval of the following
shareholder resolution: “A) To elect all Directors to the Board and to approve the Independent:
Auditors proposed by the Board. B) To request the Board to present a plan on how to strengthen
the Company’s Code of Business Ethics and its practical implementation to prevent and

eliminate all forms of corruption, and to give all employees equal opportunities.”™ Enclosed are
five (5) additional.copies-of this letter and six (6) copies of the Proposal.

The Company respectfully requests the concurrence of the Staff of the Division of
Corporation Finance (the “Staff”} that no enforcement action will be recommended if the -
Company omits the Proposal from the Proxy Materials.

It is the Company’s position that the Proposal may be properly omitted from the
Company's Proxy Matenals pursuant to Rules 14a-8(c)X4), 14a-8(c)(10) and 142-8(c)(7) of the
Act
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Securities and Exchange Commission -2- January 9, 1996

Rule 14a-8(c)4)

Rule 14a-8(c)(4) permits a company to omit a proposal from its proxy materials if it
“relates 10 the redress of a personal claim or gnievance against the registrant or any other person,
or it is designed to result in a benefit tc the Proponent or to further a personal interest, which
benefit or interest is not shared with other security holders at large.” The Commission has
indicated that proposals presented in broad terms in an effort to appear to be of general interest to
all shareholders may nevertheless be omitted rom a proxy statement under Rule 14a-8(c)(4)
when clearly designed to redress a personal grievance or further a2 personal interest (Release No.
34-19135, October 14, 1982).

The Proponent was an employee of a Company subsidiary from February :, 1981 unti)
December 15, 1989 and of the Company from December 14, 1989 until hi: discharge for cause
on October 29, 1990. Following his discharge, Proponent has conducted an ongoing
correspondence campaign directed 10 numerous Company executives. In his continuing
correspondence, Mr. Quintas has accused the Company of improper discharge, harassment,
discrimination and requested reinstatement and other compensauon. Company Corporate
Relations and Services professionals have conducted numerous reviews and investigations into
the circumstances regarding the Proponent’s discharge. and upon a2dvice from the Company’s
legal counsel, responded to Proponent's correspondence. advising that the Company believes the
Proponent’s concerns and issues have been adequately, sufficiendy and properly dealt with in
accordance with long standing policy and procedure. The Company has corresponded with the
Proponent over the past five vears and has afforded huim every avenue of appeal including
consideration of us grievances by members »f the Company’'s most senior management, the
Manager of Corporate Ethics and Compliance and the Audit Cemmitee. a committee of the
Company’s Board of Directors comprised solely of independent outside directors. which has the
power and the responsibility to seek Board action 10 prevent unlawful actions or actions contrary
10 Board policy. The Audit Committee reviewed the Quintas matter at its meeting on July 9,
1995 and concurred with the actions that had been taken by the Company.

In the supporting statement. the Proponent once again complains of improper discharge,
harassment. discrimination and unfair wreatment which he feels he experienced by the Company
and/or its employees. The extent to which the Proponent publicizes his frustration over his
termination and with the Company in the introduction of his Proposal reflects an inten: on the
part of the Proponent to use the Annual Meeting to further a grievance and matter of personal
interest.

The Company believes that the Proposal is excludable from the Proxy Materials because,
as the supportng statement shows, the Proponent clearly desires to use the Proposal to pursue his
personal grievance against the Company. See Allied Signal, Inc. (December 15, 1995) and
American Medical Electronics. Inc., (February 28, 1995).

[543
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Rule 14a-8(c){(10)

Rule 142-8(c)(10) permits a proposal to be excluded from its proxy materials if it has
been rendered moot where the Company has taken the action requested by a proposal.

The Company believes that the Proposal is excludable under Rule 14a-8(c)(10) because
1) the election of directors and the approval of the Independent Auditors are actions that must be
taken by the stockholders at the annual meeting as required by the Company’s Bylaws and 2) the
preparation. implementation and expansion of the Company’s code of ethics has occurred.

Article 11, Section 6 of the Company’s Bylaws provides that the stockholders will select 2
Board of Directors at each annual meeting, as does Section 211(b) of the Delaware General
Corporation Law, the governing law of the Company s State of incorporation. Article II, Section
$ of the Bylaws provides that the stockholders may approve or disapprove of the independent
public accountants designated by the Board of Directors. Therefore. neither of the points raised
in A) of the Proposal require an additional resolution or further action by the Company’s Board
of Directors or its stockholders. Separate resolutions will be presented at the 1996 Annual
Meeting concerning the electior: of the Board of Directors and the approval of the independent
public accountants.

The Company has had a basic code of conduct since the late 1970s. The code is a formal
policy and operating guide approved by the Company’s Board of Directors. In February 1995,
the Board considered and adopted, upon the recommendation of the Audit Committee, a revised
expansion of that code in a document entitled “Our Responsibility: A Code of Business Conduct
and Ethics™ (the “Code™). This document was published and distributed. as was its predecessors,
to all Company employees at every level of the organization. as well as companies and
individuals who work on our behalf of the Company, to ensure proper standards of business.
conduct. The standard and principles included in the Code address two main areas—compliance
and ethical conduct. Compiionce with the Jaw and ethical behavior are conditions of
emplovment with the Company. Inccrporated within the Code is a policy statement conceming
equal emplovment opportunities. :

The Proponent has not been an employee of the Company since 1990 and may not have
been aware of the Company’s continued emphasts in this area. With the releaseand -
dissemination of the Code throughout the Company, the actions requested by the Proponent
have all ready been taken by the Company, the Audit Committee and the Board of Directors. -
Therefore, the Proposal should be deemed moot under Rule 14a-8(c)(10). See Popular
Bancshare Corporation (March 24, 1983) and Gulif Oil Corporatrion, (March 1, 1979).
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Rule 14a-8(cX7)

Rule 14a-8(c)(7) pemits a company to omit a proposal {tom is proxy matenials if it Jeals
with a matter relating to the conduct of its ordinary business operations. The Company believes
that the Proposal is excludable under Rule 142-8(cX7) because 1) the election of directors and the
approval of the Independent Auditors are actions that must be considered by the stockholders at
annual meetings as required by the Company’s Bylaws and 2) the preparation and
implementation of a code of ethics has all ready been performed 2nd concerns the employment
practices and policies of the Company.

The Commission has recognized that a proposal requesting the preparation and issuance
of a comprehensive Code of Ethics for public dissemination should be omirted from proxy
materials in refiance on Rule 14a-8(c)(7) because such a proposal deals with that Company’s
ordinary business operations. See Barnett\Banks, Inc.. (December 18. 1995). and McDonald s
Corporation (March 19, 1990).

Further, the Staff has taken the position that proposals relaiing 10 a company's
employment policies and practices with respect to its non-executive employees are matiers
relating 1o the ordinary business operations of the company. See. e.g. BE derospace. Inc. {May
31.1993) and Cracker Barrel Old Country Store, Inc. (October 13. 1992).

For the reasons set forth above, the Company believes that the Proposal is excludable
because it concemns the employment practices and policies of the Company and the staff has
clearly determined that employment practices are a matter of ordinary business.

The Company aiso believes that the Proponent’s Proposal does not comply with Rule

14a-8(a)(4) limiting the number of proposals submitted by a stockholder to one and Rule .14a-

8(b)(1) limiting the length of the supporting statement to 500 words. The Company asserts that
the Proponent has submitted more than one proposal since the Proposal requests three actions:
1) the election of directors, 2) the approval of the Independent Auditors and 3) thic presentation
and implementation of a Code of Business Ethics by the Board. Further, the supporting
statement contains in excess of 1,600 words. Since the Company sent the Proponent a letter
dated Decerber 7, 1995 asking him to submit evidence that he owns Company common stock
with a market value of at Jeast $1,000 to which he has not responded orally or in writing.-it is felt
that to continue corresponding with the Proponent about the number of proposals and the length
of the supporting statement would be fruitless. .

Based on the foregoing, it is my opinion the Proposal may be omitted from the
Company’s Proxy Materials pursuant to Rules 14a-8(cX4), 14a-8(c)X(10) and {4a-8(c)(7). and for
non-compliance with 14a-8{a)(4) and 14(a)-3(bX1)-

“o{ep.
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In accordance with Rule 14a-8(d), a copy of this letter is being sent to the Proponent (by
air courier to help ensure delivery) as formal notice of the Company’s intention to omit the '
Proposal from its Proxy Materials.

Should you have any questions or comments regarding the foregoing, please contact the
undersigned at (918) 661-5638 or Associate General Counsel Monty Stratton at (918) 661-3035.
- Please acknowledge receipt of this letter and enclosures by stamping the enclosed additional
copy of this letter and retuming it in the enclosed self-addressed stamped envelope.

Your attention to this request is appreciated.

Very truly yours.

QA LBl

Dale J. Billam
Secretary and Senior Counsel

Atntachment

cc-  Mr A. L. Quintas
Salgados
2640 Mafras
Porwugal
(Via DHL Air Courier)



RECEIVED
A. L. Quintas 00 )C
Salgados NV 2 88
2640 Mafra
Portugal Dale J. Billam

Mr. 2ale J. Billam
Secretary -
Phillips Petroleum Co.
Sarrtlesville

Cxlahoma 74004

Dear Mr. Billam:

Aas phillips Shareholder. we hereby submit our proposal to be voted at
the 1996 Annual Meeting.

our proposal should be viewed as a positive contribution to the next
Sharenolders Meeting. We do regret that with regard to some aspects of
our proposal. Phillips Management has always refused taking a
constructive view. Should there be any change or our perception be
wrong please let us know.

S ' . .
Should it fail to~received at the Executive Offices by the reguired

deadline, please let us know,so that we can have it printed for public
distribution at the 1996 Annual Meeting.

3est regards

P S,

A. L. Quintas

ATTEchment:4 pages

(2]

.C.: W. W. Allen. Chairman w/a

37



~o
g

Phillips Petroleum Company Qs

-
ok Y

0G18

1996 ANNUAL MEETING
PROPOSAL

The objective of Phillips of being the 'best in class’ within its peer
group should be extrended to have the best programme tO prevent and
deal! with cor-uption at all levels in the hierarchy of the Company
and. to give all emplovees equal oportunities.

In spite of having interests in more than 35 countries and, operating
in some of them for more than 25 years. Phillips has never adopted a
policy of promoting to leading positions others than US nationals. All
key decision making positions, all directors. all officers have been
and are US citizens. Some progress was made on the Norwegian
subsidiary but. most of the credit goes to the Norwegian Authorities
efforts.

We believe that promoting and developing capable people regardless of
race or cultural background can only enrich Phillips at a time when
more than 30% of its gas and 60% of its oil lie outside the US. The
time when all the shareholders’ capital was of US origin is long past.

PhiZlips should alsc endorse and promote <he highest standard of
bueiness ethics in the industry. The c¢ode of ethics should be
transparent. sanctions should be clear and, nobody in the Company
should be above it. Suspicions of violations should be thoroughly and
independently investigated: to do otherwise erodes the Company's
values and. creates the conditions for the occurrence of corruption.
Besides. the 1lack or the perceived lack of idustice and fairness
is Zemoralizing. '
Phi:lips past practice 'seems to indicate that there is ample room for
improvement. Several examples could highlight this need. Quintas®

case. which we have first hand knowledge. is paradigmatic:

- Quintas was a low level Southern European engineer with 10 years of
employment with Phillips.

- A group of Norwegian employees expressed in writing to the Chairman
of the Board their apprehension regarding the apparent intimacy ang
favoritism accorded by some American Managers to some of the Company's.
coniractors.

- These allegations were made public and. also publicly repudiated by
a Company Vice President without any known serious investigation.

- The President of Phillips 'Norway accuses Quintas of being the
promoter of the allegations and tells Quintas that his future
prospects with Phillips will not be gocd.

~ A few months later an order of transfer from Norway to the US is
given to Quintas without any explanation. The type of emplovment
contract is changed and the pay is lowered.

- Quintas declines the transfer. Phillips terminates Quintas. Quintas
says the termination contravenes Norwegian Law.
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-~ Phillips gives assurances that the intent of the US Transfer is not
dismissal. The transfer was due to operational needs and it would be
an excellent career development opportunity for Quintas. The
termination is revoked.

- After two months of employment in the US. Quintas is interviewed in
private by a Senior Vice President who makes some obtrusive comments
regarding future opportunities with Phillips. OQuvintas asks if he has
any negative comments regarding his work performance, he does not
have.

- Six months later Quintas is simply expulsed from his employment at
the Houston Chemical Complex following a scheduled vacation and
medical treatment.

- Three weeks later Phillips confirms in writing that the reasons for
the expulslon were excessive absenteeism and too many phone calls.
Quintas points out to Phillips that during nine years he never missed
one working day. the total of four weeks missed during the last year
were because of medical treatment at the Houston Chemical Center and
in Zurope when of schedule vacation. The absences were always
communicated in advance to Phillips and appropriate medical supporting
documentation provided as per the Company procedures. The extra phone
calls were made mainly because medical reasons. Quintas underlines the
Phillips past practice on phone calls and medlcal absence, and asks
Phillips to re-evaluate its position.

- Phillips confirms the dismissal. Quintas notes that to expulse an
employee on the spot., without ever being served any disciplinary
warning could be justified only by a gross violation of the code of
business ethics. But the termination of an employee while undergoing
medical treatment. and immediately canceling his work and resident
permits in the US as well as his medical insurance., shows a
vindicative and overtly racist attitude not in line with the stature
of Phillips as a major Company.

~ Quintas further points out that the urgent reguest made by the
Phillips Medical Director for Quintas to undergo an examination of
the brain, at a Phillips appointed clinic one week before the
dismissal was debasing. Although Quintas was undergoing treatment for
some tumors ., the brain examination was extemporary.

- Phillips dors not answer and, refuses to order the release of all
medical records including the films of the brain.

~ Quintas suggests to Phillips a meeting to properly settle all
matters related to the dismissal including the IRS tax return.
shipment of household goods., etc.. Phillips refuses Yo accord such a
meeting.

- Quintas urges several times in writing Phillips to settle all
accounts. Two years later Phillips agrees paying the IRS the amounts
withheld on Quintas’ behalf as well as the late filing fine. Phillips
continues to refuse to reimburse medical costs, repatriation costs and
have the househol goods of Quintas packed and shipped to Europe.

~ Quintas asks to be received by the Phillips Ethics Committee.
Phillips refuses three times to let the case be heard by the Ethics
Committee with the justification that was not within the scope of the
Ethics Committee to judge adverse personnel cases.
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- Quintas brings the case to the attention of the Chief Operating
Officer and Phillips agrees to have Quintas®’ household goods packed
and shipped as per the original written agreement. Phiilips pays the
storage costs in Houston for two and half years but does notr pay some
damages. Phillips agrees also to accept as valid the medical
documentation covering the few weeks of absence which were the alleged
reasons for the expulsion and pays most of the medical costs. Phillips
continues to refuse recallirng the expulsion from employment.

-~ at the 1995 Shareholders Annual Meeting. Quintas calls the attention
of the chairman of the Board and the Chairman of the Audit Committe
for the need to find a solution.

- ‘A meeting with a Senior Vice President takes place in Bartlesville.
Quintas goes over the case, which in his view is not dignifying for
Phillips. OQuintas expresses the opinion that situations 1like he
experienced in Phillips were better dealt with by a truly independent
in-house arbritation. He urged that the costs long due and the films
of examinaticn of the brain should be released without further deley.
Further. Quintas pointed out the way Phillips tends to disregard his
own guidelines, giving as an example the suggestions he filed with the
former Suggestion Plan of the Company. According with the guidelines
of tiie Pian all the suggestions should have been properly studied and
evaluated. He believes that most of his suggestions were discarded
without proper evaluation. Quintas mentioned the suggestion he made to
bring the capital' sperding arm of Phillips - Corporate Engineering
within the ‘best in class’ league. For all the projects where the
cost objective failed a special report should be prepared and. all
the responsible managers called to Senior Management to review and
agree on iuture improvements.

In Quintas’' opinion, this suggestion was never responded to simply
because, if approved. it would have been quite embarrassing for sone
managers of Corporate Engineering as the costs overruns during the
last ten years are estimared atr more than three bilion dollars when
compared with the original approvals for expenditure.

The Senior Vice President took some written notes «nd promised to
revert with the answers. He would bring the case up with the Phillips
Ethics Committee and the Audit Committee.

- Three months later Quintas is informed by the same Senior Vice
President that the Ethics Committee and the Audit Committee had no
comments to make or action to take.

This response is quite revealing about the seriousness with which some
uncomfortable matters are dealt with in Phillips. Equal revealing is
the following:

- At the same time that the Senior Vice President .was agreeing to
have Quintas’' case taken up by the Ethics and Audit Committes, another
Phillips Manager was assuring Quintas that nothing would be changed.

- When Quintas first brought the subject personally to the now
Chairman of the Board. another Manager proposed that if he would give
up the case, stop writing to the Senior Management and, be silent for
ever. Phillips would deposit a quoted sum of money in his bank
account. In addition. all his records in the Company would be changed
to show thet he had resigned; and a letter of recomendation written
saying that Quintas had been a very good employee. To leave no doubt
about the intention., the same basic proposal is made in wrztzng, is
signed and sent by DHL. Quintas refused the. proposal.
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- [t is not Quiatas’ dismissal that is relevant. All coumpanies hire
and terminate employees to suit their business needs. But what is
relevant is the manner in which the process was conducted reveals a
great disregard for some basic principles &nd. gives credibility teo
reports that indicate that cases like Quintas are only the point of an
iceberg. Some areas of Phillips operations are lacking control and
need improvement. .

There is no question ihat the Company's overall performance has been
guite good and the Board‘s work should be recognized. Thus our
proposal, which we cordially invite all shareholders to vote for is
the following: ' .

A) To elect all Directors of the Board znd to approve the Independent
Auditors proposed by the Board.

B) To reguest the Board to present a plan on how to strengthen the
Company's Code of Business Ethics and its practical implementation to
prevent and eliminate all forms of corruption, and to give all
employees equal opportunities.

A special request is made to all shareholders to share all less clear
situations involving Phillips personnel_including but not limited to:
unusual frequent social events with some of the Company contractors,
Phillips Contractors giving employment to relatives of Phillips
supervisors. harassment including homosexualism. Please write to the:
Ethics Action GCroup. P.O. Box 630775, Houston., Texas 77263-077S5.
strict confidentiality will be assured. Credible anonymous cases are
welcomed.

(\1‘1

uJd
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Forrugal
Re: Phillips Petroleum Company, available February 22, 13vo
Dear Mr. Quintas:

This is in response to your letter of March 4, 19%§
concerning a shareholder proposal submitted co Phillips Pectroleum
Company. On February 22, 1996, we issued our response expressing
our informal wview that the proposal may be excluded from Philligs
Pstroleum Company's proxy materials. You have asked us to
reconsider our position. :

After reviewing the informatior contained in your letter, ws
£in2 no basis to reconsider our position.

Sinceyely, s
E50 o

Vincent W. Mathis
Special Counsel

¢cc: Dale J. Billam
Secretary and Senior Counsel
Phillips Petroleum Company
Bartlesville, OK 918661-5638

—_—
e s
e
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March 4, 1996 - :
ny

Mr. Martin Dunn

Chief Counsel

Securities and Exchange Commission
Washington. D.C. 2054¢

Dear Mr. Dunn,

We acknowledge receipt of vour letter of February 22. 1996 to Phillips
Petroleum Company regarding our proposal to the Company's 1996 Annual
Meeting.

Iz appears that the allegations of Phillips overshadowed our position.
we find this recrettable because of the following:

1) The fac:t tha: we werc a regularly employee of the Phillips more than
five years a8go shouléd nor inhibit or restrict our rights as a
shareholder to sponser @ proposal to the Annual Meeting.

2} The terminaticn 9f our employment is unsettled because both parties
have not reached agreement yetr. Thare is no legel dispute. This should
also not iimit cur shareholder rights.

3) The essence of our proposal was the strengthening of Phillip’'s ccde
of Conduct and Business Ethics and its practical implementation. The
Code is a major policy document: it guides 31! Phillip’'s busineess. thus
is clearly a8 theme of interest to all shareholders.

4) The Phillips'allegations that our proposal, if included in the proxy
materials,would redress a personal grievance. further a personal
jnterest., and that in so doing we are against the Company - see D. J.
Billam's letrer of January 9. 1996. page 2. is fallacious. How could we
be against the Company in wanting a better Code. or‘‘could a better Code
redress a grievance or give us any direct material benefit?

5) We are of the opinion that ruleg l4a-8(c)4 does not apply. neither
. rules on Allied Signal Inc. ({(Dec. 15,95) or American Medical
Electronics, Inc. (Feb. 28,1995) address the substance of our proposal.

6) What we are is in the presence of an effort by the Management of the
Company, to censor a valid proposal of a shareholder. and stemming the
free debate of ideas and experiences of the stock holders. The
objective is to hide facts that cause discomfert.

7) 1n our letters to Commission and to Phillips. we expressed our
willingness to alter the proposal to meet any valid comments by the
Management of Phillips and., to substitute the facts in which we are a
part. by other cases. thus we believe. that the most reasonable and
equitable position of the Commission, would have been to encourage the
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parts to reach an accord on the contents. 'wordipng.. and extent of the
Proposal we submitted. We note that Phillips made no effort to this.

Based on the aforementioned we respectfully ask the Commission to
reevaluate its response, authored by Andrew A. Gerber, Attorney-advisor.

By copy of this letter, we notify Phillips Petroleum Company that we
oppose its intent to exclude our proposal from the 19%6 Annual
Meeting proxy documentation. We reserve the right to take appropriate
public action at the next annual meeting and/or re-submit the proposal
at future opportunities, should the Management of Phillips be against
improving the Code of Conduct and Business Ethics as proposed by our.
selves.

We find also improper that Mr. Dale Billam. Secretary and Senior Counsel
of Phillips Petroleum Company should forward - to the Commission,
without our consent, a copy of the Minutes of a Meeting we had with
Phillips Perroleum Company in 1993 regarding our past employment with
the Compeny. In his letter to the Commission he alleged that these
minutes confirmeé¢ our grfevance against the Company and. that the said
minutes had not been received earlier by the Company.

We sent the minutes to Mr. W. Allen, President and Chief Executive
Officer of ?Phillips Petroleum Co. with our letter of June 28, 1993.
Phillips replied with an offer dated Novembe:r 29, 1993. On December 17,
1993, we rejected Phillips®' proposal because it would, if accepted,
restrict our legitimate rights. Since than. other correspondence and
contacts have occurred. Besides ShOWlng the seriouness of Mr. Billam’'s
allegations. it epitomizes the lack of ethics within Phillips. © which
is the basis of our proposal. By copv of this letter to Mr. W allen, we
file a protest with the Board for the manner in whlch a serious proposal
to the Anrual Meeting has been received by Phillips Mhagement.

Sincerely.

A. L. Quintas

.W. Allen, President and CEO,., Phillips Petroleum Co. r)

c.Cc.1 W
D. J. Billam. Secretary and Senior Counsel, Philips Petroleum Co.
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RESPONSE OF THE OFFICE OF CHIEF COUNSEL

Re:  Phillips Petroleum Company (the "Company*”)
Incoming letter dated January 8, 1998

The proposal relates to the treatment of minority business partners and employees.

There appears to be some basis for your view that the proposal may be excluded from
the Company’s proxy materials pursuant o rule 14a-8(c)(4) because it appears to relate to the
redress of a personal claim or grievance or is designed to result in a benefit to the proponent or
further a personal interest, which benefit or interest is not shared with the other security
holders at large. Accordingly, the Division will not recommend enforcement action to the
Commission if the Company excludes the propocal from its proxy materials.. It in unnecessary
to address the alternative bases for omitting the proposal that the Company identifies.

Sincerely,

S“ﬁ“ﬂ 1. Bivedtw

‘Sanjay M. Shirodkar
Attomey-Advisor



1

00086
PHILLIPS PETROLEUM COMPANY e

BARTLESVILLE, OKLAHOMA 74004
918 661-5638

January 8, 1998 o

DALE J. BILLAM -

Scretary und R
Sonlor Couraal .

. '3

Via Airborne . ..

Securities and Exchange Commission
Office of Chief Counsel :
Division of Corporation Finance

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Phillips Fetreleum Company—Commission File Number 1-720
Shareholder Proposal Submitted by A.L. Quintas

Ladies and Gentlemen:

. Pursuant to Rule 14a-8(d) of the Securities Exchange Act of 1934, as amended, Phillips
Petroleum Company (the “Company™) hereby givés notice of its intention to omit from its proxy
statement and form of proxy for the Company’s 1998 Annunal Meeting of Shareholders
(collectively the “Proxy Materials™) a “proposal and supporting statement” dated November 14,
1997, received by the Company via facsimile on November 29, 1997 (the “Proposal”™) submitted
by A.L. Quintas, a former employee currently residing in Salgados, Portugal (the “Proponent”).
The Proposal requests:

- .~#¢The Company should implement changes aimed at ensuring economic opportunities and
faimess for minority business partners and employees. The changes should go beyond
the statement of principles to be quantifiable, sustainable, and their progress measurable.
Whereas we believe:

1. Increasing employee recruitment, hiring, retention and, promotion of African-
Anmericans, and other minorities;

2. Boosting purchasing activities, including professional services with minority-

owned business; )
3. Giving financial support for the expansion of gasoline stations owned and

managed by minorities;

4. Broadening financial activities with minority-and women-owned banks and

money manager; : :

S. Ensuring fair treatment of every individual and zero tolerance of bigotry.”

Enclosed are six (6) copies of the Proposal.

r
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The Company respectfully requests the concurrence of the Staff of the Division of
Corporation Finance (the *‘Division™) that no enforcement action-will be recommended if the

Company omits the Proposal from its Proxy Materials,

It is the Company’s position that the Proposal may be properly omitted from its Proxy
Materials pursuant to Rules 14a-8(c)(4) - personal grievance; 14a-8(c)(7) - ordinary business;
14a-8(c)(10) - mootness; and 14a-8(c)(1) - not a proper subject for sharcholder action.

ule 14a-8(c)}(4) - Pe 1 Griev:

Rule 14a-8(c)(4) permits a company to omit a proposal from its proxy materials if it
“relates to the redress of a personal claim or grievance against the registrant or any other person,
or it is designed to result in a benefit to the Proponent or to further a personal interest, which
benefit or interest is not shared with other security holders at large.” The Commission has
indicated that proposals presented in broad terms in an effort to appear to be of general interest to
all shareholders may nevertheless be omitted from a proxy statement under Rule 14a-8(c)(4)
when clearly designed to redress a personal grievance or further a personal interest (Release No.
34-19135, October 14, 1982).

For the Company’s 1996 Annual Meeting, the Proprnent sought, by undated letier
received by the Company cn Noveber 28, 1995, approval of a shareholder resolution set out as
follows: “A) To elect all Direciors to the Board and to approve the Independent Auditors
proposed by the Board. B) To request *ke Boasd to piesent a plan on how to strengthen the
Company's Code of Business Ethics and its practical implementation to prevent and elimir ate all
forms of corruption, and tc give all employees cqual opportunities™ (the “1996 Proposals™). The
Company requested by letter dated January 9, 1996, that the Securities and Exchange
Commission concur that the 1996 Proposals could be omitted from the Company’s 1996 proxy
materials pursnant to Rules 14a-8(c)(4) - personal grievance, 142-8(c)(10) - meotness and 14a-
8(c)(7) - ordinary business. The Office of the Chief Counse} Division of Corporation Finance by
letter dated February 22, 1996, concurred with the Company’s position that the 1996 Proposals
could be excluded from the Company’s proxy materials pursuant to Rule 14a-8(c}(4) and stated
that “they appear to relate to the redress of personal claim or grievance or are designed to result
in a benefit to the proponent or further a personal interest, which benefit or interest is not shared
with the other security holders at large”. We believe that the Proponent has chosen ti:c
Company's Annual Meetings as his forur for redressing his personal grievance with the
Company.

The Proponent was an employee of a Company subsidiary from February 1, 1981 until
December 15, 1989, and of the Company from December 14, 1989 until his discharge for cause
on October 29, 1990. Following his discharge, Proponent has conducted an extensive, ongoing

.correspondence campaign directed towards numerous Company executives. In his continuing
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correspondence, Mr. Quintas has accused the Company of improper discharge, harassment,
discrimination and requested reinstatement and other compensation. Company Corporate
Relations and Services professionals have conducted numerous reviews and investigations into
the circumstances regarding the Proponent’s discharge and advice from counsel. The Company’s
counsel and executives have responded to Proponent’s correspondence and believe Proponent’s

concerns and issues have been adequately and fairly dealt with in accordance with long-standing
Company policy and procedure. The Company has negotiated with the Proponent in good faith
in the past and has afforded him every avenue of appeal including consideration of his
grievances by members of the Company’s most senior management, the Manager of Corporate
Ethics and Compliance and the Audit Committee, a committee of the Compauy’s Board of
Directors comprised solely of independent outside directors. The Audit Committee reviewed -
Mr. Quintas’ claim at its meeting on July 9, 1995 and conciuded that the Proponent had been
fairly dealt with in accordance with Company policy and related procedures.

In the supporting statement to the Proposal, the Proponent again complains of
discrimination and unfair treatment; makes allegations about the Compzay’s Code of Business
Ethics; admonishes the Audit Committee, which reviewed his discharee, to “take a more direct,
investigative and active role”; and seels 2 “rigorous review of the Company’s past and current
~ practice™ to ensure economic opportunity and fairness for minority business partners and

employees. The Audit Committee regularly receives oral and written reports from the
Company’s Ethics Officer, the General Counsel and internal and independent auditors regerding
" complaints and claims brought ta their attention by employees and others, Proponent alleges
that “hundreds of questions and claims kave been filed the Company’s Ethics Office in a relative
short period of time” and that “{i}t shows that real or perceived unfair or obscure cases are
unacceptably high”. To the Company’s knowledge the Proponent has had no contact with its
Ethics Officer in at least two years. The Proponent’s persistence {2 m- ing allegationsregarding - -
the Company’s Code of Business Ethics, the Company’s employment practices relating to fair
treatment and retention and the Audit Committee in both the Proposal and the 1996 Proposals,
we believe, reflect his intent to use the Company’s Annual Meetings to further his personal
interests and grievance against the Company and such interests are not shared with other
shareholders generally.

The Company believes that the Proposal is excludable from the Proxy Materials because
the Proponent desires to pursue his personal grievance against the Company.

ule 14a-8(ci(7) - Ordin usin

Rule 142-8(c)(7) permits a company to omit a proposal from its proxy materials if it deals
with a matter relating to the conduct of its ordinary business operations.
y ‘
The Division has recognized that proposals calling for a company not to use religion,
race, sex, ethnicity or national origin as a criterion for discriminating against or granting
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preferential treatment in employment or contracting could be omitted from proxy materials in
reliance on Rule 14a-8(c)(7) because such a proposal deals with that Company’s ordinary
business operations (i.c. employment policies and procedures and diversity). See Ford Motor
Company (March 4, 1996) and General Motors Corporation (February 22, 1996).

Further, the Staff has on numerous occasions concurred in the omission of proposals
similarly related to employment policies and practices on ordinary business grounds. Cracker
Barrel Old Country Store, Inc. (October 13, 1992) (proposal directed at a company’s
employment policies and practices with respect to its non-executive workforce); Texaco Inc.
(February 10, 1997) (proposal called for the company to adopt a policy to prevent discrimination,
or preferential treatment, to any individual, group or business on the basis of race, sex, color,
ethnicity, religion, or national origin); Exxon Corporation. (January 15, 1997) (proposal
requesting the implementation of an anti-discriminatory employment policy with respect to
sexual orientation); American International Group, Inc. (February 25, 1997), Exxon Corporation
(January 8, 1997), and Wal-Mart (March 12, 1996) (proposals called for a “glass ceiling”™ report);
Dayton-Hudson Corporation (March 12, 1996) and Dillard Department Store (February 29,
1996 (proposals called for reports on equal employment issues); and AT&T Corporation
(December 29, 1995) (proposal called for the company to immediately rescind »i affirmative
action programs and contract set asides for minority and female contractors).

For the reasons set forth above, the Company believes that the Proposal is excludable
because it concerns the employment practices and policies of the Company ard the Division has
determined that employment related matters and diversity policies are a matter of ordinary
business.

Rule 14a-8(c}(10) - Mootness . - S S SR S

Rule 14a-8(c)(10) permits a proposal to be excluded from proxy materials if it has been
rendered moot,

The Company believes that the Proposal is excludable under Rule 14a-8(c)(1C) because it
has taken action to address the items requested in the Proposal. Diversity stuategies are
continually being integrated into Company programs and practices to achieve a culture where
employees and suppliers of all backgrounds are valued and important.

The Company’s Board of Directors has, through an ad hoc committee, reviewed diversity
in the Company beginning in September 1996 and, as an outgrowth of such review, a Diversity
Council was created in September 1997. The committee was and is composed of David L.
Boren, former United States Senator from Oklahoma and former Governor of Oklahoma and
cyrrent President cf the University of Oklahoma, and Kathryn R. Tumner, an African-American
who is Chairperson and Chisf Executive Gfficer of Standard Technology, Inc. a firm she
founded in 1988.
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Members of the Diversity Council were selected from over 175 applications submitted by
Company and subsidiary employees. Seventeen men and women from various countries
(including Singapore, Norway and England), strategic business units, age groups, cuitures,
educational and ethnic backgrounds were chosen. Part of the Council’s goals are to help create a
work environment where all employees feel valued and are comfortable contributing to the
achievement of Phillips’ business strategy. The Diversity Council is a part of the Company’s
long-term strategy to involve all eraployees in diversity issues. The Diversity Council meets
regularly to review employment processes affecting diversity; oversee a benchmarking study and
~ corporate culture assessment; advise management on diversity goals and measures; and oversec
diversity training and mentoring programs. The Diversity Council advises the Chairman of the
Board of Mirectors and the Chief Executive Officer and other senior management on diversity
issues. The implementation of diversity is part of the responsibilities of one of the Company’s
Executive Vice Presidents.

The Chairman of the Board of Directors has affirmed the Company’s commitment to
workforce diversity with a letter to all employees dated December 31, 1996, and a letter to all
Company managers dated January 10, 1997. The Chairman directed managers to create a culture
in which all employees are valued and allowed to contribute fully.

Also reflecting on diversity is the Company’s retention of a minority search firm in 1996
to locate qualified bonus level candidates; its business with 167 domestic minority suppliers in
1997; =nd its implementation and financial support of minority engineering scholarships and
mentoring programs at the University of Oklahoma and Oklahoma State Uriversity. Similar
minority engineering scholarships and mentoring programs are being started at Purdue, Texas
A&M, Colorado School of Mines and Iowa State University.

In regard to the gasohne retail operations, the Company estimates that approximately ten' Flrss koo
percent (10%) of its Marketer Dealers are minorities.

The Proponent has not been an employee of the Company since 1990 and therefore is not
aware of the Company’s actiois and emphasis towards diversity.

As a result of the Boards® direction, the Diversity Council’s creation and other actions
taken by the Company, items one through five of the Proposal were being substantially addressed
prior to submission of the Proposal; therefove, the Proposal should be deemed moot under Rule
142-8(c)10).

ule 14a-8(c)}1) - Not a er Subject hareholder Acti
Rule 14a-8(c)(1) states that a stockholder proposal may be omitted from a company’s

proxy statement if *...the proposal is, under the laws of the registrant’s domicile, not a proper
subject for action by security holders.™
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The Company is incorporated under the laws of Delaware. Section 141 of the General
Corporation Law of the State of Delaware (the “Delaware law™) provides that “the business and
affairs of every corporation shall...be managed by or under the direction of a board of directors,
except as may be otherwise provided in this chapter or in its certificate of incorporation.” Asa
Dclaware corporation, the conduct of the Company’s ordinary business affairs is vested in its
Board of Directors. The Proposal mandates that the Company should implement changes aimed
at ensuring economic opportunities and faimess for minority business partners and employees.
Thus, the Proposal would usurp the directors’ discretion in 2 matter (employee, supplier and
financial relations) that is statutorily within their domain. The Division has noted that generally
a corporation’s board of directors may be considered to have exclusive discretion in corporate
matter, absent a specific provision to the contrary in the governing corperation code, the issuer’s
charter or its by-laws. See Securities Exchange Act Release No. 34-12999 (November 22, 1976).
Nothing in other sections of the Delaware law, the Company’s Restated Certificate of
. Incorporation or its ByLaws restricts the Board of Directs:s’ authority in matters of employee,
supplier and financial relations.

Accordingly, the Company believes that the Proposal should be omitted under Rule 14a-
8(c)(1).

Based on the foregoing, it is my opinion the Proposal may be omitted from the
Company’s Proxy Materials pursuant to Rules !4a-8(c)(4) - personal grievance, 14a-8(cX7) -
ordinary business; 143—8(c)(4) - mootness; and 14a-8(c)(1) -nota pmpcr subject tor sharcholder
action.

In accordance with Rule 14a-8(d), a copy of this letter is being forwarded to the
Proponent as formal notice of the Company’s intention to omit the Proposal from its Proxy

Materials. . S-S

Should you have any questions or comments regardmg the foregoing, please contact the
undersigned at (918) 661-5638 or Associate General Counsel Monty Stratton at (918) 661-3035.
Please acknowledge receipt of this letter and enclosures by stamping the enclosed additional
copy of this letter and returning it in the enclosed self-addressed stamped envelope.

We appreciate your attention to this request.

Very truly yours,
Bl
Dale J.
* Secretary and Senior Counsel
Attachment
¢  Mr. Antonio L. Quintas
Salgados,2640 Mafra

Portugal (Via DHL Air Courier)

. de
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Mr. Dale J. Billam "4 Ff

Sacrerary and SenioriTaunsel

Phillips Petroleum Ct Y

Bartlesville., OK 918Qp1~5638
Rt 4

November 14, 1997

Dear Mr. Billam:

ful: 1
We hereby submiv the 'JEﬁlowlng proposal o be voted at the 1998 Annual
Meeting for inclustion in the Proxy Srtatement.

) . jub 4
Wa ecoanfirm that hav‘g been ownecryw uf at least 351000.00 worth of
Phillips stock (C.S. 'BA6BS6l)} and intend tn -emain so past che 1998
-Anpual Meeting. We have been owners of sald stock for more than one

year, -
8
-l 3
PROPOSAL
’:i‘u 3

Tha Corpany should E"‘.(xn{p].emoam: changes aimed at ensuring economic
opporTunitles and Tairness {or wminority business partners and
emplovees. The changes should 0 bevond the stavemenr of principles to
be quantifiable. custalnable, and their progress measurable.

. e
Whereas we balieve:

. 1 S
1. Yncreasing onployii% ‘rocruirtment. hiring. rerention and, promorion
of African-americans,. pnd other minorities:

. i) % .
2. bLoosting purchasf.&"gceivicies. including professional services.
with minority-owned Qukigess:

it 4
3. Givind rlinancial ‘4\ﬂ>porr for Lhe expansion of gasoline starions
owned and managed by mjiinorities:
V rx’.ll 1 ‘ ¢
4. Broadening financhal' activities with minority- and uonen-ouned
banks and money mamaggirs:

Ayl '
S. tnsuring fair trdh‘ﬁ.ﬁs:nt of every indlviduai -and cero tolérance of
bigotry. . . )

3

iz
o 138

v 8

Supporting sratément:

Tk .
The Company’s Code ' Business Conduct and Ethics nxg been revised.
indreds of questions and claims have been filed with the company’s
Erhigs Jffice in a felative snery pericd =f :time. it shows thex
r23i or perceived unthir or obscure-cases are unacceptably high. Ye
believe that the PBoard's Audit Committee nceds ro take a more

Sae e

dlrect, invastigative and acvive role.ts create a berter atmosphere

within cthe Company.and in the relarions uirth i%s business parners.

The Company. in spitéf’!b’!. having interesis in more than 35 countries
and vperating in some of them for more Than 28 years., has shunned the
promotion of minority emplovyees and . business relatlons with
minoritv-ocwned busin . .

With a very few exceptions, all the executive employees - Directors
~f the Board, Otricer§. and orher Senioc Managers have been and 2re US

h
wsfts -
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i
vhive Nationals. e

Admittodly. progress; wag made on the Norwegian asnd British
subsidiaries., bur the credit goes ro the \uthoritics. Thoy pushed the
changec. Squal reveoaiing,ls the fact that The number and percentage of
Norwegian and Bri:J.!:,{\ employees that have integrated zthe upper
management of the Company is diminutive.
i ) .
The Af-ican-imerican and other US minoricias have not been supported
2y the Compeny. The gqrcenIsge That has teen hicred is vorv low. whea
comparcd with otrher loyge Axmericon worporations. These ampioyees Ilil
the bortom of the devpjcpment :adder and sty kthere.
b |
Whersas we belidve: !3 '
' ‘A, B
A rlygcrouy review of *h& CTempany " past and current practice sught o
pa conducted by ‘the Bp?vd.
il

if '
The Company should no_r" zooco cace with the most advanced companies of
1ts peer group. They have clear objectives, specific annual budgets
and. eoxecutive employdés coordinating che diversity efforts.

Wi 5
To have differenct racgkf ages., and experizacss ot all levels &s gecod
for the croavivity of an sogenluazion. Further, Lt will posizisy the
Company well in the Comminity 2nd. in an incrcasingly competitive.
diverse. and globai market place. Particularly. when 30y of the gas
and 60t of the Company's oil reserves iie outside the .USA and. with o
tendency to increase. K

- i :
Thus, we cordially J.r;qitc all shareholders vo vore for our proposal.
We sppeal vto the instivurional sharesholders Yo support our position.
fr will be 0 good vote, a vote for she “uture. The Board will hava
a defensive atrirude, 'but They have work to do.

N g : P
- END_OF_PROPOSAL i
“‘:“l“f'

Cordially yours,

.
v
L1 S ]
e

./‘L\' & w\-v- fiq 2

TN

A. L. Quincas

Al/aq-lcp 01/97
Frle 2.1




— . s

ANTONIO L. QUINTAS . eye |

SALGADOS. 2640 MAFHA, PORTUGAEF 1 | (fr"r{‘,f',wm( SHIINE S
TEL.: » 351 63 52863 I
FAX: «351 81 8123688
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January 20. 1998

" Securitries and Exchange Commission

Office of Chief Counsel
Division of Corporate Finance
450 Filth Street, N.W.
Washington, D.C. 20549

Subject: Phillips Petroleum Company's letter of January 8, 1998,
Commission File 1-720, Shareholder Proposal Submitted by A.L.
Quintas.
! 1

Dear Sirs, _
We would like commenting on the above subject letter as follows:
1- Personal Grievance

Phillips Petroleum Company(” Phillips") claims: a) the proposal redresses
a grievance and furthers a personal interest; b) we make unfounded claims
regarding the Code of Ethics.

Phillips boast on its conduct with us and. attempts to descredit 'us
before the Commission.

1t is true that our employment was terminated abruptly in 1990. It is
cqually true that wWwe are still seeking the payment of some moheys -
Phillips owns us. It-ic also correct.that we have asked several times.the
Chairmen of the Ethics and.Audit Committees to be given the opportunity
of making an independent. presentation before the said committees: the
requests have,so far.not been accepted.

We are of the opinion, that the aforementioned should not be cause enough
to have our.rights as.shareholder inhibited or restricted.

It is expeditious to accuse a former enmployee of being grievant. It is
what Phillips is doing to omit a proposal that causes some discomfort.

Our proposal does not result in any direct benefit to us or reparation of
the alleged grievance { indemnity, reinstatement. or any other material
or 1imaterial advantage). The proposal is presented in broad terms, it
gould be omitted, if we were to gain an advantage, that could not be
shared by the other stock holders at iarge, or it would redress the
alleged’ grievance in a clear way. In our view, Phillips fails to
demonstrate how the prcposal would meet this criterion.

We feel that the Commission should not base its decision on assumptions
or allegations.should it useful lo the Commission. to evaluate with
impartiallity, we could forward-fan executive summary of our current
differences with Phillips regarding our past employmert.

As a matter of fact, Phillips under Chairman. Wayne Allen. aas posted an
outstanding operating and finantial performance. Lz has been without any
doubt, the best Chairman of Phillips for many years. We do recognized
this. and have over the years voted for the majority of the Directors as
prOposed by the Board. But we are critical. constructive: criticism which
is taken fcr grievance. The strong emphasis on operating and finantial
performance has placed a heavy strain on human resources. Indeed, in the
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-+ last report to shareholders. Phillips acknowledges that 570 contacts were
made to the confidential ethics hot line. Knowing that only a low
percentage of ethics problems do reach this type of service, the real
number is much higher, alarming high. Nevertheless, Philli assumes it
with candid passivity, not to say indifference. This has Only been made
possible by a weak Code of Conduct and Business Ethics. and an even
weaker implementation. Thus, we find totally appropriate the remarks we
made in the proposal. 'a rigorous review of the Company’'s past and
.current practice ought to be conducted by the Board', and the 'Boars’s
Audir Committee needs to take a more direct, investigative, and active
role’'. These remarks were object of depreclative comments by the
Secretary of Phillips in his letter, with the clear Jintent of
descrediting us before the Commission. : : .

Actually, unethical behavior by the Secretary of pPhillips is not new. In
1996, we filed with him a declaration of vote to the annual meeting. We

urged him six times to inform us of the action taken, see attached

letter. he ostensibly lignored all the requests. Let aside the lack of
courtesy, we believe this shows a clear willful predisposition to block

our rights as a shareholder.

2~ Ordinary Business

We believe that when a company embraces the leading values of the
Community with sincerity. it will bring sustainable, long term value to
the shareholders. Phillips has done so with safety and environmental
matters., but is trailing behind on its diversity consciousness: a) lacks
a clear commitment to be one of the bhest of its peer group: b; executive
and senior managerial employment has been effectively locked to the
minorities, except for a few token cases.

Under normal circumstances the diversity acuions advocated by us would
he part of ordinary business. However, in view of the lack of clear
position of the Board on diversity matters, the subject is conspicuous
absent in the reports to the Shareholders and, the possibility of a large
and sucessful cialm be launched against the Company, like it has been
with others, with tangible effects on the Shareholders. we believe the
for the most temporary and exctraordinary measures of the proposal are
legitimare.

3- Mootness

Phillips claims that items 1 through 5 of our proposal were being
substantially addressed prior to the submission of the proposal.

The proposal calls for the changes to be °‘quantifiable, sustainable, -and
their progress measurable’. In the letter to the Commission. Phillips
quantifies only a few of the items. For the progress to be sustainable
and measurable., it woul:' need to be clear where it is and where it wants
to be on all the items. Phillips is totally elusive where it wants to be
on items 1 through S, as well as in the executive minority employment. .

rhillips has lately addopted some measures, but still lacks a clear plan
to to bring it in line with other companies of its peer group.

4- Not a Proper Subject for Shareholder Action

The proposal, if voted by the shareholders., would effectively open the
Company to the minorities, specially relevant would be the opening of
executive employment to the said mincrities., as we defend in the
supporting statement.

The Board would still have full discretion ir all matters of employment
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and business relations. The Board would be committed to the prlnciples
only. The proposal guides but does not substantiates.

To open affectively Philllps to a part of the soclety. withIa the spirit

of the US legislarion, appears to us to be a proper subjoect for
sharcholder actlon.

Based on the above. we oppose Phillips intent of omitting the proposal.
and appeal to the Commission. We stand ready to revise the proposal to
better reflect, what we propose. .

We appreciate your attentioh to this request.

Very truly yours.

A

A. L. Quintas
Attachment: one page

€.c.: W, Allen, Phillips Chairman and CEO r) Mr. Dale J. Billam r}
Chairmen Ethics and Audit Committees
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February 6, 1998

VIA ATRBORNE

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporate Finance

450 Fifth Street, N.W.

Washington, D.C. 20549

Attention: Mr. Sanjay M. Shirodkar
Room 3426, Stop #3-8

Re:  Phillips Petroleum Company (the “Company”)—Commission File No. 1~720.
Shareholder Proposal Submitted by A. L. Qnuintas.

Ladies and Gentlemen:

This is in response to Mr. Qumtas letter to you of January 20, 1998, a copy of

which was received by the Company on or about January 27, 1998. Enclosed are one .

original and five copies of the enclosures discussed below regarding the shareholder
proposal submitted by A. L. Quintas, A copy of that proposal was sent to you with my
letter of January 8, 1997, stating that the Company intends to omit Mr. Quintas’ proposal
from its 1998 proxy materials.

Personal Grievance

We believe that Mr. Quintas’ comments in Item 1, Personal Grievance of his letter
speak for themselves in that they show his continued efforts since his termination in 1990
to seek payment of sums he claims are owed, even though his claims have been reviewed
multiple times by Company Officers and at least once by the Audit Committee of the
Company’s Board of Directors. Shareholder proposals to address a personal grievance
are excludable, see /nternational Business Machine Corporation (January 20, 1998). We
further believe that his commentary under this subject heading shows it is his intent only
» to pursue and comment on his personal perception of the Company’s ethics and grievance
process with which he has carried on personal disagreements for approximately 7 years.
Such personal disagreements are not of inierest or benefit to shareholders generally.

CO9001L
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February 6, 1998
Page 2

His continued disparagement of the Company’s code of ethics is and remains
unwarranted. As stated in my letter in response to his shareholder proposal jn 1996 and
in furtherance of our position on his most recent shareholder proposal, the Company has
had a code of conduct in effect since the late 1970’s. It is “Our Responsibility; a Code of
Business Conducts and Ethics™ revised February 9, 1995 (the “Code™), copies of which
are enclosed. The Code is a formal operating guide which has been approved by the
Company’s Board of Directors. New employees are asked to sign a statement indicating
they have read, understand and comply with the Code. Periodically, employees are asked
to reaffirm in writing their commitment to these principles.

The Code is administered by the head of the Corporate Compliance and Ethics
Office (a full-time position) which handles all ethics compliance items (including the
Company’s “hotline™) and who reports to the General Counsel. The General Counsel and
the Ethics Compliance Head periodically (at least semiannually) make reports to the
Audit Committee of the Board of Directors. As stated in my January 8 letter, the Audit
Committee is comprised solely of independent directors. The Company has no
restrictions on whom may use its ethics hotline, the existence of which is publicized in
various Company publications which are distributed to employees, stockholders, vendors
and the public, Phillips’ Code is not weak and is taken very seriously by the Company,
all its employees, the Board and its Committces.

Ordi Busi
Contrary to Mr. Quintas’ assertions, the Board has taken action as has the
. Chairman and Chief Executive Officer. (See discussion under Mootness below.) - It is the
“ordinary business™ of 2 company in how it addresses issues concerning its workforce, its
relation with suppliers, independent contractors and financial institutions. The
Commission has on numerous occasions so held as was pointed out in the citations in my
letter of January 8. In addition to those citations, see General Electric Company
(January 21, 1998), proposal to require “special sensitivity” in the use of materials
relating to sex, race, color age, creed, religion and national or ethnic origin, and Citicorp
(January 9, 1998), proposal to mandate a compliance program specifically directed at the
Foreign Corrupt Practices Act. ‘

Mootness

The Company believes the actions taken by the Board of Directors and the ad hoc
committee of Directors Boren and Turner and the creation of the Diversity Counsel show
a strong commitment by the Board to the changes necessary to create a diverse
workforce. The strong commitment of management is shown by the enclosed copies of
the letters from W. W. Allen, Chairman of the Board of Directors and Chief Executive
Officer to employees dated December 31, 1996 and to management, dated January 10,
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1997. The Company is, as Mr. Quintas has proposed, per the items set out in my January
8 letter under the heading of Mootness “increasing employee recruitment”, “boosting
purchasing activities”, “giving financial support”, “broadening financial activities” and
“ensuring fair treatment.”

The Company is at a loss to understand how;, if Mr. Quintas® proposal were to be
adopted, it would not take away from the Directors’ discretion in the matters mentioned
in my letter of January 8§ — employee selection and supplier and financial relations. Mr.
Quintas wants to impose his vague ideas on how the Company should address its normal
business affairs, whereas the Company has adopted diversity plans and is implementing
them. . ' .

For the reasons stated in my January § letter and this letter, we respectfully urge
the Commission’s Staff to concur in the Company’s position that Mr. Quintas” proposal
may be omitted from its 1998 proxy materials.

Very truly yours,

QL . Bl
Dale J. Billam
Secretary and Senior Counsel
- 1234 Adams Building
Bartlesville, OK 74004
Ph: (918)661-5638
’ Fax: (918) 662-2301

DIB/jm. ’
Enclosure -

cc:  Mr. Antonio L. Quintas
Salgados, 2640 Mafra
Portugal (Via DHL Air Courier)
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February 16, 1998

Securities and Exchange Commission )
Office of Chief Counsel VIA EXPRESS MAIL
Division of Corporate Finance

450 Fifth Street, N.W.

Washington. D.C. 20549 HPUBUC REFERENCE COP\{”

Attention: Mr. Sanjay M. Shirodkar
Room 3426, Stop #3-8

Subject: Phillips Petroleum Company('Phillips’) - Commission File #l-
720. Shareholder Proposal Submitted by A.L. Quintas. ‘

Dear Sirs.

Phlll.\.ps letter to you on the above subject of February 6., 1998, was'
received by us, via DHL, on February 13, 1998. As result of said
letter, we have the following remarks to make: .

1- Personal Grievance

In an effort to misinform the Commission as to the true intent of our:
proposal, Phillips Secretary and Senior Counsel keeps making reference
to matters related to our past employment with Phillips. :
We.have sought reaching agreement on the matters at fault for a long.
time. These include: a) $ 2118 in air fair repatriation costs: b)
S1382 of shipping damages to one sofa; c¢) compensation for the
interruption of medical treatment and the two year and nine month:
delay in having our household goods shipped from the U.S. to Europe::
d) s521 pertaining to medical expenses; e) the release of the films of
the examination of the brain that we were asked to take at a Phillips
appoeinted clinic in Houston. The unreasonability and absurdity of
Phillips position was last made known to the Chairman of the Audit
(f‘ommittee in our letter of Nay 1, 1997. .he_has..failed_ to answer so’
ar.

Although, this is not of interest or benefit to the evaluation of the-
merits of our proposal it is nevertheless revealing of the methods:
used by Phillips' Secretary to 1nf1uence the Commission independent
assessment of the proposal.

Strict) within the ambit of the proposal, the additiona: information
provn.deu by Phillips reinforces our supporting statement, the comments
in our letter of January 20, 1998 on the weakness of the Phillips'Code
of Cofiduct and Business Ethics: a) Notwithstanding recognizing'
diversity as a core Phillips value, Chairman W. Allen falls short of
making of this value a goal of excellence:; b) Violations of the Code
should be reported to a person independent of the line organization,
who in turn should report directly to the Audit Committee; c¢) The Code
is mute on how violations are dealt with. Phillips attempts in its
letter to the Commission explaining how it administers the Code, we
believe the place to do so is the Code; d) the Code neglects the
conduct expected from contractors. suppliers. and other business
associates, thus failing to recognize their importance.

Therefore and contrary to what is claimed by Phillips. our remarks are
warranted and justifiable. .
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2- Ordinary Business (}!)13(}(’:;

-

Phillips latest statements are non-committal on: a) making Phillips a
leader on diversity initiatives within its peer group: bl_.actively
opening executive employment to minorities. Were these objectlver to
be met. items 1 through S5 of our proposal would become ordinary
business. .

3~ Mootness

our proposal calls for <tThe diversity efforts to dgo beyond the
statements of principle to be guantifiable, sustainable, and their
progress measurable - a management by objectives approach. :
Phillips® Chairman letter of December 31, 1997. implies openly that a
management by objectives approach would be a 'rigid program’. ‘

Phillips®' statement that is complying witn jtems 1) through 5) of our
proposal is perfunctory; it has not been substantiated in a clear
manner.

4- Not a Proper Subject for Shareholder Action

The essence of our proposal is making diversity part of Phillips
mission. At the moment Phillips only mission is to achieve superior
financial returns to its  shareholders. We believe that -the
shareholders are expecting more than just the delivery of solid
financial performance. they want an effective management of ‘Phillips
triple bottom line’ - profits, environmental/safety, and
social/diversity responsibility, and they would like seeing Phillips
reporting regularly on its ‘tripole hottom line'.

For the reasons .stated, we: d'o not concur with the . outright
desqualification of our proposal. which has an ad hominem mark. We
respectfully ask the Commission to make its views known to both
parties.

Very truly yours,
e (P ere A

A. L. Quintas

c.c.: Mr. Dale J. Billam, Phillips Fax:
00 1 918 662 2301
Mr. W. Allen r) Chairman Audit Committee, Phillips Fax:
00 1 918 661 7005
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Secretary L

Phillips Petroleum Co,

1234 Adams Building k \/V()’uf‘? /Clczlwa’ff \JM Oclobin 18 /97¢,
Bartlesville

Dear Mr. Billam,

We would appreciate if you could forward to us at the above address the
transcripts of the last annual meeting, showing that our vote statement

and declaration of May 1., 1996 to Mr. W. Allen and copied to you by fax,
before the meeting, was duly taken care of.

We look forward to hearing from you.
Very truly yours.

A O,

A. L. Quintas
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/an..l-?; fx



PHILLIPS PETROLEUM CO .

PHILLIPS BUILDING

800 PLAZA OFFICE BUILDING
BARTLESVILLE, OK 74004
918. 661.6600

NO ACT

NO ACTION LETTER
Filed on 03/04/1999 - Period: 01/25/1998
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Division OoF
CORPORATION FINANCE

Dale J. Billam

Secretary and Senior Counsel
Phillips Petroleum Company
Bartlesville, Oklahoma 74004
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON,. D.C. 20%49

Re:  Phillips Petroleum Company
Incoming letter dated January 7, 1999
Dear Mr. Billam:

This is in response to your letters dated January 7, 1999 and January 25, 1999
concerning the shareholder proposal submitted by Antonio L. Quintas to Phillips. We
have also received letters from the proponent dated January 20, 1999 and January 27,
1999. Our response is attached to the enclosed photocopy of your correspondence. By
doing this, we avoid having to recite or summarize the facts set forth in the
correspondence. Copies of all of the correspondence also will be provided to the

proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Enclosures

cc: Antonio L. Quintas
Salgados, 2640 Mafra
Portugal

Sincerely,

ewEr
(e (N

"“‘ »
oy s e
J "(7%‘!7 TN B AAINT
& JREGAGELLL L ey

Catherine T. Dixon
Chief Counsel

e ve




March 4, 1999

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Phillips Petroleum Company
Incoming letter dated January 7, 1999

The proposal relates to amending Phillips' bylaws to require shareholder approval
prior to the “alienation" of assets exceeding a certain amount. ’

There appears to be some basis for your view that Phillips may exclude the
proposal under rule 14a-8(i)(4) as relating to the redress of a personal claim or grievance
or designed to result in a benefit to the proponent or further a personal interest, which
benefit or interest is not shared with the other security holders-at large. Accordingly, we
will not recommend enforcement action to the Commission if Phillips omits the proposal
from its proxy materials in reliance on rule 14a-8(i)(4). In reaching this position, we have
not found it necessary to address the alternative bases for omission upon which Phillips
relies.

Sincerely, —_—

AY
{
3

~,

Theresa Regan /
Attorney-Advisor —




' ANTONIO L. QUINTAS
- : SALGADOS. 2640 MAFRA, PORTUGAL
TEL.: + 351 61 52863
FAX: - 351 61 812368
January 27, 1999

Securities and Exchange Commission
office of Chief Counsel

Division of Corporate Finance

450 Fifth Street

Washington, D.C. 20549

Subject: Shareholder Proposal Submitted by A. L. Quintas to Phillips
Petroleum Company (" Company™).
Ladies and Gentlemen:

I would like making the following remarks regarding the Company's
letter to the Commission dated January 25, 1999.

The mere fact that 1 have copied the Chairman of the Audit Committee
of the Company and the Company's Chairman is seen by the Company as
another demonstration of personal grievance! Since 1 quoted both
several times in my letter to the Commission of January 19, 1999
{mailed under January 20. 1999 by typing mistake), I thought elegant
of me to copy them! Indeed, the Company appears obsessive about
personal grievance. ‘ )

The Company claims that the terms ‘“core activities” and
"divisions/cost units" used in my proposal are not explained and may
change. The Company asserts " If Mr. Quintas cannot adequately explain
the terms and parameters of the Proposal. it is too vague for the
Company...." 1 believe the Companv may be trying to mislead the
Commission, and here is why: 1 did not think appropriate to impose on
the Company any other definition of terms than the Company's own
understanding. The Proposal calls for the approval by the shareholders
of the alienation of 50% or more of the 'Company’s declared core
activities and/or Divisions/Cost Units. The terms ‘'divisions/cost
units and ‘core activities’' have been used in an 1interchangeable
manner by the Company in its presentations to the shareholders. The
Company’s 1997 Annual Report defines ‘core activities' as 1) petroleunm
exploration and production on a worldwide scale; 2) natural gas
gathering, processing and marketing in the United States: 3} petroleum
refining, marketing and transportation. primarily in the United
States: 4) chemicals production and distribution worldwide. The 1994,
1995, 1996, and 1997 Annual Reports not only give the same definition
but give also the operating highlights and the financial results of
the said ‘'core activities’'. The ‘core activities' as live businesses
are changing. gyT proposal calls for the shareholder approval cof
alienation of 50% or more. this is a well defined parameter, what
changes 1is its dollar value. In this context. are the doubts about
‘core activities® justified? Or is the Company trying to blur the
Proposal?

"1 am not opposed to make the Proposal clear: to the shareholders by
incorporating any construrtive comments. The Company claims that the
shareholders have already enough protection. 1 believe the Company
assumption will be validated if the shareholders vote against my
proposal. The Company should give its shareholders that freedom.

Very truly yours,
A. L. Quintas




C.

C.: Mr. Dale J. Billam, Secretary and Senior Counsel,

Petroleum Company r) MWMr.
Chairman Audit Committee.

w.

Allen.

Chairman r)

L.

D.

Phillips:
Horner.
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LEGAL January 25, 1999

Via Air Courier

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporate Finance

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Phillips Petroleum Company (the “Company”) — Commission File No. 1-720
Shareholder Proposal Submitted by A. L. Quintas

Ladies and Gentlemen:

By a letter dated January 7, 1999, the Company advised the Commission that it intends to
omit a shareholder proposal received by facsimile on November-27, 1998, from A. L. Quintas, a
former employee residing in Salgados, Portugal (the “Proposal”). On January 19%, the Company
received by facsimile a copy of Mr. Quintas’ letter to the Commission, dated January 20, 1999,
responding to the Company’s position (the “Response”). Oan the morning of the 20% the
Company received by facsimile a “correction letter” regarding the date of the Response. Six
copies of the correction letter are enclosed. :

The Company continues to believe that Mr. Quintas is using the shareholder proposal
process as a means of addressing his personal grievance, and that the Response demoastrates
such a purpose, as does his continued copying of Mr. Homer, Chairman of the Audit Committee,
and Mr. Allen, Chairman and Chief Executive QOfficer.

In regard to Mr. Quintas’ claim that the Proposal is not false and misleading, even his -
discussion in the Response, found on page four, of what he intends by the terms “core activities”
and “Division/Cost Upits™ etc. does not provide an explanation of what he means. If something
is labeled a core activity, division or core unit, can it be changed? Further, when does
culmination or counting begin and how small or large is a core activity, division or cost unit?
Can these items be combined or divided to meet the changes in business environment? Phillips’
business lines have had and will have changing core activities, divisicns and cost units. 1If Mr.
Quintas cannot adequately explain the terms and parameters of the Proposal, it is too vague for
the Company or a shareholider to ascertain the meaning and intent, and for the Company to be
able 1o comply with its terms. '

As stated in my January 7% letter, Mr. Quintas’ Proposal is about his personal grievance
against the Company and is false and misleading within the rules and regulations for soliciting
proxies. Mr. Quintas and other shareholders are adequately protected by Section 271 of the




General Corporation law of the State of Delaware, which requires a vote of the shareholders in
well-defined instances of the sale, lease or exchange of assets.

Very truly yours,

LDle R Bt

Dale J. Billam

Secretary and Senior Counsel
1234 Adams Building
918/661-5638

918/662-2301 (ny

DJB/smt

cc (w/attach.): Mr. Antonio L. Quintas
Salgados, 2640 Mafra _
Portugal (Via Facsimile 351 61 812368 and DHL Air Courier)
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‘January 20, 1999

ANTONIO L. QUINTAS
SALGADOS. 2640 MAFRA. PORTUGAL
TEL.: + 351 61 52863
FAX: +351 61 812368

Securities and Exchange Commission

Office of Chief Counsel ;
Division of Corporate Finance

450 Fith Street. N.W.

Washington, D.C. 20549

Subject: Shareholder Proposal Suvmitted by A. L.‘Quintas (" proponent")
to Phillips Petroleum Company {“"Company:)

Dear Ladies and Gentlemen:

1 would like commenting on the Company’'s letter of January 7. 1999 io
the Commission as follows:

Rule 14a-8(i){4)-Personal Grievance and Special interest.

The Company claims that 1 have a personal grievance. and special
interest because 1 was an employee of the Company.

1 believe that employment matters and shareholder’'s rights are in;
principle separate subjects. uniess there are compelling reasons to do
otherwise. An employee or former employee should not see his rights as’
a shareholder encumbered because of his or her employment with the.
Company. I hope the Commission upholds this principle. ,

The Company could legitimately exclude the proposail if it would result,
in a benefit to me not shared oy other sharenolders at large. or if:
the contents of the proposal would clearly redress the grievance. Or,
the proposal was part of tactic to harm the Company's interests,
willfully.

It is clear in the letter to the Commissio:r tnar the Company does not:
like the proposal. Thus,it could be easy and expeditious tc ciaim that:
the former employee has a special interest ana personal grievance; it
draws instinctual understanding. What special interest and pe:sonas

grievance 1s the Company referring to? ana how would they be met and |
redressed by the proposal? This is the essence to me, a;.a on this the:
Company is mute. Its well worded statement has only the following main

elements: a) self-praise "The Company has negotiated in good.
faith...has afforded him every avenue of appeal...”., 4 th paragraph; |
b) sheds anathema on the proponent. 6th paragraph; <c¢) draws .
similarities with proposals by others: c¢) recalls the two other
proposals 1 submitted that were. in my view, unduly censored. \

The facts that have originated the alleged grievancy and special”
interest are worth recalling. My employment with the Company was
terminated abruptly in 1990. The Company claimed that I made too many
phone calls and lost toc many days of work unjustified. 1 countered
Wwith medical evidence for the four weeks of work lost in ten years and
a tolerated ph@ne call practice. 1 claimed the reasons given were a
mere alibi. The termination redressed the personal grievance that some
Senior Managers of the Company had with me , for allegedly having
denounced corruption in their Division. Immediately after the
termination, I requested the settlement of accounts and a meeting with
the Ethics/Audit Committees of the Board. The Company did not accept
either.
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Three years later, in 1993. The Company agreed to meet for the first
“time. Some  progress was made, my household goods and personal
belongings &tored in Houston were shipped home by the Company, in
accordance with the terms of the employment contract. Both parties
made offers to settle the accounts, but without reaching agreement. A
meeting with the Ethlcs/Audit Committee was denied.

Five years late, in 1995, the Company agreed to meet again. Under
review were again the settlement of accounts and a meeting with the
Audit Committee. The Company responded a few months later by saying
that the Audit Committee had closed the case. Since 1995, ! have with
all education. reminded the Chairman of the Audit Committee that, its
conclusion is not in line with the stature of the Company - a major US
company. My correspondence has either been ignored or returned unopen
and, 1is only now indirectly acknowleged in the letter to the

Commission.

Is in the above general context, that the Company claims that I have a
personal grievance and general interest. Could anyone with all honesty
say, that if the proposal were to be included in the proxy materials
and voted at the 199% Annual Meeting of the Company. it would result
in, either a special benefit to me or in redressing the grievance 1 am
supposed to have? How? Firtly, only a few people know about the
termination disaccord, the shareholders don't need to know about it.
Secondly, if the proposal is rejected, it is the end. Thirdly. if the
proposal is approved, absolutely nothing in it forces the Company to
alter its position with regard to the settlement of the termination of

my employment with the Company.

When the Company claims, in paragraph six, that "... the Proponent has
chosen the Company's Annual Meeting as his forum for redressing a
personal grievance with the Company” is an objectively false

statement.l have never in the Annual Meetlngs I attended,or in the
question I asked. ever brugbht up in public anything that had to do
directly with my past employment with the Company.

|
The Company asserts further, in the same sixth paragraph: " He has
established a pattern of submitting shareholder proposals as part of
an attempt to have his grievance redressed. The Company's perception
of my motivation is clouded with egoism: ) ;

In 1993, I met with the Company to settle the accounts. The Company
proposed to alter the records to show that I had been laid off and to
write a letter of recomendation. I would be paid a laid off
compensation package, in return I would have to sign a desclaiming
letter, that could be interpreted as restricting within others. my
sharehoder rights. 1 rejected. One of my counter proposals was to
leave the records as they were. I would be re-hired, after a period
of work.l would guit the Company with no compensation. The Company
rejected this and other reasonable alternatives. I did not doubt that
the Manager who made the proposal was, within his power, trying to do
his best to settle an uncomfortable case. But, 1 could not stop
thinking that, if a Middle Manager could so easily alter the records,
what could others do in the Company? Does net corruptlon\l;ves of-
altered procedures and records?

At that time, in 1993, there “%n Bartlesville, the Company; c1ty
headquarters many rumors of unethical practices by the Company. In
1995, 1 visited the city again, I heard the same rumors, the detailsg
appeared credible and confirmed my own experience. Thus,to the 19%6 .
Annual Meeting, 1 decided to sponsor a proposal calling for the
Company to promote and endorde the highest standards of business
ethics in the industry.
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The company alleged to the commission I had a personal grievance and
special interest. The proposal was censored.

Following the presentation of the proposal in late 1995, the Company
opened a confidential telephone ethics hot line in 1996. In.the first
year there were 570 contacts. I believe this showed conclusively thgt

the Company had an ethics' deficiency.

The Company in 1996 annual report, stated on page six: ".Clearly,
growth is important to Phillips future ...". 1 believed this growth
would have to come mainly from the foreign operations.The companies
that are more successful in their international operations ‘are the
ones that ‘have an integrated executive management and, make full use
of the potential of the employees of their foreign subsidiaries. The_
Company has long been perceived as being renitent to open his
executive employment to the minorities. In recent years there were
only two exceptions, in what seemed to be more a paliative than a real
commitment. A non-employee minority woman was brought in the Board,'
and a foreign employee was promoted to an executive position.

To promote diversity, I submitted to the 1998 annual meeting a
proposal outlining specific measures to ensure economic opportunities
and fairness for minority business partners and employees. The Company
claimed to the Commission that I had a personal grievance and special
interest. The proposal was censored. :

The proposal was sent .in the winter of 1997. The Annual Report of
March 10, 1998, page 29, placed diversity as major value to be promoted.

In late 1998, the Company announced that planned to alienate for cash.
the control of fundamental assets, all its refineries and petroleum
outlets in the US, to a company where is a minority shareholder.

This is major and sudden change in its strategic thinking and growth
strategy.

In 1993 the Company thought that an integrated company was the best to
ride out the business cycles - 1992 Annual Report. page 6. In 1994,
the Company commented as follows: " Some oil companies spinned their
upstream business and specialized in only one segment. We considered
it but concluded that integration was our number one strength, 1993
Annual Report, page 6. In 1996, the Chairman said " Phillips is a
midsized integrated oil company ... that's the way we beat the
competition”. 1995 Annual Report, page 8.

Faced with fundamental and risky sales, I felt appropriate to have a
stronger element of shareholder control. Thus I filed to the 1999
Annual Meeting the proposal under evaluation.

Again., the Company claims to to the Commission that 1 have persona
grievance and special interest. It appears that the Company influenced
by its own prejudice sees my proposals under a narrow and fixed idea:
personal grievance and special interest. Or it may be just an
expeditious way of stiffling shareholder rights and the flow of ideas.
- . . 1
An impartial review of the facts mentioned in my letter of December
29, 1998 to the Chairman of the Audit Committee of the Company would
show .that there are some reasons to believe ,that the Company may have
a personal grievance with the Proponent. All the correspondence to the
Chairman was either not answered or returned unopen. He knows that the
Proponent wants to make a presentation on the violation of the
Company's Code of Business Conduct and Ethics by some Senior Managers.
The Audit Committee is comprised solely by outside directors who have
a wide range of powers, including monitoring the compliance of the
Company's Code of Conduct. '
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Is this the elevated response that would be expected of the members of
the Committee, all known public figures in the US, were not the
Company to have a marked grievance with the Proponent?

1 hope that the Commission, .as guardian that the rights of the US and
foreign shareholders are not violated, will rule with equity. In case
of doubt, the part being accused, the Proponent, should be given thg

benefit of the doubt.
Rule 14a-B(i)(3)- Violation of Proxy Rules.

The Company has doubts about the meaning of " Any single or multlple
and cumulative alienation of assets representing 50% or more_of the
balance sheet value...”. In the Company's view the words ‘single’,
‘multiple. and ‘cumulative’ are vague, uncertain, and thus false and-

misleading.

I .believe this is part of a tactic by the Company, like under the
Rule 14a-8(1i)(4) to misreprersent the truth. The Webster New
Collegiate Dictionary would guick dissipate any doubts of the Company:
single- only one; multiple- consisting of, including or involving more
than one: cumulative- made of accumulated parts, incresing bg

successive addition. *

The Company claims that the terms "core activities” and
"Divisions/Cost Units” are also false and misleading. The Company has
been structured for many years in four main businesses, their names
keep changing, the most widely used are: Exploration and Production of
0il -and Gas: Gas Gathering Processing and Marketing;
Refining,Marketing and Transportation; Chemicals Production and
Distribution. Why did I called these main businesses Divisions/Cost
Units? Because they are used by Management at the Annual Meetings to
designate the Company's main activities. The 1992 Annual Report in
several of its pages explains that these main activities are made up
of one or more SBU's - strategic business units with their own
profitability and accountability. The term ’'core activities' became
more used for the same purpose starting with the 1994 Annual Report);
‘Phillips Petroleum Company in Brief' ., page 2. In the Financial
Review, the main businessses are called ‘segments'. I thought this term
was much less used, so I did not choose it.

The Company alleges that it has no idea of what the Proponent means.
when for the approval of alienation of main assets. a special report
is requested. I believe the idea is of easy deduction: the reasons why
the shareholders should approve the deal.

The four " core activities” of the Company had an aggregated sales and
operating revenue in 1997 of nearly 15 billion dollars. 50% of the
value of those Divisions/Cost Units is a well defined and significant

limit.

The time frame is another concern of the Company. Annually, the
shareholders come together to evaluate the Company's business
direction. Thus, this should pg“the nitugal~time rrame:-. =2 I TI72.

Any other time frame would be self-défesating,as the Company is engaged
in miscellaneous sales of assets as part of ordinary businesses,
cumulative over a longer period of time would result in a process not
compatible with the Company's activities.

The intent of the proposal is to give the Board the same freedom that
is has today in the ordinary business. The proposal if approved would
block the alienation of fundamental assets of the Company as a fait
accompli to shareholders. It would also protect the Company from a
delapidating ‘'raider’. : ) :
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I believe the intent of the proposal is clear, but I am not opposed to
better it.

Rule 14a-8(i)(1l)- Improper Under State Law

It appears that the Company is making a partisan and liberal
1ntrepertat10n of the Law. The General Corporation Law requires board
approval or recommendatlon precede any action by stockholders.

The intent of the Law is to prevent that the stockholders conclave to
decide on any fundamental matters of the Company excluding the Board.
Conversely, the Board c¢an not exclude itself from any fundamenta;

decision

The intent of the law is not to exclude shareholders proposals from
the Annual Meetings. The proposals included in the proxy documents
include by rule a board recommendation consisting of a vote for or
against. This is enough to meet the General Corporation Law.

The proposal under review does not interfere with the management of
the Company under the direction of the Board. The Board would need a
clear mandate of the stockholders to alienate a fundamental part of

the Company, which is different.

The Company is made up of four core businesses all integrated in a
functional whole. To des-member any or all the parts is, in my view. a
fundamental transaction. A proper subject for a stockholder’s

- proposal.

It appears excessive the Company’s position in the sixth paragraph
that the proposal, a mere proposal, would amount to an abdication of
Board responsibility. In the context of the proposal, the Board would
abdicate if the proposal was submitted to the stockholders without a

recommendation.
Rule 1l4a-8(i){(7)- Crdinary Business

Based on the aforementloned the alienation of fundamental assets, can
not be regarded as a matter of every day ordinary business management.

Based on the &sbove, 1 respectfully appeal to the Commissiom of the
Company's decision to omit my proposal from the proxy materials of the
1999 Annual Meetlng of the Company. I would be grateful if the
Commission could in its reply acknowledge receipt of this petition.

Very truly yours,
N I

A. L. Quintas

P.S.: Company's letter recelved Jan. 8, 1999 by fax and Jan. 20, 1999
by DHL.

c.c.© L. D. Horner, Chairman Audit Committee r) Chairman W. Allen.
Phillips Petroleum Company.
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January 7, 1999 .

Via Air Courier '

Securities and Exchange Commission
Office of Chief Counsel ..

Division of Corporate Finance

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Phillips Petroleum Company (the “Company”) -- Commission File No. 1-720
Shareholder Proposal Submitted by A. L. Quintas

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j), of the Securities Exchange Act of 1934, as amended, Phillips
Petroleum Company (the “Company”) hereby gives notice of its intention to omit from its proxy
statement and form of proxy for the Company’s 1999 Annual Meeting of Shareholders
{collectively the “Proxy Materials™) a proposal and supporting statement dated and received by
facsimile on November 27, 1998 (the “Proposal™) from A.L. Quintas, a former emplovee residing
in Salgados, Portugal (the “Proponent”). The Proposal requests that:

*Any single or multiple and cumulative alienation of assets représenting 50% or more of
the balance sheet value of any of the Company’s declared core activities. and or
Divisions/Cost Units, to an entity where Phillips’ current Directors, their approved
successors, or their legitimate representatives do not or will cease to have a controlling
majority, shall be subject to a specific and express approval of at least 50% of the
shareholders on record. To this purpose. the Company shall prepare and issue to the

shareholders a special alienation of major assets’ report (emphasis added).

Whereas

The Company’s charter, bvlaws. the nghts and prerogatives of'the Directors of the Board
shall be amended as necessary and accordingly (emphasis added).”

Enclosed are six (6) copies of the Proposal.
The Company respectfully requests the concurrence of the Staff of the Division of

Corporation Finance (the “Division™) that no enforcement will be recommended if the Company
omits the Proposal from its Proxy Matenals.




Securities and Exchange Commission
January 7. 1999
Page 2

It is the Company’s position that the Proposal may be omitted from its Proxy Materials
pursuant to 14a-8(i)(4) - personal grievance. special interest; 14a-8(1}(3) - violation of proxy
rules: 14a-8(i)(1) - improper under state law; 14a-8(i}(7) - ordinary business.

le 14a-8(1)(4) - Personal grievance; special interest.

Rule 14a-8(i)(4) permits a company to omit a proposal from its proxy materials if it
“relates to the redress of a personal claim or grievance against the company or any other person,
or if it is designed to result in a benefit to you, or to further a personal interest, which is not - i
shared by other shareholders at large.” The Commission has indicated that proposals presented in
broad terms in an effort to appear to be of general interest to all shareholders may nevertheless be
omitted from a proxy statement under Rule 14a-8(c)(4), the predecessor to Rule 14a-8(i)(4),
when designed to redress a personal grievance or further a personal interest (Release No. 34-
19135, October 14, 1982).

For the Company’s 1996 Annual Meeting, the Proponent sought, by undated letter
received by the Company on November 28, 1995, to include a shareholder resolution (the “1996
Proposal™). The Company requested by letter dated January 9, 1996, that the Securities and
Exchange Commission concur that the 1996 Proposal could be omitted from the Company’s 1996
proxy materials. The Office of the Chief Counsel Division of Corporation Finance by letter dated
February 22, 1996, concurred with the Company’s position that the 1996 Proposal could be
~ excluded from the Company’s 1996 proxy matenals pursuant 1o Rule 14a-8(c)(4) and stated that
“they appear to relate to the redress of personal claim or grievance or are designed to result in a
benefit to the proponent or further a personal interest, which benefit or interest is not shared with
the other security holders at large”. Proponent then sought review by the Chief Counsel of the
Commission to reconsider its response, to which Vincent W. Mathis, Special Counsel of the
Commission responded on March 19, 1996, that “we could find no basis to reconsider our
position.™

. For the Company’s 1998 Annual Meeting. the Proponent sought, by letter dated

November 14, 1997, which the Company received on December 1, 1997, to include a
shareholder resolution (the “1998 Proposal™). The Company requested by letter dated January 8§,
1998, that the Securities and Exchange Commission concur that the 1998 Proposal could be
omitted from the Company’s 1998 proxy matenials. The Office of the Chief Counsel Division of
Corporation Finance response on March 3, 1998, concurred with the Company’s position that the
1998 Proposal could be excluded from the Company’s 1998 proxy materials pursuant to Rule
14a-8(c)(4) and stated that “there appears 10 be some basis for your view that the proposal may
be excluded from the Company’s proxy material pursuant to rule 14a-8(c)}(4) because it appears
to relate to the redress of personal claim or grievance or is designed to result in a benefit to the
proponent or further a personal interest, which benefit or interest is not shared with the other
security holders at large”.




Securities and Exchange Commission
January 7, 1999
Page 3

The Proponent was an employee of a Company subsidiary from February 1, 1981 until
December 15. 1989, and of the Company from December 14, 1989 until his discharge for cause
on October 29. 1990. Following his discharge, Proponent has conducted an extensive, ongoing
correspondence campaign directed toward numerous Company executives. The Company has
negotiated with the Proponent in good faith in the past and has afforded him every avenue of
appeal including consideration of his grievances by members of the Company’s most senior
management, the Manager of Corporate Ethics and Compliance and the Audit Committee, a
committee of the Company’s Board of Directors comprised solely of independent outside
directors. The Audit Committee reviewed Mr. Quintas’ claim (but did not meet with him) at its
meeting on July 9, 1995 and concluded that the Proponent had been fairly dealt with in
accordance with Company policy and related procedures.

Mr. Quintas has continued his correspondence campaign with the Audit Committee. The
Chairman of the Audit Committee, Larry Homner, received a letter dated December 29, 1998, a
copy of which is attached. In that letter, Mr. Quintas reiterates that his “case has to do with the
termination of my emplovment with Phillips and the settlement of accounts™ and asks to “renew
my long standing request to be received and make a presentation to the Audit Committee of the

. Board”. Mr. Quintas also states that “As a shareholder, 1 have been smeared as having a
personal grievance against Phillips”. '

We believe that the Proponent has chosen the Company’s Annual Meetings as his forum
for redressing his personal grievance with the Company. He has established a patiern since 1996
of submitting shareholder proposals as a part of an attempt to have his grievance redressed. The
Staff has taken the position that the shareholder process may not be used as a tactic to redress a
personal grievance, even if a proposal is drafted in such a manner that it could be read to relate to
a matter of peneral interest (emphasis added). See U S West, Inc. (December 2, 1998), Station
Casinos, Inc. (October 15, 1997), International Business Machines (January 13. 1995), Baroid
Corporation (February 8, 1993) and Westinghouse Electric Corporation (December 6, 1985).

Although the Proposal is in a form designed to affect a bylaw amendment, it requires no
different analysis or treatment than the Proponent’s 1996 and 1998 Proposals which were
properly excluded as part of a pattern to redress a personal grievance. This was recently
confirmed by the Commission in LT} Corporation (November 25, 1998) wherein a proponent
having failed to have stockholder proposals submitted in 1996 and 1997 included in LTV’s proxy
statements for those vears, then submitted a proposal for the 1999 Annual Meeting seeking its
inclusion in the proxy materials by proposing a bylaw amendment. In LTV Corporation, the SEC
permitted the exclusion of the proposal submitted for the 1999 Annual Meceting in spite of the
* proposal’s bylaw amendment style. '
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For the reasons stated above, the Company believes that the Proposal, especially when
considered with the Proponent’s very recent letter to the Chairman of the Audit Committee, is
excludable from the Proxy Materials.

Rule 14a-8(i}3) - Violation of proxy rules.

The Company further believes that, pursuant to Rule 14a-8(1)(3) and Rule 14a-9, the
Proposal contains materially false and misleading statements. Rule 14a-8(i)(3) provides that a
shareholder proposal may be omitted if the proposal or the supporting statement is contrary to the
proxy rules and regulations, including Rule 14a-9, which prohibits false or misleading statements
in proxy soliciting materials. :

The Proponent seeks to require stockholder approval of “Any single or multiple and
cumulative alienation of assets representing 50% or more of the balance sheet value of any of the
Company’s declared core activities, and or Divisions/Cost Units...(emphasis added).”

Proponent seeks to have the Company’s Board of Directors manage the business of the Company
and make decisions under vague and uncertain terms, see underscored words.

The phrases underscored above are, in their context, vague and uncertain and as such are
false and misleading. The Company has no idea what the Proponent means when he uses the
- phrases “multiple and cumulative alienation of assets,” “declaréd core activities,” “Division/Cost
Units” or his request for “a special alienation of major assets’ report™. The supporting statement
sheds no light on how thiese phrases should be interpreted. The Company is uncertain as to the
time frame under which it would be required to calculate the “multiple and cumulative alienation
of assets’ and whether the Proponent’s intent is that every minor transaction taken by the
Company, such as a sale or trade of miscellaneous oil and gas interests frequently done by the
Company in the ordinary course of business or the restructuring and elimination of cost units
should be considered. Since a cost unit is a subjective designation and may well vary over time,
50% of such a unit’s book value could be very small or very large. ranging from thousands of
dollars to millions of dollars, and the Company doubits that the stockholders would generally be
concerned about voting on the “alienation” of every cost unit.

The lack of clarity of the Proposal allows for a variety of interpretations to be drawn.
Consequently, if it is difficult for the Company to discern which assets and how, what, and over
what time frame the “alienated” assets should be considered. the Company’s stockholders will
undoubtedly have difficulty knowing on what they are voting to have done. See Corning
Incorporated (February 18, 1997). In Occidental Petroleum Corporation (February 11, 1991),
the Staff noted that a proposal is vague, indefinite and, therefore, potentially misleading if “it is
unclear exactly what action any shareholder voting for the proposal would expect the Company to
take...[and] it is unclear what actions the Company would be required to take if the proposal were
adopted.” See also, Hannaford Brbthers Company (February 17, 1989).
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As statements in the Proposal are vague and uncertain, making them false and mlsleadmg
the Proposal should be excluded on the basis of Rule 142-8(i}(3).

Rule 14a-8(i)( 1) - Improper under state law.

The Proposal is excludable from the Proxy Materials on the basis of Rule 14a-8(i)(1)
which permits a company to omit a proposal from its proxy materials “if it is not a proper subject
for action by shareholders under the laws of the jurisdiction of the company’s organization.”

The Company is incorporated under the laws of Delaware. Section 141(a) of the General
Corporation Law of the State of Delaware (the “General Corporation Law”), 8 Del C. § 141(a),
provides, in pertinent part, as follows:

“The business and affairs of every corporation organized under this chapter shall be
managed by or under the direction of a board of directors, accept as may be otherwise
provided in this chapter or in its certificate of incorporation....”

In the case of fundamental transactions such as a merger, a sale of all or substantially all
the assets or dissolution, the General Corporation Law specifically requires that board approval or
recommendation precede any action by the stockholders. See. e.g., 8 Del.C. §§ 251 (mergers);
271 (sale of all or substantially all of the assets); 275 (dissolution). It is not proper for a
stockholder to avoid or attempt to avoid the requirement that the board of directors approve or
recommend such a transaction before it is presented to stockholders by means of a stockholder
proposal, or for the Company’s Board to defer to the stockholders without taking a position.
Paramount Communications, Inv. v. Time Inc., 371 A.2d 1140, 1134 (Del. 1989) and Smith v.
Van Gorkom, 488 A.2d 858 (Del.1985) (holding that a board of directors may not properly leave
to the shareholders alone the decision to approve or disapprove an agreement of merger).

The Proponent seeks to have the rights of the Company’s Board of Directors, as set forth
under the General Corporation Law and the Company’s charter and Bylaws, mandatorily
amended to give the stockholders “specific and express approval™ of “single or multiple and
cumulative alienation of assets”. The directors, not the stockbolders, are the mangers of the
business affairs of the corporation. Thus, the mandate contained within the Proposal is contrary to
the express language of 8 Del C. §141(a), and being contrary to such provision is improper under
the General Corporation Law. ,

The Proposal would impinge on the Board’s authority or would amount to an abdication
of Board responsibility. Rule 14a-8(c)(1) promulgated under the Exchange Act provides that
where a stockholder’s proposal is not a proper subject under applicable state law, the proposal
may be omitted from the proxy statement. In adopting Rule 14a-8(c)(1), the predecessor to Rule
14a-8(i)(1), the Commission stated that the Board may be considered to have exclusive discretion
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in corporate matters. Accordingly, proposals by security holders that mandate or direct the board
to take certain action may constitute an unlawful intrusion on the board’s authority under the
typical statute. Adoption of Amendments Relating to Proposal by Security Holders, Exchange
Release No. 34-12999 (November 22, 1976).

For the reasons stated above, the Company believes that the Proposal is excludable from
the Proxy Materials because it is improper under state law.

Rule 14a-8(i)(7) - Ordinary business.

Rule 14a-8(i)(7) permits a company to omit a proposal from its proxy materials if it deals
with a matter relating to the company’s ordinary business operations.

Section 141 of the General Corporation Law of the State of Delaware provides that “the
business and affairs of every corporation shall...be managed by or under the direction of a board
of directors, except as may be otherwise provided in this chapter or in its certificate of
incorporation.” As a Delaware corporation, the conduct of the Company s ordinary business
affairs is vested in the Board of Directors. The Proposal would mandate that shareholders have
the authority over the determination to sell, lease, exchange or otherwise dispose of most if not all
of the assets of the Company, depending on how the words “multiple and cumulative alienation of
assets,” “declared core activities” and “Divisions/Cost Units™ are interpreted in the Proposal.
Thus, the Proposal would usurp the functions of the Board of Directors and management in the
ordinary course of the Company’s day-to-day affairs, and would affect its assets regardless of
their value or lack thereof. The Division has noted that generally a corporation’s board of
directors may be considered to have exclusive discretion in corporate matters. See Securities
Exchange Act Release No. 34-12999 (November 22, 1976). See also the Company’s discussion
of its request for-exclusion under Rule 142-8(i)(3), Violation of proxy rules and 14a-8(i)(1),
Improper under state law.

Accordingly, the Company believes that the Proposal should be omitted under Rule
14a-8(i)(7).

. Based on the foregoing, it is my opin'io‘n that the Proposal may be properly omitied from
its Proxy Materials pursuant to Rules 14a-8(i)(4) - personal grievance, special interest; 142-8(i)(3)
- violation of proxy rules; 14a-8(i)1) - improper under state law; 14a-8(i)(7) ordinary business.

In accordance with Rude 14a-8(3)(1). a copy of this lerter is being forwarded to the
Proponent as formal notice of the Company’s intention to omit the Proposal from its 1999 proxy
materials. :
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Should you have any questions or comments regarding the foregoing, please contact the
undersigned at (918) 661-5638 ot Associate General Counsel Monty Stratton at (918) 661-3035.
Please acknowledge receipt of this letter and enclosures by stamping the enclosed additional copy
of this letter and returning it in the enclosed self-addressed stamped envelope.

Your prompt attention to this request is appreciated.

Very truly yours,

MRl
- Dale J. Billam
Secretary and Senior Counsel

Attachments

cc: Mr. Antonio L. Quintas
Salgados, 2640 Mafra
Portugal (Via Facsimile 351 61 812368 and DHL Air Courier)
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ANTONIO L. QUINTAS
SALGADOS. 2640 MAFRA. POATUGAL
TEL.- - 351 61 52863
FAX. +351 61 812368

November 27. 1998

Mr. Dale J. ARf}lam
Secretary and Sanior Counsel
Phillips Petroleum Company
Bartlesville., OK $18661-5638

Dear Mr. Billam.

We hereby submit the following proposal for inclusion in the Proxy
Statement to be voted at 1999 Annual Meeting.
we confirm that -we have been the ouwners of at least one thousand
dollars worth of Phillips stock {C.S. BA56561) and intend to remain so
past the 1999 annual meeting. We have been the owners of said steck
fer more than one year.

i
PROPOSAL
Any single or multiple and cumulative alienation of assets
repres»nting 50% or more of the balance sheet value of any of the
Company’'s declared core activitics, and or Divisions/Cost Units, to an
entity where Phillps' current Dxrec*ors ‘their approved suecessors, or
their legitimate representatives do not or will ccase to havc a
centrolling majority. shall be subject to a sgpecific and express
approval of at least 50% of the shareholders on record. To this
purposc. the Company chall prepare and issue t¢ the shareholders a
special alienation of major assets' report.
. cy

v

Whereas

The Company's charter, bylaws. the rights and prerogotives of the
Directors of the Board shall be amended as necessary and accordingly.

i
SUPPORTING STATEMENT !
The alienation of Refining. Markoting. and Transportation is a scrious
blow to the viability of DPhillips as an integrated and independent
Company., and to people who with work and vision made Phillips 66 a
premier fuel hrand.
Phillips’ objectives have zigzagged since 1994: Phillips is fiercoly
independent, Chairman Allen in anpual rcport 1993, page 7; Rcfining
and Marketing is an important part of our future, Chairman Allen in
annual report 1994, page 4: our strategy is to increase the number of
retail stations. annual report 1995. page 2; we want alliances.
alliances 2% the best. we want to focus on E&P and chemicals. Chairman
Allen in annual report 1997, page 8.
Alzo since 1994, Phillips setr an over arbitious and unrealistic geal
of being one of the top performers in added valuc to its sharcholders.
With only one large and old producing Zield-Ekofisk {n Norway. and
relatively small offshore fields. which are expensive to run, And also
only one major chemical complex. Phillips 1is lacking the stable
foundation to attain superior financial results on a contmumg basis,
when prices and marging are soft.

1=f . |
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The greater amphasis on shareholder return on the shorc ‘
prompted the hand over of control of two of the best reri:ergzzn?h 2::‘
country with -a network of modern fuel outlets. ranked the best by
Fortune Magazine, and an aviation fue! service voted the favorite in|
Proressiona} Pllot Magazine. to a company. itselt a combine. with
lower quality <redentials. Half of the new company refineries are'

small - 85.000 b/d or less. likely to become uncompetitive.The short .
term gains could be offset by the large environmental closing costs of b,
| 4

Tfive refineries in question.

The arguments used ih ‘the RM&T transaction - productivity synergies.
better flexibility. repaying debt (0il & Gas Journal. Oct. 19, 1998) - .

could be used for the loss of control of other major Company's assets.

This would seriously weaken Phillips, leading in its consolidation
into others. The closure of the main offices and the .splitiing of the -

Research and Development facilities in down town Bartlesville. would
be as natural as the recent closure of the UUS headquarters of another
major oil company.

our proposal, if approved., would block the loss of control of any
major assets without the specific and express approval of The owners

of the Company, the shareholders. 'All the other rights of the Board of v

Directors would remain unchanged.

Tt
We believe the best opportunities for synergles. flexibility ,
savings, and shareholder valuc lie %ithin Phillips as an integrated
Company. Sustainable growth should be obtrained by very selective
capital spending and stringent cost control. Investmenis in political

unstable countries and problem areas - Timor Sea. Cameroon. Gabon,

Algeria, should be second priority like they were before 1994.
Countries that have a wvery poor curruption perception index

as defined by Cermany based. non-profit organization, Transparency
international, confliet with Phillips velues.

..

END OF PROPOSAL

Cordially yours,
A. 1. Quintas .

AQ/aq-tcp 01/98
File 2.1
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TEL.. »35) 81 53363 IS8 3 \V - ‘
FAX: + 351 61 892388 g RZCEIVED
Dacember 29, 1998 g ’
, J 0 2968
Mr. L. D. Horner Q/ ¢ ‘

" Chairman Audit Committee I~
Phillips Petroleum Company Jp : JRW
Bartlesville, OK 74004 - =
Dear Mr Horner" ‘ ‘L 4

Last April I sent you a letter. You refused to receive and returned it.
me unopen. [t was unpolite. uncorteous.and very rudc. specially of
someone, who is paid to oversee Ethics in Phillips Petroleum Co. '

The letter dealt with unethical behavior of some Phillips Managers. As
you may know. I have since November 21. 1990 asked for an opportunity to:
make a presentation to the Ethics and Audit Committees. My requests have
been denied so far. ‘

The case has to do with the termination of my employment with Phillips :
and the settlement of accounts. Without and disciplinary warning. [ was '
put outside the docor of the Houston Chemical Complex in 1990. The .
reasons were given three weeks later: excessive unjustified absenteeism
and too many phone calls.

in nearly ten yvears of employment I missed four weeks of worhk all

medical justified. With no public telephones. Engineering and .

Construction had in Houston a very liberal telephone policy. People were

secen on the phone with family and friends. Who has not in Phillips -

received or made a private call. This was no: a case for giving
a few minutcs to clear the desk.

The expulsion occured while I was under medical treatment in Houston.
after 1 returned from Europe where I was under additional medical
observation. when of scheduled leave. and immediately after the results
of a Dbrain examination were made known to Phillips. Said examination
which 1 underwent at Phillips’ request, at a Phillips appointed and paid
clinic.

To terminate an employee while undergeoing medical trecatwent. verified by
Phillips Medical is immoral and unethical. more so because of Phillips
proclaimed values. To terminate an employee, without any conmpensation
and on the spot. should only occur in cases of gross misconduct or
wilful violation of the Code of Business Conduct and Ethics. As this was
not my case, I contend -that the original decision should be re-evaluated
and reversed. '

ruiizlps acrion wds an  C“ac-nominem” one. Taclst anu discriminatory

motivated.

At the time. some empioyees in Norway., where 1 worked, were all ed‘g1
unhappy with the passivity of John Mihm as Engingering Managex'i,ggb%
Engineering Managers Were seen as favoring some Contraclors who employed
close members of their families. and were seen being cntertained lavishly

and frequently by said CORLIACTOIS.: Letters were Sent to upper Phillips
ranagement, made public by Phillips and the allegations dismissed. In
the US. the same pattern c¢ould be seen when 1 was there. Contractors
were allegedly employing close relatives of some Phillips’ Supervisors.
taken to meidls; girlsg¢lubs. etc..
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‘In Norway. The President of Phillips Norway at thc time accused me of
being the promoter of the complaints and, s0id blatantly, that I had no
future in Phillips. I asked if he had any complaint regarding my
performance on the work 1 was supposed to do. He said no. quite the
contrary. In the next few months. my job assignments were transferred to
others, in the end I was ordered to transfer to the US under a new
contract and lower pay. 1 declined on the basis that the objective of
the transfer was to ecircumvent stringent Norwegian labor legislation. to
terminate my employment in the US. John Mihm orders the terminatien in
Norway and I am served with a termination letter.

In the wake of the explosion at the Houston Chemical Complex. John' Mihm
guarantees to me on the phone and in writing that the objective of the
transfer is not dismissal. and that I can await a rather interesting and
challenging job. 1 agree with the transfer, and the termination letter
is recalled. :

Within a few monthsfof being in the US in an unchallenging job, I .am

~calied by David TippeconnlG who Said in @ polite manner that I had no
future in Phillips. I told him that T would not quit if that was what he
expected. 1 asked if he had any complaint regarding the performance on
the job. He sald no. Within 10 months ¢f being transferred to the US, I
was shown to the door as described above. ,

The few weeks of abgence on medical and the phone calls were the alibi.
Allegedly instigated by John Mihm, Phillips Medical Director in an e-
mail message (#27F,26P,.X0897) endorses the expulsion on the basis of Lhe
MRI of the brain paid by Phillips. He discarded the medical
justification [ presented for the absence. Only more than two years

after the expulsion Phillips accepted the documents as good for payment.

When there were important projects going at the Houston Chemicél
Complex, why should Dave Tippeconnic. a Senior Vice-President go, to
Houston and call to a closed door cffice. a low level Portuguese
Engineer that was checking plping systems? i
According to the rumors at the time. there was competition for the jobs
that W. Allen got. D. Tippeconnic and his group were hoping to get the
jobs. Anybody or anything that could tarnish their image was not good.
Suspicions of corruption were brushed aside. the important was B to
fire whom was allegedly denouncing ceorruption. and whose views were
respected by his collegues. I hecome a pariah in Phillips. What follows
in an eloquent testimony to the lack of ethics and respect for people in
Phillips,~allegedly instigated by Tippeconnic/Mihm:

1) To settle the accounts. I proposed several times a meeling. Phillips
refused. The few times I phoned. the calls were evaded:

2) For two years Phillips refused To pay the IRS the money kept in my
escort tax account. Paced with a mounting fine agreed to pay and to
refund sB00 to me; . ‘

3} For nearly three~years Phillips refused to have my household goods
and personal belongings shipped to Portugal as originally agreed. This
was done after I talked with W. Allen at the 1393 Annual Meeting;

4} For three years Pﬁillips refused to accept my medical bills ag valia:

~o




-4) For three years Phillips rcfused to accept my medical bills as valid-

S) After 13 requests to be heard by the Ethics and Au ‘
dit Com
Messrs Bowerman and Shurtz concecded to give me some time in t;‘:tfggg'
area of Phillips Bartlesville Offices when of the 1995 Annual Meetin Y
;Jg;%ehgogggxlngnpgee:;:g &y requesht forl a presentatrion, with the argumegi
) e case himself. Shurtz was quick at i 't
nothing would be changed. In fact. on Jul 12 ey hat
« . .. . 199 irms
that, and ignores all the outstanding items.y > Powerman confirms

o .‘:*:*5;?'*[.@&;_;_‘:;:,' - - - - .- e
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~ 6) Since Lhan, Bowerman and Chappell ignored my letters. You decided to
ceturn my correspondence unopenned. This behavier on your side will not
resolve the outstanding accounts. They are: : .

aj Pnillips agreed in writing to pay my repatriation costs should the US
assignment end. After a few months in Houston awaiting to have my
household goods shipped and accounts- settled in vain. I travelled
Houston-Lisbon. Three years later I returned to Houston and Bartlesville
to see if Phillips was willing to ship the goods. Phillips was. I filed
with Shurtz an itemized and documented expatriation account of $2118 air
fair included. For the last five years Bowerman/Shurtz. on the basis of
petty arguments, don't want to pay: .

b) There is an outéfahding balance of $1318 In shipping damages to a
sofa verified by the shipping company. 1 forwarded the invoice of ‘the
sofa and other back~-up documentation to Shurtz. Bowerman/sShurtz don't

want to pay:;

c) While absent I spent $140 in medical correspondece with Phillips.
Dowerman/Shurtz don't want to pay with, | believe .the argument that
medical absence was unjustified absenteeism-the reason for the
termination. However the corresponding medical bills were paid three
years after they werg incurred. - '

- d) A compensation i‘:o'r‘ the i'ntérruption of medicil treatment. The medical
%g;::\lzi‘@nce and residence permit in the US was canceled forthwith ' by
illips. . :

c) Phillips agreed in 1993 to change the termination in lay-off and
write a letter of recomendation. [ ‘declined on the basis that the
expulsion served only the personal interests of Tippeconnic/Mihm.
Altering the Phillips records showed a pernicious ethics practice. 1
proposed _the re-integration as an employee of the (fompany and
compensation for the 33 months that I was without my housechold goods and
personal beclongings. The date Phillips discarded of its obligation of
gl;cl:lfgrlng the household goods. would be the quitting date. Phillips ‘

f) I asked Phillips fB investigate what happen to the several su i

I > vest: L gestions
1 file with the former Phillips Sugestion Plan. According to some rumors
they were discarded because they were not in the best interests of
of some Managers. ‘

YA mav reanard rtha aAhAuva e inceirnt Fimant Bhuvca Af mAaaAs A - A
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You may regard the above ‘as insignificant. Abuse of power. disregard
elementary ethics. corruption corrodes slowly. it brings in long term -
the downfall of any organization. ,

Rs a shareholder. I have been smeared as having a personal grievance
against Pillips. I seek a change in the current trend of Senior Managers
ovaluating the actions of other Senior Managers. The Code of Conduct and

Bu;ines; Rthics does not. guarantee an impartial review of any case, of
which mine is paradigpatic. ' '

Thus, [ renew my long standing request to be received and make a
presentation to the Audit Committee of the Board.

!

Cordially yours,
- "/\-’\—LO/“-\J‘.’-\’

A. L. Quintas
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~Or *ORATION FINANCE

March 8, 2000

Dale J. Billam
Secretary and Senior Counsel

Phillips Petroleum Company Act / (3</
Bartlesville, OK 74004 | ©

Section /‘{__,[
Re: ' Phillips Petroleum Company F'““f_ -t L . _.,I_
Incoming letter dated January 7, 2000 i\ﬁl—;’fb " 3’ J//OO

Dear Mr. Billam:

This is in response to your letter dated January 7, 2000 concerning the shareholder
proposal submitted to Phillips by Antonio L. Quintas. We also received a letter from the
proponent dated January 10, 2000. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth in the
correspondence. Copies of all of the comrespondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which sets forth
a brief discussion of the Division’s informal procedures regarding shareholder proposals.
Sincerely,

Catherine T. Dixon
Chief Counsel

Enclosures

cC: Antonio L. Quintas
Salgados
2640-577 Mafra
Portugal




March 8, 2000

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Phillips Petroleum Company
Incoming letter dated January 7, 2000

' The proposal relates to Phillips modifying executive compensation so that it is more
performance accountable.

There appears to be some basis for your view that Phillips may exclude the proposal
under rule 14a-8(i)(4) as relating to the redress of a personal claim or grievance. Accordingly,
we will not recommend enforcement action to the Commission if Phillips omits the proposal from
its proxy materials in reliance on rule 14a-8(i}(4). In reaching this position, we have not found it
necessary to address the alternative bases for omission upon which Phillips relies.

Sincerely,

Michael Ferraro
Attomney-Advisor
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% . PHILLIPS PETROLEUM COMPANY o
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January 7, 2000 , 2

Via Air Courier _

. Securities and Exchange Commission
Office of Chief Counsel
Division of Corporate Finance
450 Fifth Street, N'W.
Washington, D.C. 20549 }

Re:  Phillips Petroleum Company (the “Company”) -- Commission File No. 1-720

Shareholder Proposal Submitted by A. L. Quintas

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j), of the Securities Exchange Act of 1934, as amended, Phillips
Petroleum Company (the “Company”) hereby gives notice of its intention to omit from its proxy
statement and form of proxy for the Company's 2000 Annual Meeting of Shareholders
(collectively the “Proxy Materials™) a revised proposal and supporting statement dated December
15, 1999, as further revised by a letter dated December 16, 1999. (the “Proposal”) from A.L.

Quintas, a former employee residing in Salgados, Portugal (the “Proponent”). Mr. Quintas
_submitted his original proposal by fax dated November 29, 1999. The Company responded to
Mr. Quintas on December 9, 1999, advising him that the proposal and supporting statement S
exceeded the 500-word limit under the applicable Securities and Exchange Commission rules and
regulations and specifying the date by which a revised proposal was needed.

The Proposal requests that:
“To modify the executive compensation to make it more performance accountable.
The annual compensation shall include the salary and only one incentive performance programme.
The total remuneration, salary and performance payment shall be competitive, but it should not
exceed by more than 15% the latest peer group industry average. _ ' ‘
The total remuneration shall be based on a rigorous evaluation of the following: 1) relative total
return to stockholders; 2) relative return on capital employed; 3) safety performance; 4) other

measurable objectives; 5) 360-degree assessments by the employees.

Each executive will be given an overall rating by a Compensation Committee made soielf of non
employee Directors. The overall rating will be the numerical average of the yearly performance
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‘ This is Mr. Quintas’ fourth proposal in five years. The Commission concluded that M.
Quintas’ first three proposals could be omitted from the Company’s proxy materials because they
related to the “redress of a personal grievance against the company or any other person, or if it is
designed to result in a benefit to you, or to further a personal interest, which is not shared by
other shareholders at large.” The subject of his proposals change to suit current shareholder
concerns, but his intent remains the same to further his personal grievance against the Company.

For the Company’s 1996 Annual Meeting, the Proponent sought, by undated letter
received by the Company on November 28, 1995, to include a shareholder proposal (the “1996
Proposal™). The Company requested by letter dated January 9, 1996, that the Securities and
Exchange Commission concur that the 1996 Proposal could be omitted from the Company’s 1996
proxy materials. The Office of the Chief Counsel Division of Corporation Finance by letter dated
February 22, 1996, concurred with the Company'’s position that the 1996 Proposal could be
excluded from the Company’s 1996 proxy materials pursuant to Rule 14a-8(c)(4) and stated that
“they appear to relate to the redress of personal claim or grievance or are designed to resultin a
benefit to the proponent or further a personal interest, which benefit or interest is niot shared with
the other secunty holders at large”. Proponent then sought review by the Chief Counsel of the
Commission to reconsider its response, to which Vincent W. Mathis, Special Counsel of the
Commussion responded on March 19, 1996, that “we could find no basis to reconsider cur
position (emphasis added).”

For the Company’s 1998 Annual Meeting, the Proponent sought, by letter dated
November 14, 1997, which the Company received on December 1, 1997, to include a shareholder :
proposal (the “1998 Proposal”). The Company requested by letter dated January 8, 1998, that ?
the Securities and Exchange Commission concur that the 1998 Proposal could be omitted from 1
the Company’s 1998 proxy materials. The Office of the Chief Counsel Division of Corporation
Finance response on March 3, 1998, concurred with the Company’s position that the 1998
Proposal could be excluded from the Company's 1998 proxy materials pursuant to Rule 14a-

8(c)(4) and stated that “there appears to be some basis for your view that the proposal may be
excluded from the Company’s proxy material pursuant to rule 14a-8(c)(4) because it appears to
relate to the redress of personal claim or grievance or is designed to result in a benefit to the
proponent or further a personal interest, which benefit or interest is not shared with the other
secunity holders at large (emphasis added)”. '

For the Company’s 1999 Annual Meeting, the Proponent sought, by letter dated and
received by fax on November 27, 1998, to include a shareholder proposal (the “1999 Proposal”).
The Company requested by letter dated January 7, 1999, that the Securities and Exchange
Commission concur that the 1999 Proposal could be omitted from the Company’s 1999 proxy
materials.  The Office of the Chief Counsel Division of Corporation Finance response on March
4, 1999, concurred with the Company's position that the 1999 Proposal could be excluded from
the Company's 1999 proxy matérials pursuant to Rule 142-8(c)(4) and stated that “there appears
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to be some basis for your view that the proposal may be excluded from the Company’s proxy
material pursuant to rule 14a-8(c)}(4) because it appears to relate to the redress of personal claim
or grievance or is designed to result in a benefit to the proponent or further a personal interest,
which benefit or interest is not shared with the other security holders at large (emphasis added).”

The Proponent was an employee of a Company subsidiary from February 1, 1981 until
December 15, 1989, and of the Company from December 14, 1989 until his discharge for cause
on October 29, 1990. Following his discharge nine (9) years ago, the Proponent has conducted
an extensive, ongoing correspondence campaign directed toward numerous Company executives
and the Board of Directors. The Company has negotiated with the Proponent in good faith in the
past and has afforded him every avenue of appeal including consideration of his grievances by
members of the Company’s most senior management, including the Executive Vice President in
charge of human resources who at the time was also a Director, the Manager of Corporate Ethics
and Compliance and the Audit Committee, a committee of the Company’s Board of Directors
comprised solely of independent outside directors. The Audit Committee reviewed Mr. Quintas'
claim (but did not meet with him) at its meeting on July 9, 1995 and concluded that the Proponent
had been fairly dealt with in accordance with Company policy and related procedures.

Mr. Quintas has continued his correspondence campaign with the Audit Committee. By
letter dated November 8, 1999, a copy of which is attached, with his attachments omitted,
directed to the attention of the Chairman of the Audit Committee, Mr. Quintas reiterates that he
seeks “to settle the accounts” with respect to the termination of his employment with Phillips. He
further states that “I await your approval to be received by the Audit Committee”. He claims that
“[t] his is the twentieth appeal.” As noted by Mr. Quintas in the November 8, 1999 letter, he met
with C. L. Bowerman, an Executive Vice President and member of the Board of Directors until
his retirement this year.

As was asserted in the letter to the Commission on the 1996 proposal, we believed then,
and continue to believe, that the Proponent has chosen the Company’s Annual Meetings as his
forum for redressing his personal grievance with the Company. His established pattern beginning -
in 1996 of submitting shareholder proposals is but a part of an overall scheme to have his
grievance redressed. Mr. Quintas tries to clothe his proposal to be part of the current “hot
shareholder topics™ as evidenced by the 1996 Proposal (code of ethics/equal opportunity), the
- 1998 Proposal (diversity) and the 1999 Proposal (stockholder approval of large corporate
_ transactions). He has continued that pattern this year with the Proposal (executive
compensation). The Staff has taken the position that “the shareholder process may not be used as
a tactic to redress a personal grievance, even if a proposal is drafted in such a manner that it could
be read to relate to a matter of general interest (emphasis added).” See U S West, Inc. (December
2, 1998), Station Casinos, Inc. (October 15, 1997), International Business Machines (January
13, 1995), Baroid Corporation (February 8, 1993) and Westinghouse Electric Corporation
(December 6, 1985). ' :




Securities and Exchange Commission
January 7,2000
Page 5

Although the Proposal concerns executive compensation, it requires no different analysis
or treatment than the Proponent’s 1996, 1998 and 1999 proposals, which were properly excluded
as part of a pattern to redress a personal grievance.

For the reasons stated above, the VCompany believes that the Proposal, especially when
considered with the Proponent's very recent letter to the Chairman of the Audit Committee, is
excludable from the Proxy Materials.

Rule 14a-8(i)(10) — Substantially Implemented.

The Proposal is excludable from the Proxy Materials on the basis of Rule 14a-8(i)(10),
which permits a company to omit a proposal from its proxy matenals “has already substantiatly
implemented the proposal.”

The Company believes that the Proposal is excludable under Rule 141-8(i)(10), because
the executive compensation decisions are currently based on a combination of quantitative and
qualitative measures. The Company’s executive compensation program is administered by the
Compensation Committee of the Board of Directors (the “Committee”). The Committee is
composed of independent, outside directors, who qualify as disinterested persons for purposes of
Rule 16b-3 adopted under the Securities Exchange Act of 1934. During 1999, quantitative
measures employed by the Committee 1o evaluate corporate performance were: relative total
return to stockholders; relative return on capital employed by the corporation; and improving
safety performance through reduction of recordable injuries. These are the same measures the
- Proponent would use. The Committee also used the following gualitative measures of
performance: the application of experience; accomplishments in developing and implementing
strategic plans; contribution to growth of busmess lines; leadership in the industry and community,
and social responsibility.

In addition, the Committee retains the services of an independent third party consultant
who advises the Committee on the competitiveness of the Company’s compensation programs as
well as the appropriateness of their design. Relative shareholder return and relative return on
capital employed are compared to the returns of those companies comprising the peer companies
used for purposes of the performance graph in the Company’s proxy statement. The peer
companies consist of Amerada Hess, ARCO, BP Amoco, Chevron, Conoco Inc., Exxon Mobil,
Occidental Petroleum Corporation, Texaco, Unocal Corporatiord, and USX-Marathon Group.
The Committee also evaluates the overall safety and environmental performance of the Company
using several factors to evaluate such performance.

The Company has implemented an evaluation process for executives, managers and
supervisors that includes a 360-degree evaluation. The evaluations are completed by
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subordinates, peers and those having regular contact with the executive, manager or supervisor
being evaluated. It is not practical and would be cost prohibitive to have all employees
completing a senes of 360-degree evaluations on each various executives.

The Company also has 2 Long Term Incentive Plan. At the end of a three-year
performance period, the Compensation Committee evaluates the Company’s performance to
determine the extent to which target awards have been earned. The Company’s performance is
measured by total stockholder return and return on capital employed, compared with the total
stockholder return and return on capital employed of the peer companies. The Company’s total
stockholder return must be above the bottom quartile when compared with the peer group
(threshold performance) before any award can be approved. Participation is limited to the top 50-
60 executives. The Compensation Committee of the Board of Directors determines the measure .
of performance and the executives who participate.

For the reasons stated above, the Company believes that the Proposal is excludable frofn
the Proxy Materials because it has been substantially implemented by the Compensation
Committee of the Board of Directors.

Rule 14a-8(i)(3) — Violation of proxy rules.

The Company further believes that, pursuant to Rule 14a-8(i)(3), the Proposal contains
materially false and misleading statements. Rule 14a-8(1)(3) provides that a shareholder proposal
may be omitted if the proposal or the supporting statement is contrary to the proxy rules and
regulations, including Rule 14a-9, which prohibits false or misleading statements in proxy
soliciting materials.

The Proponent seeks to require stockholder approval of an overall rating which would be the
numerical average of the yearly performance factors. No information is given by the Proponent on
how each of the first four (4) criteria of his Proposal are to be weighted by the Committee or what
the “other measurable objectives’ might be.

Proponent directs that a 360-degree assessment, by “all the employees shall be asked in
confidentiality and voluntarily to rate the yearly performance of their executives, including but no
limited to: a) communication and management style: b) confidence; c) ability to propel the Company
into a global top performer. The Chairman, the Chief Executive Officer, and the President shall be
evaluated by all the employees. The other executives by the employees of the areas they are
responsible for. The numerical average of all given answers will be the rating (emphasis added).”
Proponent seeks to have the Company’s Compensation Committee and the employees to make
decisions under vague, subjective and uncertain terms. '
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It is neither feasible nor practical to have all 16,200 employees assess the Company’s top two
officers or, for example, for all 6,000 employees in Refining, Marketing and Transportation assess
their top executive on an annual basis. The cost would be substantial and the rating would be too
subjective to provide an accurate assessment of how an executive was performmo his/her job
responsibilities.

The phrases are, in their context, vague and uncertain and as such are false and misleading.
The Company has no idea what the Proponent means or how the Compensation Committee and
the employee 360-degree assessment are both to be used to assess the rating for executives. The
supporting statement sheds no light on how these phrases should be interpreted.

The lack of clanty of the Proposal allows for a variety of interpretations to be drawn.
Consequently, if it is difficult for the Company to discern how the ratings are to be used and
applied, the Company’s stockholders wiil undoubtedly have difficulty knowing on what they are
voting to implement. See Corning Incorporated (February 18, 1997). The Staff in the past has
repeatedly permitted the exclusion of shareholder proposals that are “inherently so vague and
indefinite that neither the shareholders voting on the proposal, nor the Company in implementing
the proposal, would be able to determine with any reasonable certainty exactly what actions or
mmeasures the proposal requires.” Wm. Wrigley, Jr. Company (November 18, 1998). See also,
Occidental Petroleum Corporation (F ebruary 11, 1991), Hannaford Brothers Company
(February 17, 1989)

As statements in the Proposal are vague and uncertain, making them false and misleading,
the Proposal should be excluded on the basis of Rule 14a-8(1)(3).

Based on the foregoing, it is my opinion that the Proposal may be properly omitted from
its Proxy Materials pursuant to Rules 14a-8(i)(4) - personal grievance, special interest; 14a-
8(i)(10) - substantially implemented; and 14a-8(i)(3) - violation of proxy rules.

In accordance with Rude 14a-8(3;)(1), a copy of this letter is being forwarded to the
Proponent as formal notice of the Company’s intention to ormt the Proposal from its 2000 proxy
materials.

" Should you have any questions or comments regarding the foregoing, please contact the -
undersigned at (918) 661-5638 or Associate General Counsel Clyde Lea at (918) 661-3762.
Please acknowledge receipt of this letter and enclosures by stamping the enclosed additional copy
of this letter and returning it in the enclosed self-addressed stamped envelope.
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Your prompt attention to this request is appreciated.

Very truly yours,

DL ALy
Dale J. Billam
Secretary and Senior Counsel

Attachments
cc:  Mr. Antonio L. Quintas

Salgados, 2640-577 Mafra
Portugal (Via Facsimile 351 261 812 368 and DHL Air Courter)

Clyde W. Lea (w/Attachments)




Anténio L. Quintas .

Salgados .
2640-577 Mafra CTIVET
, Portugal : REPCRIVE
December 15, 1999 | DEC 2 7 1393
Mr. Dale Billam Dale J. Billam
Secretary and Senior Counsel
Phillips Petroleum Company , 2 4

Bartlesville, OK 74004
Dear Mr. Billam,

I received yesterday via DHL your letter of December 9, i999, as well'as
the same letter sent by fax also yesterday. Thanks for your comments.:
‘Please find my proposal abridged to comply.

- PROPOSAL

To modify the executive compensation' to make it more performance
accountable. : ‘

The annual compensation shall include the salarv and onlvy one incentive
performance programme. The payment shall be competitive, but it should
not exceed by more than 15% the latest peer group industry average.

The performance payment shall be based on a rigorous evaluation of the
following: 1) relative total return to stockholders:; 2) relative return
on capital employed:; 3) safety performance; 4) other meéeasurable
objectives: 5) 360-degree assessments by the employees. ;

"Each executive will be given an overall rating by a Compensation
Committee made solely of non employee Directors. The overall rating will
be the numerical average of the yearly performance factors. Each factor
will be given a point rating from zero to twenty: 0-3, bad: 4-9, below
average: 10-13, average: 14-17, good; 18B<20 excellent. Executives
securing 10 or 1less points will receive no performance payment.
Executives rated 11 and above will receive 10%t of the salary for each
point as performance bonus. The maximum will be 20 points ori 100%
of the salary as bonus. ‘ .

In the 360 degree assessment, all the employees shall be asked in
confidentiality and voluntarily to rate the yearly performance of their
executives, including but no limited to: a) communication and management
style:; b) confidence: c) ability to propel the Company into a global top
performer. The Chairman, the Chief Executive Officer, and the President
shall be evaluated by all the employees. The other executives by the
employees of the areas they are responsible for. The numerlcal average
of all given answers will be the:rating.

In order to reward excellence, to promote and retain only the best, all
executives rated excellent will receive in restricted stock 10% of the
salary and performance payment. For every .year rated excellent this
percentage will increase by one per cent. The restricted stock will not
be transferable prior to death. disability, retirement, or as otherwise
agreed by the Board of Directors.

SUPPORTING STATEMENT
In an industry in rapid mutation. to maintain Phillips Petroleum Compaﬁy
as an independent and integrated Company, on a path of sustainable

growth and superior financial returns, will becoming increasingly
challenging. To achieve this, adaptability and excellency iit executive

Y .




employment should be promoted and rewarded.

The executive employees should have, and be recognized as having, ROt
jeast by the employees of the Company. the outstanding managing
qualities capable of propelling the Company into the ranks of the global®
elite. . )

"END OF PROPOSAL

Mr. Billam, should the proposal need to be further condensed or re-'
worded please advise. Any constructive comments are welcomed.

1 hope past unfair allegations of personal grievance are dropped. The
proposal is made in good faith and for the good of the Company. Should
the Company not be willing to endorse the proposal, it should at least
let the shareholders choose. '

Very truly yours,
~—- M\‘-QM—__A/\.
A. L. Quintas

351 261 815 863
351 261 812 368 (fax)

AQ/aq-1pp2006/02
File 10.1




Anténio L. Quintas

Salgados
2640-577 Mafra .

_ Portugal PYTIVED
December 16, 1999 ) pEp 2 9 ]999
Mr. Dale Billam , Dale J. Billam
- Secretary and Senior Counsel ‘ A
Phillips Petroleum Company ;. o
Bartlesville, OK 74004 , \
Dear Mr. Billam, ' A ? i

With regard to my letter of yesterday the words payment and performanée
payment could have a dual, unclear interpertation. please amend the
proposal as follows:

1) second paragraph, second line of the proposal. Where it reads 'The
payment shall be competitive,'it should read ' The total remuneration.-
salary and performance payment.-shall be competitive,'

2) third paragraph, first line. Where it reads ' the performance payment

* shall be ...' it should read 'The total remuneration shall be ...' :
3) last paragraph, third line. Where it reads .. salary and
performance payment.' it should read '...total remuneration.’.

Very truly yours,
D e A~

A. L. Quintas

351 261 815 863
351 261 812 368 (fax)

AQ/ag-pp2000/03
File 10.1 .




A. L. Quintas
Salgados
2640-577 Mafra
Portugal

Fax: +351 261 812368
November 8., 1999

Chairman

Audit Committee

Phillips Petroleum Company
Bartlesville, OK 74004

Dear Sir,

Phillips claims that its accountability depends on the strength of its
values like responsibility, honesty and truth. Phillips is more than
words on a charter - it is people. Its strength depends on the integrity
and accountability of its people ( pages 2 and 3 of the 1995 edition of
Phillips' Code of Ethics). ‘
The Audit Committee of the Board is the ultimate guardian of those
values. It is in this context, that since 1990, 1 have been asking for
an opportunity to be received by and make a presentation to the Audit
Committee. This is the twentieth appeal. The first was made November 21,
1990. The Audit Committee has yet to respond.

The objective of the presentation is my expulsion from Phillips. The
reasons invoked were excessive absenteeism ( four weeks in ten years of
employment) and too many phone calls. 1 contend the reasons were a mere
alibi for an ad hominem action: 1 was perceived as the main author of
letters denouncing corruption, improper use of Company's funds, and
other unethical practices, and as such was alleged threatened by some
leading managers of the Company - see my latest letter of December 22,
1998 attached.

The Audit Committee may say that I was received by Mr. Bowerman. This is
correct, after 13 requests to be heard by the Ethics and/or RAudit
Committees and five years past, Mr Bowerman met with me in Bartlesville.
I renewed him my appeal to be heard by the Audit Committee. He said he
would rather do it. Mr.. Shurtz who accompanied him was categorical:
nothing would be changed: this under Mr. Bowerman's complacent smile. A
few months later Mr. Bowerman writes me a letter confirming Mr. Shurtz's
opinion. He did not address any of the outstanding items. Two of the
- several still outstanding items, do show how serious Mr. Bowerman was:

1- Immediately after the expulsion, I asked in writing several times for
a meeting to settle the accounts. My calls to the right Human Resources
people were evaded., I was a pariah. Phillips refused to meet. I ended up
leaving the US without my household goods and personal belongings. Three
years later, Phillips agreed to have my household goods and personal
belongings packed and shipped to Portugal as per the original written
agreement. which alsoincluded the personal transportation costs. In
1993, I filed with the Company personal transportation costs of us's
2118.66 plus per diem allowance. This includes, as you can see from the
back-up documentation which is attached. only one air fair. when I paid
two tickets. Mr. Bowerman does not want to pay since 1993. Better,
Phillips does not want to pay since 1993. Mr. Bowerman <tToOOK
responsibility for Human Resources in 1995. I informed him personally
and in writing., to no avail. !

2- When I tried to return to work after a couple of weeks of medical




absence, I was told that I would have to take an examination of the
brain, before being allowed back to work. I did it at a Phillips
appointed and paid clinic in Houston. As soon as the results were known,
I was called and expulsed. For more than three years. Phillips refused
to -endorse the payment of the medical costs I had incurred while absent.
Faced with overwhelming evidence, including physicians names and phone -
numbers, I was paid most of them, not all. I have also requested the
release of films and magnetic tapes of the examination of the brain. I
renewed the request with Mr. Bowerman, who has so far failed to do so.

The above places inAsharp focus, how Phillips and some of its Senior
Managers implement the values of the Company. :

The Secretary of the Company has authored several letters where I 'am
smeared with epithets of personal grievance against the Company. The
above speaks for itself of whom has the personal grievance.

I await your approval to be received by the Audit Committee.

Cordially yours,

/*M(DM—A/-“

A. L. Quintas

Attachment: ‘

1- Letter of Dec. 29, 1998 to L. D. Horner,

Chairman Audit Committee - 3 pages
2- Expense Statement of 1993 - 10 pages




Antdonio L. Quintas

Salgados
2640-577 Mafra
‘ Portugal
January 10, 2000 ) . fﬁgﬁff 9 ro s !
Securities and Exchange Commission ' -
Office of Chief Counsel
Division of Corporate FlnanCé”
" 450 Fifth Street, N.W.

Washington, D.C. 20549
Subject: Phillips Petroleum Company {the ‘'Company') - Commission PFile

No. 1-720 Shareholder Proposal Submitted by A. L. Quintas
Ladies and Gentlemen:

1 would like commenting on the Company's letter of January 7. 2000 to
the Commission as follows: '

Rule 14a-8(i)(4) - Personal grievance: spec.ial interest :

A shareholder should not have his rights encumbered because of its
employment status with the Company. 1 believe it would be proper to
exclude the proposal if a) it could result into a benefit to the
proponent not shared by other  shareholders at 1large and/or b) the
proposal would clearly redress the alleged grievance. -

As a former employee. I have sought to be received by the Audit
Committee of the Board to make a presentation on outstanding matters
related¥the employment with the Company. These include reimbursement of
repatriation expenses, and other costs arising from the failure of the
Company in discarding of its employment obligations in a timely manner.
namely a two year delay in the shipping of my household goods and
personal belongings.

It is unreasonable of the Company to assert that the inclusion of the
proposal in the proxy statement to the shareholders, would redress the
alleged grievance or that it would meet the specxal interest 1 have
pursued as a former employee. /\

Rule 14a—8(1)(3)- Violation of proxy rules

The proposal calls for the evaluation of executive employees in f1ve
performance areas. The ratings for four areas will be given solely by
the Compensation Committee of the Board. The fifth rating will be given
by the employees of the Company by the numerical average of all given
point ratings- the so called '360-degree assessment. As said in the
proposal ‘'each executive will be given an overall rating...’'. 'The
overall rating will be the numerical average of the yearly performance
factors'. the performan 9\are five, spelled out in the third paragraph
of the proposal Faiters ‘

The proposal makes a cautious departure from ewmskuesse Compensation
Committee' sole evaluation, by introducing an element of employee
evaluation of executlve employment{.ufmmwmz ‘

The numbers of employees quoted by the Company should not 1mpress in
reality the employees would be asked to give a point rating to three.
executives: The €hairman and C.E.O., the Chief Operating Officer, and
the top executive of the division. The rating could be given by e-mail.
and, the numerical average computed electronically.




Rule 14a-8(1)(10)- Substantially implemented

A comparison betw=en the existing and the proposed executive
compensation shows wide and substantial differences: a) salary and three
incentive programs - is changed into salary and only one incentive
program; D) the method of evaluating, quantifying and, rewarding -
excellence is meaningfully different; c¢) a new excellency award is
proposed; d) a limiting cap on executive compensation is set.

In summary. on personal grievance and special interest both parties .
can allege the same. Although it may draw instinctive understanding
towards the Company., the facts should prevail: the evaluation of the
proposal against the allegatidofg’,=. The substantially implemented reason
is more a superficial examination of some basic concepts. On the
violation of the proxy rules, the position of the Company draws
similarities with autocratic governments for whom to implement ' a
democratic vote is too cumbersome, unpractical and costly. Being the
United Stated the cradle of modern democracy, the xtwentieth first
century will lead to the Companies to implement changes to  adapt
themselves better to the society by giving their employees and
shareholders a higher degree of participation. The most successfully
companies will be the ones that at an early stage recognize this. The
proposal 1 submitted has only this objective, and not the ones presented
by the Company to the Commission.

Thus, based on the foregbing, I respectfﬁlly appeal to the Commission 6f
the Company's decision to censor the proposal.

Very truly yours,
A S

A. L. Quintas

351 261 815 863
351 261 812 368 (fax)

AQ/ag-lpc 2000/04
File 10.1

c.c.: Mr. Dale J. Billam
Secretary and Senior Counsel
Phillips Petroleum Company




~ DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to matters
arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy rules, is to
aid those who must comply with the rule by offering informal advice and suggestions and to
determine, initially, whether or not it may be appropriate in-a particular matter to recommend
enforcement action to the Commission. In connection with a shareholder proposal under Rule
14a-8, the Division’s staff considers the information furnished to it by the Company in support of

its intention to exclude the proposals from the Company’s proxy materials, as well as any
information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of the
. statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff of
such information, however, should not be construed as changing the staff’s informal procedures
and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
- to include shareholder proposals in its proxy matenals. Accordingly a discretionary determination
not to recommend or take Commission enforcement action, does not preclude a proponent, or any
shareholder of a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company’s proxy material,
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UNITED STATES . % ‘

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. D.C. 20549

March 12, 2001

Dale J. Billam

Secretary and Senior Counsel
Phillips Petroleum Company
Bartlesville, Oklahoma 74004

Re:  Phillips Petroléum Company
Incoming letter dated January 11, 2001

Dear Mr. Billam:

This is in response to your letter dated January 11, 2001 concerning the sharcholder
proposal submitted to Phillips by Anténio L. Quintas, We also have received a letter from the
proponent dated January 17, 2001. Our response is attached to the enclosed photocopy of your
-correspondence. By doing this, we avoid having to recite or summarize the facts set forth in the
correspondence. Copies of all of the correspondence also will be provided to the proponent.

In connection with this matter, yoixr attention is directed to the enclosure, which sets forth

a brief discussion of the Division’s informal procedures regarding shareholder proposals.

Sincerely,

Martin P. Dunn
Associate Director (Legal)

Enclosures

cc:  Anténio L. Quintas

Salgados f .
2640'577 Mafra ) ) . :f ~' ’ ‘:"‘-, '.. .
Portugal




March 12, 2001

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Phillips Petroleum Company
Incoming letter dated January 11, 2001

The proposal relates to Phillips’ Midyear Shareholder Report.

There appears to be some basis for your view that Phillips may exclude the proposal
under rule 14a-8(i)(4) as relating to the redress of a'personal claim or grievance. Accordingly,
we will not recommend enforcement action to the Commission if Phillips omits the proposal
from its proxy materials in reliance on rule 14a-8(i)}(4). In reaching this position, we have not
found it necessary to address the altemative bases for omission upon which Phillips relies.

Sincerely,
Wi

Michael D.V. Coco
Attormney-Advisor



PHILLIPS PETROLEUM COMPANY <

BARTLESVILLE, OKLAHOMA 74004
918 661-56338

DALE J. BILLAM

Senior Counges :
January 11, 2001

Via Air Courier

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporate Finance

450 Fifih Street, NN'W.

‘Washington, D.C. 20549

Re:  Phillips Petrolenm Company (the “Company”) — Commission File No. 1-720

Shareholder Proposal Submitted by A. L. Quintas

Ladies and Gentlemen:

. Pursvant to Rule 14a-8(3), of the Securities Exchange Act of 1934, as amended, Phillips
Petroleum Company (the “Company”) hereby gives notice of its intention to omit from its proxy
statement and form of proxy for the Company’s 2001 Annual Meeting of Shareholders
(collectively the “Proxy Materials™), a shareholder proposal and “supporting statement” received
from A.L. Quintas, a former employee residing in Salgados, Portugal (the “Proponent”™), by letter
dated November 22, 2000, received by the Company on November 27, 2000 (the “Proposal”),
which is as follows:

“The 2000 Midyear shareholder Report was a very good report with timely and
useful information to the shareholders of the Company. It should be adopted by
the Board of the Company as a must every year. In an every increasing volatile
stock market, shortens the reporting period to the benefit of all.” S

Enclosed are six (6) copies of the Proposal.

The Company respectfully requests the concurrence of the Staff of the Division of
Corporation Finance (the “Staff”) that no enforcement will be recommended if the Company
omits the Proposal from its P@y_l\gten'als.

It is the Company's position that the Proposal may be omitted from its Proxy Materals
pursuant to 14a-8(i)(4) - personal grievance, special interest; 14a-8(1)(10) — substantially
implemented; and 14a-8(i)(7) — ordinary business.
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Rule 14a-8(1)(4) - Personal grievance; special interest.

Rule 14a-8(i)(4) permits a company to omit a proposal from its proxy materials if it
“relates to the redress of a personal claim or grievance against the company or any other person,
or if it is designed to result in a benefit to you, or to further a personal interest, which is not
shared by other shareholders at Jarge.” Under Rule 14a-8(c)(4), the predecessor to Rule 14a-
8(1)(4), the Commission stated that even proposals presented in broad terms in an effort to
suggest that they are of general interest to all shareholders may nevertheless be omitted from a
. proxy statement whep prompted by personal concerns (Securities Exchange Act Release No. 34-
19135, October 14, 1982). The predecessor Rule 14a-8(c)(4) was designed to prevent
shareholders from abusing the share owner process to achieve personal ends not necessarily in the
common mterest of other shareholders. (Securities Exchange Act Release No. 34-20091, August
21, 1983). :

This is Mr. Quintas’ fifth proposal in six years. The Commission concluded that Mr.
Quintas’ first four proposals could be omitted from the Company’s proxy materials because they
related to the “redress of a personal grievance against the company or any other person, or if it is
designed to result in a benefit to you, or to further a personal interest, which is not shared by
other shareholders at large.” The subject of his proposals change to suit current shareholder
concerns, but his intent remains the same to further his personal grievance against the Company.
This Proposal, although complimentary of a publication of the Company, is simply a way to draw
the Company back into conversations to settle his personal grievance against the Company.

. For the Company's 1996 Annual Meeting, the Proponent sought, by undated letter
received by the Company on November 28, 1995, 1o include a shareholder proposal (the “1996
Proposal”). The Company requested by letter dated Janvary 9, 1996, that the Securities and
Exchange Commission concur that the 1996 Proposal could be omitted from the Company’s 1996
proxy materials. The Office of the Chief Counsel Division of Corporation Finance by letter dated
February 22, 1996, concurred with the Company’s position that the 1996 Proposal could be
excluded from the Company's 1996 proxy materials pursuant to Rule 14a-8(c)(4) and stated that
“they appear to relate to the redress of personal claim or grievance or are designed to resultin a
benefit to the proponent or further a personal interest, which benefit or interest is not shared with
the other security holders at Jarge”. Proponent then sought review by the Chief Counsel of the
Commission to reconsider its response, to which Vincent W. Mathis, Special Counsel of the
Commission responded on March 19, 1996, that “we could find no basis to reconsider our
position (emphasis added).”

For the Company's 1998 Annual Meeting, the Proponent sought, by letter dated
November 14, 1997, which the Company received on December 1, 1997, to include a shareholder
proposal (the “1998 Proposal”). The Company requested by letter dated January 8, 1998, that
the Securities and Exchange Commission concur that the 1998 Proposal could be omitted from
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the Company's 1998 proxy materials. The Office of the Chief Counsel Division of Corporation
Finance response on March 3, 1998, concurred with the Company’s position that the 1998
Proposal could be excluded from the Company’s 1998 proxy materials pursuant to Rule 14a-
8(c)(4) and stated that “there appears to be some basis for your view that the proposal may be
excluded from the Company’s proxy material pursuant to rule 14a-8(c)(4) because it appears to
relate to the redress of personal claim or grievance or is designed to result in a benefit to the
proponent or further a personal interest, which benefit or interest is not shared with. the other
security holders at large (emphasis added)”.

For the Company’s 1999 Annual Meeting, the Proponent sought, by letter dated and
received by fax on November 27, 1998, to include a shareholder proposal (the “1999 Proposal”).
The Company requested by letter dated January 7, 1999, that the Securities and Exchange
Commission concur that the 1999 Proposal could be omitted from the Company's 1999 proxy
" matenals. The Office of the Chief Counsel Division of Corporation Finance response on March 4,
1999, concurred with the Company's position that the 1999 Proposal could be excluded from the
Company’s 1999 proxy materials pursuant to Rule 142-8(c)(4) and stated that “there appears.to
be some basis for your view that the proposal may be exchided from the Company’s proxy
material pursuant to rule 14a-8(c)(4) because it appears to relate to the redress of personal claim
or grievance or is designed to result in a benefit to the proponent or further a personal interest,
which benefit or interest is not shared with the other security holders at large (emphasis added).”

For the Company’s 2000 Annual Meeting, the Proponent sought, by letter dated and
received by fax on November 29, 1999, to include a shareholder proposal (the “2000 Proposal”).
The Company requested by letter dated January 7, 2000, that the Securities and Exchange
Commission concur that the 2000 Proposal could be omitted from the Company’s 2000 proxy
materials. The Office of the Chief Counsel Division of Corporation Finance response on March 8,
2000, concurred with the Company’s position that the 2000 Proposal could be excluded from the
Company’s 2000 proxy materials pursuant to Rule 14a-8(i)(4) and stated that “there appears to be
‘some basis for your view that Phxlhps may exclude the proposal under ruIe 142-8(1)(4) as relating

to the redress of personal claim or grievance (emphasis added).”

The Proponent was an employee of a Company subsidiary from February 1, 1981 until
December 15, 1989, and of the Company from December 14, 1989 until his discharge for cause
on October 29, 1990. Following his discharge ten (10) years ago, the Proponent has conducted
an extensive, ongoing correspondence campaign disected toward numerous Company executives
and the Board of Directors. The Company has negotiated with the Proponent in good faith in the
past and has afforded him every avenue of appeal including consideration of his grievances by
. members of the Company's most senior management, including the Executive Vice President in
charge of human resources who at the time was also a Director, the Manager of Corporate Ethics
and Compliance, and the Audit Committee, a committee of the Company’s Board of Directors
comprised solely of independent outside directors. The Audit Committee reviewed Mr. Quintas’
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claim (but did not meet with him) at its meeting on July 9, 1995 and concluded that the Proponent
had been fairly dealt with in accordance with Company policy and related procedures. Mr.
Quintas continued his correspondence campaign with the Audit Committee. In a letter dated
November 8, 1999, directed to the attention of the Chairman of the Audit Committee, Mr.
Quintas reiterated that he seeks “to settle the accounts” with respect to the termination of his
employment with Phillips. He forther stated that “I await your approval to be recewed by the
Audit Committee”. He claims that “[t] his is the twentieth appeal.”

As was asserted in the letters to the Commission on the 1996, 1998, 1999 and 2000
Proposals, we believed then, and continue to believe (as detailed below), that the Proponent has
chosen the Company’s Annual Meetings as his forum for redressing his personal grievance with
the Company. Mr. Quintas tries to clothe his proposal to be part of the current “hot shareholder
topics” as evidenced by the 1996 Proposal (code of ethics/equal opportunity), the 1998 Proposal
(diversity), the 1999 Proposal (stockholder approval of large corporate transactions) and 2000
Proposal (executive compensation). He has continued that pattern this year with the Proposal
(shareholder communications). The Staff has taken the position that “the shareholder process
may not be used as a tactic to redress a personal grievance, even if a proposal is drafied in such a
manner that it could be read 1o relate to a matter of general interest (emphasis added).” See US
West, Inc. (December 2, 1998), Station Casinos, Inc. (October 15, 1997), International Business
Machines (Janvary 13, 1995), Baroid Corporation (February 8, 1993) and Westinghouse Electric
Corporation (December 6, 1985).

.In response to this year’s Proposal, I sent a letter to the Proponent dated December 29,
2000 (the “Letter”), which was delivered via DHL and fax to him. The letter acknowledged with
appreciation the complementary comments of Mr. Quintas regarding the Company’s 2000
Midyear Shareholder Report, which had been prepared and provided to shareholders because
management believed that shareholders would benefit from such a report. As Corporate _
Secretary and Senior Counsel! of the Company, I explained that “Phillips is not required by law to
prepare and provide a Midyear Shareholder Report, but I have no reason to believe that the
Midyear Report will not continue to be prepared and provided to shareholders”. With this
explanation and assurance, Mr. Quintas was asked to consider withdrawing his Proposal. 1
contacted Mr. Quintas on January 9, 2001, when 1 had not heard from him, and he advised that he
had just retumed from a trip and had pot read the letter, but needed time to review it. When I
contacted him later that day, he advised that he would consider withdrawing the proposal, but
emphasized that he only wanted to do so if the Company would reconsider settling with him. 1
agreed to make inquiries on his behalf within the Company. As evidenced by his response to my
suggestion that he withdraw the Proposal, Mr. Quintas continues to use the shareholder proposal
process to draw the Company into discussions regarding the settlement with him as a result of his
termination. '

Although the Proposal concerns shareholder communications, it requires no different
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analysis or treatment than the Proponent's 1996, 1998, 1999 and 2000 proposals, which were
properly excluded as part of a pattern to redress a personal grievance.

For the reasons stated above, the Company believes that the Proposal is excludable from
the Proxy Materials.

Rulé 14a-8(1)(10) — Substantially Implemented.

The Proposal is excludable from the Proxy Materials on the basis of Rule 14a-8(i)(10),
which permits a company to omit a proposal from its proxy materials when it “has already
substantially implemented the proposal.”

The Company believes that the Proposal is excludable under Rule 14a-8(i)(10), because
the Proponent simply wants to mandate that the Company continue to provide a Midyear
Shareholder Report. The Company issued quarterly reports for the first three-quarters of each
year up until 1997, followed by the usual annual reports during those years. In 1998, 1999 and
2000, the Company, for cost saving purposes, chose to only issue a Midyear Shareholder Report.

Management believes that shareholders benefit from an informal summary of information about
the Company’s activities midway through the year. It has been received favorably by the
Proponent and other shareholders. Companies are not required by law to provide shareholders
with a midyear report, but only an annual report to be mailed along with or prior to the proxy
statement. The Company, of course, files Form 10-Q Quarterly Reports and a Form 10-K Annual
Report each year, all of which are on the Company’s website. It is the desire of the Company’s
management to provide a midyear summary of information about the Company in a less formal
format than the Form '10-Q Quarterly Reports. Currently, management has no intention of
discontinuing the Midyear Shareholder Report.

In 2000, K-Mart Corporation sought to omit a shareholder proposal that the corporation
prepare a report on its vendor standards and compliance mechanisms for its vendors,
subcontractors and buying agents. K-Mart’s proponent was seeking to address conditions in
overseas sweatshops. K-Mart’s management explained that it had substantially implemented the
proposal because the company had adopted a workplace code of conduct, initiated a mentoring
program, prepared a report which the Company indicated in the Annual Report was available
upon request, and stated a willingness to discuss shareholder concerns. The Staff determined there
was a basis for K-Mart’s view and granted the no-action letter. K-Mart Corporation
(February 3, 2000).

For the reasons stated above, the Company believes that the Proposal is excludable from
the Proxy Materials because it has been implemented by the Company, and the Company plans on
continuing the Report. . :
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Rule I4a;8(1)§ 7) — Ordinary Business.

The Proposal may be omitted from the Proxy Materials on the basis of Rule 14a-8()(7),

" which permits the exclusion of shareholder proposals that address matters relatmg toa company s

“ordinary business operanons

The Company believes that the Proposal is excludable under Rule 14a-8(i)}(7), because the
Staff has indicated that where, as is the case with the Proposal, a proposal would require the

" preparation of a report on a particular aspect of a registrant’s business, the Staff will consider

whether the subject matter of the report relates to the conduct of ordinary business operation.
Where it does, the proposal, even though it requires only the preparation of a report and not the
taking of any action with respect to such business operation, will be excludable. (Securities
Exchange Act Release No. 34-20091, August 16, 1983).

In Secunities Exchange Act Release No. 34-40018 (May 21, 1998), the Commission
amended the shareholder proposal rules and advised that the Staff would determine excludability
under the “ordinary business standard” on a case-by-case basis, taking into account such factors
as the nature of the proposal and the circumstances of the company to which it is directed.

The Proposal would require a Midyear Shareholder Report which the Company is already
providing to its shareholders. The Proposal does not address any particular aspect of the
Cornpany’s busimess operations, but would mandate communication between the Company’s
management and its shareholders not required by law. The Staff has consistently held that
shareholder proposals relating primarily to the nature of communications between a company and
its shareholder may be excluded as relating to ordinary business. In Santa Fe Southern Pacific
Corporation (January 14, 1988), the Staff concurred that a proposal requesting the company to
present information in company reports in a maoner designed to promote “clear understanding of
all such reports” could be excluded because it related to the “technical preparation of compagy
reports.”

The Staff has also consistently concurred that proposals invelving financial reporting and
accounting policies that are not required by GAAP or by disclosure standards under applicable
law are excludable under Rule 14a-8(i)(7) because they concern matters relating to the conduct of
ordinary business operations. In American Stores Co. (Apnl 7, 1992), the Staff permitted
exclusion of a proposal requiring the Company’s annual report to shareholder to include eamings,
profits, and losses for each subsidiary and each of its major retail operations, because that
proposal sought the reporting of information that was not required by GAAP or by disclosure
standards under applicable law. A Midyear Shareholder Report is not required by GAAP or by
disclosure standards under apphcable law, therefore a proposal requiring such a report should be
excludable.
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For the reasons stated above, the Company believes that the Proposal is excludable from
the Proxy Materials because it seeks to require the Company to communicate with the
shareholders on matters related to the Company’s ordinary business operations (which it is
already doing voluntarily) and requires a report not reqmred by GAAP or by disclosure standards
under applicable law.

Based on the foregoing, it is my opinion that the Proposal may be properly omitted from
its Proxy Matenals pursuant to Rules 14a-8(i)(4) - personal grievance; special interest, 14a-
8(1)(10) — substantially implemented; and 14a-8(i)(7) — ordinary business.

In accordance with Rule 14a-8(j)(1), a copy of this letter is being forwarded to the
Proponent as formal notice of the Company's intention to omit the Proposal from its 2001 Proxy
Materials.

Should you have any questions or comments regarding the foregoing, please contact the
undersigned at (918) 661-5638 or Associate General Counsel Clyde Lea at (918) 661-3762.
Please acknowledge receipt of this letter and enclosures by stamping the enclosed additional copy
of this letter and returning it in the enclosed self-addressed stamped envelope.

Very truly yours,

Dale J. Billam
Secretary and Senior Counsel

Attachments
cc: Mr. Antonio L. Quintas
Salgados, 2640-577 Mafra
Portugal (Via Facsimile 351 261 812 368 and DHL Air Couner)

Clyde W. Lea, Associate General Counsel
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January 17, 2001 Cos

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporate Finance

450 Fifth Street. N.W.

Washington, D.C. 20549

Subject: Phillips Petroleum Company ( the 'Company’')-~ Commission File'
No. 1-720, sShareholder Proposal Submitted by A. L. Quintas.

Ladies and Gentlemen: -

pe
I would like commenting on the Company's letter of January 11. 2001 to.
the Commission as follows:

1})- The Company's declared intention to onmit the proposal from its 2001
proxy materials pursuant to Rule 1l4a(j) on the grounds of Rule ]4a-
B8(i){4} encumbers on and offends my shareholder’ E rights.

1.1})- It is true that ten years ago 1 was an employee of the Company
and that I have been seeking to make a personal presentation, so far
unsuccessfully, to the Audit Committee of the Board, for the reasons
explained in attachment -one, and that in the last six years I have
filed five proposals all censored by the Company. f

1.2} I respectfully ask the illustrious Commission permission to make
the following considerations:

1.2.a)- Tt is easy. it‘s expeditious and draws understanding to claim
that a former employee has a personal grievance and special interest.
In the past. the Commission endorsed the Company's allegations. 1
believe, t:hough, that the subject proposal deserves and merits a
closer review. '

1.2.b)-~ Personal grievances and interests are rife. Current and former
employees as well as other current or former business associates may
have them. The companies are also bound to have special interests and
grievances. My understanding of Rule 14a-8(i})(4) is that are to be
excluded proposals that relate to the redress. of a personal claim or
grievance. Are also to be omitted proposals solely in the benefit of an
individual or restricted dgroup of shareholders. The Commission
understanding that proposals in broad terms to suggest a general
interest may be excluded if they are prompted by personal concerns
appears to have a more -difficult boundary line. Personal and
sharehpldeg concerns may or may not cohabit in harmony, a subjective
mattervfor others to opme For a proposal to be excluded under this
view, there should be, in iy opinion, a readily and immediate link
- the meaning of prompt, between the proposal and the invoked grlevance
and special interest. Otherwise, this argument could readily be used 1n
disfavor of the proponents.

1.3)- The Company presents the Commission a résumé of past proposals
and selects a few isolated phrases of my letter of November 8, 1999 to
the Chairman of the Audit Committee, which I include in attachment one.
The Company asserts that the proposal is simply a way to draw the
Company back into conversations. Is this plausible? The Company had a

good and timely quartely reporting program to shareholders. 1n 1998 the
program was changed to a Midyear Shareholder Report and became erratic.



I for example did not receive the 1998 and 1999 reports, and received
several copies of the year 2000 report with an interval of more than
one month. Rather than being an optional report, the proposal calls for
a clear shareholder mandate with regard to the Midyear Shareholder
Report. Were the proposal included in the proxy materials and voted,
how could it draw the Company into the feared negotiations? And .what
harm could it cause the Company to have it included?

1.4)- For obvious reasons the Company omits from the Commission that
for example a Senior Board Member returned to me unopen a letter I had
sent him, see attachment two. I called such action unpolite,
uncorteous, and very rude in my letter of December 2%. 1998 to the
Company. The Company did neither retract nor apologize. Equally for
obvious reasons, the Secretary of the Company does not reveal that for
the 2000 Annual Meeting I filed with him the question that 1 include in
attachment +three. 1t was a legitimate question, I believe. The
Company discarded the question. Do not these facts show some special
interest and prejudice? :

1.5)- The Secretary in an effort to disparage the proponent before the
Commission misrepresents the Company's last contacts. The Company’s
letter of December 29, 2000 was only sent by DHL. My fax has been out
for servicing. I was away the first week of January and the DHL letter
. was placed in my mail box.- When Mr. Billam called me on January 9,
2001, 1 said 1 had his letter in my mail pile. We agreed to talk half

an hour later, and we did. I said I no problem with agreeing with his

suggestion and recall the proposal. I said I .could not send him a fax,.
because my fax was out, but I could send him a letter. My impression
was that it was not necessary. But I also said that talking with Mr.
Billam, as the Senior Counsel and not the Secretary, it would be nice
to have the matter 1 have brought to the Audit Committee resolved.
Thus, I became very surprised to receive by DHL on January 16, 2001'a
copy of the Company's letter to the Commission. I believe the,Sgc;etary
of the Company feared that 1 could behave in a_lessg proper way™ I have
always respected the Company and is not my waf?‘ hould there be a need
to discuss the merits of the exclustions of my proposals, that should be

done in. the right venue, in a fair way. o o

Thus, based on 1t1he foregoing, I —respectfully will await the
Commissioni decision.

Very truly yours,

A. L. Quintas
Attaément: 4 pages

AQ/ag-am2001/2
File 10.1

c.c.: Mr. Dale J. Billam
Secretary and Senior Counsel
Phillips Petroleum Company

Hr..J. J. Mulva
Chqlrman of the Boarad : -
Phillips Petroleum Company
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OFRCE OF THE
SECRETARY,

‘November 22, 2000

Mr. Dale Billam

Secretary and Senior Counsel ;
Phillips Petroleum Company

Bartlesville, OK 74004 - :

Dear Mr..Billam,

I hereby submit the following proposal for inclusion in the Proxy
Statement to be voted at the 2001 Annunal Meeting.

1 confirm -that I have been the owner of at least one thousand dollars
worth of Phillips stock and intend to remain so past the 2001 annual
meeting. ‘

PROPOSAL

The 2000 Midyear shareholder Report was a very good report with timely
and useful information to the shareholders of the Company. It .
should be adopted by the Board of the Company as a must every year. In
an every increasing volatile stock market, shortens the reporting period
to the benefit of all. ‘

END OF PROPOSAL

Cordially yours,

—%(.Q—WWo
A. L. Quintas

ADQ/pp/am?OOl/l
File 10.1



A. L. Quintas
salgados
2640-577 Mafra
Portugal

Fax: +351 261 812368
Novémber 8, 1999

Chairman

Audit Committee

Phillips Petroleum Company
Bartlesville, OK 74004

Dear sir,

Phillips claims that its accountability depends on the strength of its
values like responsibility, honesty and truth. Phillips is more than
words on a charter - it is people. Its strength depends on the integrity
and accountabllxty of its people ( pages 2 and 3 of the 1995 editlon of
Phllllps Code of Ethics).

The Audit Committee of the Board is the ultimate guardian of those
values. It is in this context, that since 1990, 1 have been asking for
an opportunity to be received by and make a presentation to the Audit
Committee. This is the twentieth appeal. The first was made November 21,
1990. The Audit Committee has yet to respond.

The objective of the presentation is my expu151on from Philllps. The
reasons invoked were excessive absenteeism { four weeks in ten years of
employment} and too many phone calls. I contend the reasons were a mere
alibi for an ad hominem action: 1 was perceived as the main author of
letters denouncing corruption. improper use of Company's funds, and
other unethical practices, and as such was alleged threatened by some

leading managers of the Company - see my latest letter of December 22,
1998 attached.

The Audit Committee may say that 1 was received by Mr. Bowerman. This is
correct, after 13 requests to be heard by the Ethics and/or Audit
Committees and five years past, Mr Bowerman met with me in Bartlesville.
I renewed him my appeal to be heard by the Audit Comnmittee. He said he
would rather do it. Mr.  Shurtz who accompanied him was categorical:
nothing would be changed; this under Mr. Bowerman's complacent smile. A
few months later Mr. Bowerman writes me a letter confirming Mr. Shurtz's
opinion. He did not address any of the outstanding items. Two of the
several still outstanding items, do show how serious Mr. Bowerman was:

1- Immediately after the expulsion, I asked in writing several times for
a meeting to settle the accounts. My calls to the right Human Resources
people were evaded, I was a pariah. Phillips refused to meet. I ended up
leaving the US without my household goods and personal belongings. Three
‘years later, Phillips agreed to have my household goods and personal
belongings packed and shipped to Portugal as per the original written
agreement, which alsoincluded the personal transportation costs. In
1993, I filed with the Company personal transportation costs of USS
2118.66 plus per diem allowance. This includes, as you can see from the
back-up documentation which is attached. only one air fair, when I paid
two tickets. Mr. Bowerman does not want to pay since 1993. Better, ‘
Phillips does not want to pay since 1993. Mr. Bowerman took
responsibllity for Human Resources in 1995. I informed him personally
and in writing, to no avail. ‘

2- When ‘I tried to return to work after a couple of weeks of medical



et

absence, I was told that 1 would have to take an examination of the.
brain. before being allowed back to work. I did ‘it at a Phillips
appointed and paid clinic in Houston. As soon as the results were known.
I was called and expulsed. For more than three years, Phillips refused
to endorse the payment of the medical costs I had incurred while absent.
Faced with overwhelming evidence, including physicians names and phone
numbers, 1 was paid most of them, not all. 1 have also requested the
release of films and magnetic tapes of the examination of the brain. I
renewed the request with Mr. Bowerman, who has so far failed to do so. -

The above places in sharp focus., how Phillips and some of its Senior
Managers implement the values of the Company.

The secretary of the Company has authored several letters where I am
smeared with epithets of personal grievance agalnst the Cbmpany.*The
above speaks for itself of whom has the personal grievance.

I await your approval to be received by the Audit Committee.
Cordially yours,

.—%v~»~(9~—-—~—4x"'

A. L. Quintas

Attachment: .

1- Letter of Dec. 29, 1998 to L.-D. Horner,
Chairman Audit Committee - 3 pages

2- Expense Statement of 1993 - 10 pages
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Anténio L. Quintas
Salgados
2640-577 Mafra
Portugal

May S5, 2000

Mr. Dale Billam
Secretary and Senior Counsel
Phillips Petroleum Company

 Bartlesville, OK 74004

Dear Mr. Billam,

As a shareholder una > o at end this year annual meeting, 1 would
like tabling the . Please be so kind to forward to
above address the written transcript of meeting with the answer.

Question

The last two annual reports give less emphasis to Corporate
Technology. In the new joint ventures and the Chairman’s remarks

....... Research and Development appears to be given low priority. A
hallmark of Phillips since its founder was a strong R&D capable of

“attracting top scientists who spearheaded Phillips business llnes .

growth and competitiveness.

Will it not the transmutation of R&D-into operations will 1ead-fo -a
vulgar engineering team, contributing in the long term, to the

- decline and weakening of Phillips and its joint ventures? As a

percentage of operating and capital expenditures, how have R&D in-
house and subcontracting costs evolved?

End of Question
Cordially yours.
A9 — .
A. Quintas

351 261 812 368({fax)

AQ/aq-pp2000/04
File 10.1




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

. The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information fumished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly. a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

- DIVISION OF
CORPORATION FINANCE
March 23, 2005
Kelly B. Rose '
Baker Botts L.L.P. é/
One Shell Plaza ) : Act: [ 45
910 Louisiana Section:
Houston, TX 770024995 Rule: Ve 2
. . Public
Re:  ConocoPhillips Availability; 5/25/%“‘
Incoming letter dated March 15, 2005 : T 7

Dear Ms. Rose:

This is in response to your letter dated March 15, 2005 concerning the shareholder
proposal submitted to ConocoPhillips by Antonio L. Quintas. We also have received a
letter from the proponent dated March 18, 2005. On February 24, 2005, we issued our
response expressing our informal view that ConocoPhillips could not exclude the
proposal from its proxy materials for its upcoming annual meeting. You have asked us to
reconsider our position,

The Division grants the reconsideration request, as there appears to be some basis
for your view that ConocoPhillips may exclude the proposal under rule 14a-8(1)(4) as
" relating to the redress of a personal claim or grievance, or designed to result in a benefit
to the proponent or further a personal interest, which benefit or interest is not shared with
other security holders at large. Accordingly, we will not recommend enforcement action
“to the Commission if ConocoPhillips omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(4).

Sincerely,

Martin P. Dunn
Deputy Director
cc:  Antonio L. Quintas
Rua da Escola, 3
Salgados
2640-577 Mafra
- Portugal
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BAKER BOTTS LEFC-—-’-"'ED : HOUSTON, TEMS DAIS
P T 770024995 HOUSTON
e rim - 713.229.1234 ONOON
et 5 B W QY FAX713.229.1522 lm
NEW YORK
.. v - ‘I‘D'J' X . RIYADH
" LonPCRATIE A FINARCE e IO
March 15, 2005
001349.0165 : Kelly B. Rose
713.229.1796
FAX 713.229.7996
BY HAND ) kefly.rose@bakerbotts.com
Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

‘Washington, D.C. 20549

Re:  REQUEST FOR RECONSIDERATION - Sharcholder Proposal of Mr. Antonio
L. Quintas — Securities Exchange Act of 1934 — Rule 14a-8

Ladies and Gentlemen: !

- i On behalf of ConocoPhillips, a Delaware corporation (the “Company™), we
respectfully request that the staff of the Division of Corporation Finance (the “Division™)
reconsider its response to the Company’s request to exclude from its proxy staternent and form
of proxy for the 2005 Annual Meeting of Stockholders (the “Proxy Materials™) a shareholder
proposal (the “Proposal”) submitted to the Company by Mr. Antonio._L. Quintas (the
“Proponent™).

On December 31, 2004, we submitted on behalf of the Company a letter to the -
Division requesting that the staﬁ' of the Division (the “Staff””). advise the Company that it would
not recommend any enforcement action to the Securities and Exchange Commission (the
“Commission”) if the Company were to exclude the Proposal from the Proxy Materials pursuant
to Rule 14a-8(b) and Rule 14a-8(f), Rule 14a-8(i)}(3) or Rule 14a-8(i)}(10) and Rule 14a-8(1)(8)
under the Securities Exchange Act of 1934, as amended (the “Act™). By letter dated January 10,
2005, we withdrew Rule 14a-8(b) and Rule l4a-8(i) as a basis for exclusion of the Proposal. On
February 24, 2005, the Staff notified the Company that it was unable to concur in the Company’s .
views with respect to the exclusion of the Proposal in reliance on Rule 14a-8(1)(3), Rule 14a-
8(i}(8) or Rule 14a-8(i)(10).

On March 7, 2005, the Company received additional correspondence from the
Proponent indicating that he would not object to the omission of the Proposal from the Proxy
Materials provided that the Company issue 3,237 shares of the Company’s stock to the
Proponent to represent “full compensation for the liability incurred by P.P.Co. with A. L.
Quintas (ref. letter of Dec. 29, 1998 to Mr. L. D. Homer, Chainman Audit Committee), and for
which ConocoPhillips responds: a) amount equivalent to 30 months of salary ($166,529.0) since
P.P.Co. failed for 33 months, in breach of what had agreed to in writing, to arrange for the
packing and shipping of Quintas’ personal belongings and household goods from Houston to

- HOU03:1014999.}
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Portugal; b) $304.25 in umpaid medical related expenses; ) $1318 pertaining to a sofa shipping
damage; d) $2118.0 in travel expenses to have said goods and belongings shipped.”

‘ The Proponent’s March 7 letter makes clear that the Proposal is not a legitimate
shareholder proposal, but instead relates to the redress of a personal claim or grievance against
the Company. We have enclosed a copy of the Proponent’s March 7 letter, as well as all other
correspondence between the Company and the Proponent relating to the Proposal and
Proponent’s past proposals. For the Staff’s convenience, we have also enclosed a copy of each
of the no-action letters referred to herein. One copy of this letter, with copies of all enclosures, is
being simultaneously sent to the Proponent.

On behalf of the Company, we hereby respectfully request your advice that the
Division will not recommend any enforcement action to Commission if, in reliance on Rule 14a-
8(i)(4), the Company excludes the Proposal from the Proxy Materials.

Description of the Proposal

“The Proposal requests that “as the terms in office of elected Directors expire,
potential candidates of the highest personal and petroleum’ qualifications, integrity and values
shall de [sic] selected and recommended for election, in order to bring the number of members of
the Board of Directors of ConocoPhillips with experience in the oil and gas industry close to or
with parity with Board members with other professional skills.”

Basis fog' Exclusion - Rule 142-8(i)(4) - Personal grievance; special interest

Rule 14a-8(i)(4) permits a company to omit a proposal from its proxy materials if
it “relates to the redress of a personal claim or grievance against the company or any other
person, or if it is designed to result in a benefit to you, or to further a personal interest, which is
not shared by other shareholders at large.” Under Rule 14a-8-(c)(4), the predecessor to Rule 14a-
8(i)(4), the Commission noted that even proposals presented in broad-terms in an “effort to
suggest that they are of general interest to all shareholders may nevertheless be omitted from a

_proxy statement when prompted by personal concemns. (Securities Exchange Act Release No.
3419135, October 14, 1982). The predecessor Rule 14a-8(c){(4) was designed to prevent
shareholders from abusing the shareowner process to achieve personal ends not necessarily in the
common interest of other shareholders. (Securities Exchange Act Release No. 34-20091, August
21, 1983).

This is Mr. Quintas’ seventh proposal over the last ten years. The Staff has
previously concluded that Mr. Quintas’ proposals for the 1996, 1998, 1999, 2000 and 2001 proxy
materials of Phillips Petroleum Company (“Phillips”), the Company’s predecessor, could be
omitted because they related to the “redress of a personal grievance against the Company or any
other person, or . . . (was) designed to result in a benefit to (the Proponent), or to further a
personal interest which is not shared by other shareholders at large.” While the subject of the
Proponent's proposals may change to suit current shareholder concerns, bis intent has remained

HOU03:1014999.1
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the same - to further his personal grievance against the Company. This Proposal is simply a
way to draw the Company back into conversations with the Proponent to settle his personal
grievance against the Company.

The Proponent was an employee of a subsidiary of Phillips from February 1, 1981
until December 15, 1989, and of Phillips from December 14, 1989 until his discharge for cause
on October 29, 1990. Following his discharge more than fourteen years ago, the Proponent has
conducted an extensive, ongoing correspondence campaign directed toward numerous executives
and the board of directors of Phillips. The Company negotiated with the Proponent in good faith
in the past and has afforded him every avenue of appeal including consideration of his
gricvances by members of the Company’s most senior management and Phillips’ Audit
Committee. The Phillips Audit Committee reviewed the Proponent's' claim (but did not meet
with-him) at its meeting on July 9, 1995, and concluded the Proponent had been dealt with fairly
in accordance with Phillips policy and related procedures. However, the Proponent continued
his correspondence campaign with the Phillips Audit Committee. In a letter dated November 8,
1999, which was directed to the attention of the Chairman of the Phillips Audit Committee, the
Proponent reiterated that he sought “the settlement of accounts™ with respect to his termination
of employment from Phillips. He further mdlcated that “1 await your approval to be received by
the Audit Committee” and claimed that “(t)his is the twentieth appeal.”

For Phillips’ 1996 Annual Meeting, the Proponent- sought, by undated letter
received by Phillips on November 28, 1995, to include a shareholder proposal on code of ethics
and equal opportumty (the “1996 proposal") Phillips-requested by-Jetter dated January 9, 1996
that the Commiission concur that the 1996 proposal could be omitted from Phillips’ 1996 proxy
materials. The Staff by letter dated February 22, 1996 agreed with Phillips® position that the
1996 proposal could be excluded from Phillips’ 1996 proxy matena]s pursuant to Rule 14a-
8(c)(4) as it appears “to relate to the redress of personal claim or grievance or are dmgned to
result in a benefit to the proponent or further a personal interest, which benefit or interest is not
shared with the other security holders at large (emphasis added).” The Proponent then requested
that the Chief Counsel of the Commission reconsider the Staffs response, to which Vincent W.
Mathis, Special Counsel of the Commission, responded on March 19, 1996, that “we could find
no basis to reconsider our position.”

For Phillips’ 1998 Annual Meeting, the Proponent sought, by letter dated
November 14, 1997, which Phillips received on December 1, 1997, to include a shareholder
proposal on diversity (the “1998 proposal™). Phillips requested by letter dated January 8, 1998
that the Commission concur that the 1998 proposal could be omitted from Phillips’ 1998 proxy
materials. The Staff’s response on March 3, 1998 agreed with Phillips® position that the 1998
proposal could be excluded from Phillips’ 1998 proxy-materials pursuant to Rule 14a-8(c)(4) as
“there appears to be some basis for your view that the proposal may be excluded from the
Company’s proxy material pursuant to Rule 14a-8(c)(4) because it appears to relate to the redress
of personal claim or grievance or is designed to result in a benefit to the proponent or further a
personal interest, which benefit or interest is not shared with the other security holders at large
(emphasis added).”

HOU03:3014999.1
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For Phillips’s 1999 Annual Mecting, the Proponent sought, by Jetter dated and
received by fax on November 27, 1998, to include a shareholder proposal on stockholder
approval of large corporate transactions (the “1999 proposal™). Phillips requested by letter dated
Jamuary 7, 1999 that the Commission concur.that the 1999 proposal could be omitted from
Phillips® 1999 proxy materials. The Staff’s response on March 4, 1999 agreed with Phillips’
position that the 1999 proposal could be excluded from Phillips® 1999 proxy materials pursusant
-to Rule 14a-8(c)(4) as “there appears to be some basis for your view that the proposal may be
excluded from the Company's proxy material pursuant to rule 14a-8(c)(4) because it appears to
relate to the redress of personal claim or grievance or is designed to result in a benefit to the
proponent or further a personal interest, - which benefit or interest is not shared with the other
security holders at large (emphasis added).”

For Phillips’ 2000 Annual Meeting, the Proponent sought, by letter dated and
received by fax on November 29, 1999, to include a sharcholder proposal on executive
compensation {the “2000 proposal™). Phillips requested by letter dated January 7, 2000 that the
Commission concur that the 2000 proposal could be omitted from Phillips’ 2000 proxy materials.
The Staff’s response on March 8, 2000 agreed with Phillips’ position that the 2000 proposal
could be excluded from Phillips’ 2000 proxy materials pursuant to Rule 14a-8(i)(4) as “there
appears to be some basis for your view that Phillips may exclude the proposal under rule 14a-
8(iX4) as relating to the redress of a personal claim. or mevance (emphasw added).”

For Phillips’ 2001 Annual Meeting, the Proponent sought, by Iétter dated
November 22, 2000, which Phillips received on November 27, 2000, to include another
shareholder proposal relating to executive - compensation (thé “2001 proposal”). Phillips
requested by letter dated January 11, 2001 that the Commission concur that the 2001 proposal
could be omitted from Phillips’ 2001 proxy materials. The Staff’s response on March 12, 2001
agreed with Phillips’ position that the 2001 proposal could be excluded from Phillips’ 2001
proxy materials pursuant to Rule 14a-8(i)(4) as “there appears to be some basis for your view
that Phillips may exclude the proposal under rule 14a-8(1)(4) as relating to the redress of a

personal claim or grievance (emphasis added) ”

For Phillips’ 2002 Annual Meeting, the Proponent sought, by letter dated
November 13, 2001, which Phillips received on November 27, 2001, to include yet another
shareholder proposal relating to executive compensation (the “2002 proposal”). Phillips
* requested by letter dated January 9, 2002 that the Commission concur that the 2002 proposal
could be omitted from Phillips’ 2002 proxy materials. However, in 2002, the Staff did not
concur with Phillips’ position that the 2002 proposal could be excluded from Phillips” 2002
proxy materials pursuant to Rule 14a-8(i)(4). Although the Staff’s reasons for its decisions
regarding the 2002 proposal were not articulated, it is possible that the.decision in 2002 differed
from the six prior decisions because in 2002 the Proponent did not refer to his personal dispute
with Phillips in any correspondence related to the 2002 proposal. In each of the prior six cases,
the Proponent, either in his initial letters relating to the proposals or in related comespondence,
clearly linked his proposals to his ongoing dispute with Phillips.

BOULU3:1014995.1
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" In this case, the Proponent’s initial correspondence relating to the Proposal made
no reference to his dispute with the Company or Phillips. Thus, the Company did not assert Rule
14a-8(i)(4) as a basis for excluding the Proposal from the Proxy Materials. However, the

~ Pioponent’s March 7 letter to the Company makes it crystal clear that the Proponent is abusing
the shareholder proposal process as a means to blackmail the Company into acceding to his
demands relating to his personal grievance against the Company.

As was asserted in Phillips’ letters to the Commission with respect to the 1996,
1998, 1999, 2000, 2001 and 2002 proposals, we continue to believe that the Proponent has
chosen the Company’s Annual Meetings as his forum for redressing his personal grievance with
the Company and its predecessor. His established pattern of submitting shareholder proposals is
part of an overall scheme to have his grievance against the Company redressed. While the
Proponent has tried to clothe his individual proposals in the guise of a “hot shareholder topic” as
evidenced by the 1996 proposal (code of ethics/equal opportunity), the 1998 proposal (diversity),
the 1999 proposal (stockholder approval of large corporate transactions), the 2000, 2001 and
2002 proposals (executive compensation) and the Proposal (board composition), the Staff has
taken the position that “the shareholder process may not be used as a tactic to redress a personal
grievance, even if a proposal is drafted in such a manner that it could be relate to a matter of
. general interest (emphasis added).” See Exxorn Mobil Corporation (March 5, 2001), US West,
Inc. (February 22, 1999); Station Casinos, Inc. (October 15, 1997); International Business
‘Machines Corp. (January 31, 1995); Baroid Corp. (February 8, 1993); Westinghouse Electric
Corp. (December 6, 1985). Accordingly, although the current Proposal relates to board
composition, it requires no different analysis or treatment than the Proponent’s 1996, 1998, 1999,

~* 2000 or 2001 proposals, which were properly excluded by the Staff.

Conclusion

-For the foregoing reasons, the Company respectfully requests your advice that the
Division will not recommend any enforcement action to the Commission if, in reliance on Rule
142-8(i)(4), the Company excludes the Proposal from the Proxy Materials. The Company
presently intends to file its definitive Proxy Materials for the 2005 Annual Mecting with the
Commission on or about Friday, March 25, 2005.

If the Staff has any questions with respect to the foregoing, or if additional
information is required in support of the Company’s position, please call me at (713) 229-1796.

HOU03:1014999.1
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Please acknowledge receipt of this letter and the enclosure by date-stamping the
enclosed copy of this letter and returning it to our waiting messenger. .

Sincerely,

elly B.Rose %\

cc:’ Mr. Antonio L. Quintas (by FedEx)

Elizabeth A. Cook
ConocoPhillips

BOU03:1014999.1
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Antonio I.. Quintas
. Rua da Escola. 3
Salgados
2640~-577 Mafra
Portugal

351 261 815 863
March 7, 2005
Mr. J. J. Hulva
President and C.E.O.
ConocoPhillips

600 North bDairy Ashford
Houston, Texas 77079

Re: Shareholder Proposal of A. L. Quintas to the 2005 Annual Meeting

Dear Mr. Mulva:

Regarding the Securities and Exchange Commission. denial of
ConocoPhillips regquest (S.E.C. letter of PFeb. 24, 2005) and the
unanimous decision of the Board to recommend a vote against the
proposal {Ms. E. A. Cook's letter of Feb. 16, 2005). I would not
object to the omission of the proposal in reference from the
Company's 2005 proxy materials, providing that: :

1) The Corporate Governance Guidelines on Director Qualifications
were, jin due course, revised not only to underline financial
literacy, but the areas highlighted by the Board in the statement of
opposition: “...account and finance, management, domestic and
international markets, leadership, and o0il and gas related
industries...™. ‘

2) 3237 shares of ConocoPhillips were credited with Mellon Investor
Services; account key: Quintas-A-L. investor ID 1250999909549.

. The shares (3237 X $52.6) represent full compensation for the

liability incorred by P.P.Co. with A. L. Quintas ( ref. letter of

-Dec. 29, 1998 to Mr. L. D. Horner, Chairman Audit Committee)., and

Tfor which ConocoPhillips responds: a) amount equivalent to 30.months
of salary ( $166,529.0) since P.P.Co. failed for 33 months, in
breach of what had agreed to in writing, to arrange for the packing
and shipping of Quintas' personal belongings and household goods

- from Houston to Portugal: b) $304.25 in unpaid medical related

expenses: ¢) S1318 pertaining to a sofa shipping damage; d4d) s$2118.0
in travel expenses to have said goods and belongings shipped.

"I hope the above meets with your approval, and lock forward to

receiving a positive reply. as well as, the 2005 proxy documents
expurgated of the proposal and opposing statement:t

Very truly yours, .
S

A. L. qQuintas

~ o~ - WMo o T 7T amhoth »1 Mo v n Panls

3




12842834103 L4
3=314~0S: 1:A4TFM]CONOCO el 2B2E :

"Antonio I.. Quintas
. Rua da Escola, 3
Salgados
2640-577 HMafra
Portugal

351 261 815 863
March 7. 2005

Mr. J. J. Mulva
Presideat and C.E.O.
Conocorhillips

‘600 North Dairy Ashford
Houston, Texas 77079

Re: Shareholder Proposal of A. L. Quintas to the 2005 Annual Meeting

Dear Mr. Mulva:

‘Regarding the Securities and Bxchange Commission. denial of
‘ConocoPhillips request (S.B.C. letter of Feb. 24, 2005) and the
unanimous decision of the Board to recommend a vote against the
‘proposal (Ms. E. A. Cook's letter of Feb. 16, 2005), I would not
.object to the omission ©f the proposal in reference Ifrom the
.Company's 2005 proxy materials, providing that:

1) 'J:he Corporate Governance Guidelines on Director Qualifications .

were, in due course, revised not only to underline financial

literacy, but the areas highlighted by the Board in the statement of
opposition: "...account and finance, mnanagement. domestic and
international "markets, leadership, and o0il and gas related
industries...".

2) 3237 shares of ConocoPhillips were credited with Mellon Investor
Services, account kKey: guintas-A-L, investor ID 1250999909549.

The shares (3237 X 852.6) represent full compensation for the

- 1liability incurred by P.P.Co. with A. L. Quintas ( ref. letter of .

-Dec. 29, 1998 to Mr. L. D. Horner, Chalrman Audit Coumittee), and
for which ConocoPhillips responds: a) amount equivalent to 30 months
of salary ( $166,529.0) since P.P.Co. failed for 33 months, in
breach of what had agreed to in writing, to arrange for the packing
and shipping of Quintas’ personal belongings and@ household ‘goods
from Houston to Portugal; b) $304.25 in unpaid medical related
expenses; c¢) $131B pertaining to a sofa shipping damage; d4) S$2118.0
in travel expenses to have said goods and belongings shipped.

I hope the above meets with your approval, and looi: forward to
receiving a positive reply, as well as, the 2005 proxy documents
expurgated of the proposal and opposing statement!

Very truly yours, ,

A. L. Quintas

~ ~ *» Mrc v T f omhath 1 My Q n [ BV P




”*=="OffiEE=Uf‘chfef=00unse:— - %

v

i Antonio L. Quintas
Rua da Escola, 3

salgados —_—

- 2640-577 Mafra ‘ A :

Portugal SE

March 18, 2005 N

Division of Corporate Finance
Securities and Exchange Commission
450 Fifth Street, N. W.
Washington, D. C. 20549

Re: Request of BakerBotts L.L.P. of Mé:ch 15, 2005 on Behalf of- —
ConocoPhillips - Proposdal of A. L. Quintas

Ladies and Gentlemen:

Pursuant to Rule 14a-8(k). I have received by FedEx the above subject
on March 17, 2005. By eXxpress mail, I am forwardlng to the Staff,
today. my reponse under Rule 14a-B(kJ: :

Please find attached an advanced copy of the response. withoex

:attachments-

Very truly yours,

g i)

A.,L,kQu1ntas ) P
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st ’ Antonio L. Quintas
. Rua da Escola. 3
Salgados
2640~577 Mafra
Portugal

351 261 815 863
1arch 18, 2005 ‘

Jffice of Chiét Tounser—=x- emmmmee—
Jivision of Corporate Finance ST T e SR Tl e L S
securities and Exchange Commission T ——— - -

450 Fifth Street, N.W. T

washington, D.C. 20549

Re: Request for Reconsideration of BakerBotts L.L.P. of March 15,
2005 on Behalf of ConocoPhillips - Proposal of A. L. Quintas

Ladies and Gentlemen:

T respectfully submit for your consideration the following:

1- Following the Cotmmission decision of February 24, 2005. under the ) ‘;
title of request for reconsideration, BakerBotts is effectively. R &
submitting a new request calling for the exclusion of the proposal, -

_this time, under” the provision of Rule 14a-8(iY(4) -
—3rievance~ special interest.
- “"'—‘<--...._

———

Personal A

- 2- BakerBotts contends = —— r--of._March 7, 2005 of the
Prooonent To -~ ConocoPhillips makes clear that i
STl not ~ & ‘lemtlmate_shareholder ‘proposal... .’ {(page 2.
“..- to further ... personal ‘grigvance against _the Co‘ﬁi‘pany - (page ——
3, § 1): ©) "... = simply a way ' Tto- draw the cmv*back% Ea
conversations with the Proponent...” (page 3. § 1): 4d) "... a proces?é""“"""“"--u
... to black mail ‘the" Company-——" (page 5, § 1). 5.
Apart from the blackmail —aliegation, BaKerBotts—espouses_ word by 23
" word® the argumentatlon brought before the Staff>—-by. . PHillips——— ==
' Petroleum © Co. (“ ~ Phillips"™), one of the two COmparues
predecessors of ConocoPhillips. in opposing the proposal submitted
and voted at Phillips® 2002 Annual Meeting. In 2002, the Staff did
not concur with Phillips' reasons.
In borh companies. Phillips and ConocoPhillips, Mr. J. J. Mulva was Lo
and is the c¢chief Executive Officer. Phillips in 2002
statement of opposition attacked primarily The person and
. credibility of the Proponent ( attachment one). Unable to attend or
arrange a representative to be present at the meeting. the Proponent
asked Mr. Mulva to read before Phillips® 2002 annual meeting a o
brief statement in defense-r of his person. Mr. Muiva =~ Kept .

the statement in his pocket™ and did not do what was asked to ( see
attachment two).

3- As the records of the Commission show, both ®*hillips and the
Proponent, alleged before the Commission mut:nlal personal grievances.
BakerBotts unburies, before the Staff. the whole case agdgain.

WIjxen both parties claim mutual grievances, where should be drawn the
dividing line? .

-1~

————...

T ————

[
1d




In the answer to the guestion: will the proposal. in any way. even
remote. force the Company to address and or settle the alleged
grievance(s) or special interest{s)?

In the present case. the answer is a clear no. Thus, the exclusion
01 the proposal under the rule of persconal grievance and or special
1nterest ought not be upheld by the Commission.

——.
T
'

4- The letter of the Proponent of March 7., 2205 to ConocoPhillips
proposes two confidence building steps for the withdrawal of the
proposal:

4.1- ConocoPhilllps current guldellnes on - Dlrectors Qualification .L§

stress financial literacy. This has reésulted in a Board that looks R
more like of a bank with oil and gas investments than with a Board ’
a petroleum company. ConocoPhillips in the statement of opposition .
brings oil and gas, and financial literacy to the same level. It is
a positive thing, but for it 'not to be just '1ip service” to
proposal. the Proponent suggested COnOCOPhlllJpS revision of

it

i

4.2- The payment that is asked for is not money under the table
It is a legitimate payment that is due to the Proponent net as a

’.shareholder. but as a past Phillips® employee. To fulfill what
is just, "is good ethics'

S!'TiThere-1snno:Lb&ackmamé#vin-xheuaioresa1d~_CDnQaQ£hlLl~ES is not
being constralned in any way?t? ==

=y

"5 BakerBorts . aoes_-not'*alarify what-k’ind of "power: Tr~ha§mrece::y.ed.=;;..__'
from ConocoPhillips. Has the Board of "CondécéoPhillips delegated*===f§f
uncondltional power _ _or _are the 'v v1ews -of. BakerBotts._subJect to TS

.ratlfxcafibn_by‘*ConocoPhiiiipsf i T 1%¢§§§§

The Proponent has asked <this guestion to the Secretary of i
ConocoPhillips ( letter to Tthe Comm1551on of January 14. 2005. item

3)with no reply to date.

The question is relevant, 1if the Board of ConocoPhillips takes the

view that- the Proponent‘s lettéer of March 7, 2005 amounts o
bLackma11 the Proponent will recall the letter. And if the proposal A5
1" sq unethical. the Proponent will consider recalling the proposal
under evaluation, if permitted.

Sy

Please find attached six copies:- of this letter.. A copy .is . being
sent to ConocoPhillips and BakerBotts, L.L.P..

Very truly yours.
ALl g -

_A. L. Quintas ’ ‘::
Attachment: two pages

.C.c.: Mr. J. J. Mulva r) Mrs. E. J. Lambeth, ConocoPhillips w/a
Mr. P. whitman r) Mrs K. B. Rose. BakerBotts. L.L.P. w/a

-2~
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. et Anténio L: Quintas G

Lot salgados L e

. . . : 2640-577 Mafra S
Y Portugal Y
July 25. 2002 - ‘ : . -

-, J. J. Mulva o
.. Chairman ' : ' .
ORI oY SV P B Y S PSS T2 M M B SR e IRV SR A - <
" Batlesville. OX 74C04 ===

Dear Mr. Mulva.

Thank you for the cobY of the rranscript of the May 6th Annual Meetling 7
of Stockhclders. which I Teceived with-a. big .delay. through 2 German 4
postal service. ~ ’ t

- - ——— e -

I was very surprised to learn your asking if there was anybody TO ;-
present my proposal. By my fax of May 3. 200z, I gave Yyou advance. ['¥
-~ - potice that 1 would neither attend nor send a representative To the -
" meeting. and asked you ‘to read a statement. before <tThe meeting, “inie
. support of ay’ proposal ‘and- in defense. of -my_person_(. I _confirmed with .r
your secretary Linda. on Friday.-May 3. 20027 that the 'fax . was well g

receive and stressed its importance) -

(Mi

You also did not zddress the guestions of my letter of aApril- 30, 2002.
The SEC rules and regulations did not Forbid you. There was time. There " -

- ﬂgz‘p‘._pq._._.gues:tiong made. As a matter of fact. the annual meeting ' is the .::
~ correct foTam - = -memﬁﬁ*ﬁ——zm:mea:ingf_ renderatandd S
f——-4-ré1evan:_.qxar_t¢1:s_71nf,luenci ng the Company. , N
Fliel g e - S — : N
Tl M. Mulvall do YouT N veany Sexplanetioh-forTne-abovelo————r——r 2 - =
Very.truly. YOMISITZ oo ... e S e
- e = $ot= msee=Tesie o oo e rmmme o e Y i mtee el ut PR
LY o=ty - R o ~" ~__,.$
AR s - ==
A. L. Quintas '
LALO/ DD/ 2002-2
file 10.1
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Réﬁlge. The repbn should ilso cover the financial costs of
me plan and the expected return.”

_.v

Suppomng Staternent:

National Wildlife Refuge (“ANWR"). ANWR is an area of Lo
approximately 19 million acres located on Alaska’'s
northernmost coast. The Coastal Plain makes up about 1.5
million atres within ANWR, or approximately 8 perceat. The i
Company-does not own, and has never owned, any land or !?)

mat we commue te protecl the wuldlsfe fi sh and wnldemess
:that mak& up the rest of this invaluable part of our American
‘bemaqe ~— President Jimmy Carter {1995)

Once part-of the largest intact wilderness area in the United
States, the North Slope now hosts one of the world's largest—
industrial complexes in fact, ol  companies ajready have

‘access to 95 percent of Alaska’s North Slope. More than

1500 m1¢s of roads and pipelines and thousands of acres of
industriaf facilities sprawl over some 400 square miles of

once pristine arctic tundra. Oil operations on the North Slope .
annually emit roughly 43,000 tons of nitrogen oxide and

~100.000 thetric tons of methane, emissions that contribute to —— -~

smog. acid rain and global warming.

The Coastal Plain is the biological heart of the Refuge. to
which the;vas! Porcupine River caribou herd migrates each
-spring 10 u;tve birth. The Department of Interior has conciuded
that development in the Coastal Plain would resuit i in major
adverse inpacts-on-the-caribou.population
biologists|from the Alaska Department of Fish and Game.
‘cariboy inhabiting the-oil fields do-not-theive-a

: rmug[a[ mmgsjs m me Coastal Plam (or ammmere in ANWR)

gas exploratmn or productlon mere Furthermore federal taw
prohibits the Company trom exploring or drilling for oil and .
gas in the Coastal Plain. For these reasons, the report called . .
tor by this proposal would be entirely hypothetical and N
premature. The Board believes that preparing speculative
reports on hypothetical exploration and driiling projects that,

even if contemplated,-would be impossible for the Company e
to conduct, is an inappropriate use of valuable corgorate .
resources and would provide stockholders no usefu! ) .
intormation. o 3

. PROPGSAL 3 - BY & STOCKHOLDER . E,
This proposal was submitted by Antonio'lei:ir'ntas. : TR

Salgados, 2640-577 Matra, Portugal, whose stock ownership
information the Company will promptly provide upon
receiving an oral or written requesL

“Cha:rman Mulva awoke Phlmps 1rom a fethargic period and

statesmansmp Pmlhps is 2 blgger orl an? gas company, but
sccoplesamodest-piaceintherank-the-worldargest

.members. aHhesamg:ﬂgrd Ihat-setdom encoumer oul-:elated __my compames=Thrs-cenlury-wi-brng—ae-fdoudt i _ -

facx!mes R fee e e m

The Coastal Plain is also the.maost Imporiant onshorse geaning

area for the entire South BeauforiSza potar beai popilation; —_. .

‘and serva" as’crucial habitat for muskoxen and tor at least —
180 bird species that gather there for breeding, nesting and
migratofy activities, .

Balanced against these priceless resources is the smalt
potential for economically recoverable oil in the Coastal Plain.
in fact, the most recent federal estimate predicted that only
3.2 billion; barrels would be economically recoverable in the
Coastat Plam — less than 6 manths’ warth of oil tor the
United States.

Vote YES Jor this proposal. which will improve our
Company's reputation as a feader in environmentally
respofisible energy recovery.”

The Board of Directors unanimously recommends a vote
AGAINST .ldophun af this propsesal for the following
reasons: -

This proposal would require a purzly speculative report on
the possxme financial costs. expected returns and potential
environmental damage that could result if the Company were
io drill forioil and gas in the Coastal Plain of the Arctic

e et et e e e e e————
important cranges to the way energy is produced ang =— - -« - .. - S=—=5%
consumeo To ass:st with the gradual transtormation ot

s requesled to the Board of Dreclors_ an.ncrease of mrae
per cent 0! the annual basic salary of the Chairman and the
other executive officers in future compensation agreements.
far every pasition increase in the ranking of the world's
targest energy companies, measured by their market vatue.”

The Board of Directors unanimously recoml'nends avaote
AGAINST adoption of this propesa! for the fnllowmg
reasons: -

This proposal would deprive your Board of Directors and its £
Compensation Committee of the necessary authomy o e
establish fair and appropriate executive compensation. The .
Board and the Compensation Committee strive to design X
compensation programs for Mr. Mulva and the other officers e
that reward strong performance, encourage greater
achievement and are competitive with our industry peers.
These compensation decisions result from careful
consideration of pertinent criteria {described in the
Compensation Committee Report appearing earlier in this
Proxy Statement) and independent expent advice. These
decisions are not, and should not be. based upon bling

e

e e —— e ot e on it N .
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"~ applicition of formulas or percentages of the sort suggested

in the |'>roposal which are not designed to build long-term

: stocknolﬂer f value. motivate executwes of be competitive wnh

our peers .
You also should understand tnat. in the Company S ophlon

- Mr. metas more than 11 years ago Since then, Mr Oumtas
has wawlged an extensive correspondence campaign with the
Compzny's Board and senior executives, He also has
submmed five previdus proposals over the past six years, the

“Iast three of which dealt with executive compensation.-The _-

Company. with the Securities angd Exchange Commission’s
concucrence, has excluded each ol these propasals fromits
_proxy ¢ materials because they related to the “redress of a
persorual grievance against the Company or any other person

OTHER MATTERS :
- The Company knows of no matters to be presented at the - L Mg
meeting other than those included in the Notice preceding
this Proxy Statement. if other matters should come befare the :
meetmg that require a stockholder vote. the COmpany :mends
L il o S et
AT ) ” ) T -.‘-?f'.

UATE FOR BEBE!PT OF STBCKHOLDEB PBDPI_JSALS

‘We must receive at the Company’s executive omees in : y
Bartlesville, Oklahoma, any stockholder proposals you intend Y
to present at the 2003-Annual Meeting by November 29; S
2002. Proposals reckived after that date will not be included :
in the Company’s Pioxy Stateimiént and tormof proxy forthe — .
2003 Annual Meeting. When the merger with Conoca closes, -
Phillips will cease to be a publicly-held company, and will no

or (was) desipned to ... further a personal interest which is longer solicit proxies or furnish g proxy statement. . e g
not shared by other stockhalders at large.” The Company T
believes the current proposal to be no different and intended__ By Order ‘ﬁ.@iﬁq__m,l&cm_

solety to permit Mr. Quintas yet another opportunity 10 press

his personal grievances with the Company's Management. - 6,-.[1«-—\/ ] L
You should vote against this praposal. \ : :
Dale J. Billam . ..
Secretary . . ‘3,(
: Bartiesville. Oklahoma 74004 2
PR == = AP RO == = *:%

LGRS
v*’t*'..?ﬁh-nrr?—-

PHILLIPS
Annual Meeting Attendance
s - -
el - OAERL
i you are 2 stockholder of record and plan to atténd the Annual Meetmg, please indicate this When you i
vote. The lower portion of the Proxy Card will be your admission ticket. If you are ‘a beneficial i
" owner of Phillips common stock held by a broker, banker.or other nominee, you will need proof of i
ownership to ke admitted to the meeting. A recent brokerage or beneflt plan statement or a letter . |~
-from a bank or broker are. examples of proof of ownership. ! you want to vote your Phillips common 5.":
stock held in nominee name in person, you must get a written proxy in your name, from the broker,’ &
" bank or other neminee that holds your shares. If you are an employee, your employee identification St
badge will serve as yeur admission ticket. e ‘
H Lt ) . ".‘La‘:;
RN . 2 .
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Antonio L. Quintas
Rua da Escola. 3
salgados
2640-577 Mafra
Portugal

March 21, 2005

Mr. J. J. Mulva
President and C.E.O.
ConocoPhillips

600 North Dairy Ashferd
Houston, Texas 77079

Re: Proposal of shareholder A. L. Quintas- to ConocoPhillips® 2005
--.Annual Meeting.

Dear Mr. Mulva:

1- 1n reference to the attachment, BakerBotts claims to the S.E.C.
that I am blackmailing ConocoPhillips.

2~ I don't know if this is just lwlyer's rhetoric. or your view and
that of the Board!

3- BakerBoits has unburied the whole case of my proposals to
Phillips. In the past Phillips dlsparaged the writer: BakerBotts is
following the same path. . ’

4- The monetary settlement I asked for, ° like the request to be
received by the Audit Committee, has been on for mahy years. It was
opposed to the proposal made to me, by. Phillips., while you were the-
President. to vice its own records. see attachment, and refused as
unethical. N -

5- I don't what is or will be the S.E.C.'s position on the latest
request of BakerBotts. Howewver, 1 fear that 1n case the proposal in
included in the proxy documents., ConocoPhillips either in wrltlng or
verbally at the meeting will follow BakerBott's lead.

6- In such case, I will withdraw the letter of March 7. 2005 to you,
as well as the proposal. In other words, you decide, and r.- - will.
accept. I don't like to called a ‘'blackmailer'. And, this is, at the
moment, the best alternative.

Very truly yours.

._A"\’\- @/W—N/Lv—-

A. L. Quintas

Attachment: three pages.

s %
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‘A. L. Quintas

November 2%, 1993
Page 2°

'Eﬁ o t Status:

Our offer to change our records to reflect you were laid off
rather than discharged continues in effect until

January 31, 1994. Aadditionally, our offer to pay you a monetary
settlement equivalent to layoff pay plan benefits in effect at
the time of our discussions also continues in effect until
January 31, 1994. You will recall this represents a payment
greater than layoff benefits which were in effect on

October 29, 1990.

As we have discussed before, in exchange for full and complete

‘settlement, Phillips requires a total and complete release of any-

and all claims which you have or may have in any way connected
with your “employment with Phillips.- A release to that effect is
provided for your signature and return.

‘This proposal of Phillips to resolve your employment status will .
.expire at close of business January 31, 1994.

ﬁery truly youis,

GLS:JPW:pd
Doc:gls137

rd v
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51 WEST 52ND STREET
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UNITEDQ STATES
ND EXCHANGE COMMISSION

A ,/’ HNASHINGTCN OC 20549
o . UQ; W aRaRE
Nos s (-1 N AP
DIVISION OF -
CORPORATION FINANCE R
/ uL\ Decembec 6, 1985

Edward O. Pearson, Esquire

Senior Chief Counsel - Securities
Westinghouse Electric Corporation
Law Department

Westinghouse Building

‘Gateway Center :
Pittsburgh, Pennsylvania 15222

Dear Mr. Pearson:

This is in response to your letter of November 5, 1285,
concerning a shareholder proposal submitted by Mr. Ernest F.
Becker. We also received correspondence dated November 12,
1985 sett.ng forth the views of the proponent concerning
this matter. Our response is attached to the encloced
photocopy of your correspondence. By doing this, we avoid
having to recite c. summarize the facts set forth in the
correspondence. Copies of all of the correspondence also
wiil Le provided to the proponent.

In connectian with the foreqoing, your attention is
directed to the enclosure, which sets forth a brief
discussion of the Division's informal procedures regarding
shareholder proposals.

Sincerely,

) /\-/‘Ll o 9 L

William E., Morley
Chief Counsel

Enc?osures

cc: Ernest F., Becker
1561 <2nd Avenue
San Francisco, California 94122

-



Westinghouse SEC3 L.

-Electric Corporation " st
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v }985 P'ﬂS—Nfgﬂ Pe.'unsylvan:a 151273
10 1934 Act
’ Section l4(a)
Rule l4a-8
Rul: l4a-9

November 5, 1985

Securities and Exchange Commission

450 5th Street N.W.

Judiciary Plaza ) » Q00 T
Washington, DC 20549 67

Attention: Cecilia D. Blye
Division of Corporation Finance

Re: Westinghouse Electric Corporation
1986 Proxy Statement
Shareholder Proposal

Gentlemen:

Enclosed for filing pursuant to Rule l4a-8(d) of the
General Rules and Regulations under the Securities Exchange Act
of 1934 are five copies of each of the following items:

(1) a shareholder proposal submitted by
Mr. Ernest F. Becker in his handwritlng along with our
-ypewrx*ten copy:

(2) a statement by John R. Erbey, Assistant
Secretary, outlining the reason why Westinghouse deems
omission cf the proposal to be proper; and

{3) my opinion in support of Westinghouse's position.

Copies of the foregoing are being mailed contemporaneously
with this £filing to Mr. Becker.

Sincerely yours,

Zdurand CBZW%,\_
Edward O. Pearson
Senior Chief Counsel - Securities
. (412) 255-3530
PJC:1bk/0195Y
Enclcsures

Cc: Mr. Ernest F. Becker
-1861 22nd Avenue
-San Francisco, CA 94122
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Typed Without Regard to Spelling,
Grammar and Punctuation

Typed Copy Prepared by Law Department
Qriginal is Handwritten

San,F:ancisco, September 15, 1985

Westinghouse Electric Corporation
c/0 Mr. Secretary

~Westinghouse Building

Gateway Center

Pittsburgh, Pa. 15222

Dear Sir,

With my wife I am a shareholder of 320 shares of Common
Stock of Westinghouse Electric Corporation.

I intend to present at the next Stockholders Meeting the
enclosed proposal.

Last year I missed the deadline by 3 days therefore I mail
it this time early.

The proposal is self-explaining. For more information I
have enclosed a copy of my second letter to Mr. Darforth which
he ignored.

From Emeryville I was called to my information that the
limit is 300 words on a proposal.

The Security and Exchange Commission says the 500 words
limit is still in force.

My proposal contains less than 500 words and more I have to
say at the Meeting.

It will be indeed a very exiting event;

Very truly

Eznest P. Becker
1561-22nd Avenue
San Prancisco, Calif. 94122

Certified Mail
Return Receipt
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RESOLYZED:,- Thar =a2 stockaoliers i wWestinchouse Slectric
Corporation asserdled in Annual Me2ting 1n Serson and Sy DLOoXY
hereby request that the Board of Directors take scteps necessary
to restore credibility, dignity, morality and ethical conduct
according to the following pledges, promises Westinghouse made
in publlC word for word and in print:

al "It is the policy cf Westinghouse to conduct its
affairs in keeping with the highest morais, legal and ethical

standards."”

b) YEven were the law is nct applicable standards of
ethics and morality relate to our activities, not only in the

products wWe make but also in all our actions."”
"Illegal or unethical action cannot help Westinghouse."

c) "We have taken effective and result getting measures
to insure the highest standards of legal and ethical conduct in
Westinghouse."

d) "To carry out our jobs in every respect with honesty
and integrity and we will do this trough deeds.”

These pledges, promises, statements are absolutely not
true, not honest, not kept!.!

After 13 years 7 months working for Westinghouse, coming to
work the doors were closed, on the street I was told I am no
more needed Westinghouse is mov1ng 5 miles away--£¢ 22 other
warehouse.

Without any previos notification whatsoever, no other job
provided no severance pay, no pension, no health plan - that
was the reward for my faithful, very dedicated service angd so
also acknowledged as valuable worker by chairmen Mr. Price,
Mr. Danforth in writing and others.

I was honored with certificate "E" from U.S. Government for
excellent iob at Westinghouse on government contracts”

I asked for severance pay, the moral cbligation of the
corporation, was told there is no money.

That outraged inhuminity, cruelty, injusice, unethica ,
conduct was the worst humiliation I have suffered in my life.
rhere was no reason .at all for such treatment!

I objected, was called to the Headquarter.

0987k/2
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There I «was called "Jew® wWithou: £ay Drovocation «hatso
an my part was told to sell my Westinghouse shares wnich I
bought long before in my confidence in Westinghouse.

2ySC

Again I objected to the new offense, requested permission

to appear on Westinghouse Broadcasting Editorial - It was
denied.

Again I asked according to che pledges for severance pay
but Westinghouse is trying to evade it by sending me only sweet
words, ignoring its moral obligation.

Por all my accusations, 1 have full ptoof, will take the oath
for its truth.

As a stockholder I adhere to the proposition that

credibjlity, dignity, morality, ethical conduct go hand in hand
with management and the Corporation.

According to the pledges, promises they should be fulfilled
with truth for the moral obligation in this case.

Westinghouse' credibility, dignity, reputation is at stake,

Please vote FOR this resolution, otherwise it is

automatically cast against it.

0987k/3
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Westinghouse :
tlectric Corporation - Mg 2B e

ImgTugndercs i, 82

November 5, 1985

Securities and Exchange Commission
450 Sth Street N.W,

Judiciary Plaza

Washington, DC 20549

Gentlemen:

Westinghouse asserts that it may properly omit the
-shareholder proposal and statements in support thereof
submitted by Mr. Ernest F. Becker from its proxy statement and
form of proxy to be used in connection with the 1986 Annual
Meeting of Stockholders. Westinghouse believes, based on the
enclosed opinion of counsel, that the aforementioned proposal
may be so excluded as a matter of law under paragraphs (c)(3),
(c){4) and (c)(6) of Rule 14a~8 and Rule l4a~9 of the Exchange

Act.

Also for your information, Westinghouse intends to file its
preliminary proxy material with the Commission during the first
full week of February, 1986, and to mail its definitive proxy
material to shareholders on or about March 4, 1986,

Very truly yours,
WESTINGHOUSE ELECTRIC CORPORATION

" John R, [Erbey
Assistant Secretary

By:

0711w
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November 5, 1985

Securities and Exchange Commission
450 5th Street, N.W.

Judiciary Plaza

Washington, D.C. 20548

Gentlemen:

Ernest F. Becker, a stockholder of Westinghouse Electric
Corporation ("Westinghouse" or the "Corporation®™), has given
notice that the enclosed proposal (the "Proposal®) is intended
to be presented at the Corporation's Annual Meeting of
Stockholders to be held on April 30, 1986. This opinion is
given pursuant to Rule l4a-8(d) of the General Rules and
Regulations under the Securities Exchange Act of 1934 in
support of Westinghouse's assertion that the proposal may be
properly omitted from the proxy statement and form ,0f proxy for
the 1986 Annual Meeting under under paragraphs (c)(3), (c}{4)
and (c)(6) of Rule 14a-8 and Rule l4a-9.

As background, Mr. Becker is a former employe of
Westinghouse who was released, allegedly without notice, in
June, 1956, after 13-1/2 years of service as a result of a
corporate facility consolidation. A minimum of 15 years of
credited service was then required for a vested pension.

Mr. Becker states that he received no severance pay or other
benefits upon his release. He claims that he was a diligent
and loyal employe. He states that upon his release he was
invited to the San Francisco office of Westinghouse for a
discussion, at which meeting the local manager called him a
name and suggested that he sell his stock. Mr. Becker also
states that he attempted unsuccessfully to appear on a
Westinghouse television editorial program to complain of his
treatment in 1956.

On November 5, 1984, after an exchange of correspondence
with the Chairman's office, Mr. Becker filed a stockholder
proposal, in four parts, requesting that Westinghouse
. (i) retract statements that its policy is to conduct business
according to the highest ethical, legal and moral standards due
to 1ts failure to pay him severance compensation; or (ii)
extend severance pay to him; (iii) disavow discrimination
against minorities in general and its then local manager's
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alleged use of a religious epithet in particular; and/or (iv)
reduce compensation of directors and officers by 20% if
insufficient funds are available to satisfy its “moral
obligation®, i.e., to pay Mr. Becker's claim for severance
benefits.

in December, 1984, Westinghouse secured a no-action letter
from the Commission permitting it to exclude Mr. Becker's
proposal(s) from the 1985 proxy statement in that he failed to
submit his proposal{s) to Westinghouse on a timely basis.

Rule l4a-8(c)(4)

In Release No. 34-19135 {(October 14, 1982) the Commission,
in discussing Rule l4a-§8, states that the Rule is intended to
provide shareholders a means of communicating with fellow
shareholders on matters of interest to them as shareholders.
With :sspect to paragraph (c)(4), the Commission states:

*1¢ is not intended to provide a means for a
persan to air or remedy some personal claim
or drievance or to further some personal
interest., Such use of the security holder
proposal procedures is an abuse of the
security holder proposal process, and the
cost and time involved in dealing with these
situations do a disservice to the interests
of the issuer and its security holders at
large.”

The Release also explains the difficulty which arises
because of the subjective nature of Rule l4a-8(c)(4), and that,
accordingly, issuers were required to clearly demonstrate a
personal claim or grievance. In this regard, issuers were
required to show a direct relationship between the proposal's
subject matter and the proponent's personal claim or
grievance, The Release, however, also states that "The staff
determined that this requirement was met in those instances
where the proposal or its supporting statement indicated oa its
face that a personal grievance existed." (Emphasis added]. It
would appear that the recent revision of the Proxy Rules
(Release No. 20091, August 16, 1983) has not changed this staff
position. 1In addition, Release No. 20091 re-emphasized that
th« Commission is determined not to permit abuse of the process
by sharehclders attempting to achieve personal ends.

>
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Mr. Becker's supporting statement as well as his previous
corcespondence (Exhibit A) expressly state that the Proposal
resulted from his claim for severance pay and other alleged
grievances against Westinghouse, 1t would serve no purpose to
catalog these statements in this opinion. It is sufficient to
note that Mr. Becker's proposal on its face is directly related
to his personal claim, and that there is little pretense of
setting forth a subject matter of general interest to all
security holders.

Proposals similar in nature to Mr. Becker's have been
excluded under Rule 1l4a-8(c)(4). In North Carolina Matural Gas
Corporation (Cctober 27, 1976), the Commission concurred with
the omission of a proposal which was directly related to a
former employe's dispute with the Company over the lack of
retirement benefits. Also, in Caterpillar Tractor Co.
(December 16, 1983), a proposal requesting a pension benefit in
connection with the termination of employment was omitted under
(c}(4). Some cther relevant no-action letters involving
similar proposals are RCA Corperation (January 10, 1977);
Southern New England Telephone Company (February 4, 1977); Fcrd
Motor Company (March 14, 1984); American Telephone & Telegraph
Company (January 5, 1981); and International Business Machines
Corporation (February 5, 1980). See also a recent staff letter
concurring with the omission of a shareholder proposal from a
shareholder who said that he was trying to "embarrass"®
corporate management and that he would continue to submit
proposals until he was paid $35,000 he aliegedly lost on his
stock interest., Petro-Lewis Corporation (September 12, 1985).

Accoréingly, in view of the foregoing, it is our opinion
that the proposal may be excluded as a personal grievance undec
Rule 14a-8(c)(4).

Rules l4a-9 and ld4a-8(c)(3)

While we firmly believe Mr. Becker*®s proposal is excludable
under Rule l4a-8(c)(4), it is our opinion that the proposal is
also excludable from the Westinghouse proxy materials under
Rule l4a-8(c}(3) because the Proposal and its supporting
statement are contrary to the proxy rules, including
Rule l4a-9, which prohibits false or misleading statements in
proxy soliciting materials,
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Note (b) to Rule l14a-9 describes what, "depending upon
particular facts and circumstances, may be misleading within
the meaning of this section® as follows:

*(b) Material which directly or indirectly impugns
character, integrity or personal reputation, or directly or
indirectly makes charges concerning improper, illegal or
immoral conduct or associations. without factual foundation.®

In his proposal, Mr. Becker charges Westinghouse with
®inhumanity, cruelty, injustice, unethical conduct® and
alleges, among other things, that Westinghouse has been
dishonest in its prior published statements. The factual
foundation referred to in Note (b) must mean more than merely
alleging that the issuer has acted improperly. In any event,
Mr. Becker directly accuses Westinghouse of immoral and
improper conduct without any facts other than non-payment af
his severance pay claim. The fact of non-payment alone cannot
provide a sufficient foundation for his charges. Along the
same lines, a request that the board of directors take steps
necessary to “restore credibility, dignity, morality and

.ethical conduct," creates the implication is that it is not now

present., In our view, these assertions impugn the integrity of
Westinghouse and are within the purview of Note (b) and,
accordingly, misleading under Rule 14a-9.

We also submit that the Proposal requesting the Board of
Directors to take action that is so inherently vague and
general that shareholders are bound to be unclear as to the
nature and scope of the action they would be authorizing. Even
if the shareholders were to authorize the Directors to act .on
the Proposal, the Directors would be unable to determine with

-reasonable certainty the scope and kind of action necessary to

implement it. 'In this regard, please refer to Duquesne Light Co.,
January 6, 1981, where the Commission concurred in the
exclusion of a proposal so vague and indefinite that
shareholders would be unable to determine exactly what action
or measures would be taken if the proposal were implemented,
and that any action ultimately taken could be quite different
from that envisioned by the shareholders at the time their
votes were cast. See also Mobil Corporation, March 4, 1980,
where the Commission expressed a view that the shareholders
might be unclear as to the nature of an investigation and
report they would be authorizing and that the board of
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directors would be unable to determine how the proposal; if
adopted, should be implemented,

Accordingly, in view of the foregoing, it is our opinion
that the Proposal may be excluded as contrary to Rule l4a-9..

Rule l4a-8({c)(6) : ,

In addition to the grounds stated above, we believe the
Proposal is excludable under Rule l4a-8{c)(6). In a letter to
International Business Machines, Pebruary 5, 1980, the

commission concurred in the exclusion of a proposal under Rule

14a-8(c)(6) "since the proposal is so vague that it is beyond

the power of the Company or its Board of Directors to
effectuate.® In this letter, the Commission noted that because
of the lack of an essential definition, it would be impossible
for the management or the stockholders to comprehend precisely
what compliance with the subject proposal would entail.

Mr. Becker's proposal calls for the Board of Westinghouse
to "take steps necessary to restore credibility, dignity,
morality and ethical conduct . . ." It is apparent that the
stockholders will not be able to determine exactly what action
the Corporation will take to implement the Proposal, if
adopted, nor whether such action will be an appropriate
response, Accordingly, as indicated above, a proposal that is
so inherently vague and general in nature that it would be
impossible to understand precisely what compliance would mean,
should be excludable under paragraph (c)(6) as being beyond the
power of the issuer to effectuate.

',For_the reasons set forth above, we submit that the-
Proposal may be excluded from the Westinghouse proxy materials.

Very truly yours,

' %Q?Ww

E. 0. Pearson
Senior Chief Counsel
(412) 642-3530

EOP:paj:0967p



2ESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: Westinghouse Electric Corporation (tha 'Company-) %
Incoming letter dated November 5, 1985

The proposal relates to a request that the Board of
Directors take steps to restore the Company't credibility,
dignity, morality and ethical conduct.

There appears to be some basis for your view that the
proposal may be omitted from the Company's proxy material
under Rule l4a-8{c) (4). Under the circumstances, this -~
Division will not recommend any enforcement action to the ~.
Commission if the Company omits the subject proposal from
its proxy material. In considering our enforcement
alternatives, we have not found it necéssary to reach the
alternate bases for omission npon which you rely.

Sincerely,
180009

Cecilia D. Blye
Special Counsel
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RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: Baroid Corporation (the "Company")
Incoming letter dated December 14, 1992

The proposal concerns the proponent's claim Zor past
compensation.

There appears to ke some basis for your view that the
proposal may be excluded pursuant to Rule 14a-8(c)(4) as
involving a personal claim of the propornent's. Under the
circumstances, this Division will not recommend enforcement
action to the Commission if the proposal ig cmitted from the
Company's proxy material. In reaching a position, the staff has
not found it necesgsary to address the alterative bases for
omission upon which the COmpany relies.

Sincerely,
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1999 Broadway
sechian Denver, Colorado 80202
Jeremy W. Mak
To Calt Writer Direct: 303 291-3000 Facsimite:
303 291-3357 . 303 291.3300

December 14, 1992

VIA MESSENGER

Office of the Chief Counsel
Division of Corporation Finance
Securities and Exchange Comtission
450 Fifth Street, N.W. ' '
Washington, D.C. 20549

Re: Stockholder Proposal Submitted by Andre L. Piazza
for Inclusion in Baroid Corporation’s 1993 Proxy
Statement

Ladies and Gentlemen:

Oon behalf of Baroid Corporation, a Delaware corporation
(the "Company"), in accordance with Rule l4a-8(d)} as promulgated by
the Securities and Exchange Commission (the "Commission%) under the
Securities Exchange Act of 1934, as amended (the "Exchange Act"),
‘'we enclose for filing six-copies of the following:

1. A letter received by the Company on October 20, 1992
frorm Andre L. Piazza (the "Proponent") dated October 17, 1992,
attached hereto as Exhibit A, which included a proposal (the
*Proposal") submitted for inclusion in the Company’s proxy
statement and form of proxy (the "1993 pProxy Statement") for the
Company’s 1993 annual meeting of stockholders (upon the Company’s
request, the Proponent subsequently provided certain information
required by Rule 14a-8(a) <that was not included with the
Proponent’s October 17, 1992 letter);

. 2. This letter, which constitutes the Company’s
statement of the reasons .y the Company believes that it is proper
to omit the Proposal from the 1993 Proxy Statement;

- 2. A letter from the Proponent to J. Landis Martin,
Chairman and Chief Executive Officer of the Company, dated as of
July 18, 1992, attached hereto as Exhibit B; and

4. The ruling by the Equal Emplovment Opportunity
Commission (the "EEOC") dated as of March 5, 1988 with respect to
the Proponent’s charge of age discrimination against the Company?
(the "Determination®), attached hereto as Exhibit C.

Chicago . Los Angeles New York Washington D.C.
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For the convenience of the Staff, we have also enclosed
copies of certain no—-action letters and interpretive releases
issued by the Commission referred to herein. Pursuant to Rule
14a-8(d), a copy of this letter is being sent to the Proponent.

On behalf of the Company, we hereby notify the Commission
and the Proponent that the Company believes that the Proposal may
be properly omitted from its 1993 Proxy Statement and therefore the
Company cdoes not intend to include the Proposal in the 1993 Proxy
Statement for the reasons set forth below, as discussed in detail

in the following paragraphs:

A: 7 " Rule 14a-8{c) (4) =—-- The Proposal relates to the
redress of a personal claim or grievance against the Company angd is
designed to result in a benefit to the Proponent or to further a

'personal interest, which benefit or interest is not shared with the

Company‘’s other stockholders,

B. Rule l14a-8(c)(7) -—- The Proposal deals with a matter
relating to the conduct of the ordinary business operations of the
Company; and

C. Rule 1l4a-8(c)(3) -- The Proposal is contrary to the

‘Commission’s proxy rules and regulations, including Rule 11l4a-9,

which prohibits false and misleading statements in proxy
golicitation materials.

To the extent that the Company’s reasons for omission are
based on matters of law, this letter constltutes the opinion of
counsel required by Rule 1l4a-8(d) (4).

On behalf of the Company, we submit this letter and
respectfully request that the Staff advise the Company that it will

‘not recommend any action to the Commission if the Proposal is not

included in the 1993 Proxy Statement.

A. THE PROPOSAL RELATES TO THE REDRESS OF i PERBONAL

* CLATM OR GRIEVANCE AGAINST THE COMPANY

Under Rule 14a-8(c)(4), a registrant may omit a proposal
or a supporting statement if it "relates to the redress of a

personal claim or grievance against the registrant or any other

person, or if it is designed to result in a benefit to the

proponent or to further a personal interest, which benefit or

interest is not shared with the other security holders at large.®
The purpose of this subsection is to "insure that the security
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holder proposal process would not be abused by proponents
attewpting tc achieve personal ends that are ot necessarily in the
common interest of the issuer’s shareholders generally.” See
Release No. 34-20091, Fed. Sec. L. Rep. [CCH] § 83,417 (Auqust 16,
1983, p. 86,205). . _ *

The Proponent is a former non-executive cmployee of the
Company. In connection with the Company’s reduction in force in
1987, the Proponent’s employment with the Company was terminated
effective May 1, 1987. On May 13, 1987, the Proponent filed a
charge of age discrimination against the Company with the EEOC. on
March 5, 1983, the EEOC issued the Determination which found that
the Proponent’s charges were without merit. :

It is clear from the text of the Proponent’s letter dated
. October 17, 1992 and his letter dated July 18, 1992 (collectively,
the "Letters®") that the Proponent is attempting to use the
stockholder proposal process to redress a personal claim or
grievance against the Company. The Proponent specifically refers
to his Proposal in the October 17, 1992 letter as "my claim for
compensation. . ." - The Proponent’s letter dated July 18, 1992
requests compensation from the Company in the amount of $410,340 in
connection with his discharge. The Company believes that the
Proponent is attempting to use the Proposal as a means to address
his dissatisfaction with the circumstances surrounding the
termination of his employment and to exact a monetary settlement
from the Company.

The Letters also indicate that the Proponent is solely
interested in addressing his own claim for compensation and the
circumstances surrounding his termination rather than in providing
a benefit to the stockholders of the Company in general. The
Proponent’s claim for compensation is not made in his capacity as
‘a stockholder on behalf of all other stockholders; rather, it is
made in his capacity as a disgruntled employee on behalf of
himself. There is no doubt that the clear intent of the Proposal
is to redress a personal claim and that a resolution of the claim
in the Proponent’s favor would result in a bepefit to him not
shared with other stockholders at large.

In prior no-action requests, the Staff has frequently
permitted the omission of stockholder proposals where former
employees attempted to use the vehicle of stockholder resolutions
to redress personal clainms. See e.g, AmVestors Financial
Corporation (available March 31, 1992), Thomas Industries, Inc,
(available January 13, 1992), Florida ess __Cor i
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(available December 31, 1991), Xerox orporation (ava‘ilable
March 2, 1990) and Cabot Corporation (availadle October 30, 1985).

Rule 14a-8 is intended to provide stockholders with a
mears of communicating with other stockholders on mnatters of
interest to them as stockholders. It is not intended to provide a
means for a former employee who happens to be a stockholder to air
or attempt to remedy a personal claim or grievance. Such use of
the stockholder proposal process, and the cost and time involved in
dealing with these situations, Qo a disservice to the interests of
the Company and the stockholders at large. As the obvious pursuit
of a personal grievance and an overt abuse of the stockholder
proposal process, - the Proposal is excludadble wunder Rule
14a~8(c) (4) - :

B. THE PRdPOBAL DEALS WITH A MATTER RELATING TO THE
COMDUCT OF THE CRDINARY BUGBINESS OPERATIONS OF THE COMPANY

Under Rule l4a-8(c) (7), a registrant may ‘omit a proposal
or a supporting statement if it "deals with -a matter relating to
the conduct of the ordinary business operations of the registrant.”
The Commission has stated that the policy underlying the ordinary
business exclusion is "to confine the solution of ordinary business
problems to the board of directors and place such problems beyond
the competence and discretion of the stockholders. The basic
reason for this pollcy is that it is manifestly impracticable in
most cases for stockholders to decide management problems amw
corporate meetings." See Release No. 34-19135, Fed. Sec. L. Rep.
(CCH] | 83 262 (October 14 1932, p. 85, 354) c1t:|.ng H_e_mgg__c_m_skg

s P

Committee on Panking and_Curzency, 85th Cong., g LT
(1957) .

- The determination of the terms and conditions of-
enployment at a corporation are and should be exclusively within
the domain of its board of directors and management in the conduct
of that corporation’s ordinary‘ La3iness operations. Moreover, it.
is difficult to conceive of any matter which falls more directly

under the scope of the ordinary and routine business operations of
a corporation than the question of whether and when to pay claims
against it related to the discharge of an employee. The Proposal
seeks to usurp the management authority reserved to the Company’s
board of directors by apparently requesting that the stockholders
resolve to pay the Proponent for a claim asserted against the
Company.
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’ In prior no-action requests, the Staff has consistently
taken the posrtz.on that a corporation’s employment policies and
practices with respect to its non-executive workforce are matters
uniquely related to the conduct of the corporation’s ordinary
business operations, and that stockholder proposals related to such
matters are properly excludable pursuant to Rule 14a-8(c) (7). See

e.q. Cracker Barrel Old Country Storxe, Inc. (ava:.lable October 13,
1992), Hupana Incorporated (avaxlable October 17, 1990), Texas 5;;
Corpoxation (available Aapril 11, 1984), m; g\ zgghno;.g;

Coxporation (available January 6, 1983) and Union Cil Corporatijon
(available January 29, 1981).

Because decisions relating to the termination of
employees and the payment of claims to former employees come within
the purv:.ew of the Company’s board of directors and management, the
Proposal is within the scope of the ordinary business practices of

‘the Company and may therefore properly be omitted pursuant to Rule
i4a-8(c) (7).

C. THE PROPOS2Zi: I8 CONTRARY TO THE COMNISSIONR’S
PROXY RULES AND REGULATIONS, INCLUDING RULE 14A-9,
WHICH PRONHIBITS FALSE AND MIBLEADING SBTATEMENTS Ix

- PROXY BOLICITATION MATERIALS

Under Rule 14a-8(c)(3), a registrant may omit a proposal
or a supporting statement that is "contrary to any of the
Commission’s proxy rules and regulations, including Rule 1l4a-9,
which prohibits false and misleading statements in proxy
solicitation materials."” Rule 14a-9 provides that "[n]jo
solicitation subject to this ragulation shall be made by means of
any proxy statement, form of proxy, notice of meeting or other
communication, written or oral, containing any statement which, at
the time and in the light of the circumstances under which it is
‘made, is false or misleading with respect to any material fact, or
which omits to state any material fact necessary in order to make
the statements therein not false or misleading or necessary to
correct any statement in any earlier communication with respect to
the solicitation of a proxy for- the same meeting or subject matter
which has become false or misleading.”

The Company believes that the Proposal is vague and
misleading. on its face and is otherwise without factual support.
The Proposal contained in the Proponent's letter dated October 17,
1992 refers to "my claim for compensation;®" however, the specifics
of such claim are not provided. While the Proponent's letter dated
July 18, 1992 contains a request for compensation in the amount of
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$410,340, the Company apparently is forced to assume that this
particular figure is the one that the Proponent wants  the
stockholders of the Company to vote upon. The Letters suggest that
(i) the Proponent was improperly discharged by the Company and
(ii) the Proponent is entitled to compensation in connection with
his discharge which the Company has refused to pay. The Company
believes that these assertions are false, and its position has been
supported py the EEOC. The Determination by the EEOC provides, in
part, "[e]xamination of the evidence indicates that the Charging
Party was laid off. The investigation revealed that the project
that he was working on was cancelled. With regard to the Charging
Party’s comparative the investigation revealed that he did not
replace the Charging Party. The investigation further revealed
that the other Research Engineers assigned to the same project as
the Charging Party were also laid off regardless of their age.
Based on this analysis, I have determined that the evidence does
not establish a violation of the statute.®

Throughout the Letters, there is a veiled implication or
indirect charge concem:.nq improper, illegal or immoral conduct on

‘the part of the Company’s board of directors, management or largest

stockholders. Such implications are completely without: factual
basis and are not only false and nisleading but also, in the
Company’s view, degrade and demean the stockholder proposal
procedures established by the Commission. For this reason and the
reasons described in .the precedmg paragraph, the Proposal should
be omitted pursuant to the provisions of Rule 14a-8(c) (3).

CONCLUSION
For the foregoing reasons, it is our belief that the

Company may omit the Proposal from the 1993 Proxy Statement. We
therefore respectfully request cn behalf of the Company that the

‘Staff confirm that it will not recommend  any enforcement to the

Commission if the Proposal is omitted from the 1993 Proxy
Statement.
- If you have any questiors  or require additional
information, please contact the undersigned at the number above or
James L. Palenchar of this office at (303) 291-3018. Should the
Staff disagree with our conclusions regarding the omission of the
Proposal from the 1993 Proxy Statement, we would appreciate an
Opportunlty to confer with the Staff regarding these matters prior
to the issuance of your Rule l4a-8(d) response.
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Please acknowledge receipt of this letter and snclcsures
Lv cdate-stamping the enclosed copy of this letter and returning it
to nur messenger. . .
Very truly yours,
H [)
<:E//1df~(r’—~_§”_—i
Jéﬂemy W. Makarechian

JWM/pc
Enclosures

BRCIZLAR. S0



Houston,0Octoher 17,1992 cC : Mr. Ross Perpt
) ‘-, E. C. Hutcheson, Jr
' r. J. A. Kellogg
EXHIBIT A Mr. H. J. Kelly
Ms. A. Manix
Mr. J. A. Precourt
Mr. M. A. Snetzer-
- . Mr. P. A. Lannie
w/attachments :
1 - My letter of 7/18/92
2 - Your letter of 8/27/92

Dear Mr. Martin 3 000013

Your letter of August 27 does not explain at all why I was
singled out to be laid off in May 1987.
I repeat thet I was the only one so close to an early retire-
ment status in the whole batch.
I.as. holdtnq that particclar job,was the casualty of that
reduct1on in force;not my job.SOMEBODY ELSE IS DOING IT.
1 was the ONLY mechanxcal engineer in that department and my
performance was excellent.
I should not have been laid-off,PERIOD,because of my position
performance,seniority and health condxtxon Period.

The fact that the Equal Employment Opportunity Commission
supported your position is irrelevant.Its ineffectiveness in
doing the job,that it was created for,has been well publicized.
And since you do not seem to be willing to let me confront
Ray Roeder and whoraver else may be involved at Baroid,I decide
to copy Mr. Lannie and formalize my request to have my claim
for compensation being introduced as topic for discussion at
the next stockholders meeting.

Shouid anything else be needed for him to do so,plnase let me
know in plenty of time before November 30,1992. L
1 copy all the directors for information of my plan and the
details on the topic to be discussed.

Since we are in an election year and that Mr. Perot said
that he wants to put America back to work,I decided to let him
know that he may and should,if elected,try,first of all,to
prevent losing jobs before trying to create new ones.

One way to do this is to propose legislation :

- to make it illegal for any financial institution to finance
takeovers like the one suffered by NL in 1987.

~ to make illegal any stock manipulation that may facilitate
any takeover,seliing nff divisions or any other assets,raiding
pensions funds and laying off perconnel for the sole purpose
of enhancing profits,and turn all profits into dividends.

- to remove handling of health care and pensions from the
private sector.

- to institute new rules governing the composition of new
boards of directors,to comprise only the top officers of the
company,and N0 outsider.

- to institute "Internal Affairs Committees” to review any
dispute between employees and management,including any ques-
tionable performance evaluat1on w1th the concerned employee
present. ~-

Sincerely yours a1 2 g
7Y (‘_&Mwﬂ—lﬁ?—"
Bndva | Piawwa .



Houston ,July 18,1992 ' EXHIBIT B

(V] b 353

Apdre L. Piazza Home Telephone Mumber : (7 -
1706 HSawatne pho r : (713) 774-0490
Houston,Texas, 77036.

to

Mr. Landis Martin .
President and CEQ,Baroid Corporation 2¢c
3000 North Sam Houston Parkway East

Houston,Texas, 77205.

Dear Sir ;

Four years ago at a stockholders meeting in Dallas,I approachet
you to protest having been laid-off so close to an early retire-
ment date,the c*rcumstances and proceedings and its relations to
previous instances of what [ considered as discriminatory haras-
sment,such as :

When I lost my position as manager of the Mud Motor project;
Whenr I was demoted from grade 10 to 9;

When I assigned a patent to NL,but never received any monetary
compensation,as the company po]vcy called for.

You told me to get in touch with the staff of the personnel
department.

I did;The management of the personnel department was very coopere
ting.The management of MWD was rnot,and no meeting could be
convened,so I was told.

Therefore,l filed a complaint with the Equal Employment Opportu-
nity Commission.Its investigation revealed that :

1 - Even thOugh I was considered A competent employee,l was
inciuded in a reduction in force when the project I was
working on was stopped and m JOb eliminated.

2 - I had not been rep]aced

3 - Other research engincers assigned to the same proaect were
also laid-off regarless cof their age.

4 - “0On January 26,1987,1 informed Andre Piazza that his employ-
ment with NL would be terminated effective May 1,1987.

1 explained that this was part of a reduction in force causec
by the prolonged decline in driiling activity and its effect
on NL.NL found necessary to reduce spending on R&D projects.
.1 explained that the selection of persons for termination wa:
done on the basis of performance and the ability to perform
the remaining work."

(Letter from Ray Roeder,Manager of Software and Computers
department to EEOC).

I REFUTE ALL THOSE POINTS :
1 - I was not working on ONE SINGLE project but ALL the projects

involving the department.
. (OVER)
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2 - If NL was going to stay in the MWD business,and according to
the reports it did,then somebody had better continue to do
the work I was doing.And that kind of work is never finished.
I was the ONLY ONE mechanical engineer in the department.
THESE STATEMENTS ARE FLAGRANT LIES :
I was told that I was being "early retired"” ten months early,
with all the benefits that early retirement entailed,includinc
free group insurance for life,which,for me after a heart attac
in 1982 and a quadruple by-pass in ]984 was good news indeed.
I am older than he is.l have been in the oil natch longer anc
in more diverse places.
I was also well aware that our predicament was mostly caused
by the takeover.
1 was never in need of a lecture on the situation.
Reduce spending ? Please consider this
I was pitted against an outside vendor to come up with a par-
ticular unit.
In two and a half months,Il,single handed and headed,designed,
drew 2all the necessary drawings,expedited the fabrication,
assembled and vibrations tested the prototype.
An electronics technician tested the electronics,and our unit
was ready.
Cost,excluding engineering :$ 2,500.00.
The outside vendor's unit was still on the drawing board.
NL built five more units in-house,for fizld testing.
Yet,management sent MY drawings to that vendor and order ten
more units at a cost of § 7,500.00 each.
Those $50,000.00 could have paid my salary for over a year.

pw
£

As far as being able to perform the remaining tasks ? My past
record spoke Tor itself

in conclesion,l contend that all those questionable practices
deprived me of a job which was rightfully mine at least until
the regular retirement age.

Therefore,]l feel that I should be compensated for the loss of
income as fol]ows :

T - 63 months Salary.ecveceeecoeeescenanenane .e...$ 252,000.00
2 - Adjustment for Social Security loss..........$ 82,800.00
3 - Losses in assurance premiUmsS. . .vveeevennnnnnn $ 6,300.00
4 - Adjustment to pensSion........c.ccuenvennnans ... 68,640.00
5 ~ Monetary compensation for patent ............. 3 600.00
TOTAL et e it e ettt tc e Ceeeeaes $ 470,330.00

Note : Items (2) and (4) take in consideration the increases in
Social Security and pension payments I would have received had 1
stayed on the job until age 65 and keep receiving these payments
for 20 years beyond.

Should you dispute my contention,have any question or wish to
meet with me,I would appreciate very much receiving a response
within two weeks.And certainly to be notified,should you decide
to write me a.check.l weuld like to pick it up in person,if cir-
cumstances alTow.

2, Thank you
i . T .{f(_"?



EXHIBIT C

e, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

7706 Hiawatha
Houston, Texas 77036

N.L. Industries Respondent
3000 North Belt
Houston, Texas 77205

DETERMINATION

Under the authorlty vested in me by the Commission, I issue the
following determination as to the merits of the subject charge
filed under the Age Discrimination in Employment Act (ADEA).

All requirements for coverage have been met. The Charging Party
alleged that he was discriminated against in violation of the
ADEA by being discharged from the position of Research Ergineer

on May 1, 1987, because of his age, 60.

txamination of the evidence indicates that the Charging Party
was laid off. The investigation revealed that the project that
he was working on was cancelled. With regard to the Charging
Party’s comparative the investigation revealed that he did not

s HOUSTON DISTRICT OFFICE oA meroAR:
%, 403 MAIN STREET. 6TH FLOOR e300
K‘ ; HOUSTON. TX 77002 RECE'VED Ze-29e
o o . March 5, 1988 e
MAR 8 1988 000
Charge Number 330871820 EMPLOYEE RELATIONS 17
Andre L. Piazza : Charging Party

replace the Charging Party. The investigation further revealed-

that the other Research Engineers assigned to the same project
as the Charging Party were also laid off regardless of their
age. Based on this analysis, I have determined that the
evidence does not establish a violation of the statute.

" This determination does not ﬁonclude the processing of this

charge. If the Charging Party wishes to have this
determination reviewed, he may file a request for review by
.completing the enclosed Request for Review form and sending it

to the Determinations Review Program, Office of Program

Operations, EEOC, 2401 E Street, N.W., Washington, D.C. 20507.

It 1is recommended that some proof of mailing, such as a

certified mail receipt, be secured. The request must be
personally delivered or mailed (postmarked) on or before
March 19, 1988.
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If the Charging Party submits a request by  the date shown
above, the Commission will review the determination. Upon
completion of the review, the Charging Party and Respondent
will be issued a final determination which will contain the
results of the review and what further action, if any, the
Commission may take.

If the Charging Party does not request a review by the date
shown above, this determination will become final on ‘the
following day, the processing of this charge will be complete
and the charge will be dismissed.

If Charging Party wishes to pursue his claim in court under the
ADEA, the lawsuit must be brought within two years of the
alleged discriminatory act (three years in cases of willful
violations). Please be advised that Charging Party‘s lawsuit
must be brought within thes€ timeframes whether or not- he

requests a review of this determination. ‘ ‘
% b .//—\

‘SOAN EHRLICH
Didtrict Director

Enclosure:
Request for Review Form
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October 15, 1997
RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: Station Casinos, Inc. (the "Company")
Incoming letter dated September 8, 1997

The proposal recommends that the Company obtain liability
insurance.

There appears to be some basis for your view that the
proposal may be omitted under rule 1l4a-8(c) (4) as furthering a
personal grievance. The staff notes in partxcular that the
proposal relates to a specific claim against the Company.
Accordingly, the staff concurs with the Company’s view that it
may omit the proposal under the rule. It is unnecessary to
addresgs the alternative bases for omitted the proposal that the

Company cites.
s cj;iﬁ;?f
Frank G. Z:ié/ﬁzj?

Special Counsel
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Office of Chief Counsel

Division of Corporate Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Judiciary Plaza

Washington, D.C. 20549

e,y

N .
Re: Station Casinos, Inc. - Omission of Shareholder '‘'/2

Proposal under Rule 14a-8 of t ecurities
Exchan Act of 1934

Dear Sir or Madam:

On behalf of Station Casinos, Inc., a Nevada
corporation (the "Companvy®), and pursuant to Rule 1l4a-8(d) under
the Securities Exchange Act of 1934, as amended (the "Exchange
Act"), we hereby give notice of the Company's intention to omit
from its proxy statement and form of proxy for the Company's 1998
Annual Meeting of Stockholders (collectively, the "Proxy
Materials®") a proposal and supporting statement (collectively,
the "Proposal") submitted to the Company by J. Michael Schaefer
(the "Proponent®) by letter dated August 2, 1996.

Pursuant to Rule 14a-8(d), the Company hereby flles six
(6) copies of this letter, together with six (6) copies of the
Proponent's letter containing the Proposal. The Company has | --
copied and pent this lstter to the Proponent in oxder to notify
the Proponent of the Company's intention to omit the Proposal
from the Proxy Materials.

To the extent that this no-action request is based on

matters of law, this letter also constitutes legal advice to the
Company and should be deemed to be a supporting opinion of
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counsel in accordance with Rule 14a-8(d) (4) under the Exchange
Act.

The Company intends to omit the Proposal from the Proxy
Materials, and respectfully requests that the Division of
Corporate Finance (the "Division") not recommend any enforcecuent
action to be taken against the Company if the Proposal is so
omitted, because: .

{1) the Proposal deals with matters relating to the
conduct of the Company's ordinary business
operations and thus may be omitted pursuant to
Rule 14a-8(c) (7); '

(2) the Proposal relates to the redress of a personal
claim or grievance against the Company and is
designed to further the Proponent's personal
interests, the benefits of which are not shared
with the other security holders at large and thus
may be omitted pursuant to Rule l4a-8{(c) (4); and

(3) at the time the Proposal was submitted to the
Company, the Proponent had not been a shareholder
for at least one year and thus the Proponent is
not eligible to submit the Proposal pursuant Rule
l4a-8(a) (1).

The abovementioned reasons for omitting_fhe Proposal
from the Proxy Materials will be addressed in sexriatim.

Rule l4a-8(c) (7)

Rule 14a-8(c) (7) states that a shareholder proposal may
be properly omitted " {i]f the proposal deals with a matter
relating to the conduct of the ordinary business operations of
the registrant." Rule 14a-8(c) (7). The Froponent's Proposal both
by its nature and through its own admission addresses matters and

policies that are clearly within management's responsibilities as -
they relate to the conduct of the Company's ordinary business
operations—

The Proposal's resolution statement recommends to the
Company's Board of Directors that the Company should adopt a
"policy of maintaining reasonable liability insurance.* By its
express terms, the Proposal recognizes that decisions regarding

LA-1\98412_3
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the appropriate level of insurance, if any, for the Company's
properties and its guests are necessarily "policy" decisions
subject to the discretion of the Board of Directors and
management .

Nevada state law states that a Board of Directors has
"full control over the affairs of the corporation,” subject onlv
to certain limitations that do not appear to be applicable ia
this instance. 7 Nevada Rev. Stat. 78.120(1). Furthermore, the
phrase *affairs of the corporation®” has been interpreted to
include the "establishment of corporate policies and procedures.*

Keith P. Bishop, Nevada Law _of Corporations & Business
Organization, sec. 8.2, at 8-4 (1997).

The Securities and Exchange Commission (the
"Commission®) has previously stated that shareholder proposals
which have requested a registrant to obtain certain forms or
amounts of insurance coverage may be properly excluded from a
proxy statement pursuant to Rule l4a-8(c)(7), as the manner and
form of insurance coverage is associated with the registrant's
ability to take action with respect to its ordinary business

operations. See, Pennsylvania Power & Light Co. (January 26,
1982); see also, Pacific Gas and Electric Co. (February 8, 1984).

The Company believes that decisions regarding the
appropriate level of insurance, if any, for its properties and
its guests are clearly within management's responsibilities as
they relate to the conduct of the Company's ordinary business
operations and, accoxrdingly, that the Proposal recommending the
Company change its current insurance policy may be properly
omitted from the Proxy Materials pursuant to Rule 14a-8(c) (7).

Rule 14a-8(c) (4)

Rule 14a-8(c) (4) states that a registrant may properly
omit a shareholder proposal "[i]Jf the proposal relates to the
redress of a personal claim or grievance against the registrant
... or if it is designed to ... further a personal interest,
which ... is not shared with the other security holders at
large." Rule 14a-8(c) (4). According to the Commission, the
purpose of this rule is to "insure that the security holder
proposal process would not be abused by proponents attempting to
achieve personal ends that are not necessarily in the common
interest of the issuer's shareholders generally." Exchange Act
Release No. 34-20091 {(August 16, 1983). ]

LA-1\98412_3
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In brief, the Proposal recommends that the Company's
Board of Directors "take such action as is necessary to adopt a
policy of maintzining reasonable liability insurance to protect
its casino properties and its guests." The Company believes that
the Proponent has submitted the Proposal to redress a personal
grievance and to further personal interests not shared by the
Company's other shareholders at large. The Company's belief is
based upon the Proponent's previous representation of a client in
connection with a suit filed against the Company to recover
monetary damages resulting from an alleged theft of such client's
personal property while he was a guest at one of the Company's
hotels.

In light of the Company's previous experience with the
Proponent, it believes that the Proposal is an attempt by the
Proponent to redress a personal grievance against the Company.
The Proponent, while arguably representing the interests of his
client, is in no way representing the interests of the Company's
shareholders at large.

Furthexrmore, although the proposal's resolution
statement is cast in broad terms, the proposal's accompanying
statement makes the Proponent's intentions fairly evident. The
Proponent has merely repackaged his client's claim against the
Company and desires to use the Proxy Materials and the Company's
1598 Annual Meeting of Stockholders as his forum. The
Proponent's statement in support does not describe benefits to be
realized by shareholders at large, but describes a series of
events that are inextricably tied to the personal interests of
the Proponent and his client. The Commissicin has stated
previously that even proposals presented in broad terms in an '
effort to be of general interest to all share owners may
nevertheless be omitted from a proxy statement when prompted by

personal concerns. See, Exchange Act Release No. 34-1913S
(October 14, 1982).

Acéofdingly, the Company believes that the Proposal may
be properly.omitted from the Proxy Materials pursuant to Rule -
l4a-8(c) (4).
_ Rule 14a-8(a) (1)
Rule 14a-8(a) (1) states, in relevant part, that "l[alt

the time the [proponent] submits the proposal, the proponent
shall be a record or beneficial owner of [the] securities

LA-1\98412_3
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entitled to be voted on the proposal ... and have held such
securities for at least one year... ." Rule l4a-8(a)(1).

At the time of the Proponent's submission of the
Proposal on August 2, 1997, the Proponent had not owned the
Company's voting securities for at least one year. The
Proponent's letter acknowledges this defect and even attempts to
overcome this defect by providing in a parenthetical "THIS LETTER
IS EFFECTIVE December 30, 1997, the date upon which shares will
have been owned for one year."

Since the Proponent had not owned the Company's voting
securities for at least one year prior to the submission of the
Proposal, the Proponent is not eligible to submit the Proposal
under Rule 1l4a-8(a) (1) and, as a result, the Company may properly
exclude the Proposal from the Proxy Materials.

Conclusion

For each of the abovementioned reasons, the Company
believes that the Proposal may be properly omitted from the Proxy
Materials and respectfully requests that the Division recommend
that no enforcement action be taken against the Company if the
Proposal is so omitted.

Should you have any questions or comments in connection
with the foregoing, please do not hesitate to contact the
undersigned at (213) 892-4000.

Thank you for your time and consideration.
Si ' Y.,

)

Kenneth J. Barons
Enclosures : -

R cc: Mr. Glenn C. Christenson
J. Michael Schaefer, Esqg.

LA-1\98412_3
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SCHAEFIR & ASSOCIATES
law Officos

August 2, 1997

Frank J. Fertitta III
President

Station Casinos

2411 West Szhara Ave.
Las Vegas, NV, 89102

Re: Shareholder Proposal for 1998 Annual Meeting

(THIS LETTER IS EFFECTIVE December 30, 1997, the
date upon which shares will have besn owned for one yesar)

MICHAEL SCHAEFER, owner of 200 shares of the Corporation's
common stock, whose address is: 4440 S. Maryland Parkway 4208,
LasiVegas, NV., offers the following proposal ‘for shareholder
action: - _

RESOLVED that shareholders of Station Casinos, Inc. assembled
in annual meeting in person and by vroxy recommend that the
Board of Diresctors take such action as is necessary to adopt
a policy of maintaining reasonable liability insurance to
protect its casino properties and its guests, as opposed to

. current practice of self-insurance as to all claims.

STATEMENT IN SUPPORT:

Casino VIP guest Nicolas Campo, during 2 complimentary visit
in recagnition of his $5 Videopoker play, suffered theft of his
fanily jewclrz-appraised at $11,000, Nevada law limits hotel
liability to $750 for loss of personal property of a guest, unless
value is declared in advance and arrangements for safekeeping made.

An insurance company's adjustor would have extended the §750 -
payment, the most allowed by Nevada law, and there would have been
no further iavolvement, But casino, not having insurance,
rejected any psyment, forcing its YIP guest ta go-without, or sue.

Subseauent litigatien in Justice Court, District Coure,
and Nbvada Supreme Court resulted in trial and finding of negligence
on part of Palace Station, for inadequate security for protection of
its guests. It cost Palace Station and Mr. Campo's attorneys &uch at
least $5,000 in professional time. The Court awarded Mr. Camno 3750,
his attorney recéived 1/3 or $250, with result that everybody .
tnvolved were substantial losers, We must act to &void such situationms.

: 4440 S. MARYLAND PKWY. TEL. (702)792-6710
AASMTTEDNV. BCA.  cenr STE. 208-222 FAX (702) 792-6721
ONLY. ALL JURISDICTIONS LAS VEGAS, NV. 89119 PAGER (702) 678-9538
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And the Nevada Supreme Court fined Palace Station's
attorney $250 for making a frivolous motion, having ne basis
in fact. And upon misteoresentation to the District Court
by Palace Station's attorney, Mr. Campo's attorney was fined
$590 payable out of his $250 attorneys fee.

It would be beneficial to all shareholders, and to
the gaming industry in general, if claims by any fuest were
determined to be non-fraudulaent, or fraudulent. 1If the
former, then a pay®ent within the limIts of Nevada law{$350)
be offered in avoidance of litigation, If the latter,
the matter reported to police authorities as an extortion
azttempt, and to casino central records, so that the claimant
may be detected promptly if claims are made elsewhere that
are deemad fraudulent rather than credible. This 1is not
teing donsg. T .

For 8750, our corporation could have maintained the
goodwill of its VIP invited guest and his attorney, and an
insurance company probably would have provided the funds,
Instead we have animosity and financial injury exceeding the
estimated $11,000 value of the stolen jevelry,

_ Statiop Casinos owes its gaming patrons petter
treatment. But appears to be too busy expanding and
promoting to take care of such day to day rez2l world nroblems.

. Please mark your ballot FOR the pronosal, or othexwise
the Corporation will cast all unmarked ballets AGAINST.
Mr. Campo's attorney, on behalf of all gaming patrons of
Station .Casinos properties, thanks you for your considsratiom.

__...%.

J MICAAEL SCHAEFE
Shareholder .

It

¥
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J., MICHAEL SCHAEFER*
JOSEPHE. PAGE*®

PM L: 38
SCHAEFER & ASSOCIATES
Law Offices

September 10, 1997

0ffice of Chief Counsel

SEC Div. of Corporate Finance
450 Fifth St. NW

Washington, DC 20549

Re: Station Casinos, Inc. issuer
Proposed under Rule 14a-8, 1934 Act
Issuer's letter of September 8, 1997

: As an investor in issuer Station Casinos, I am
astounded that they have to utilize out-of-state counsel
with offices in New York, Washington, Lond, Moscow, Tokyo,
Hong King, Singapore and Jakarta, to deal with my
‘proposal, and that the Firm retained would engage in
premature services. .

My proposal is submitted as of December 30, 1997,.
thus I see no need to respond until after-that-date. there
is something from Station Casinos, Inc. that.warrants
Tresponse. For the Firm to beg that it be excluded
because I have not ‘- held stock for one year is premature,
because the one-year anniversary is the day I submit
the proposal, 12/30/97. I was just giving my corporation
a preview.

Station Casinos omits the proposal at perll of having

to republish its proxy statements and renotice its annual
shareholders meeting. See SEC v. Transamerica, Inc.

Addressing the Firm's premature concerns:

(1)It certainly is policy as to whether a company -
opts to self~insureitﬁus exposing shareholders investment

to the vagaries of litigation) or to carry liability insurance
Once the policy decision is made to insure, they the
competitive quest for ceverage, its cost, its limits, that

is administration. Or if the policy decision is to
self-insure, whether all claims are stonewalled(as is present
case), or settlements sought within statutory 1limits($750.00
in Nevdda for theft from a lodging facility), could be .
administrative. My proposal reaches the "threshhold" issue
of---what road do we take.

. ‘ 1P44{)55,hﬂAfTYLAﬁﬂ)Fﬁ(VWY. .rEl"k7(x2)7E92fEf7]()
T D N & A AGENT STE. 208-222 FAX (702) 792-6721
'ONLY, ALL JURISDICTIONS LAS VEGAS, NV. 89119 PAGER(702) 678-9538 .
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(2)There is no personal grievance. My client Nicola
Campo, a $5 videopoker player and comp. guest, was
shabbily treated, the Court found he had $11,400 in
jewelry stolen from him while a Guest, and he was
awarded the full $750.00 allowed by statute, but

- only after his attorney spent at least $1,000.00 on
sanctions, filing fees, document fees,. appellate fees,
all of which would have been avoided if the Coxrposation
had other interests than feathering its executive nests
with bloated salaries (20% higher for the President
than Circus Circus CEO, who has 300% the responsibility)
and excessive .options(the President already owns 13%,
but demanded another 1,000,000 shares on option).

The personal grievance is past. It is not a congenital
“perpetrual matter. . Oh, Mr. Campo and its counsel may
talk for years about the. royal screwing given them by
Station management, But. that's unrelated to the
proposal, Except that if the proposal had been in
‘place, Station.Casinos would have paid $§750.00 to

its client, the attorney wauld have made $150 to $250,
and there would have been no $10,000+ attorney fees
churned by Pyatt § Eglet, their outside counsel, vho
never once explored settlement.

e

The benefits .most surely are shared with other security
holders. I suspect that most of the non-contrcl ownership
would be appalled at Station Casinos spesdding over $10,000
to fight, and lose, a case.that.was worth $750.00 because
of Nevada Innkeeper'sllaw. If Station Casinos does not
wake-up to this area of management, we can have many more
such disasters. clouding our competitive future. There

is no pending or prospective personal. grievance, and

the Los Angeles-based counsel, of the New York firm,
frankly doesn't understand the situation.

(3). Proponent admits he is ineligible. Today. But —
wait until 12/30/97, the effective date of the proposal. .

S Station Casinos is operating in several jurisdictionms,
To interpret its extremely all-encompassing grant of control
of both policy and administration to.the all-knowing Board is .
inconsistent with Equal Protectionuprovisions of the U.S.
Constitution, and Station shareholders in all jurisdictions
must be able to address policy regardless of the label the
outside counsel may paint on it,

Proponent suggests you reject.the response of Issuer,
as premature, and invite Issuer to contact the Commissjon
after the effective date of the proposa

cc: Kenneth J. Baronsky, J .MICHAEL SCHAEFER
of Milbank., Tweed Pranasine charehnldar
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UNITED STATES
. SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, DC. 20549

March 5, 2001

WilliamR. Buck - _ . | o
Counsel ' minmare
Excton'Mobil Corpotation 8 vore
5959 Las Colinas Boulevard Beaion MW
.Irving, Texas 75039-2298 iR

Re:  Exxon Mobil Corporation é;m'.:.u%
Incoming letter dated January 8, 2001

Dear Mr. Buck: |

This is in response to your letter dated January 8, 2001 concerning the shareholder
proposal submitted to ExkxonMobil by Robert L. Raborn. We also have received a letter from the
proponent dated January 17,2001. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set-forth in the
correspondence. Copies of all of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which sets forth
a brief discussion of the Division’s informal procedures regarding shareholder proposals.

. Sincerely,
Martin P. Dunn
Associate Director (Legal)
Enclosures ] i ‘
) Y
J Ao A
cc:  Robert L. Rabom il é} ‘

10954 Joor Road, Suite “B™ 2=k ¢: / /:,
Baton Rouge, Louisiana 70818 ‘




‘March 5, 2001

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Exxon Mobil‘Corporation
Incoming letter dated January 8, 2001

The proposal relates to establishing a committee to im@tigatc and review sexual
activities, and to take remedial action, including removal of employees involved in sexual
activities on company property or while away from their regular place of employment for
company purposes. .

There appears to be some basis for your view that ExxonMobil may exclude the proposal
under rule 14a-8(1)(4) because it appears to relate to the redress of a personal claim or grievance
or is designed to result in a benefit to the proponent or further a personal interest, which benefit
or interest is not shared with other security holders at large. Accordingly, we will not
recommend enforcement action to the Commission if ExxonMobil omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(4). In reaching this position, we have not found it
necessary to address the alternative bms for omission upon which ExxonMobil relies.

This response shall also apply to any future submissions to ExxonMobil of the same or
similar proposal by the same proponent. Accordingly, we will deem ExxonMobil’s statement
under rule 14a-8(j) to satisfy ExxonMobil’s future obligations under rule 14a-8(j) with respect to
the same or similar proposals submitted by the same proponent.

Sincerely,

Michael D.V. Coco
Attorney-Adviser




Exxon Mobil Corporation
5959 Las Colinas Boulevard
lrving, Texas 75039-2298

972 444 1467 Telephone

972 444 1435 Facsimile

VIA NETWORK COURIER

Office of Chief Counsel "

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Judiciary Plaza

Washington, DC 20549

William R. Buck
Counsel

Ex¢onMobil

January 8, 2001

L‘ Tard v

RE: Securities Exchange Act of 1934 Section 14{a); Rule 14a-8
Omissien of Shareholder Proposal Regarding Sexual Activities of

Employees

Dear Sir or Madam:

Exocon Mobil Corporation ("ExconMobil” or the "Company*) has received the
shareholder proposal attached as Exhibit 1 from Mr. Robert L. Rabom for inclusion in the
Company's proxy material for its 2001 001 annual meeting of shareholders. ExxonMobil
intends to omit the proposal from its proxy statement on the grounds set forth in this
letter. We respectfully request the concurrence of the Staff of the Division of Corporation
Finance that no enforcement will be recommended if the Company omits the proposal
from its proxy materials. This letter and its enclosures are being sent to the Commission

pursuant to Rule 14a-8(j).

The Proposal

Mr. Rabom's proposal (attached ih its entirety as Exhibit 1) provides:

*... that the Board of Directors be required to appoint without delay a
committee composed of persons who are not now nor have ever been
a director, officer, or outside confidant of EXXON corporation, MOBIL
corporation, or EXXONMOBIL CORPORATION, nor of any of its
affiliates or subsidiaries, and that committee be directed to fully
commence an investigation, immediately and without delay, of any
and all prior or currently ongoing, acts or patterns of alleged sexual
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Division of Corporation Finance
Securities and Exchange Commission
Page 2

activity which occurred, or might have occurred within the
EXXONMOBIL corporation, either in its pre-merger corporation, or
any of its affifiates or wholly owned or majority controlled affiliates or
subsidiaries, and issue a final report of its findings and
recommendations, including any recommended actions, including the
removal of any director, officer, or employee responsible for the
occurrence of the prohibited activity, or the condoning, failure to
investigate, failing to impose appropriate sanctions and penalties
and/or rewarding and/or promoting any person/persons resulting from
their participation in any prohibited sexual or immoral activity or other
prohibited activity in connection with their employment or association
with the EXXONMOBIL corporation, its pre-merger affiliates (EXXON
and MOBIL), andfor any subsidiary or affiliates.

...that the shareholders recommend that the Board of Directors
establish an oversight committee either within the board, or under
their supervision and control, to review any and all alleged sexual
activities reported within the corporation, to take remedial action
including the immediate removal of any employees involved in sexual
activities either on company property, or who have used in any form
or fashion company property or facilities in the furtherance of sexual
activities, or who have engaged in illicit sexual activities while away
from their regular place of employment for company purposes.”

Brief Background

This proposal is substantially similar to a proposal submitted by Mr. Raborn for
inclusion in ExxonMobil's 2000 Proxy Statement. That proposal was excluded after
receiving a No-Action letter from the Staff based upon Rule 14a-8(1)(4) (relating to
redress of a personal claim or grievance). Exxon Mobil Corporation (March 23, 2000).
As more fully discussed below, essentially the same proposal was excluded from the
Company’'s 1999 Proxy as well. Exxon Corporation (December 21, 1988). In each case,
Mr. Rabom’s call for action by the Board stems from a dispute between Mr. Rabom and
a female employee of ExxxonMobil (the "Employee”).

According to his letter which accompanied this year's proposal (Exhibit 2) -- an
almost exact duplicate of the attachment to his resolution last year — Mr. Raborn has
filed suit against the Employee in the 19th Judicial District Court, East Baton Rouge
Parish, Louisiana, as well as in the City Court of Baton Rouge, Louisiana. (See page 2
of Exhibit 2; see also Exhibit 3 for an incomplete copy of the lawsuit provided to the
Company by Mr. Rabom.)” As far as we can discem, the lawsuit filed in the 19th Judicial
District Court relates to (i) recovery of legal fees allegedly owed by Employee to Mr.
Raborn in connection with services he rendered as her attorney in several lawsuits filed
by Employee and (i) recovery of a car, jewelry, other items and cash that he allegedly
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gave to Employee while the two were cohabitating. Mr. Rabom also describes in detail
within the petition various alleged sexual encounters involving Employee. Apparently,
the dispute between Mr. Rabom and Employee arose after the two ended their personal
relationship.

, Mr. Rabom has sent exiensive documentation to various employees of
ExxonMobil over the past several years relating to the alleged sexual activities of the
Employee’. He has also calied various in-house lawyers, security personnel and
employees in the Office of the Secretary seeking redress of his claims and attempting to
have Employee's job terminated. Mr. Rabam apparently submitted his shareholder
proposal, at least in part, because Employee is still in a "responsible position of
employment” with ExoconMobil. (See second paragraph of Exhibit 2.)

Summary of Reasons for Omission ”

Proposal Relates to Personal GrievanceV(Ru!e 14a-8(i}(4))

This proposal is merely a further attempt by Mr. Raborn to advance his personal
interest in attacking the reputation of Employee and having her employment terminated.
Mr. Rabom has a long history of airing his grievance to muitiple employees of the
Company. This proposal directly relates {o his personal grievance and is designed to
further a personal interest not shared by shareholders at large.

Proposal Relates to Ordinary Business Matters (Rule $14a-8(i)(7))

Mr. Raborn's proposal relates to the oversight of the worlkforce (specifically,
setting up rules to govern reports of sexual misconduct and to provide for the discipline
of employees who have engaged in such conduct). Such issues relate to ordinary
business matters and have routinely been excludable from proxy materials.

Proposal is Not a Proper Subject for Action by Shareholders (Rule 14a-8(i}(1))

- The proposal mandating the creation of an investigatory committee relates to
matters of business policy solely in the purview of the officers and directors under New
Jersey law.

! As indicated in the letter to Exxon's Chairman accompanying the proposal {(see Exhibit
2), Mr. Rabom enclosed numerous documents along with his proposal, including diary
entries and handwritlen notes allegedly made by Employee as well as an incomplete
copy of the petition relating to one of the lawsuits filed by Mr. Rabomn against the
employee. ltis not clear why Mr. Rabomn did not submit a complete copy of the petition
either last year or this year.
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Reasons for Omission

Proposal Relates to Personal Grievance of the Shareholder (14a-8(i)}{(4))

Rule 142-8(i)(4) provides that a proposal may be omitted if it,

"... relates to the redress of a personal claim or grievance against the .
company or any other person, or if it is designed to result in a benefit to
[the proponent], or to further a personal interest, which is not-shared by
the other shareholders at large." {emphasis added)

The purpose of the rule, according to the SEC, is to prevent security holders from
abusing the shareholder proposal process in order to achieve personal ends that are not
necessarily in the common interest of the issuer's shareholders generally. See Release
No. 34-20091 (August 16, 1983).

As mentioned in the “Brief Background" section above, the proponent has been
waging a campaign to alert Company personne! of Employee's alleged sexual activities,
Mr. Raborn has had numerous telephone conversations with, and mailed tens — if not
hundreds — of documents to Company personnel relating to Employee since 1997. All
of such documents and conversations relate to Mr. Raborn's attempt to make the
Company aware of Employee’s alleged immoral conduct and to have her employment
terminated. This campaign has continued even though the Company undertook and
completed a thorough investigation of the allegations after hearing of them.

(n addition to his proposal {which, in its oniginal form, was three pages and over
1200 words long), Mr. Rabom submitted more than a dozen other documents as
specified on pages 2 and 3 of Exhibit 2. Such documents include one of the lawsuits he
filed, which details multiple alleged incidents of sexual activity by Employee — see
paragraphs 56-60 of his petition, attached as Exhibit 3. (Note that Mr. Raborn had
initially named the Company as a party to one of the suits (relating to recovery of health
- insurance benefits for Employee stemming from injuries which were the subject of a
case in which Mr. Raborn represented Employee), though the case was dismissed
against the Company.) The documents also include alleged diary entries of Employee
and a lefter to the Company's Vice President - investor Relations and Secretary urging
the Company 1o take "the necessary corrective action” with respect to Employee.

Just as was the case with his proposal submitted for inclusion in {ast year's
proxy, we believe Mr. Raborn is attempting to use the Company's proxy statement as an
additional means of redressing his personal grievance against Employee. Mr. Raborn
has attempted to draft parts of his proposal in a manner that superficially appear to
relate to matters of general interest. However, when his submission is viewed in its
.- totality, it is clear that it is just one more attempt to continue his long campaign of
publicizing Employee's alleged behavior and attempting to have her employment
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terminated. His proposal plainly relates to the same issue as last year's proposal {which
was justifiably excluded) and which he has been discussing with the Company for years.

The text of his proposal, all the ancillary documents submitied by Mr. Rabom,
and the long history of comrespondence and communication between the Company and
Mr. Rabom conceming his personal grievance against Employee make it clear that he is
trying to further his personal agenda of having Employee's empioyment terminated.

The Staff has indicated that the shareholder proposal process may not be used
as a tactic to redress a personal grievance, even if a proposal is drafted in such a
manner that it could be read to relate fo a matter of general interest. See Release No.
181356 (Oct. 14, 1982) (stating that "a proposal, despite its being drafted in such a way
that it might relate to matters which may be of general interest to all security holders,
properly may be excluded under paragraph (c)(4) fnow (i)(4)), if it is clear from the facts
presented by the issuer that the proponent is using the proposal as a tactic designed to
redress a personal grievance or further a personal interest”).

See also the following No-Action letters where the Staff took a no action position
regarding omission of the proposal based on the “personal grievance” rationale:

= Unocal Corporation (March 30, 2000) (proposal requiring company take
specified actions regarding underground tanks and dismissing employees and
legal counsel under specified circumstances, where pmponent had been an
unsuccessful litigant against company);

. Phillips Petroleum Company (March 8, 2000) (proposal modifying executive
compensation to be more performance accountable, where proponent was a
former employee whom had been discharged by the company); -

- Johnson & Johnson (January 7, 2000) {proposal requiring adoption of a
policy of compensating inventors of any product manufactured, distributed or sold
by the issuer, where proponent was an individual who had a dispute with the
Company over compensation for alleged development of a product),

- The Southern Company (December 10, 1999) (proposal requiring that the
Company form a shareholder committee for the purpose of investigating
complaints against the company's management, where the proponent was a
disgruntied former employee),

] Phillips Petroleum Company (March 4, 1999) (proposal refating to amending
Phillips’ bylaws to require shareholder approval prior to the "alienation” of assets
exceeding a certain amount, where proponent was an ex-employee who had
conducted an "extensive, ongoing correspondence campaign directed toward
numerous Company executives");
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US West, Inc. (December 2, 1998) (proposal resolving that management be
advised of shareholder dissatisfaction with their actions relating to a cash
payment in lieu of issuing fractional shares in connection with a "split-off’, where
proponent apparently was upset al paying a tax preparer $ 200 to research the
capital gain associated with his receipt of a cash payment for a fractional share);

. CBS Corporation (March 4, 1998} {proposal mandating that the Company
amend its policy regarding unvested stock options, where proponent was a
former employee who disagreed with the stock option vesting rules); . _

] Station Casinos, Inc. (October 15, 1997) (proposal recommending that the
company obtain liability insurance, where proponent previously represented a
client in connection with a suxt filed against the company); and

. International Business Machines (January 13, 1995) {proposal requesting
establishment of an arbitration mechanism, where proponent had engaged in a
lengthy campaign of complaints to the company concerning software he had
purchased).

In each of these cases, the proponent tried to couch the proposal in terms that
appeared to be of general interest to security holders, but which were, in fact, designed
to provide a forum for a personal grievance. The Company believes that Mr. Raborn's
proposal clearly relates to the redress of a personal claim or grievance against an
employee of the Company and is designed to result in a benefit to Mr. Raborn not
shared by shareholders at farge. There can be little doubt that his submission of the
shareholder proposal was motivated by his dispute with Employee. All of his supporting
documents, correspondence and discussions with the Company have involved the same
issue he raises in his proposal: alleged sexual conduct. Taking inta account the facts of
this situation and precedent set by prior no action letters, we believe the proposal may
be omitted pursuant to Rule 14a-8(i){4).

Future Relief Under Rule 14a-8(i){4):

If the Staff advises that it will not recommend any enforcement action if the
Company omits the Proposal as a personal claim or grievance, we request that the Staff
permit the Company to apply such advice to any similar stockholder proposal by Mr.
Rabom in future years.

This is the third time Mr. Rabom has sought to have a similar proposal included
in the Company's Proxy Statement. The first proposal — submitted in connection with
the 1999 Proxy Statement —~ was excluded on procedural grounds. Exxon Corporation
(December 21, 1998). The second was excluded as a personal grievance as discussed
above. Exxon Mobil Corporation (March 23, 2000).
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The Staff has noted that the costs and time associated with dealing with such
proposals do a disservice to the interests of stockholders as a whole. SEC Release No.
34-19135 (October 14, 1982). Each submission unnecessarily diverts the resources of
the Company as well as of the Staff to review essentially the same materials without a
change in the result. In similar cases where the same proponent has kept submitling a
personal grievance as a stockholder proposal, the Staff has permitted its no-action
advice to apply to future submissions of the same or similar proposals by the same
proponent, deeming a company’s no-action request as satisfying its future obligations
under Rule 14a-8. The most recent case appears to be Unccal Corporation-(March 30,
2000) referenced above, where the Staff agreed that any future submissions of the same
or similar proposal by the same proponent could be excluded under 14a-8().2 In each
such case, the Staff stated that its response would also apply to any future submissions
to the company of the same or similar proposals by the same proponent, and that the
company's no-action request would be deemed to salisfy its future obligations under
Rule 14a-8 with respect to such proposals. '

The Company requests that the Staff permit its response to this no-action
request to also apply to any future submissions of the same or similar proposals by -
Rabom, and that this no-action request be deemed to satisfy the Company's future
obligations under Rule 14a-8 with respect to any such proposals.

Proposal Relates to Ordinary Business Matters (14a-8()(7))

Among other demands, Mr. Raborn's proposal requests the establishment of an
oversight committee to "review” ¢laims of alleged sexual activities, and to "take remedial
action” against employees that use the Company’s facilities for sexual activities or
engage in illicit sexual activities while away from their regular place of employment for
company purposes. Such oversight of the workforce is clearly a matter of ordinary .
business, properly left to management. Thus, the Company believes that this proposal
is excludable under Rule 14a-8(i)(7).

Rule 14a-8(i)(7) provides that a proposal may be excluded from a Company's
proxy materials where it involves *...a matter relating to the Company's ordinary

2 See also United Technologies Corp. (Dec. 6, 1996), the same proponent twice
submitted the same proposal related to a personal claim or grievance that had been the
subject of previous litigation; IBM (Nov. 22, 1995), the same ex-employee twice
submitted a similar proposal relating to a personal claim or grievance that had been the
subject of previous litigation; Cabot Corp. (Nov. 4, 1994), the same proponent submitted
stockholder proposals eight times relating to the same personal claim or grievance;
Texaco, Inc. (Feb. 15, 1994), the same proponent submitted stockholder proposals twice
relating to a personal claim or grievance that had a long history of confrontation and
litigation with the company; and in International Business Machines Corp. (Dec. 29,
1994), the same proponent had submitted stockholder proposals 11 times relating to the
same personal grievance, _




Office of Chief Counsel

Division of Corporation Finance
Securilies and Exchange Commission
Page 8

business operations.” The Commission has stated that one of the'policies underlying
this exclusion rests on the following consideration:

"The first [consideration] relates to the sub;ect matter of the proposal. Certain
tasks are so fundamental to management's ability to run a company on a
day-to-day basis that they could not, as a practical matter, be subject {o direct

- shareholder oversight. Examples include the management of the workforce,
such as the hiring, promotion, and fermination of employees..." Release No.
3440018 (May 21, 1 998) (emphasis added). .

While the Commlssaon says in the same release that an exception to this prmciple is
made where significant social policy issues are implicated, Mr. Rabomn's proposal does -
not raise such issues,

The Staff has repeatedly taken a no-action position in connection with
shareholder proposals addressing matters related to management of the workforce. For
example, the Staff concurred with Intel Corporation’s omission of a proposal that
recommended that the board implement an "employee biil of rights” on the grounds that
the proposal related to intel's ordinary business operations (i.e., management of the
workforce). Intel Corporation (March 18, 1999). In American Brands, Inc. (December
21, 1992), the Staff concurred with the company that it could exclude a proposal that
requested a report on the company’s policies relating to its work environment and
employees and smoking. The Staff agreed with the company that such proposal related
to the conduct of the company’s ordinary business operations (i.e., management of the
place of business).

Mr. Rabom's proposal relates directly to oversight of employee behavior and
decisions to dismiss employees. These matters are fundamental to management's
ability to run a company on a day-to-day basis and should not be subject to shareholder
oversight. For this reason, we beheve that this proposal may be omitted pursuant to
Rule 14a-8(i(7).

Proposal is Not a Proper Subject for Action by Shareholders (Rule 14a-8(i}(1))

Rule 14a-8(i)1 permits the exclusion of a shareholder proposal in proxy
materials, "...if the proposal is not a proper subject for action by shareholders under the
laws of the jurisdiction of the company’s organization.” The New Jersey Business :
Corporation Act (NJBCA) provides that, "The business and affairs of a corporation shall
be managed by or under the direction of its board, except as in this act orin its certificate
of incorporation otherwise provided.” N.J.S.A. § 14A:6-1(1). There is no provision in the
Company's Cerificate of Incorporation or By-Laws that limits or affects the authority of
the Board to manage the business. In this case, the proposal mandating the Board
appoint a committee of outsiders for specific purposes involves a matter of business
policy within the purview of the Company's Board of Direclors and is not a subjeet for
action by shareholders.
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Conclusion

For the foregoing reasons, we respédmny request that the Staff concur in our
opinion that the proposal may be excluded from ExxonMobil's 2001 proxy materials.

If you have any questions or require additional information, please contact the
undersigned direclly at 972-444-1467. In my absence, please contact Lisa K. Bork at
972-444-1473. Please file-stamp the enclosed copy of this ietter without exhibits and
retum it to me. In accordance with SEC rules, | also enclose five additional sopies of

this letter and the enclosures. A copy of this fetter and the enclosures is being sent to
Mr. Rabomn.

Very truly yours,

Enclosures
cc. R. L. Raborn




PROPOSED RESOLUTION

WHEREAS the shareholders have a right to know if there have been any actions
or findings that the ExxonMobil Corporation, and/or any of its officers, directors, agents,
or employees or owned affiliates aﬁd suﬁsidiaries have violated any s@e or federal law,
administrative rulings, or provisions of the corporate charter or its bylaws by allowing,

condoning, failing to investigate, failing to impose penalties and sanctions, dnd even

| promoting or rewarding, any prohibited sexual or immoral conduct and activities by any
person or other entity related to, or in connection with, their employment, or association
with, the ExxonMobil Corporation;

FURTHER that the Board of Directors should be requiréd to establish an
oversight committee to insure that employees do not use EXXON's assets and facilities
for sexﬁal or other immoral or prohibited activities; further, to insure that a procedure is
established to allow any person, eniployee or non—embloyee, to confidentially report any
such prohibited activity; and to insure that any employee who engages in such sexual
conduct and related activities in violation of the rules shal] be immediately sanctioned;

THEREFORE, BE IT RESOLVED, that the Board 9f Directors be required .to
appoint ﬁzithout delay a committee composed of persoﬁs ‘»;v'l'ic;;;elnot now nor have ever
been a director, officer, or outside confidant of EXXON corporation, MOBIL

corporation, or EXXONMOBIL CORPORATION, nor of any of its affiliates or
subsidiaries, and that committee be directed to fully commence an investigation,
immediately and without delay, of any and all prior or currently ongoing, acts or patterns
of alleged sexual activity which occurred, or might have occurred within the

EXXONMOBIL corporation, either in its pre-merger corporations, or any of its affiliates




or wholly owned or majority controlled affiliates or subsidiaries, and issue a final report
of its findings aﬁd recommendations, including any recommended actions, including the
removﬂ of any director, officer, or .empioyee responsible for the occurrence of the v
prohibited activity, or the condoning, failure to investigate, failing to impose appropriate
sanctions and penalties and/or rewarding and/or promoting any person/persons resulting
from their participation in any prohibited sexual or immoral activity or other prohibited
activity in connection with their employment or association with the E)C(ONMOBIL
corporation, its pre-merger affiliates ( EXXON and MOBIL), and/or any subsidiary or
affiliates.
| BEIT FURTHER RESOLVED, that the shareholders récommend that the

Board of Directors establish an oversight committee either within ﬂxe board, or under
their supervision and control, to review any and all alleged sexual activities reported
within the corporation, to take remedial action including the immediate removal of any
employees involved in sexual activities either on company property, or who have used in
any form or fashion company property or facilities in the furtherance of sexual activities,
or who have engaged in illicit sexual activities while away from their regular place of
employmex;t for company purposes.

Submitted by:

Robert L. Raborn, sﬂarcholder

10954 Joor Road, Suite "B"

Baton Rouge, LA 70818

Telephone: 225/261-6577
Fax: 225/261-6577




ROBERT L. RABORN
Attorney at Law & Notary Public
10954 Joor Road, Suite "B
Baton Rouge, Louisiana 70818

(504) 261-6577 phone
(504) 261-6577 fax

December 13, 2000

Mr. Lee R. Raymond, Chairman

EXXON CORPORATION )

5959 Las Calinas Blvd .
Irving, TX 75039-2298

Subjéct: Proposed Shareholder Resolution--2001 Annual Meeting

Dear Mr. Raymohd :

In addition to the resolution, I am enclosing supporting
materials which outline actions of Miss Brenda Joyce Willis, an
employee of the EXXON Baton Rouge Chemical Plant, and which I feel
bear heavily upon the reasons why the xresolution should be
presented to the shareholders for approval.

In my opinion, Exxon management has failed completely in
representing the stockholders best interests in this matter. I
have in the past notified and sent documentation of the sexual
activities of Brenda Willis, and the relationship between Miss
Willis and Charles A. “Chuck" Kaiser, to Bill Rainey, manager of
the Baton Rouge Chemical Plant, Jimmy Sturdevant, —-corporate
security, and Ron Jarvis. To my knowledge, nothing has been done,
and both Miss Willis and C.A. Kaiser are still in responsible
positions of employment with the Baton Rouge Chemical Plamt. How
can management continue to place their trust in employees who have
violated the trust that EXXON has placed in them to conduct the
business of the corporation? Miss Willis‘’ actions have involved
others outside of EXXON. Please ncote that she has also judicially
admitted to having sex with Mr. Malcom Stein, former president and
chairman of the board at Piccadilly Cafeterias (see attachments #5-
#6). Miss Willis made extensive use of EXXON plant telephone,
credit cards, and delivery of airlimne tickets in relation to her
involvement with Mr. Stein. Both Mr. Kaiser and Mr. Stein were
{and I presume still are) married men. A

I urge you, as chairman, to look into the matter and take
whatever actions are mandated to protect the sharehoclders interest
in this matter.

I am enclosing the following:

1) Proposed shareholder resolution;
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2)

3)

4)

5)

6)

7)

8)

9}

Petition filed in 19th Judicial District Court, East
Baton Rouge Parish, Louisiana, against Brenda Joyce
Willis, an employee of EXXON’'s Baton Rouge Chemical
Plant; ( a similar petition, but covering different debts
owed by Miss Willis has been filed in the City Court of
Baton Rouge, Louisiana)

(Note: The 19th JDC suit is still pending, but
EXXON has been dismissed. from that suit. Plaintiff
.inadvertently named EXXON rather than First Health
Corporation , as the Plan administrator);

Letter to Mr. Peter Townsend/Mr. Ron Jarvis, Exxon
corporate headquarters, dated April 29, 1998.

Two (2) pages of various diary entrees by Brenda Willis
describing her traveling to Dallas and Houston, Texas to
meet Malcom Stein and spend nights with him. Airplane
tickets for the flight were ordered from the Baton Rouge
Chemical Plant, delivered to Miss Willis at her office in
the Baton Rouge Chemical Plant, and paid for via a credit
card issued to her by the Baton Rouge Chemical Plant.

May 10, 1994, diayy entry by Brenda Willis showing that
C.A. Kaiser, EXXON Department Head, visited her at her
house in the middle of the workday--a Tuesday. Brenda
Willis said that they had intercourse on that occasion.

Marked up map in the handwriting of Brenda Willis showing
the location of the Omni Royale Hotel in New Orleans, and
with hand written directions how to get thexre. Brenda

Willis said that she spent the night of September 20,

1993, in the Omni Hotel with C.A. Kaiser, Exxon Employee .
{Department Head). C.A. Kaisexr was allegedly in New
Orleans on EXXON company business. _

Diary entrees of May 8-13, 1990, by érénda Willis
describing an official EXXON business trip made by Brenda

"Willis (Chem Plant rail coordinator) to the Union Tank

Car facility at Harvey, Illinois. She stated that she
had sexual intercourse on three successive nights with
three different people--while on EXXON business.

Handwritten note by Brenda Willis stating that while she
was moving her furniture from one apartment tc another,
she was provided with a »sheriff escort (paid for by
EXXON)#. C.A. Kaiser was head of plant security at the
Baton Rouge Chemical Plant at that time. _

Formal request to Brenda Willis that she admit she had
sexual intercourse with C.A. "Chuck" Kaiser, department
head at the EXXON Baton Rouge Chemical Plant.
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10)

11)

12)

Formal admission by Brenda Willis’ that she did in fact
have sexual relations with C.A. "Chuck" Kaiser.

Formal request to Brenda Willis that she admit she hag
sexual intercourse with Malcom Stein, former pxresident
and chairman of the board of directors of Piccadilly
Cafeterias, Inc.

Formal admission by Brenda Willis that she had sexual
intercourse with Malcom Stein since 1982, and apparently
so many times that she could not remember the separate
occagions. The relations occurred over a period of many

“years, and in Louisiana, Texas, Alabama, and other states

with essentially all personal contact, travel
arrangements, and ticket purchases and delivexy being
made to or from Miss Willis’ office at the EXXON Baton
Rouge Chemical plant, and paid for with an EXXON issued
credit card. ' ’ .

Please advise me of your response to this proposed shareholder

resolution. .
. Sinc
ol oL
Robert L. [Rédborn}
EXXON Shayeholder
Encl: see above
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PETITION FILED AGAINST BRENDA WILLIS AND EXXON




represents:

'ROBERY L. RABORN Numser 441,090 vy "D

VERSUS 19TH JUDICIAL DISTRICT COURT
BRENDA JOYCE WILLIS, PARISH OF EAST BATON ROUGE

RENE ANDRE LOUVIERE, SIR.,
WAMPOLD & COMPANY, INC. (dba
Allon Qaks Apartments}, and

E}Q(ON CORPORATION STATE OF LOUISIANA

- PETITION
FOR DAMAGES, BREACII OF CONTRACT, OPEN ACCOUNT',
RETURN OF PROPERTY, PENALTIES, INTEREST, AND ATTORNEY
. FEES
THE PETITION of Robert L. Raborn, a resident of and domiciled in the Parish

of East Balon Rouge, Louisiana, who is a duly licensed and practicing altorney at law

~ with his principal office in.the Parisiv of East Baton Rouge, Louisiana, respecifully

L.

EXXON CORPORATION (heveiunfter "IEXXON"), made defendant herein
(as a nccessary party (0 come forth and prove up ile licn or suhrogazcd claims for
héailh care pfovided to defendant Brenda Joyce Willis), is a forcign corporation with
principal offices within the State of Louisiana lucated in (he Parish of East Baion
Rouge, Louisiana, who at -alt times pertinent to the times and places relevant lerein
was the employer of defendant Brendw Joyce Willis through its subsidiary IEXXON

CHEMICAL COMPANY aud is a sell-insurer of its employee benefils program for

medical, hospital, and demtal insurance expenses, with First Health Corpocationas

EXHIBIT

its current administrator for said program.
ZA .

‘BRENDA JOYCE WILLIS, wade a defendant herein, is a resident of and

domiciled in the Parish of Bast Baton Rouge, Louisiana, whose address is 2523

1 K 4)/-"'

CMTSIPATALOLI S YVt i )




- ? . . “Iﬁ

Berrybrook Drive, Baton Rouge, Louistana 70816, wherc ou information and belief

G T - she Jives in open concubinage wiih defendant Rene Andre Luuviére, Sr.

‘;; g RENE ANDRE !DUVIEI(E, SI. is a vesident of aud domiciled in the Pacisle
) , . ' , of East Baton Rouge, Louisiana, and fives in open concubinage with defendant Brenda
’J _ Joyce Willis at 2523 Berrybrook Drive, Baton Rouge, Louisiana 70816,

WAMIP'OLD & COMI’ANY, INC. (dba "Afton Qaks Apartmenis®) is a
Louisiana cotporation with principal offices lucated in the Parish of East Baton Rouge,

Louisiana, with Milford Wampold.: 11, 140 Sunsel Blvd, Baton Rouge, Louisiana

70808, as its designated agent for service of process.




II. CLAIM FOR ATTORNEY FEES

A. DBrenda Willis v. Delchaunps 69,466-Div E, 21st JDC).

7.

Delendant Bremla Joyce Willis, an cmployee of EXXON CIIEMICALV

COMPANY and covered by the EXXON Benefits Plan at all limes\relcvaxa( to the

" matlers herein, suffered a fall with resultant budily injuries.on August 26, 1992, in

Delchiaups Food Store #91 located on Range Avenue, Denliam Springs, Lovisiana
70726. She retained plaintiff, Robert L. Rabocn, to represent her inlier claims agaiust

Delchamps aud others, and said Robert L. Raborn filed suit timely entitled "Brenda

- J, Willis v. Delchamgs, Iuc. et al" | docket number 69,466, Divislon "I, in the 21st-

Judicial District Court for the Parish of Livingsion, Louisiana, on the 25¢h day of
Aﬁgusl; 1993. A copf of the origil:a! pelition is anncxed hereto as EXHIBIY #1.
8.
10 due course thie matter was settled o the LLth day of June, 1996, in favor of

Brenda 5. Willis for the full sum of $126,000.00 which coveced in full all her

- medical, dental, and hospitalization expenses, as well as any and all’ other charges,

expenses, and geucral damages associated with hier fall in the Delchamps store on
Avpust 26, 1992, A copy of the {final seulémcn{ “Receipt and Release Agreement”
execuled by Bremda Joyee Willis is amiexed hereto as EXMIBET #2. The Judgment

of Dismissal of Brenda’ Willis suit against Delchamps was signed by the court on the
.4

11th day of June, J996.

9.
From the date of her injuries ou August 26, 1992 until the date of her setilement
witlt Delchamps, loc. on the Hith day of June, 1996, Brenda Juycé Willis fucurred

miedical, dental, hospitalizativn and othee health care benefits including but pechaps not




*
e
)
7.

*~.

limited to thuse health care providers listed on the auached EXIUBLE #3 which total

a minimum of $43,398.83.
1.

On informalion and beliel EXXON COINTORATION as insurer of jts

employee, Brenda Joyce Willis, through its former health plan administrator Jofin

Hancock, or ils present administrator Figst Health Corporation, paid a substantial

pottion of the above $43,398.83. On infuormation and belief, EXXON was
subrogated, or in the alternative has a right (o reimbursement, from furds paid (o

Drenda Joyce Willis, an amount equal to the payments wade by them for her medical

) and health care.

1.

First Lealth Cm])oml.ion has previousty made demand upon defendmt Brenda

* Willis to reimburse IEXXON under tlieir health carc benefits plan, but First Health -

Corporation has advised plaintifl that Brenda Joycc Willis has failed and refused to
-reimburse EXXON (hrough its plan administrator, First [lealth Corporation.
Delendant Brenda Wilfis has told plaintiff on several occasions that she wifl not repay
any funds to Fiest Health Corporation because her former supervisor Charles A.
*Chuck" Kaiser, EXXON Chesnical Company, told her she did not have to, and that
EXXON would never terminate hee if she reflused to repay those sums demaiwled by

First 1lcalth Corporation.

12.
~
Plaintiff shows that a comyplete resolution of the claims to monies received by

defendant Drenda Juyce Willis from her lawsuit agaiust Delchamps requires EXXON

{a "nccessary” party) to come forward aud prove up their claims agaiust defendant

- Brenda Joyce Willis for ceimburscment or subrogation under their cmployee hiealth

care benelits plan.

4




C 13,

.D;:feudaul BreudaJoyce Willis agreed to pay plaintilfa one-third (1/3), or33%%
con(il_lgcncy fee on the gross recovery, plus reimburse plaintiff's cxpenses.  As the
matter progressed, plaintifT vblained the permission of defendant Brenda Joyce Willis
{o assuciate additional counsel, but to keep the [q(al conlingency fcc ﬁxéd at33 1/3%.
In due course, plaintiff associated the McKernan Law Firm and securcd an aprecment
between counsel that the total contingency fee was to remiain at 33%%, which was lv
be c\.'.culy divided between plaintif amd the McKernan Law Firm (s&.ﬁﬂwﬂ).
Defeidant Drenda Willls agreed to this armangcment.

14,
When funds were received, defendant paid tie McKernan Law Firm its 1/6th

contingency fee ($21,000) plus their expenses of $4,047.56, or a total of $25,047.56.

- After deduction of the McKernan Law Firm {ees, defendant Brenda Joyce Willis Ms

issued a clieck by that ficm for a total of $100,952.44 The McKernan Law ficm

'.has no further clatis lb any of the (unds recovered by Brenda Joyce Willis.

o 1s.
Defendant Brenda Joyce Willis has failed and reflused to pay plaintiff his

cotitingency fee ($21,000), and to reinsbuese him for his expenses ($600;6(_)), or a (otal

of $2.[ ,600.60 for handling the case, in spitc of amicable demand because she

nminl:-:ius that plaintiff donated those fiuwds 1o her.
. 1G.

Plaintiff mailed defendant Brenda Willis a demand letier on the 20(h day of

Aupust, 1996, by certified mail #2-109-107-145, retur y‘gceipl requested, (v the

mailing address given tothe postal service ( sce Exlibit #5) by Brenda Willis, namely

. ‘. 29454 Joyce Street, Walker, Louisiaia 70785 requesting that she pay his attorney fee

and expenses in {ull within 15 days ( sce !SX![!Q!'!‘ £6).

5




17.
. M;JI'C than 15 days have passed since dcfcnd:mt Bremda Willis seccived said letter
on the 21st day of Augus(, 1996 (sce EXILBIL #7}, and she has failed and refused
to pay said bill, aud plaintiff is eutitled to a judgment for the amount ol his fees aud

expenses, plus atioruey fees in an amousnt (o be fixed by the court for having to bring

this action, plus full costs of this procecding, all at the legal rate of interest on all

sums due since August 21, 1996. Plaintilf suggests that an additional attorney fee of

$5,000.00 (23%) for having to bring (his action would be fair and re.a;onab!c to both

parties.
18.
The continued relention and possession by defemdant Brenda Joyce Willis of the

funds due pelitioner since August 21, 1996 ( the day she received plzinti{f’s demand

*letter) conslitutes the tort of “conversion” under Louisiana faw, and petitioner is

entitled (v damages and attoruey fces lTor the continued possession and unlaw(ul
‘couversion of the funds owed plaintiff after amicable demand to return same (o

petitioner.

B. Attorney fees from EXXON
19.
Plaiutifl believes. that he is also entitled to an aitoruey fec for his efforls in
recovering funds to be recovered by EXXON, and moves the court to fix that amount
of altorney fees to be awarded to plaintilf out of the EXXON recovery. LEXXON

through its previous benefits plan administrator, John Hancock, has in the past agreed

(o, and actually paid, a U3_ contingency fee to plaintilt tor collecting its reimbursable

" benefits paid in other tort cascs where EXXON benefit funds were collected.
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opendy fraternized with each other in the swimming pool at the complex in front of
petitioner, friends, and the oflice stalf of Allon Oaks Apaciients all for the avowed

purpose of causing Petitioner great embarrassment, ad mental anpuish;

56.
- Defendant Brenda Joyce Willis' sexual relations with “boyfriend” is bul a
continuation uf n long history of sexual activily with other men since she and Petitioner

have been living together, each and every (cyst by defendant Brenda Joyce Willis

being followed by a long and teaclul crying for Petitiouer o forgive lier, and an avid

e
YT

~* promise by lier that it would not happen again.
57.

I Brenda Joyce Willis has told Pelitioner on nutnerous occasions that she has had

Ot
eI

sexual inlercourse witlt many wen, botls of the white race aud the black race, during
: the time that Petitioner and defendant Brenda Joyce Willis have been living together,
fncluding the following Liack men, aud while men:

58.

..;"r.-.&‘ ’

Delendant Brenda Joyce Willis told petitioncr that she lias had sexual intercourse
e with at least the following Dlack males:

s 1) Francls A Dblack Nigerian student atlending college at Southiern

AR University in Daton Rouge. Defendant Brenda Willis had
' sexual iutercourse on many occasions with Francis, and the
. two of thew cven talked: of marriage.

e

e .' 2)  Marvin  A'black man in n Pensacola Florida beach house mwtel;

3

3)  Robert . A Dlack man in a Budgetel motel room in Delroit, Michigan;

':'7:: . 4}  Kirby A black man in the Sheratun motel in Los ]\ngeles,
B California;

5)  Hakeem A black Nigerian student attending Southern University;

0) Jolm A Dlack attorney in tic Holiday tau, Fort Mcyers, Florida;

7) Gevrge A Ulack aian in the Iolliday [nn, Guifport, Mississipypi;




- 8)  Dewayne A‘black man in an apactment in Baton Rouge, Louvisiana, in
. : July, 1996 (after shie fivst met, and wiile she was spending
nights willi “bopfriend "-defendant Reste Andre Louviere,

Sr.). :

9)  Jelfrey A black soldier in San Antonio, Texas, at the Hampton hn,
whom she et at a "Gentlemen's Chub” and invited to her

motel roont.
Defendant Breuda Joyce Witlis lias also told petitiover that ntany times she has
“had sexual intercourse with uiher Ulack males while on lri.ps away fromt Balon Rouge
while on’ busihcss trips for her employer, EXXON Chemical Plant. -
59.

Defendant Brenda Joyce Willis has lqld petitioner, or petitioner otherwise has

o N ..

© personal knowledge, that defendant Brenda Joyce Willis has had sexual intercourse

with at least (he following white males:

: 1) George A whitc maun in Baton Rouge, Louisiana,

2)  Malcont Stein Defendant Bremda Joyce Willis has ou many vccasions (old
petitioncr that she has had sexual intercourse with a former
high executive with Piccadilly Caleterias, a large caleleria
chain ficadquartered in Baton Rouge, Louisiana. Deflendant
Brenda Joyce Willis has had stated that she has had sexuvaf
relations witli Malcoi Stein in Baton Rouge and several other

e Louisiana towns and cities; and in Dallas, Beauniont,

S : Amurillo, Austin, Waco, Forth Wortl, and other Texas cilies;

and in the states of New York, Washington, D.C., Virginia,

Alabama, Mississippi, and many other states and places.

Brenda Juyce Willis has told Petitioner that she was paid the

sum of $500 Ly Malcom Stein for each of her separate

encounters with him over the years, awd he has purchased her
many items of clothing and other personal things, ller code

name with Malcom Stein is “puzzle” (see EXIIIBIT #13),

and she has made many of her flight arrangements flor in stale

and oul of stale neetings and encounters with Malcotn Stein
while at her place of employment with EXXON Chemlcal

Plaut, 4999 scenic tlighway, Daton Rouge, Louisiana ( sce
EXIUBYEL £14. Additionally, Defendant Brenda Juyce
Willis hias shown Petitioncr clothing and jewelry that Malcom

Stein has bought {or her.

Defendant Brenda Joyce Witlis has told Petitioner that she, on
- many vccasions, made travel arrangements through Malcom
Travel Agency while on the job at hicr place of employment

T 0}
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with EXXON Chemnical plat in Batoa Rouge, Louisiana, and
had the plane tickets delivered to her at her office at EXXON

(see EXIIBIT #15) attached hercto.

3) C.A. Kaiser "Chuch” Defeudant Brenda Joyce Willis has told petitionec

that she has had sexual intercourse on several occasions with
a white male and supervisor with the EXXON Chemical
Plaat in Baton Rouge, Louisiana, where defendaut Brenda
Joyee Willis is also employed, said sexual acts occurring in
New Orleans al the "Omni Royale IHotel® on September 20,
1993, as well as other times, and in Baton Rouge, Louisiana.
Defendant Brenda Joyce Willis also said that she had sexual
intercourse with Chuck Kaiser at her forer house on Corbin
Avenue in Walker, Louisiana, on more fhan one occasion.
Defendant Brenda Joyee Willis has bragged (hat slie has used
his position and her refationship with him (0 ephance her
promotions, pay raiscs, and contacts at ber place of employ-
ment, and to gain other desired favors aud special parking
privileges inside EXXON’s Chemicat Plaot’s [enced
premises. :

Brenda Willis lins further bragged that Chiuck Kaiser direcled
that cerfain EXXON Chemical Plant security personnel
and/or sheriff's deputies po with her (o the Aflon Oaks
Apartinents, Apartment #1302, on or about August [5, §996,
fo assist hier o remove her belongings from the apartment,

Gary Sulzman  Delendant Drenda Joyce Willis has bragged numerous

tirnes and told petitioner repeatedly that she has had sexual
imercourse with GARY SALZMAN, a white male who
allegedly owns a steel fabricating plant near St. Louis,
Missouri (in Gillespic, Wlinois), and that she has flows {iiere
foc that purpose on al least 3 occasions. Delendant Breixfa
Joyce Willis has stated many limes that Gary Salzian pald
her moncy, via cash or money orders (see EXINIBITS #16
and #17), for each encounter. Delendant Drenda Joyce

Willis told petitioner that she first met Gary Salzsman whife on
a husiness trip for her employer, EXXON Chemical Compa-

ny, awd has made all flight arrangements for lier subsequent

* trips to sce him through her office at the EXXON Chemical

plant, and on infunmation and belief, arrangements [o
purchase the airplane tickets that she used for going back amd
forth to St. Louis for her encounters with Gary Salzman were
made {ront her office at KXXON Cliesndcal Ulant (hrough the
Malcom Travel Apency, and the tickels were delivesed 1o
Defendant Brenda Joyce Willis at her office with EXXON

Cliemical Company (sce EXHIBIT #18A and #181).

Ervol Roberts defendant Brenda Joyce Willis has told gictitioner that she

has had sexual intercourse with a white male named ERROL
RODBERTS at the Oaks of Kingsbridge Apartiments,
Apartment Nao. 2010 in Baton Rouge, Louisiana, on several

0




waeeisidns;

6) iley Trisler Delendant Brenda Joyce Willis told pelitioner that she
had sexual intercourse with a white sale co-worker, RILEY
'TIISLER, in Baton Rouge, Louisiana, during the spring and -
sutttiier, 1996, and specificatly stated that she wend to lunch
with him and she showed him her shaved pubic region shortly
aller Kene Andre Louviere, Sr. shaved off all of her pubic

A - _ ) hiair on June 30, 1996.
] : 7)  DooUemphill Defendant Breada Juyce Willis told petitioner that she had
: L sexual intercourse witlt a white male and fellow pilot, DON

TIEMPIILL, while un private sirplane flights from Daton
Rouge to various citics, and in Baton Rouge.

8)  Bill limillon Dcleadant Brenda Joyce Willis told petitioner that on one
g occasion she had sexual intercourse with a Bill Hamilton
i - whoni she et in the Holiday Inu in Hacvey, Hlinois, on May
‘ 9, 1990, while on a trip for EXXON Clienical Company to

" . ' thie Usion Tank Car Company;

9} Jercy Havkas  Defendmt Brendu Joyce Willis (old petitioner that on one
' occasion she had sexual inlercourse with a Jerry Hatlan whom
she met in the Iloliday Ion in Harvey, llinois, on May [0,
1990, while on a trip for EXXON Cheunical Company (o the
Union Tank Car Company;

10) Gary Salaman  Defendant Brenda Joyce Willis told petitioner that on
- one vccasion she had sexual intercourse witlt a Jerry Harfan
whon she et in the Holiday Inn in Harvey, lllinois, on May

7, 1990, while on a trip for EXXON Clieniical Company to

the Union Tank Car Company;

" 11) unlarown Defeudant Bremda Joyce Willis had sexual intercousse with a
white mitle wlio was a retired navy warrant officer who she
mict on a beach along the California coast south of San Fran-

. cisco, California.

.IZ) Rene Andre Louviere, Sr. Defendant Brenda Joyce Willis has told
plaistiff (hat she has had sexual fulercourse witlt a Rene
Awdre Louviere, Sr.  with whow she is now living at 2523
Beaybrook Avenue, Baton Rouge, Lovisiana. -
60.
Defendaut, Brenda Joyce Willis, cagaged in sexual activities in Gulfport,

Mississippi, with a white woman; and engaged in scxual activitics with a black wosnan

aud a white wuman in Baton Roupe, Lovisiana.
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 142-8 [17 CFR 240.14a-8], as with other matters undef the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company -
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material. :




ROBERT L. RABORN
Attorney at Law & Notary Public
10954 Joor Road, Suite "B"
Baton Rouge, Louisiana 70818

(225) 261-6577 phone
(225) 261-6577 fax

January 17, 2001

8E:C Hd CCHET 10

Ms. Paula Dubberly, Chief Counsel
Division of Corporate Finance

Mail Stop 4-7

Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Subject: Securities Exchange Act of 1934: Rule 14a-8 -

Rebuttal to ExxonMobil action te omit Shareholder
Proposal

Dear Ms. Dubberly:

This letter will confirm my telcphone conversation of Tuesday, January 16, 2001, wnh
Mr. Jonathan Ingram attorney with your office.

~ Tadvised him that I wished to file with your office a rebuttal to the ExxonMobil letter
dated January 8, 2001, signed by William R. Buck, Counsel.

~ ExxonMobil has requested that your staff concur with their decision to exclude my
shareholder proposal from ExxonMobil’s 2001 proxy malerials.

I think ExxonMobil should be required to include my proposal in its proxy materials, and
1 will file my rebuttal memorandum (and 6 copies) with your office in the near future and send
a copy to Mr. Buck with ExxonMobil.

Plcase confirm receipt of this letter and my request to file an opposition memorandum.
Sincerely,

Enél: 6cces this letter

Attorney at Law

CC: Mr. William R. Buck, Counsel
: ExxonMobil Corporation
5959 Las Colinas Blvd
Irving, Texas 75039-2298

CAWPSI\DATAEXXON.STK\SEC-DUBB.LT!
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

December 12, 2005
Stuart S. Moskowitz
Senior Counsel -;: ) ‘
-International Business Machines Corporation Act: - [ ql
New Orchard Road ' Section:
Armonk, NY 10504 Rule: [4A-X
Public : _
Re:  Intemnational Business Machines Corporation Availability:__12Z ' 12 |2006
Incoming letter dated November 5, 2005 1

Dear Mr. Moskowitz:

This is in response to your letter dated November 5, 2005 concerning the
shareholder proposal submitted to IBM by Patrick F. Napolitano. We also have received
a letter from the proponent dated November 30, 2005. Noting that the proposal appears
to be similar to the same proponent’s proposal in International Business Machines
Corporation, December 29, 1994, we believe that the forward-lookiug relief that we
provided in that earlier response is sufficient to address his recent proposal. Accordingly,
we believe that a specific no-action response is unnecessary.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding sharcholder
proposals.

Sincerely,

S Sl
Eric Finseth .
Attormney-Adviser

Enclosures

cc: Patnick F. Napolitano
622 S.E. Degan Drive ‘ '
Port St. Lucie, FL 34983-2721 S S A
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November 5, 2005

U.S. Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, D.C. 20549

Subject: IBM 2006 Proxy Statement - Stockholder Proposal of Patrick F. Napolitano

Ladies and Gentlemen:

‘Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, | am enclosing six (6)

copies of a 6 page submission dated August 19, 2005, including a stockholder proposal (the
“Proposal”) from Mr. Patrick F. Napofitano (hereinafter the "Proponent”), a former employee of
International Business Machines Corporation (the "Company” or "IBM") (Exhibit A). 1BM believes
the Proposal, described by the Proponent again this year as another “PRO PATRIA AMEI_?ICA‘
Proposal, may properly be omitted from the proxy materials for IBM's 2006 annual meeting of
shareholders (the 2006 Annual Meeting") on the grounds discussed below.

To the extent that the reasons for omission stated in this letter are based on matters of law, these

reasons are the opinion of the undersigned as an attomey licensed and admitted to practice in the
State of New York.

- L THE COMPANY AGAIN REQUESTS CABOT' RELIEF WITH RESPECT TO THE

INSTANT PROPOSAL, AS IT ASKS FOR THE SAME RELIEF AS PROPOSALS PREVIOUSLY
SUBMITTED BY THE PROPONENT FOR WHICH CABOT RELIEF WAS EXPLICITLY
PROVIDED BY THE STAFF IN CONNECTION WITH PROPONENT'S 1994 SUBMISSION, AND
WHICH SAME RELIEF HAS SUBSEQUENTLY BEEN GRANTED TO THE COMPANY BY THE
STAFF ON FIVE PRIOR OCCASIONS.

In 1994, in connection with the Proponent's submission of a proposal for consideration in
connection with our 1935 proxy statement, the staff concusted in the Company’s request to omit
the entire submission under former Rule 14a-8(c)(4) as relating to the Proponent's long-standing
personal grievance against the Company. See Intemational Business Machines Corporation
{December 29, 1994). More importantly, however, following a careful review of the Proponent’s
history in this arena, which was evidenced by his long-standing and repeated abuse of -the

Qam_cm@mmovember'ﬂ%ﬁ See also Cabot Comporation {January 16, 2002); Exxon Mobil Comporation
{March 5, 2001) and Unocal Corporation (March 30, 2000) iBM was first afforded the ability to receive Cabot treatment
loﬂu{urepmposats from this Proponent in the staff's letter to the Company in connection with the 1995 proxy statement.
See [BM (December 29, 1994)(See Exhibit B hereto). Further, utilizing the 1994 letter, the staff later provided Cabot
rehelnmxecbonwxmmerponents 1997, 2000, 2001, 2002 and 2003 submissions 1o IBM. See IBM (Jamusary 6,
1998); 1BM (January 10, 2001); 1BM (December 20, 2001); 1BM (January 15, 2003; reconsideration denied April 8,
2003); and {BM {January 7, 2004) The Company again requests Cabot relief under the terms of the December 29, 1994
tetter ta the Gompany.
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U.S. Securities and Exchange Commission
Page 2

shareholder proposal process with IBM going as far back as 1979, the staft also granted the
Company’s specific request for future refief as it would apply to similar submissions from this
particular stockholder. Such refief, known colloquially as Cabot-type refiel, provided specifically
that:

This response shall also apply to any future submissions to the Company of a same or
similar proposal by the same proponent. The Company’s statement under rule
14a-8(d) shali be deemed by the staff to satisfy the Company’s future obligations under
14a-8(d) with respect to the same or similar proposals submitted by the same
proponent.

International Business Machines gwti_o_q (December 29, 1994). A copy of the 1994 Proposal,
together with the staff's 1994 no-action letter to the Company relating thereto are both set forth in

Exhibit B hereto.

In 1997, when the Proponent again lodged a similar proposal in connection with our 1998 proxy
statement, the Company submitted another no-action lefter request to exclude the submission.
Following a review ot the Proposal, the staff specifically informed the Company that the proposal
could be omiited, inasmuch as it fefl within the “forward looking” provisions of the staff's 1994
letter to iBM. In particular, the staff wrote:

Noting that the proposal appears to be similar to the same proponent’s proposal in
International Business Ma s_Com., December 29, 1994, we believe that the
forward-looking relief that we provided in that earlier response is sufficient to
address his recent proposal. Accordingly we believe that a specific no-action
response Is unnecessary.

See staff letter to IBM (January 6, 1998) (aiso attached as Exhibit C to IBM's no-action request
leiter dated November 19, 2001).

In 2000, after the Proponent resurfaced with another stockholder proposal, by letter December 6,
2000, the Company again requested Cabot relief. The staff granted such relief by lefter dated
January 10, 2001, providing 1BM with the same response as 1998. See staff letter to JBM
{January 10, 2001) (a copy of which was attached as Exhibit D to IBM's no-action request letter
dated November 19, 2001).

n 2001, after the Proponent fited another proposai, the staff again granted Cabot relief for the
2002 proxy statement. See intemational Business Machines Corporation (December 20, 2001).

The Proponent came in again with another proposal for the 2003 proxy statement, and the staff
. again granted Cabot relief to IBM. See Intemati Business Machines Corporation (January 15,
2003) (See Exhibit C to IBM's December 1, 2003 no-action letter request). Unbeknownst to IBM,
the Proponent appealed the staff's decision, and by letter dated April 8, 2003, the staff properly
denied the Proponent's request for reconsideration, copying 1BM on the staff's response.

2 The Staffs no-action fetter files for this Proponent should include the following letiers to the Company. Numerous
other letters were submitted by Mr. Napolitano both to the staff as wefl as the Company related to his personal issues
with the Company. See, e.g., Infemational Business Machines Corporation (January 12, 1979); Intemational Business
Machines Corporation (February 5, 1980); Intemationat Business Machines Comporation (February 26, 1987);
Intemational Business Machines Comoration {November 30, 1987); intemational Business Machines Corporation
(Janwary 25, 1988); Intematiopal Business Machines Corporation (February 12, 1990); intemnational Business Machines
Corporation (January 14, 1991); Infemational Business Machines Corporation (Fetruary 13, 1992); Intemational
Business Machines Commg (December 15, 1992); Internationat Business Machines Cosporation (December 14,
1993); Intemational Business Machines Corporation (December 29, 1984); Intemational Business Machines Corporation
{January 6, 1998); Intemational Business Machines Corporation (January 10, 2001); Intemational Business Machines

Corporation (December 20, 2001) Intemational Business Machines Corporation (January 15, 2003, reconsideration
denied Aprit 8, 2003); and Intemational Business Machines Corporation {January 7, 2004)

€:\Pocuments and Settings\Administrator\Hy Documents\$user2\DOCS\NAPOL2006 - Clean.lwp Page 2 of 12

-




U.S. Securities énd Exchange Commission
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The Proponent wrote again to IBM and filed a stockholder proposal for the 2004 proxy statement
which is identical in all respects to the instant Proposal. (Exhibit C). Since that submission also
sought relief similar to what the Propenent sought in his 1994 proposal, IBM requested and
received Cabot refief for the 2004 proxy statement. (See Exhibit D) The instant Proposal is
identical to the one submitted by the Praponent for which Cabot refief was last provided. As such,
Cabot relief is again proper in the instant case.

As noted above, the Proponent has again resurfaced with the identical Proposal; in his words: *
1A PRO PATRIA AMERICA PETITIONS FOR CORPORATE - FIDUCIARY
DUTY-GOVERNANCE." As in 2004, the Proposal, garbled and replete with personal mvedrve.
again seeks for the Board to take the same action; in the Proponent's words:

“BY IMMEDIATELY EFFECTUATING THE SEPARATION - INDIVIDUALIZATION — OF
THE CHIEF EXECUTIVE OFFICERS' POSITION FROM THAT OF THE CHAIRMEN OF
THE BOARD...." (sic). (Exhibit A)

In addition to the fact that the current Proposal is identical in all respects to the one the Proponent
filed tor the 2004 proxy statement -~ for which the Company received Cabot relief on January 7,
2004 -- it also seeks refief identical to one of the actions the Proponent would have had the
Company take back in the Proponent's 1994 Pro Patria Americal Proposal on Corporate
Governance. In this connection, the Proponent's 1934 Proposal sought, among other things, for
the Company to “INDIVIDUALIZE CEO-CHAIR POSITIONS." A copy of the complete text of the
Proponent's 1994 Proposal is attached in Exhibit B for the convenience of the staff.

Like a broken record, the Proponent's tune has not changed. As a disgruntied ex-employes, he
seeks this same relief through these stockholder proposals, and, more notably, the Proponent
calls this fact out himself. As an integral part of the Proponent’s continuing attack on the
Company —-first, for firing him, and then, for not reinstating him to active employment - the
Proponent expressly writes in the supporting statement to the curent Proposal that the instant
Proposal seeks the same relief as he had earlier sought in his 1984 and 1997 stockholder
proposals to the Company. In this connection, the Proponent states in the last sentence of the
suppomng statemem to the Proposal:

'JUST THINK WHAT MIGHT HAVE BEEN HAD THE S.E.C. APPROVED THE 1994 OR
1997 IA PRO PATRIA AMERICA PETITIONS FOR. THE SEPARATION OF CEO AND
CHAIR POSITIONS. PERHAPS NO BUBBLE, REDUCED CRIMINAL FRAUD." (sic)

(See Exhibit A) (emphasis added)

From the above, we can again clearly see that the Proponent, sua sponte, is calling out that he is
seeking the same refief as he did in his 1994, 1997 and 2003 submissions (i.e., separation of the
Chairman from the CEQ). In addition to the fact that his own references this year to his eartier
proposals simplify the Cabol® analysis, it is equally clear the Proponent is using this process
simply to harass I1BM, and to get IBM to respond to him.

Il remains unforiunate that Mr. Napolitano continues to blame [BM for his own miscues; he still
seeks retribution for actions he alleges occurred over 35 years ago, referencing people who for

3111900mpany‘s!997 2000 and 2003 submissions, to which the Staff applied the forwardHooking refief under Cabot,
describes the similarities between the 1997 and 19945utxmssnonsbymens0antpmponem.1‘he00mparvs2003
submission noted simitarities between it and each of the Proponent’s earfier submissions; the 2000 submission showed
similar comparisons between the 2000 submission, the 1397 submission and the 1994 submission, and the Company's
2001 submission showed similarities 1o prior submissions. (See IBM's request for no-action refief dated December 1,
2003 and IBM's request for no-action reliet dated November 19, 2001, at pp. 1-6). Reference is also hereby made 1o
pages 2-8 of the Company’'s November 30, 1997lettefandpag%4~aolmeCompaan December 6, 2000 fetier to the
Staff on the defails relating to this matter. The Proponent's 1997 nine page sibmission to the Company is atlached as
Exhibit G to 1BM's no-action request letter dated Novembes 19, 2001,
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the most pant, are now dead or otherwise long gone from IBM. Moreover, his curent missives are
directed at Company personnel who were merely grade-school children at the time the Proponent
worked for IBM over two generations ago. Not only is the present Proposal also excludible under
Rule 14a-8(i}(4), see Argument |l, infra, since the Proposal is identical to the Proponent's
submission for which relief was last granted by the staff under Cabol, it is again property subject
to exclusion under the Cabot rationale. Hence, consistent with the position of the staff to the
Company in connection with the Proponent's 1994, 1897, 2000, 2001, 2002 and 2003
submissions under which the staff afforded “forward-looking™ relief under Cabot, the Company
again requests such relief for the instant Proposal. See, e.g., Cabot Corporation {January 16,
2002); Exxon Mobil Corporation (March 5, 2001); Unocal Corporation (March 30, 2000)(examples
of other recent grants of Cabot-type refief). The Proponent continues 1o dwell on the same themes
as he did in all of his earfier submissions -- (i.e., the allegedly wrongful, lllegal and/or immoral acts
of the Company) -~ to which the stalff initially oftered, (in 1994), and has five times since provided,
Cabot relief. The Company is now hereby again providing this statement to the staff and the
Proponent, in a manner consistent with the directive of the staff and cumrent Rule 14a-8(j), in order
to satisfy the Company's obligations with respect to the exclusion of the instant Proposal. The
Company now respectiully requests the concurrence of the staff that Cabot treatment—i.e., the
*forward-looking relief” that the staff provided to IBM earlier-will again apply to exclude the instant
Proposal from our proxy statement.

I THE PROPOSAL MAY ALSO BE OMITTED UNDER RULE 14a-8(i}(4) AS A PERSONAL
GRIEVANCE DESIGNED TO RESULT IN A BENEFIT TO THE PROPONENT WHICH IS
NOT SHARED WITH OTHER IBM SHAREHOLDERS AT LARGE.

The Company firmly believes that Cabot relief, as formally requested in Argument |, is again

~ proper. In addition, however, Rule 14a-8(i)(4) clearly permits omission of a proposal that relates
to the redress of a personal claim or grievance against the company, or if it is designed to resuit in
a benefit to the proponent or to further a personal inlerest, which benefit or interest is not shared
with other shareholders at large.  This is precisely such a situation.

The Proponent's instant submission is at least the Proponent’s fifteenth (15th) formal stockholder
“PRO PATRIA AMERICA” (sic) proposal submitted to the Company, and the latest of dozens of
. other correspondences sent to the Company, its Board members, and others, including the SEC,
the President of the United Stales and other governmental officials over the years, all emanating
out of his termination of employment from 18M in 1970. The instant Proposal is no more than
another twisted manifestation of the Proponent's long-standing personal vendetta against the
Company for terminating his ernployment from the Company over thirty-five (35) years ago.

As noted above, when the Proponent submitted documentation requiring the stafi's attention
under Rule 14a-8 in 2002, we noted that the Proponent’'s submission consisted of a variety of
allegations lambasting the Company and its management. We will not repeat all of these
allegations. Reference, however, is made to some of the Company’s no-action letter requests
(including attachments) resulting in the staff's position with respect to this Proponents

submissions: International Business Machines Corporation (December 29, 1994); International
Business Machines Corporation (January 6, 1998); international Busgn@s Machines Corporation
(January 10, 2001); Intemational Business ines {December 20, 2001)
Intemational Business Machines Corporation (January 15, 2003, reconsideration denied, April 8,
'2003); and Infernational Business Machines Corporation (January 7, 2004).

In addition, by way of further background, the Company’s 1994 lelter to the staff, International
Business Machines-Corporation (December 29, 1994), seeking no-action refief under former Rule
14a-8(c){4), also provided a great amount of detail on the history this particular Proponent has
had with the Company over the years; of the Proponent’s deep-seated animosity toward the
Company and its officers and directors following his termination in 1970; for the Company's
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refusal to reinstate him to active IBM employment; of the Proponent’s subsequent abuse of the
shareholder proposal process as a means for getting .even with the Company, and of the
Proponent’s attempts to vent publicly his personal grievances in other correspondence. Nothing
has changed. ’

Moreover, there have been -- and continue to be - other correspondences, some of which the
Proponent has sent directly to the SEC and others without copying the undersigned or anyone
else at IBM. Other than to reference the Company’s earlier letters for the convenience of the
staff, the Company will nof repeat all of their outrageous details. However, it is clearly evident that
the Proponent’s animosity toward the Company's management and its board has not abated, as
evidenced by his ongoing and continuous correspondence to the SEC, the Company, and others,
containing a variety of false and misleading statements, as well as his multiple proposals, seeking
retribution against the Company for actions against him he befieves were wrongful.

- This year's Proposal is merely another attempt to punish 1BM for his being fired from IBM over 35
years ago. As described, jnfra, the Proponent continues to re-raise these same matters over and
over. Further comparisons of his submissions, as well as his other cofrespondence, reveal that
we continue to see the Proponent’s showing his scom for the Company, its officers and directors
for not adhering to the Proponent's own self-serving demands. The Proponent continues to paint
to current and historical events, and continues to advance his own baseless claims that the
Company has not acted in a forthright manner with him. Further, as can be seen in his
correspondence in connection with the Company’s earfier letters, the Proponent’s continues to
rehash his own claim that IBM did not treat him in -a forthright manner; first he believes IBM should
not have terminated his employment, and second, that IBM management should have adhered to

various “basic beliets” of the Company, and reinstated him to employment. The Proponent has

manifested this theme in different ways. For example, in the 1997 proposal, he wrote: “Board &
Officers’ failures—dereliction of duties, being utter conflict of interests, flagrant
discrimination, violations of policies, rules, regulations, guidelines, prescriptive ‘beliefs’,
contracts—virtual booty before duty”. (sic) '

(See Exhibit G to IBM's no-action request letter dated November 19, 2001, page 3 of 9)
Similarly, the Proponent's 2000 submission stated:

“IBM persists in betraying 1BM’s alleged (false pretenses?) ‘Beliefs’-Legally binding
prescriptive contracts to profit wrongful IBM at the expense of IBM’s employees and IBM's
integrity, chronicling a pattern of culpable IBM misprision as manifested in the Chair's
unethical practiced penchant for stifling free speech in pursuit of constitutional rights of
employees to due process for redress of grievances...”

{See Exhibit F to IBM's no-action request letter dated November 19, 2001)
In 2002, the Proponent's submission provided, in part, that:

IRREFUTABLE, 1BM AWRY, ENTRENCHED IN THE REFUGE OF HYPOCRITICAL
SUBTERFUGE, SURREPTITIOQUSLY - ABUSING AGENCY RULES AND REGULATIONS TO
VITIATE U.S. CONSTITUTION-EVADES .CRUX OF LAWFULLY MANDATED PRO PATRIA
AMERICA! PETITIONS, AIDED AND ABETTED BY AGENCY - PETITIO PRINCIPII -
FALLACIOUSLY ASSUMING IBM PREMISE FOR REJECTION WHICH 1BM FAILS TO

PROVE; AGENCY "BEGS THE QUESTION,” WRONGFULLY RULES - NON SEQUITOR -

REJECTS PROPOSALS.

{See Exhibit Ato IBM‘s no-action letter request dated December 16, 2002).
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In Oclober 2003, the Proponent wrote within his supporting statement that:

EXTREMELY ARBITRARY (TYRANNICAL CULPABLE IBM - FED AIDED & ABETTED,
RELENTLESSLY WRONGFULLY EXCORIATES - CRUCIFIES - SUPPRESSES (CONSPIRED
MISPRISION, DELIBERATE DERELICTION OF DUTY, DESTRUCTION OF JUSTICE AND THE
BILL OF RIGHTS, etc)} PRO PATRIA AMERICA!S PROPONENT RELATOR'S IA PETITIONS
FOR BEING THE PROPONENT'S PERSONAL GRIEVANCES "CRUSADE FOR AMERICA
AGAINST ARBITRARY IBM's HISTORIC, CULTURAL IMPERATIVE CRIMINAL FRAUD,
INEXPIABLE 1BM CRIMES PERPETRATED, PERPETUATED UNAVENGED AGAINST
HUMANITY AND AMERICA!..."

(See Exhibit A to IBM's December 1, 2003 no-action letter request)

To the extent the staff seeks to further understand what is going on here, additional information
about the Proponent's version of his own history with 1BM can be gleaned from various other
correspondence the Proponent has written. To this end, on September 2, 2003, the Proponent
wrote to our current CEO, Samuel J. Palmisano, complaining about his own employment history
{which ended more than 33 years earlier), including his views on how he thought 1BM wronged
him. (See Exhibit D to IBM's December 1, 2003 no-action letter request) In appealing to Mr.
Palmisano to “right IBM's wrongs" and reinstate him (then after 33 years), the Proponent wrote:

IBM's "CONSPIRED TYRANNY PERMANENTLY TRAUMATIZED ME ON THE MISCREANT
IBM MALMANAGEMENT'S DEATH TRAP THEY DELIBERATELY INSTALLED ON THE
US.AF. B-52 BOMBER AIRCRAFT SYSTEM ENVIRONMENTAL TEST FACILITY...IBM
CRIMINALLY SCARRED, SCARED AND SCREWED US FOR DEATH, TO COVER
MISCREANT MANAGEMENT'S MISERABLE BUTTS, TERRORIZED US IN EXTREMIS -
DENIGRATED US TO IBM WATSON'S VIRULENT VILE “MEASURED MILE® IBM MOBIA'S
KISS OF DEATH ROW TO FORCE RESIGNATION OR ENDURE 1BM CONSPIRED
TERMINATION. IBM ASSAULTED INTIMIDATED, DENIGRATED US, THEN WITHOUT
CAUSE AND DEFORCED OF RECOURSE, UNLAWFULLY, WRONGFULLY FIRED US,
DISGRACED, SLANDERED, LIBELED US RELENTLESSLY. AUTOCRATIC WASTES, CRONY
C.0.LAG.~ DIRECTORS VIRULENTLY PERPETRATE AND PERPETUATE UNLAWFUL
DIABOLICALLY CONSPIRED INEXPIABLE CRIMES, INFERNAL ATROCITIES AGAINST ME
AND MY FAMILY, VIA FACTA, IBM's EVIL UNLAWFUL, ULTRA VIRES RETALIATION FOR
OUR DUTIFUL PERSEVERANCE IN OUR BONA FIDE PRO PATRIA IMPERATIVE DUTIES TO
LAWS GOD AND COUNTRY..."

".. PUT AMERICA'S INTERESTS AND {BM's INTEREST ABOVE MY FAMILY'S VITAL
INTERESTS MUCH TO MY UTTER CHAGRIN — A MONUMENTAL MISTAKE, FOR IN THE
COURSE OF EVENTS IT BECAME VERY CLEAR THAT IBM CORP WATSONS C.0.L.A-G, et
al , ARE THE VERY WORST OF THE WORLDS WORST TYRANTS, AND THE SOURCE OF
IBM s EVIL OMNIPOTENT POWERS... *

--EVIL WATSON's IBM BETRAYED US, DESTROYED OUR _LIVES, OUFI RIGHTS TO
FREEDOM FHOM TYRANNY... (sic)

(See Exhibit D to 1B8M's December 1, 2003 no-action letter request)

After nearly a full page of the Proponent's describing his side of his termination from {BM, and his
fruitless attemnpts for reinstatement, including his view of IBM's alleged:

“PERSECUTION OF US IN EXTREMIS INHERENT TO IBM's REIGN OF TERROR,

LEGACY OF TYRANNY!, CONSPIRED PERPETRATIONS AGAINST US BY WICKED
WATSON, EGREGIOUSLY PERPETUATED AGAINST US....",
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the Proponent concluded his letter, somewhat incredibly, by stating:

"WILL YOU PLEASE RIGHT IBM's WRONGS? WE DESERVE REINSTATEMENT - CLOSURE.
N.B. PLEASE ADVISE US THE AMOUNT OF OUR ACCRUED PENSION - 48 YEARS."

(See Exhibit D to IBM's December 1, 2003 no-action letter request)

This letter, like all the others, was unsolicited, and was outside of the annual proxy statement
process. However, it is valuable lo the extent it provides us with another fresh view of the
Proponent's long-standing personal grievance with IBM. More importantly, the Proponent’s letter
also provides us with a clear and direct linkage between the Proponent's own employment history,
his personal grievances with IBM, and his habitual filing of these proposals. In this connection, in
the penuitimate paragraph of his letter -~ immediately before the Proponent's request for
reinstatement — the Proponent refers directly to his many stockholder proposals; in the
Proponent’s unique parlance, the "IA PETITIONS PRO PATRIA AMERICA!"

The Proponent notes his view that his grievance-related stockholder proposals are all valid and
that we have been unlawfully suppressing them. "THE PREMISES-CLAIMS, CHARGES
AGAINST IBM OF OUR BONA FIDE JA PETITIONS FOR PRO PATRIA AMERICA! ARE
FACTUAL, OF EMINENT LEGAL MERIT — BASED IN CONSTITUTION LAW, INTER ALIOS,
HAVE NOT, CANNOT BE REFUTED BY IBM, DESPITE iBM's UNLAWFUL CONDUCT IN
SUPPRESSING - MALIGNANT MISPRISION SAID PETITIONS.”

(See Exhibit D to IBM's December 1, 2003 no-action letter request )

The Proponent's linkage of his PRO PATRIA AMERICA! stockholder proposals to his
long-standing personal grievances with IBM cannot be more obvious. In one document, we see
the entire picture. A disgruntled ex-employee who both continues to re-raise his own
employment-related matters which were finalized generations ago, and continues to_file
stockholder proposals because IBM does not see things the way he does. Were it not already
evident from the Proponent's long-standing history with IBM, as set forth in the undersigned's
letters to the staff, the Proponent has now, on his own, linked his own personal grievances with
IBM to his ongoing filing of stockholder proposals. Since IBM has no intentions of adhering to the
Proponent's demands, given his history, it ‘Is likely that the Proponent will continue his own
personal crusade against IBM for terminating him in 1970 and not reinstating him, and we wil
continue to maintain that the 14a-8 process is not and should not be a part of the Proponenl‘
arsenal in his campaign against 1IBM.

But this is hardly new news to the staff. See International Business Machines Cormporation
(February 5, 1980), infra. In addition, by way of recent comparison, we received many other
letters from the Proponent over the years. In 2001, he sent us a similar letter, attached as Exhibit
H to IBM's no-action request letter dated November 19, 2001. The Proponent’s personal
grievances, found in such other interim correspondences, have clearly not abated. i IBM's 2000
submission to the SEC, the Company also cited an Apiif 8, 1999 letter from the Proponent. After
lambasting the Company’s former chairman and the board, in another reference to himself and
his personal situation, the Proponent noted that: '

“We suffer 40 years + IBM criminally inflicted injury, fraud, deprivation of our rights,
persecution in extremis at the bloody hands of venal, evil IBM for our adherence to
principles “Beliefs,” dedication to imperative duty in the service, defense of Americal”
(See Exhit | to IBM's no-aclion request letter dated November 19, 2001- penuitimate
paragraph)
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Were this not enough, these correspondences can also be compared to the May 9, 2001 letter we
received from the Proponent complaining about his own personal situation on how he was
wrongfully fired from IBM and nol reinstated. (See Exhibit H to 1BM no-action request letter dated
November 19, 2001) For example, the May 9, 2001 correspondence -- a six page submission
with attachments -- the Proponent stated, in the fifth paragraph of the first page:

ALAS, VIRULENTLY VENAL IBM, ab initio CONTINUUM, PERSISTS IN IBM'S DELIBERATE,
DIABOLICALLY OPPOSED TO MANIFEST TRUTH & REASON, DERELICTION OF IBM'S
IMPERATIVE FIDUCIARY.DUTIES, i.e., IBM PERPETUATES THE ENORMOUS WICKEDNESS
OF WATSON IBM'S BRUTAL BREACH OF LEGALLY BINDING FEDERAL - IBM CONTRACTS,
IBM "BELIEFS’ - CONTRACTS iBM WITH MY FAMILY & ME.

N.B. WIDELY KNOWN TO IBM LINE, EXECUTIVE, SENIOR MANAGEMENT AS MATTERS OF
FACT AND IBM'S OFFICIAL LEGALLY DOCUMENTED & IBM AUTHORITATIVELY VAUDATED
RECORDS IN THE CHAIRMEN, BOARDS' POSSESSION AND KNOWLEDGE, MISCREANT
IBM MANAGEMENT CRIMINALLY BURNED MY BRAIN THEN BUSTED MY BUTT' - ON THE
U.S.A.F. B-52 BOMBER & NASA MANNED FLIGHT (e.g. SATURN) PROGRAMS - SERVICE
CONNECTED DISABILITY - ROBBED US OF ALL OUR RIGHTS, RESOURCES RECOURSE
TO CONSTITUTIONAL “GUARANTEED, UNALIENABLE RIGHTS,” RAVAGED OUR LIVES
AND WRONGFULLY FIRED US FOR OUR DUTIFUL PERSEVERANCE TO PRINCIPLES,
ETHICS RULE OF LAW REQUIRED REFUSAL OF CHAIRS' COERCIVE ULTIMATUM TO GO
ALONG WITH, OR BE FIRED BY IBM'S VENAL M.OBJA  IBM'S INIQUITOUS
BOONDOGGLE MANAGEMENT'S MALIGNANT MISPRISION OF BARRATRY, INSATIABLE
ARROGATION - COESSENTIALLY, °IBM'S UNLAWFUL PREDATORY MONOPOLY
(U.S.D.0.J). THE CHAIR'S RUTHLESS ULTIMATUM WAS ILLEGAL. AS CHAIR KNEW, IBM
DID THE CRIMES, WE - IBM'S VICTIMS - WERE FORCED BY THE CHAIR TO SUFFER
LIFETIMES FOR MISCREANT IBM'S CRIMES!

(See Exhibit H to IBM's no-action request letter dated November 19, 2001 page 1 of 6)(emphasis
added)

ltis clear that the issues raised in the Proponent's most recent letters are also the very same ones
contained in many of his earlier correspondences.

To further update the staff, in an even more recent correspondence from the Proponent dated
November 1, 2004, the same theme surfaced again. The Proponent's scom for 1BM's
management and board of directors relating to his own employment situation, and his
unquenched desire to exact revenge for being fired remains as fresh today as ever. in his words:

UNAVENGED, ERGO, OUR LIFETIME PRO PATRIA IN DEFENSE OF AMERICA! VS
‘GOLDBRICK, IBMIL.. N.B. | WAS ONLY 19, SERVING AMERICA HONORABLY iN WICKED
WATSON'S WW i, | WAS ONLY 34 WHEN “GOLDBRICK...IBM" MISCREANT MANAGEMENT
CRIMINALLY, CRUELLY ORDERED ME WITHOUT WARNING INTO HARMS WAY TO
SUFFER IBM'S DEVASTATING, PERMANENT TRAUMA “FIRE" TO MY HEAD ON THEIR
GOLDBRICK... IBM__RIGGED DEA TRAP _ON THE US.AF. B-52 SYSTEMS
ENVIRONMENTAL TEST FACILITY. DUPED BY IBM WATSON, WE FOOLISHLY TRUSTED
IBM TOM WATSON WITH OUR LIVES, ONLY TO BE BETRAYED, BACKSTABBED IN
EXTREMIS — PERSECUTED ON {BM WATSONS VIRULENTLY VILE MEASURED MILE THEN

3simitar language can be found in the cover letter lo the Proponent's 1998 Proposal: "IBM BARRATROUS BLOODY
BUGGERS CRIMINALLY BURNED MY BRAIN, MISCREANTLY BUSTED OUR 8UTT, HARASSED, THREATENED,
*FIRED,” ROB US OF OUR RIGHTS, RESOURCE, RECOURSE, PERSECUTE US IN EXTREMIS BECAUSE WE
PERSIST IN ADHERENCE TO PRINCIPLES, ETHICS, CONTRACTS/BELIEFS®, PRO PATRIA AMERICA! (See Exhibit
G to IBM's no-action request letler dated November 19, 2001, page 2 of Q).
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FIRED BY THAT “GOD DAMN YOU, OLD MAN WATSON" & HIS CABINET REVOLVING
DOOR BOARD OF DASTARDLY GOLDBRICK DIRECTORS FOR PERSEVERING IN OUR
IMPERATIVE PRO PATRIA IN DEFENSE OF AMERICA! AGAINST ACCURSED WICKED
WATSONS "GOLDBRICK...IBM-GOVERNMENT TERRORIST PROTECTION PROGRAM
"SWEETHEARTY DEALS', L.E., “"GOLDBRICK...1BM WATSQN'S GLORIFIED WHOREHOUSE....

(emphasis in original) (See November 1, 2004 letter, attached as Exhibit E hereto)

Even more recently, by letter dated September 9, 2005, the Proponent sent in another outrageous
missive, this time to our non-management directors. Referring specifically to his August 19, 2005
6 page submission including the Proposal, the Proponent again linked his personal grievances to
his "petitions.” In his words: "OVER THE MANY GENERATIONS 'FOR GOD AND COUNTRY'
WE PERSEVERE IN OUR URGENT APPEALS.." He continues to seek "COGENT REASONS
FOR IBM CORP'S UNLAWFUL. WRONGFUL TERMINATION OF OUR LIVES, OUR RIGHTS
OUR EMPLOYMENT OUR CAREERS, DEFORCEMENT OF OUR PENSION - RESOURCES
AND RECOURSE TO DUE PROCESS AND THE BOARDS UNANIMOUS REJECTION OF OUR
1A PRO PATRIA AMERICA! PETITIONS...” (See Exhibit F). At the request of Ms. Catherine
Black, Chair of the IBM Directors and Corporate Govemnance Committee, Mr. Danie! E. O'Donnell
wrote back to the Proponent and informed him that 1IBM would respond to his submission in due
course. (See Exhibit G). The instant letter, on which the Proponent has been copied, constitutes
the Company's response.

In sum, the Proponent remains enraged at IBM because he was fired by the Company over 35
years ago. In addition to misusing the shareholder proposal process to get back at the Company,
he continuously sends copies of his letters to other govemmental agencies, including the SEC,
the President of the United States and other officials. Anyone already familiar with the
Proponent’s history with IBM, or who reads through the undersigned’s December 5, 1994,
November 30, 1997, December 6, 2000, November 19, 2001, December 16, 2002 and December
.1, 2003 letters to the staff regarding such history, can also see that absolutely nothing has

changed between the Proponent and the Company. Moreover, it is crystal clear that the
Proponent is again merely attempting to twist and misuse the stockholder proposal process to
advance his own, sell-serving personal ends. This is a gross misuse of the proxy process, and a
colossal waste of time for the Company, the staff of the Division of Corporation Finance, and any
other person who must read these letters.

Each of the other correspondence penned by the Proponent over the years — many of which
letters have been included in earlier filings with the staff -- also make abundantly clear that the
Proponent -- in his own mind -- has never evened the score with the Company. The Proponent,
through his repeated misuse of the shareholder proposal process, is now again altempting to hold
current 1BM management accountable for his termination from the Company in 1970, and is once
again attempfing to employ the shareholder proposal process to try and reclify his personal
grievances.

As far back as the Division's letter to the Company dated February 5, 1980, which letter also
addressed the instant Proponent, the Division's recognition of misuse of the shareholder proposal
procedure by this disgruntled former employee was clearly articulated. The staff’'s no-action istter
slated:

After consideration of the information contained in your letter and the exhibit thereto, this
Division believes that there may be some basis for your view that the proposal may be
omitted in refiance upon Rule 14a-8(c)(4). In the Division's view, despite the fact that
the pro; is drafted in such a way that it may relate to matters which may be o

general interest to all_shareholders, it appears that the proponent is using the
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against the Company. (emphasis added)

international Business Machines Corporation (February 5, 1980)

These words again ring true as it applies to the instant Proponent and this year's Proposal, almost
twenty-five years (and at least 14 stockholder proposals) later.

The Commission long ago established that the purpose of the stockholder proposal process is "o
place stockholders in a position to bring before their fellow stockholders matters of concem to
them as stockholders in such corporation.” Release 34-3638 (January 3, 1945). The purpose of
current Rule 14a-8(i)(4) is to allow companies to exclude proposals that involve disputes that are
- not of interest to stockholders in general. The provision was developed "because the
Commission does not believe that an issuer's proxy materials are a proper forum for airing
personal claims or grievances.” Release 34-12999 (November 22, 1976). In this connection, the
- Commission has consistently taken the position, see Proposed Amendments to Rule 14a-8 Under
the Secutities Exchange Act of 1934 Relating to Proposals by Security Holders, Exchange Act
Release No. 34-19135 (October 14, 1982), that Rule 14a-8(i}(4) is intended to provide a means .
for shareholders to communicate on matters of interest to them as shareholders. In discussing
the predecessor Rule [Rule 14a-8(c)(4)], the Commission stated:

it is not intended to provide a means for a person to air or remedy some personal claim or
grievance or to further some personal interest. Such use of the security holder
proposal procedures is an abuse of the security holder proposal process, and the
cost and time Involved in dealing with these situations do a disservice to the
interests of the issuer and its security holders at large.

See Exchange Act Release No. 19135 (October 14, 1982).

It is by now clear beyond peradventure that the Proponent’s personal grievances, however styled
and in whatever format, are of absolutely no interest to IBM stockholders at large.

In this vein, the Commission has recognized that where: (i) a proponent has a long-standing
history of confrontation with a company, and (i) that history is indicative of a personal claim or
grievance within the meaning of Rule 14a-8())(4) [and its predecessor Rule 14a-8(c)(4)}, a
proposal may be excludable on this ground even though, on its face, it does not reveal the
underlying dispute or grievance. See The Southem Company (January 23, 2003); Intemational
Business Machines Corporation (December 18, 2002); Burlington Northemn Santa Fe Corpo gmn
(February 5, 1999)(proposals relating to company’s operations properly excluded as personal
grievance); Internationat Business Machines Corporation {(November 17, 1995)(disgruntied former
employee); Plizer, Inc. (January 31, 1995)(dtsgruntled former employee); Intemational Business

Machines Corfporation (December 29, 1994); Business_Machines ration
(December 22, 1994){involving the instant, disgrunﬁed former employee); Cabot Corporation

(November 4, 1994; November 29, 1993; December 3, 1992; November 15, 1991; September 13,
1990; November 24, 1989; November 9, 1988, and October 30, 1985). In its 1994 no-action letter
to Cabot Corporation, the staff specifically permitted Cabot to apply its response to any future
submissions to Cabot of a same or similar proposal by the proponent.  See also Cabot
Corporation (January 16, 2002); Exxon Mobil Corporation (March 5, 2001) and Unocal
Corporation (March 30, 2000)(other recent grants of Cabot type refief under Rule 14a-8(i}4));
International Business Machines Corporation (November 22, 1995 and December 29, 1994)(in
two separate letters regarding separate proponents staff permitted both responses to apply to any
future submissions 1o the Company of a same or similar proposal by same proponents); Texaco,
Inc. (February 15, 1994)(staff also permitted Texaco to apply personal grievance ruling to any
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future submissions of the same or similar proposals by the same shareholder). The same resuit
should apply here.

The staff has often utilized the personal grievance exclusion to omit proposals in cases where the
stockholders were using proposals as a tactic to redress a personal grievance against the
Company notwithstanding that the proposals were drafted in such a manner that they could be
read to relate to matters of general interest to all shareholders. See Southem Company
(February 12, 1999); Pyramid Yechnology Corporation (November 4, 1994)(*the proposal, while
drafted to address a specific consideration, appears to be on in a series of steps relating to the
long-standing grievance against the company by the proponent); Texaco, Inc. (February 15, 1994
and March 18, 1993); Slgma-Aldrich Corporation (March 4, 1994); McDonald's Corporation
(March 23, 1992); American Telephone & Telegraph Company (January 2, 1980). Since the
shareholder proposal process is not intended to be used to air or rectify personal grievances, we
continue to believe Rule 14a-8(i}(4) provides a fully adequate basis in this case for omitting the
instant Proposal from the proxy materials for the Company’s upcoming Annual Meeting. The
Company therefore respectfully requests that no enforcement action bé recommended if it
excludes the Proposal pursuant to Rule 14a-8(i){4).

ill. THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8(i3) AS CONTRARY TO THE
PROXY RULES, INCLUDING RULE 14a-9, WHICH AMONG OTHER THINGS PROHIBITS
VAGUE AND INDEFINITE AS WELL AS FALSE AND MISLEADING STATEMENTS IN PROXY
SOULICITING MATERIALS. '

Rule 1 4a-8(i)(3) permits a reglstrant to exciude a proposal from its proxy statement if the proposal
is either vague and indefinite or materially false and misleading. Joseph Schiitz Brewing
Company (March 21, 1977). This Proposal is both vague and indefinite as well as materially false
and misleading. It is clear only that the Proponent is seeking retribution against IBM.
Furthermore, the wealth of unintelligible garble the Proponent has provided — on events only he
might be famifiar with -- is both vague and indefinite under Rule 14a-8(()}(3) as well as materially
false and misleading under Rule 14a-9. Moreover, even if stockholders at large were to otherwise
come to know the Proponent and the true citcumstances behind the Proposal, the Company
reiterates that our proxy statement is not the place for the Proponent to be airing these false and
misteading statements, or otherwise venting his frustrations by pointing the finger at others for his
own situation. The instant submission exemplifies what Rules 14a-8(i)(3) and 14a-9 are designed
to address.

in the case of N ' Retirement em v SWi 789 F. Supp. 144, 146
(S.D.N.Y. 1992), the court stated: “the Proposal as drafted lacks the clarity required of a proper
shareholder proposal. Shareholders are entitled to know precisely the breadth of the proposal on
which they are asked to vote.” The instant Propasal is similady infimn. in addition to being in large
part vague and unintelligible, like the RESOLVED section, the introductory "WHEREAS® section,
together with resolution and the paragraphs following it, together constitute an amalgam of
disjointed statements, materially false and misleading accusations against IBM and its
management, unattributed and unverifiable references to events lodged deeply in the Proponent's
own mind, and a variely of other virtually incomprehensible hyperbole. In short, this woeful
submission fails to meet the requirements of a proposal. The Proponent continues to falsely
accuse the Company and its directors and officers of illegal conduct and immoral activilies, in a
manner which is directly violative of Rule 14a-9. In this connection, the Commission has
recognized that material which directly or indirectly impugns character, integrity or personal
reputation, or directly or indirectly makes charges conceming improper, ilegal or immoral conduct
or associations without factual foundation, may be omitted under Rule 14a-9. See Note (b} to
Rule 14a-9. Inasmuch as we undesrstand the Proposal and accompanying cormrespondence to
suggest that the Company, its officers and directors have been engaged in improper, immoral
and/or illegal conduct, the “WHEREAS® paragraph, the RESOLVED paragraph, and each of the

€:\Docwments ‘and Settings\Administralor\My Documents\Suser2\DOCS\NAPOL2006 - Clean.lwp Page 11 of 12




U.S. Securities and Exchange Commission
Page 12 '

remaining paragraphs in the document shouid be stricken in their entirety under Rule 14a-9.
Given all of its multiple infirmities, the Company submits, afier having studied the instant Proposal
and each of its component pieces, that it is defective, being both vague and indefinite as well as
materially false and misleading. Neither the IBM stockholders nor the Company should have to
consider this Proposal in any format. The Company therefore submits that the entire submission
should be omitted under Rules 142-8()}(3) and 14a-9, and respectfully requests that no
enforcement action be recommended lo the Commission if the Company excludes both the
Proposal and the supporting statement on the basis of Rules 14a-8(7)(3) and 14a-9.

In summary, for the reasons and on the basis of the authorities cited above, IBM respecifully
requests your advice that the Division will not recommend any enforcement action to the
Commission if the Proposal is omitted from IBM's proxy materials for the 2006 Annual Meeting.
We are sending the Proponent a copy of this letter, thus advising him of our intent to exclude the
Proposal from the proxy materials for our Annual Meeting. If the staff disagrees with the
Company's conclusion that the Proposal may be omitted from its proxy materials, | requesl the
opportunity to confer with the stalf prior to the issuance of your position. If you wish any further
- information, please call me at 914-499-6148.

If the Proponent elects to nd to this letter, or iniliates any other correspondence with
the staff of the SEC or any ot ns f{nvolving IBM, P t is again
respectfull] uested to send a copy of any such correspondence directly ta my attentio
at the address above.

Thank you for your attention and consideration in this matter.

truly yours,
oot S Meskialy
Stuart S. Moskowitz

Senior Counsel
Enclosures |

cc:  Mr. Patrick F. Napofitano

622 S.E. Degan Drive
Port St Lucie, FL 34983-2721
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- exhibit & 2

International Business Machines Corporation (IBM™)

IBM’s request to exclude stockholder proposal from
2006 Proxy Statement pursuant fo Rule 14a-8

CA\Documents and Settings\Admini: My D \Suser2\DOCS\exhibits 1o se¢ 10 action letters re stockholderproposats.lvp




LL2SE DECHP PIVE
Poct s7. Juue Fln 34363
AJG. 19, 2005

vik éﬁ?dcﬁfh NmL, R2

l):g,yléf E D powwell ,«-lfﬁd
7004 0750 soo3 5078 9973

" OfFe€ oF THE SECLeTARY

Tk Cold.

- NMEW otciaep Lopo
AWionK, News Yori(, 10564

sorSecl: it finin Auenica’ s selagpriod oF ZBMCES Frawm chaie s TS,mrQL/;/,,q, Contwud .
Refy) wFefnal BallisTic Missil € pT0 DEC 03, 18/ T0 SEC.FJAN 704 SEC DEFEAEN(E ToTGuA, CoNTIa vt

A (A &’17174//, CERTIRED, AU 16,04 Td TEW CEofcHais, g?c'([’ Paes G BusH SEC. eHma donpddson -w8 Retly
: AUG 16, 64 T6 TBw SEcRETAny, Prcs BusH, SEC CHal [ TincHepToRef2) s Rebly

j’ 'H " te

4R pro AYG 23 84 SE.0. T2 HAPsL Tgwo ncknsulediing LecabT of CeFdf=F2

§ 14 feTiTsrs 3. 6 4,04 Npbsdidarso To Fres. BusH, TEU ceofeibor L, af af #6 Bty

Lo NV of Nafslians T8 T ceofepair [ TBMBopnd, fres. BusH, SEC ef/nm,xfnf Vo RERy
N RERY

7w » FEBY, blf WaPelfaoo 1 <ec. chmn, Pecs Busr, 4.4, TBu say sPavwesl,
WAy 3005 N 8lal Fao TO G5 Bost, and 14 6 4 07D Juby 27 as ) bore 18 BsBashdaf o0

o "

R&sl‘wﬂoﬁﬁyj EZEP//me’SCm'ID.qpcé;'}»Szoezzm} HSTORIC Tikw Sswn (§aesTalen)
™ vnpen sTaR0n¢ oo ComPiiy’ "y TBU Beas PreTus

WL, © Donwei, »

LU THE siitenesT oF 7auTH, Jus Tr< € auw Beculy, T 566 Yoseaavendioe nad o BIech/i Ty —
Juladieat evees,Ty-1 i svsSect, Re B Dow«ﬂ},uéw, W 85T Ber 1§ Rezenl
erbeenbes - 14 Dro tun —r0 derense o oy Retiubo g Justice - BoaessoFfaeunees,

Qur Ty Due Houtash oy us~mmcrucss ! L X BMConhanh=Govmnmuealaumond tvseati 4,
R STaTEsChus oD, AIDED FEETTED, 1kt Mupsized Hos Toasal TBuf vndpeosfinl, Aeevatoay movshily ]
s ﬂﬁ&s@‘(nf@' BLO@JL—O 37 Us, D,a3, ByT A Dspse, Rewnzoed 8y Aaekioreus m s ba-Casti <
Goverzy werk Corsced A eRowEs, AxTiTHess T8 Dewsed ey, THe Gasss 1i Tuthan) Tawrtt §usTice
THe CoF2 43 14/t Bou s —AdJseatif wHe seft ST s ETHE TEW C-eD BST oo AT oF Tl
eﬁmﬁzm»w/e SUBITTED TO THEIBM CEO/CHA, A0 Y05 1R, TOW S ec2etiibnf Fort 1achssran)
19 nﬁrﬂw{y WATen 5l s Fir THC ZooS 275k STOGAC ol D4 WEETING, plns, To N avail FEay
: ‘qumuf{jl(/’ Wiy Fifly - Wha hici oS wisPag o0 -STIELED 6. Besip Fde (AT o ws., gy TRY
Dasin Doty Tra che | Ren Deravg DETITITE 2B alleded " Trost 50 Rozs gun £ Resbowsils Iy
70 ol Befestyorosife “pa cluocaten iy Thus Jily shecious Peshetus, o teacise™
¥ SAG ¢ 1005, //y/aoau/, MEU 0L oL, 2E0 1) THe™ REF() TBM CleBbaabad oF undiev ulafsovs f
“TBs UdnwToL baeo abony Mewefsly “ e cebapter Griminpnc eoltnec oFBeind Buessriey !
WE ety Resvbut 0I8u Cetfetfmny Tid Bosd, FBUSE LNy, 11l Retertereed 2)
AID Petznences 3)50Bu il For 1athoss 6 » THEReoKy Watiminls o zooe 54
STEYHolo eres wieshX, Please coudly, |
Re Wilo spupt czeflark capit drace 2 ales, e Topublen Toetueen sodis ReenTh
TR ig BLots Butl etethnats wansdne Betinl Bpagatnys =T ' -
_ /’/z.—'n_se- Previb e uS wi TH Docuierdih o ATTesTak o encd Dutsches vecisvod 410 Porisé o ,/
foc Reehtan, X Qurue, Allcek 3 u‘f%—ﬁ@wﬂ 22N birat pacucan/

208 T ftes . Susd S Cllriunas, go‘rh’a—& T80, AVTACIMENTS: REFLE REFS ore




Sﬂﬂlllf‘».l Bl,MlSI}ND , 3 PATRICK § NAFULS § mrves
Ceo-cdantMaN TEM Cozd V/A CERTIFIED MAIL-R 622 SE DEGAN DR
Eo-cuaut AN 7003 3110 0Dco 478% Golis PORT ST LUCIE FL 349832721

Y NELS 02iAno Rond . v
Azinork, by, 10524 ForR Gob anD Counlny

, ‘ : T AVG. 70,200
ReF7) 14 Pee s rreruen! B-bhao Lore THtesepinatior) oF Thu ceo-ctlae Vs, ﬁ,SS' ”'Z.zr-z"oé—,)

Ref2) T bemeant BnthsTic wirssile, Dec 03 T6 M To SEC, Jad 7; 04 SECTOTS
ReE3)A o0 rtaer) o Eruc ! Aetiios, v 1,04 ¥abols banie 70 SEC Dopinlose o, Dues. BusH 78w Brlutis naso

Spuf ofal ) | |
u‘blc-m:s Fe D a1 clbeD 26F 1) Pealibect pocucs! 182 bbop B Goon> Goverrppmrces,
For. saoclosrery 1d TSHWUS -"Mﬂ/ M AR AL S For 2006 TEU STock/loloens westivg . THe™

&of.’ofﬂt, EYTreely NECESSAny T8 EXHice THETB I Copad o F Dutector s # 4 DEFEr O,
CowiP , ©4 EZ!M*‘{, B.Lic swce, mtexnha, peeessifl Loty 0 Stoce il erS .

THe Re€1) Profospl Hns BEER S0bncrTen) 10 Ao Ledecko By, 4254,
UL SEC VENDETTA ACMHIST THE IA P&*éiggus e P,er,a'i’é OEFEzsc‘ZZZ-%?gczg? ?z;y_f
ST Awrerueats aoveepls Rtbower -etnbor .o ver 2 Potios oF om0 yepas,’
WeasT RetenTly /4 2o03/04 wEehn)e eyde, 28 M 5.4 £ o vlow®ully, systematizeD TERROL-
. IS, EXcorinbop, DErIC Rator) A 1D SuPlacss i OFFiCipls WS s -w Tl exteew &
windice w Petberaly By TBWSEC. ReFz) pesPile T8 WS Bopad sEdiveziors uuequidostl
ATtEsTahor - TOWMTAGE CowFssro ) ~Au1'uoufn:lwav Valoativg Preuselys eombhetertsy
AB 206, Corlinuvmt OuER " TD0 Geperations” THE Bo A Fi0€, wHole TrotH Fulies 5, Rules
OFLAW I mevaves S /0 SwoRW 0ATH DEFERSE gF oug-Coustifutior , Maitens ot~ actun e
Fact, in?o A, 42Gowets sPeimep 1S 0uic 1a Mro Bt - o€ Matjor unDER Go o™
Arrreqtecrd! EQUSABE Ve, 11c KEDLY WD wadsous cl Legp &f R TBrYs DpsTa0 AY ;
INCARUCE }L-"; Reworselexs, 0is Hovorn8)€ DistoresT CorPonnls BackstnBs 8inG CuhT
ULE (ps wweft—%orc”kww Levgen By GersTVER) Clmiinnl FrAv0, 11 EXDNBIE 14 GuilF indostiees,
SysTirw ATIZED orusry Dinbolicplly CopsPiaed,nd wibo, Pepletented pro PERPtonle®
Gouh;m;uu By €acH ad £var 0 € oF WaTowS' syctess ors Agary ST ;mew'f‘-(, 0 Amearca{
.8, TBMS TRUE Con FES 516N T Gutlly 15 CHARGED Y TensiVELy 700 Puo Priud Munervacd 14 84 howss assd
THE lﬁ)éu,ﬂlbt)} T wMrawngemest OEZacle (e, Lovie!) apw Fed BAtlouT Proves THE A8~
Sl Y An sycontes verhd e~ TnoTit %olaﬁimﬂﬂumm— e pere - &'l,«n‘a,o* MSoLut' Ly ¢ 47,
AuD T FIUm W 6D (G evetu mer X e Puserts hat s Guenns 1lheorse) B¢ a5 suho Ly wkton G,
UE TRAVEI D Lon§ DisTrskes T ATTELD TEM WMEETINGS, wHERE we Dl e Becgen TR M
Cev-CHALWER gD Oi26ctors, TONs auptl, Fox p Abhe Forvny Fon THE Mubnd BEreRi T oF
Anyeuchl pan> THEZAK Lo BY RetorminG wirs ten st By W e uts cottuPon,
o EMIEAL UNLos Fo L Wl Fens il tiiat sventuiredrde T | 8011\, Moo SE 1IGL oM pf1008 Dr'éﬂdq
Lthe it was Repo Ly nv010n8/E Grve s MAuptemER T Woskd ListenI To ReasoD), ehERsT,
e 18 € so-Clippayer ArTiewesthuds ,ﬂm—n}_wsp 03 wit Fudite dodily Hpnan, pestirplid
oue Hesaaw,lors L1 wal, i L, Uesten DS A pd DEFORCED vs oFouz Aess o pi Rl Tty
EVEY mcﬁ&ﬁ) /Hios), Artncites 18 £ &y oF Ditector Buekss LeTTErn 10 Neoll peast-
Flowiepdly Wit wis Pt ; wellnate o fite SEtactt @ount 1€ G g peco Py Hend -doviE., -
Mso aitpcifen /€ ACOPY 0E 4 mevia arhdE ConcewiIng AU biiectre. Boow o wikch F
seut rozbn T SUPP L 00a PetiTioxs TRW,s, 0.6, DT Ly Oishho w0 253/E, 018 HoweSTHq
19 Rutttless wion¢ Al 2eTndintiond n-eamsT us, (38 WEVER s wons our Rdity oS )SenT
Tlenrbel & P Tike Se<, DesAcnbly SXPLdeD Pr.Srow 2 4 Us T6 Do le SET. 74 70
Redatb ¢ ov 11 Pt aps coydemuim§ réus tofernd Bauantuy winsiion s (vaxAnble /)
INA L terddusces, Anle St wwmr-eonh puont AR -6} Il Cawes Vs "/‘/‘“"7""11/,[
USAMERICAl ax Fully con Fes SEDTB I EIF QAMNING - 8Y T8M o aeo-CHate € Ba ARD ;i Yo (REFR)TBM
OFFiciqL OeclaaTions ToThe S£.C.3 14 P DITRIA ANER A | Poo PonenT. aB i 1110 TBM UNIAWEL BroaTed Y
_monof oly "J‘!IBED)’ ATETTED 70 omm1PsTENCE B V‘I B FLUMMOXED GoleRN MenT ovER 3V ceeRATIo NS EN-
TRENCHEV M A LG NANT MisFRI 4N B nall Y ATTESTS-Com FETSED ry-Torim Histor\ Al Ccumn pl CVE-
TFURE ~unTH NG ConTRTioK PERFECTo 2. )M PER RcT-, ivs REMarsE Mo REM €;TE;, Mo EES‘I;TUTI a{,ﬁl}[‘w
ReMAmns ¥ RelenTle3S RATAlAT N, RAC NG § Ra yacinG ooRLwe S, o0k RGHTS 0k Cop 3Tl out Anicpicp !
INFERN AL BAGNAT U] MATSTERS ReiCh Sofocae! 3, déemte p = Aue A
DAS T ot ol - ~ *foR THE AGRTIONOF eyl BapRATRY

Bdeo<w £ Qaell Cor el Rastadacad » o nsfinn_ ’ fra <




L DANIEL £, 0'DownELL Vi e RED rap, 1 -R3 L225.E. OcGan Duds

. OFFCE0F THe seReETARY 7004 940 000/ 5404 477 PoRl ST Locie, FL. 3498 3
onderiatshon al Busivess Mactlvcs Cand. Dct 26,2003
Nec orcittzd Ropo ' - AUG 16, Ro0 4
AraonG N Y, 70504 AYG (G zo0

&I&IKJ‘T 9&&%{4 Auerucp pz’[‘;ﬁu} Far //V(k'ﬂe‘?vp EN 'y Pad mmﬁj/gﬁga}dg@ﬂg Mjl:' 6'0 JERL AOCE ,
REF (16 Drtr2et Ny eru1cs Petitron s, Costinpuy M, 89 OCT (994, Mol &, 1§47, Se Magatisn oF Ce0 ran eHare

W 0popuett,

Ao 14 BeTiliod s Foa Redess oFGRiesmieeS are-fensod plimberaive ixTruesic 1o
THE FPousidi NG CUARTERS SACLED Howok- Codenanl, THeneTors, Plepise Fno SuBlecT
4 %‘ Barunt gmevecal Pazéu.ﬂna.y PeTiTTon /ReoPos AL ENCLoSeD FoR 1nchusion) car

"2y WA, Lals FOLTHE 206 § DEW STOCHoIDERS Wty 6 N.B TRu Has Renp—
£Red Al 18 mm 20y {EG 2L TIEVABLE 5’ DeSTﬂu'a’;:/J, OF/iPETﬂ?ons # /}zon»SevT
IRREF772 8/, THE DIRE NEED~ REQUIREIIEMT /10 ©9f NATIONS UiTHL tnTiriesTs - For THe™
 SERagTIo o F THE C €0 Pos,tion) From Tl o E T8 clbta wer a1’ Posctran) 10 ewsdc
AN s xDEREDSTTFOIlY Cau UTTED T0 a0 Aceessble By-1Hestite-pol pens-EFEed~
VET Bopats CHAR M A ALD DilsclorS wps clepaly Evigedly AS Wit 0,AD RETo uamc 2D €1
¢ W BeebBuisyd- Rt st s 17 Feo Dt Petitreds P Bl etel A4S eYEWMDLIFiED 1007~ Ret-
ENEMEED 1§14 pud (§97 (A ATiTr S For t#c” OcRpcidamion o THE ENTRerncHed TR WY
& las oreD, DosBle ~ Qpuss back stpab I § Cocrens TO GaT along,-Pon o @uo -
DA/ G Goirg phow G yewnl TAGED CREED ~ STRLOANLS oF TS Qo rRRaTE
CuLivasl wtersdl. Fr2ad l/.vé)o’z/};é/c" CMUES BGARST GOD A0 éou;.)‘ﬁ/,‘c’a“‘pl Livg
N\S{MUTK‘G“( 5 pioed paw A/5TTED PALEIDI0us Pa ek cox oF fn Trond s 0 EY frevats
rcainsT Prafbmexst- Retatore, gl 10, néﬂasy ALl VG EUs Badnsfreas eviasson
OFJosTice pard DV Rt botra J, T ViRu LE‘NTL‘/ Excoante; CRLLRY, SUPHzers=
(Toatvooug wishusion) avs DlﬂBOJucn,Ll.y DEFReDA 1 THE SHC 26D Howol- tover srd T
1A Dro Dsreen - 1w BeFEWsE oF- Amenicn! Pro o pard Redatoc enwsodE; tndvl Requited
PetiTrons V5. Verpl TRut’s Jupdercav /Y B/ placcirie s népssttowpd by,
Auwierecs-l 2 THELensT, Billiops ¥ For Bprralreus Cottdh eple o L2 g on Ul 42 |

TBW-FED 5 SegTHien 20" v o oo Quo— 40 Bid Ao Lid, (3, - Doy ANS WeELS V.S
ME, 1 T vezesspr ly Folow s ~3ERtthon) o Aot Sban oFEF e OF THE
DA Ay AN A CaerT CoHorl, Mpder w0 men‘?ﬁ'o soresT coeforpnde
Soenumacts; MUsT B RecsTRABLisHED A< Ful e Seca2 i@y 70 THe Dipad oF
DreeTtots ) THATLI0ULD 3 ERITAS 5 WEVINS 0F~ Tyinss fae sl - PrecSEncs; Coinoily -

BETNxTN 7HE Lorprt0 ~CommaTers"_ MEETI G S.

+ BY Lol oF THhs A Petition, THE Vol wend~ Relpton tereshy Reques T THES,EC.
CHAVLTS Retoule THeS, E.C, SThF 70 oblechvety R«Zvrwus Rewed ail
UL I/ LeTiTionS 3 vhik TTD oVET W pnsf Yeps, TO TEU=SEC FOLEFFICASY g oned,
ANDTY COoRDINATE, AS uf‘csssnaq,wnﬂ"o,,gp.c,o ARD, THe sTarfs 0BIEXTWE fno/mGs
Alons w T THE envclos e /N STANT A Pe'rmm,ﬁ?ﬂ Due Process REoress o F Humaniy ~
Aneriepls Quevaneess, A Restiruben ForRT S s PERPETatED, Baletupted aTescd1ES:

. :C‘i3u CorPotATE WRoNG Darv 5 ~ deTimisnTal TdTyEq'Eﬂé'/t{;.L WwelFane o F1Hc"
NETIow - HAVE s FRIG €0 08, €0 PAR0(1ED THE 2esiSent> avtllondy 10 AVMIpISTER
Foteic » Polscy, 53 TOMS DEALES wiTH Fors1G ) Gover A MENTS, offsploret, cs1casr) Jo 85,
Dotlpas; 1MPoRTING LoW W AGE woRKERS TD pis lp c& Mrttntit o u o ks Lollotp i sca 8 8‘%’ Gy,

2L, svcttachons pemaponi 4 DETALEO ECovomic rmPactsTaterenT For .495“0_

PleAised rx PeTiTions. : .
‘ S}p/caec’l—y blok F )‘Atwé‘l@ _

QolPres To waltenclasues

Precivent Gesebe W, Gush wtldetlovse

W D clpeman 2 C. | et fhusano auroq R OES 220
Lof”a.d W suplos o, CHA AN SE .QWﬂCI‘W : W [A y OFZ g




48 Alres

- BIPII IR e - ey ra— e —

' STock #oloeR Fro PATRIA AmeRica FeTiTions FoR CoR BhRATE- FIDUCIAR Y DUTY- GoveRNANC €

"ReF: A Pro PATRIA AMERICA BeTiTions To TBM, ol ag o7 oCT 11994, Movt 6,199 7 TWoERNDgNTG overN ArccE”

COHeRE AS: ThE ATa CRATIC CEO-CHARMAN PoscTiont 1 Bynci Plean® FRacTice A GrAve—CoNFlieT
OF tiTERESTS,AB 7/ Tio, DOVMUNATES, DEFARcES BoaRDIFDIRECTaR s oF LawFully Requirso
. DUE ;N DEPEN 06nT Dilagen<c&; THERE BY NATURING AND NURTURING -COLTUR AL IMAERATVE AN
TBM) ENVIRoNME NT 0F MALIGVANT DEREVcTian oF DIRecToR s ‘Frduc/aR Y PULIES 2g Bons Aiten

Fafope-ReFusAL T0 evcaR cis€ Due DiliGence; ReEDICES DIRECTOR ST2 RPPeTs e FESSING
AND PRACTicinG A Policy oF SUBSERwENCY-a8s0Lule DERERENGE -CRONY W SHst-0- TS

vIDELy EvipenceD, ADMaTed Colfible Ceo-CHpRMEN MISMANAGEMENT, 915#41m£--

AL/ AL Govsrnan cE DEBAE AT DeviasTATING S PECTRUM OFSAY FGE— eXENSE

T2 AmEUc A, JusTicE] Rule o Fla, TRuST, sHaeeroloer, STare HolDERs, skl itEnesTs, e °,

Res olven. 7HAT 7de STock#oloeRS oFZ8Muw ferss ano oy, Nere Sy - an THE VERY INTEREST

O F CoRPoRATE, HIGH PR/NCIPLED, PedIcaTED, LawFuL ﬁouc_m&{{ Dofies oF Guals FeD WV DE ‘:g
€7 kl

PenDENT DILECTOR s ~ GOVERVANCE - VR GE THE BopRb oF DipecloRS T0 Exceras
1MPERATIVE Fipuciapy Dulies By DeclprinG. THE Boped3 Dinectfors HDE PENDENC E
RRow THE Ceo, 3 éy ,

-B;‘ iy ue‘b:ﬂ-‘ldy' AELTUATING THE SEPARATION - /DWW D unliZaTro N = QETHE CHIEF EXEC~
UTIVEE OFFCERS PosA7on Fizou THAT oFTH CHMRMEN 6F THES 0 ARD, i2. CED RS, Tion
SPLT Frowg adpitwad PosTisd 1o 2xsvls AN INOEPEN OENT FuH Fiep Boarzd CHpil-
WA Ano D iReHds (M6 inpefenoent=ouks €] iyt ev, sTeTUs v o Lenp —b/ééwc-“
H6 G o, CawT SEtlie T MASTERS ) UN ENCour BeRED By~ Froee amt~THE CEOS GRAVE

Qo s oms THAT smblasen Cotlorts Govervidvee, o

THe RefererceD, Cons Tt tlly wianDpTED (A L barin pmerzica Atrbons Cosbywn s b
T E nelubed Helerws * 4 S 506 M TTED, ARD, [7AL Ly PER SEC UTED AND Rerdeete© By X8 W -SEC ~)
37 Bereresnc s, AS EPTOMNLED /¥ THE tNSTRNT Atimrod, ppir PR tSED o4, ,,,,é,.,;g Al Pp—
EMPTORY PRiNC PLes, Cornecus schous, Recorasucs Contral, g ol diod 66 Cot fo At
AT eA Clintiond Fenod ViR PRACHED PRexcubTiVE Cob FeD STiyDADS oEEXHIENLE
By inDelerp el cpin, 3oses o F Dipcchoes o REF) L.onDWVidoaliZe CEO - CH MR )

08,110038,,. " < INDEPEN D ENCE REQuRES SERfZaTe CED-Cllpul, 0§ Jechie Perforuuancs,,
APR2as Bl S Detnden Rebor G NB 1987, PRoParsenT Continves 1 bempn MecTin wiTH Boan 0 &
éw’mﬂuéi«( AB fraay (hytarwcal ) ColPpBlc—1Ru- FED s1peD ?‘,;/3.‘;-77-;:*1)' RedepeTiesss 2y,
Wiow) Fw/y EYcoruntzs —Cru i Fies -5 PlresS &5 (ons 1 26D wins Fas 10 0, Dyberinfe D e~
rchron oFd iy, st 00 0F Justic6 gun TS lo FlCHT ) P00 lrire st Amperactls DeofouenT,
Reletors /4 PepiTions 152 Demgrite Pas Ponertts AR sonnl Gt Vanices ‘e ad <108, ity
ALrmST M;Tmy.zﬁup( HiSTotaC LU AC U leRAIE Clantidnl Fradd, inebirble
2 uy Bun R Pepftrnken Yerletusded wuniep6es Aep T tinaarityy o Ane ot Al
M& LawEL Corforatt Gouera aNCe” Viborausly Envcoyla € es (N6 Ares 45D scs TR}
RelaTo -8 1 M PertaTive—Goood FmTH DAY, AFFDRN G Tig ws Paemoy TD ,ENW GoJE I XE,

Notevoetl e Gec) “ Higtt Powenev. Bloe R#bor) over st ¢t Coninpiss; ond oUbhie TrusT™
EWMANVIEED As p PJLT oF THE wwexsfnend maliCusn Corbsnntts puenica Caguist€
Faon seqaibpls (wllererore $6.CY Baomum enoden Gt-200t) s PLTiNG nl:‘auyzwd
AR Ciz0 Pos T 05 Tt RepuiRots Cok wechJe pchod - Reeup ssrnee Comtitsl MELSS AN -
Foe e pbokifro) oF Goalanh flaucridcd; ENDIRL 13G Claniall Frepaod.

T BLUE RIEBor) Banrd Yalioaleo Pacaselsy Pro Bite # fuyoricrt Fontlesethrdtios)

OF CeO~Ctbm . Posifisns, OVEREIGHT YEARS aNDd MANY TIGABUCKS LoSTy -

Vot S e (TR § kG Hodde 1N EEry CouttnBuled o Tile PcTiadp £ Risemd

Fall o= THe™ B 6Toui < “WaVE OF DOT Com HSTET A Cles T THEp Ubhunte eold e Duris§
—cHHAN Mas, v sove Cf § Taading s 0T TO JU LS gxmaﬁ msrd’-mLﬂl/M

2062{Z
Cul. .3;7 i Btoe oty c. CeoC M-, CorM by 2
aPlLie> THE 1994 0r1397 14 Peo bt a Axertcst

JusT ik, whlar AT dpvE Beerl Habe SEq.
PeTiTi06S Bpe-1ile seParATia ) oFLED aND CH sl PosiTio s PeRHAPS gy ByBBLE, Reputed Cruupmal RAVD:

PLEdG 1006 THEIR Fipel 1y TOTHE lowPany SHpeentoloers, SThrethloelts "

20E5.2004 2 0FL 2003




May 15, 1987

‘Mr, Patrick Napolitano
20306 Frankie lLane
" Pflugerville, TX 78660

Dear Mr . Napol itano:

when you spoke with me before the IBM stockholdere meeting
in New Orleans, you mentioned that I had not responded to a
letter you sent me.

I wanted to take this opportunity to reaffirm the response I
gave you in New Orleans. When I racaive mail in my capacity as
Chairman of the Board for Johnson & Johnson, I ensure ‘it
receives a timely response from me or an appropriate member of
Johnson & Johnson. However, I oftgn receive sail relating to
the business of other organizaticns. In situations like this,
it is not unusual for me to forward that mail to the
organization for handling. This was the cage regarding your
correspondence to me., 8Since you had written to me as a member
of the board of directors of IBM, I forwarded that letter to IBM .
for their handling.

I heope this satisfactorily cxplains why you did not raceive
a response from me directly.

' eimére,_ly. B

kar
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Exhibit . )

International Business Machines Corporation (*1BM ")

IBM's request fo exclude stockholder proposal from
2006 Proxy Statement pursuant to Rule 14a-8

CA\Documents and Semngs“dmxmstrator\My Documents\$user2\DOCS\exhibits 10 sec no action detiers re stockholderproposats bwp




’ Ré:

’ 29 DEC 1994

RESPONSE OF THE OFFICE OF CHIEF COUNSBL
DIVISTON OF CORPORATION FINANCE

International Business Machines Cor.poratlon (the "Company*) -
Incoming letter dated December S, 1994

The proposal concexns the Company's Board of Directors and
annual meetings. i

There appeats to be some basis for your view that the proposal
relates to the redress of a personal claim.or grievance or is
designed to result in a benefit to the. proponent or to Further a
personal interest, which benefit or interest is not shared with the
other security holdexs at laxge. Accordingly, the Division will
not recommend enforcewent actioh to the Commission if the Cowpany
omits the proposal from its’ proxy materials in reliance on r1ule
14a-8{c) (4). In reaching a position, the staff has nmot found it
necessary to address the alternmative basgis for omission upon which

- the Company relies. This response shall also apply to any future

submissions to the Company of a same or gimilar proposal by the
same proponent. -The Company's statement under xule 14a-8{d) shall

be deemed by the staff to satisfy the Company's future obligations
under ‘14a-B(d) with respect to the same or similar proposals

submitted by the same proponent.

Slncerely,

AN T

Vincent W. Mathis
Attorney Advisor
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

January 7, 2004

Stuart S. Moskowitz

Senior Counsel

Office of the Vice President

Assistant General Counsel

International Business Machines Corporation
New Orchard Road

Armonk, NY 10504

Re: ~  Intemnational Business Machines Corporation
Incoming letter dated December 1, 2003

Dear Mr. Moskowitz -
This is in your response to your letter of December 1, 2003 concerning a

sharebolder proposal submitted to IBM by Patrick F. Napolitano. Noting that the
proposal appears to be similar to the same proponent's proposal in International Business

Machines Corporation, December 29, 1994, we believe that the forward-looking relief

that we provided in that earlier response is sufficient to address his recent proposal.
Accordingly, we believe that a specific no-action response is unnecessary. -

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals. : '

oSty o ullomns
Martin P. Dunn
Deputy Director

cc:  Mr. Patrick F. Napolitano

622 S.E. Degan Drive
Port St. Lucie, FL. 34983
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DEO/

v

the Vice President

October 11, 2005

M. Patrick F. Napolitano .

622 SE Degan Drive )
Port St. Lucie, FL. 34983-2721

Dear Mr. Napolitano:

Ms. Catherine Black, Chair of the IBM Directors and Corporate Govemance Committee,
asked me to respond to your September 9, 2005 letter to the IBM Non-Management

- Directors.

Please be assured that | have received ydur August 19, 2005 letter with submitted
materials, and that we will be responding to-your submission in due course. .

Thank you for your intérest in IBM.
Sincetely:yoﬁrs,

B lI901

Daniel E. O'Donnell




Antdénio Leit&@o Quintas
Rua da Escola, 3

Salgados RECEIvE
2640-577 Mafra T
Portugal 2006 JAM -5 apmyy.
351 261 815 863 TSR L2

December 28, 2005 i riCE

Office of Chief Counsel

Division of Corporate Finance
Securitities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re.: Shareholder Proposal of A. L. Quintas-Securities and Exchange
Act of 1934-Rule 14a-8, Letter of BakerBotts of Dec. 22, 2005, No
Action Request.

Ladies and Gentlemen: -

I received December 27, 2005 the above suject letter, on behalf of
ConocoPhillips,Iwould”like commenting as follows:

1) The proposal is a genuine proposal, in the best interests of
shareholders at large.

2) If voted and approved, it will not directly or indirectly force
ConocoPhillips in any conversations with the Proponent to settle
the alleged grievance, as it is asserted by BakerBotts (page 2,
last paragraph). o

3) For the 2005 annual meeting, I made a mistake offering to
recall the proposal. My shareholder's rights, should not be, this
year, - encumbered because of said mistake.

4)~ConodocoPhillips:ias Phillips appear to have a personal grievance
against the Proponent, because they have relentlessly attempted to
censor - proposals, when they are made in a constructive way,
like is the case this year.

£ O onwe e




. DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
- to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



February 24, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  ConocoPhillips
Incoming letter dated December 22, 2005

The proposal relates to the remuneration of non-employee directors.

We are unable to concur in your view that ConocoPhillips may exclude the
proposal under rule 14a-8(1)(4). Accordingly, we do not believe that ConocoPhillips may
omit the proposal from its proxy materials in reliance on rule 14a-8(i)(4).

Sincerely,
Gregory Belliston
Attorney-Adviser



