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06024883 January 31, 2006

Thomas D. Carney
Vice President and General Counsel

Act:
Borders Group, Inc. ¢ ﬁqﬁiﬁ

100 Phoenix Drive Section:
Ann Arbor, MI 48108 Rule: HA-]
Public
Re:  Borders Group, Inc. Availability: 9?5ﬁ E%
|

Incoming letter dated January 6, 2006
Dear Mr. Camney:

This is in response to your letter dated January 6, 2006 concerning the shareholder
proposal submitted to Borders by the Massachusetts State Carpenters Pension Fund. Our
response 1s attached to the enclosed photocopy of your correspondence. By doing this,
we avoid having to recite or summarize the facts set forth in the correspondence. Copies
of all of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Sincerely,

Eric Finseth
Attorney-Adviser

Enclosures

cc: Mark Erlich
Fund Chairman
Massachusetts State Carpenters Pension Fund
350 Fordham Road
Wilmington, MA 01887
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BankofAmerlca ey

’///
B T wmlaml Mostyn, I} = mmesmnsess R R S S ”‘““"‘“ S ‘Bank of Amefica’
Deputy General Counsei ana : : ' . S NC1-007-20-01

. . : - ) ) — ) 100 North Tryon Street
 Corporate Secretary - : : Charlotte, NC 28255

" Tel  704.386.5083
- Fax  704.386.9330

willlam.mostyn@bankofamerica.com

November. 30 2005

" ' VIA CERTIFIED MAIL/
'RETURN RECEIPT REQUESTED

Mr John J ermmgs Crapo
" P.O. Box 400151
Cambndge, MA 02140-0002

. - Re: Bank of Amenca Corporatlon (the "Corporatmnj

Déar Mr. Crapo:

-On November 22, 2005, we received your reguest to include a stockholder proposal in the
Corporation’s 2006 annual proxy statement. In order to properly consider your proposal

~ for inclusion in the Corpora‘aon s proxy statement, you must meet certain’ ehgrbrhty '
. requirements. We were able to verify that you have continuonsly held at least $2,000 in

market value of the Corporation’s common stock and had held such stock continuously -
- for at least one vear by the date you mx'l-\mﬂ'farl your request to include o atackhsld

meinde & siolLnoiGer

. proposal in’ the Corporatlon s 2006 annual proxy statement.. However, in accordance
“with Rule 14a-8(b) of the Securities and Exchange Commission : (“SEC"), we need for

. you to provide a written statemient that you intend to contmue to hold, the secuntles
' through the date of the meetmg of shareholders

Furthermore under SEC Rule 14a-8(d), a- stockholder proposal and the accompanying
statement may not exceed 500 words.. Although your proposal and the supporting
statement exceed this limit, you may submit a revised proposal under SEC Rule 142-8(f)."
_Please note, however, if ‘you do not provide -a written statement that you intend to
- continue to hold the securities through the date of the meeting of shareholders and you do
not submit a revised proposal that complies with the 500 word limitation within 14
calendar days of your receipt of this letter, we may propetly exclude your proposal from

" our 2006 proxy statement. For your ¢onvenience, I have: attached a coPy of the relevant -
SEC provisions, Rule 14a-8(‘b)(d) and (). .
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Notmthstandmg the foregomg, the Corporatlon does not rehnqmsh its nght to later
object to mcludmg your proposal on related or d1ﬁ'erent grounds pursuant to apphcable

SRR N e SEC nﬂes : s . Rl st R «""'."'*

Please send .any future correspondence to my attention: WﬂhamJ Mostyn III, Corporate

Secretary Bank of Amenca Corporahon, NC1-007-20-01, - 100 North Tryon Street,
Charlotte NC 28255. ' :

Very mﬂy yours,

‘General Deputy Counsel and
Corporate Secretary

Attach‘ment
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" Rulc 14u-8; Shareholder Proposals.

Rule 14s-8 .° _Regulations 14A'and 14C (Proxy Rules) .~ 5827

copy of proxy malerials to- 2 shared address in accordance with Exchange Acl
Rule 14a-3(c§(1), it shail exclude from the number of record holders those to whom it does

not have Lo deliver 4 separate proxy statement. |

-

This section addresses-when a company must include a shareholder’s proposal in its prox)
statement and identify the proposal in jts form of proxy when the company holds an annual o
special meeting of shareholders. In' summary, in order to have your’ shareholder proposa

.included on & company’s proxy card, and included along with any supporting statement in it:

proxy statement, you must be eligible and follow cértain procedures. Under a few specific
circumstances, the company is permitted to exclude your proposal, but only after submitting it:
reasons to the Commission. We structured this section in 2 question-and-answer format so that i
is easier to understand. The references.to “you"” ‘are to a shareholder seeking to.submit the
proposal.- . : S

- {a) Question 1: What is a proposal?

A shareholder proposal is your recominendation or requirement that the company and/or it

board of directors take action, which you intend to present at a meeting of the company':

shareholders, Your. proposal should state as clearly as possible the course of action.that you
believe the company should follow. If your proposal is placed on the company’s proxy card, tht
company must also provide in the form of proxy means for shareholders to spegify by boxes ¢
choice between approval or disapproval, or abstention. Unless. otherwise indicated, the worc

«

“proposal” 'as used in this section refers both to your proposal, and to your corresponding

statement in support of your proposal (if any}. S

" (b) Question 2: Who i eligible to submit a-proposal, and how do I demonstrate to the
company that I am eligible? . . S :

l.(l) In order to be eligible to submit a prqposai, you must have 'céﬁﬁnuously held at leas
$2,000 in market.value, or 1%, of the company’s securities entitled fo be voted on the proposal u
the meeting for at least ane year by the date you submit the propogal. You must continue to holc

those securities through the date.of the meeting. .- -

(2) If you are the registered holder of your securities, which means that your name appear:
in the company’s records as a shareholder, the company cax verify your eligibility on its own
although you will still have to provide the company with a written statement that you intend. (¢
continue to hold the securities through the date of the miecting of shareholders. However, il liks
many shareholders you are not a registered bolder, the company-likely does not know that yo

. are a shareholder, or how many shares you own. In this case, at the time you submit you

proposal, you must prove your eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the “record” holde
of your securities {usually a broker or bank) verifying that, at.the time you submitied you
proposal, you continuously held the securities for at Jeast one yéar. You must also include you

" own written statemerit that you intend to continue to hold the securities through the datz of th

meeting of shareholders; or.

(ii) The sccond way to prove owncrship applies only if you have filed a2 Schedule 13T
Schedule 13G, Form 3, Form 4 and/or Form 5, or amendinents to those documents or update
forms, reflecting your ownership of the shares:as of or before the date on which the one-ye:
eligibility. period begins. If you have filed one of these’ documents with the SEC, you ma

" demonstrate your-eligibility by submitting to the company:

(A) A copy of the schédule and/or form, and any subsequent amendments reporting

_change in your ownership Jevel;.

(B)' Your written statement that you con'ﬁnuously held the. required number of shares f¢
the one-year period as of the date of the statement; and '

© 2000, BownE & Co., INC. ‘ (BULLETIN No. 196, 12-15-1I




Rule 140-8 - . ' .  Regulations 14A and 14C (Proxy Rules) - 5828

©.(C) Your written statement that.‘s'ou intend to continue owners;hip of the shares through
the date of the company’s annual or special meeting. ’ ‘ . L
‘(¢) Question'3: How many proposals may 1 submit? -

tiach shareholder may submit.ne more than one ‘proposal to a company for a_pgrticﬁla:

‘sharcholders’ meeting,
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(d) Quesh:)ftt "How long can my proposal be? . , .
The proposal, including any " accompanying supporting statement, may not exceed 500

© words. .. :

" (e) Question 5: What }_s the deadline for submitting a proposal?

(1) 1f you are submitting your proposal for the company’s annual meeling, you can in rjwst '
cases find the deadiine in last year's proxy statement. However, if the company did not hold an”

annual meeting last year, .or has changed the date of its meeting lor this year more than 30 days

" from last year's meeling, you can usually find the deadline in'onc of the compuny’s quarterly .

feports on Form 10-Q or 10-QSB, or in shareholder reports of investment companies under

 Rule 30d-1 under the Investmeni Company Act of 11940, In order to avoid  controversy,

shareholders should submit ‘their proposals by means, including clectronic means, that permit

-(2) The deadline is calculated in lhe_l_'ol]owihg manner if the proposal is submin;ﬁ' for a

_ regularly scheduled annual meeting. The proposal must be received at the company's principal -

executive offices niot less than 120 calendar days before the date of the company’s’ proxy

_.statement released to shareholders:in comnection Wwith the previous ycar's annual meeting.
* - However, if the company did not hold an annual meeting the previous year, or il the date of this

year’s annual meeting has been changed by ‘more than 30 days from. ihe date of the-previous
year's meeting, then the deadline is a reasonable time before the company begins Lo print and
mail its proxy materials. o R L : :

{(3) Xyou arc_sub{':ﬂtting your préposal for a meeting of shareholders olhér than a regularly

" . scheduled anrual meeting, the deadline is a reasonable time before the company bégins to print

and mail its proxy materials.’ ; . S
{(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements

-&plained in answers to' Questions 1 through 4 of this Rule 14a-8?

.. (1) The company may exclude your proposal, but only ‘after it has:notified you of the’

problem, and-you have-failed adequately to correct it. Within 14 cdlendar days of receiving your
proposal,.the company must notify you.in writing of any procedural or eligibility deficiencies, as
well as of the time frame for your response. Your response must be postmarked, -or transmitted

electronically, no later than I'4 days from the date you received the company’s notification. A -
company need not provide you such notice of a deficiency if the deficiency cannat be remedied, .

such as if you fail to submit a proposal by the company’s properly determined deadline. IF the
company intends to exclude the proposal, it will later have to 'make & submission. under

Rule 142-8 and provide you with a copy under Question 10 below, Rule 14a-8(j).

(2) If you fail in your proniise to hold the required number of securities through the date of
the meetitig of sharcholders, then the company will be permitted to cxciude aii of your proposals
from its proxy materials for any meeting held in the following two calendar years:

(g) Question 7: Who has the burden of persuading the Commission or its staff that my

“proposal can be excluded? . '

Except as otherwise noted, the burden is on the company 10 demonstrate that it is entitled to

‘(h) ‘Question 8: Must I appear personally at the shareholders’ meeting to present the
. proposal? . ‘ '

(1) Either you, or your representative who is qualified under state law to -present the
proposa! on. your behalf, must-attend the meeting to present the proposal.. Whether you attend

. the rhecling yoursell or send a qualified representative to the meeting in your place, you should

© 2000, Bowst, & Lom INC,
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Mzr. John Jennings Crapo

P.O. Box 400151

Cambridge, MA 02140-0002
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William J. Mostyn 111
Bank of America
100 N. Tryon Street

NC1-007-20-01
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Bankof America o

%
William ]. Mostyn, 11l Bank of America
NC1-007-20-01
Deputy General Counserana
Corpgate SECretarY 100 North Tryon Street

Charlotte, NC 28255

Tel  704.386.5083

‘ Fax  704.386.9330
December 19, 2005 william mostyn@bankofamerica.com

BY OVERNIGHT DEL‘ggERQ i ’ l F ii
Securities and Exchange Comm1sswn

Office of Chief Counsel._

Division of Corporation Finance

100 F. Street, N.E.
Washington, DC 20549

Re: Stockholder Proposal Submitted by John Jennings Crapo
Ladies and Gentlemen:

Bank of America Corporation (the “Corporation™) received a letter on November 22, 2005 (the
“Crapo Letter”) from John Jennings Crapo. The Crapo Letter was addressed to multiple parties,
including the U.S. Court of Appeals for the First Circuit, the City of Boston Inspectional Service
Department, the Securities and Exchange Commission (the “Commission”) and the Commonwealth
[Co-operative] Bank. The Crapo Letter is generally illegible and, as discussed in more detail below,
does not appear to include a proposal for inclusion in the proxy materials for the Corporation’s 2006
Annual Meeting of Stockholders (the “2006 Annual Meeting”). The Crapo Letter also includes
multiple exhibits, none of which appear related to any shareholder proposal. The Crapo Letter is
attached hereto as Exhibit A. Under the portion of the Crapo Letter addressed to the Commission,
there appears to be some reference to a possible shareholder proposal (for the purposes of this letter,
the “Proposal”). While the Corporation does not believe that the Crapo Letter contains a
shareholder proposal, the Corporation nevertheless, hereby requests confirmation that the staff of
the Division of Corporation Finance (the “Division”) will not recommend enforcement action if the
Corporation omits the Proposal from its proxy materials for the 2006 Annual Meetmg for the
reasons set forth herein.

GENERAL

The 2006 Annual Meeting is scheduled to be held on or about April 26, 2006. The Corporation
iniends to file its definitive proxy materials with the Commission on or about March 20, 2006 an:!
to commence mailing to its stockholders on or about such date.

Pursuant to Rﬁle 14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), enclosed are:

USA
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 142-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company 1s obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



February 17, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Bank of America Corporation
Incoming letter dated February 13, 2006

The submission relates to limiting salary increases of the company’s directors.

To the extent that the submission involves a rule 14a-8 issue, there appears to be
some basis for your view that Bank of America may exclude the proposal under
rule 14a-8(1)(3), as vague and indefinite. Accordingly, we will not recommend
enforcement action to the Commission if Bank of America omits the submission from its
proxy materials in reliance on rule 14a-8(1)(3). In reaching this position, we have not
found it necessary to address the alternative basis for omission upon which Bank of
America relies.

We note that Bank of America did not file its statement of objections to including
the proposal in its proxy materials at least 80 days before the date on which it will file
definitive proxy materials as required by rule 14a-8(j)(1). Noting the circumstances of
the delay, we grant Bank of America’s request that the 80-day requirement be waived.

Sincerely,

Q/ ‘ /L

Mark F. Vilardo
Special Counsel



