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IN THE UNITED STATES DISTRICT COURT ,,
FOR THE SOUTHERN DISTRICT OF TEXA&uu:a,,",’*;,@rra;& Con

HOUSTON DIVISION 3) 0 Fi{gct of e
1
RICHARD TIM BOYCE, § e I 2005
.. § " Mﬂby- CIW
Plaintiffs g % o Coypy
V. § C. A. NO. H-04-2587
§ (CONSOLIDATED)
§
AIM MANAGEMENT GROUP, INC,,etal. §
§
Defendants. §

Independent Trustees’ Supplement To Motion To Dismiss

The Independent Trustees {Defendants Bob R. Baker, James T. Bunch, Gerald J. Lewis, Larry
Soll, Frank S. Bayley, Bruce L.. Crockett, Albert R. Dowden, Edward K. Dunn, Jr., Jack M. Fields,
Carl Frischling, Prema Mathai-Davis, Lewis F. Pennock, Ruth H. Quigley, Fred Deering, Victor
Andrews, John Mcintyre, Lawrence Budner, and Louws S. Sklar) have joined in the Motion To
Dismiss And Memorandum Of Law (“Motion to Dismiss”) filed by all defendants. The arguments
in the Motion to Dismiss are more than sufficient to mandate dismissal of all claims against the
Independent Trustees. The Independent Trustees file this supplement to present an additional reason
that Count III of the Second Amended Consolidated Complaint (*“Complaint” or “Cplt.””) should be
dismissed as to the‘ Independent Trustees: The Independent Trustees were paid none of the
compensation or payments that are the subject of Count 1.
Only “The Recipient” of Compensation or Payments can be Liable Under § 36(b)

Section 36(b)(3) expressly provides that “fn]o such action shall be brought or maintained
against any person other than the recipient of such compensation or payments, and no damages or

other relief shall be granted against any person other than the recipient of such compensation or
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payments” (emphasis supplied). See, e.g., Green v Fund A-sset Mgmt., L.P.,286F. 3d 682, 685 (3d
Cir.) (“under-§ 36(b), a shareholder may only sue the recipient of the fees™), cert. denied, 537 U.S.
884 (2002); Halligan v. Standard & Poor’s Intercapital, Inc., 434 F.Supp. 1082, 1085 (ED.N.Y.
1977); accord In re Eaton Vance Mutual Funds Fee Litigation, 380 F. Supp.2d 222,238 (S.D.N.Y.
2005); Levy v. Alliance Capital Mgmt., 1998 U.S. Dist. LEXIS 16749 at *8-9 (S.D.N.Y. Oct. 26,
1998); Cohen v. Fund Asset Management, [1981-82 Transfer Binder] CCH Fed. Sec. L. Rep. §
92,570 at 98,433 (S.D.N.Y. 1980).!

Count II (Cplt. Y 230-33) seeks relief as to 12b-1 compensation that was not paid to
defendants, but rather to others, i.e. brokers (Cplt. § 123). As the Complaint (] 123) acknowledges,
those payments were made to brokers as part of an alleged effort to induce them to sell Fund shares,
allegedly in breach of their duties of loyalty to “their prospective AIM/INVESCO Fund investors”
(see aiso Cplt. §Y 71-72). The Independent Trustee defendants are not recipients of the challenged
advisory and 12b-1 fees, and, thus, are not proper defendants on the § 36(b} claim. Rather, the only
compensation they receive is for their board service. Section 36(b) does not authorize the recovery
of compensation paid to fund trustees for their service on fund boards on the theory that the trustees
failed to properly manage the funds by permitting the payment of contested fees, commissions, etc.

See Green v. Fund Asset Management, L.P., 147 F.Supp.2d 318, 329-30 (D.N.J. 2001}, aff d, 286

'The rationale for this limitation was explained in Krinsk v. Fund Asset Management, Inc.,
[1986-87 Transfer Binder] CCH Fed. Sec. L. Rep. § 92,730 at 93,548 (S.D.N.Y. 1986): “{t]hese
highly restrictive limitations on actions under § 36(b) evidence an intent by Congress to protect
investment advisors and their affiliates from open-ended litigation and nuisance suits.”.

2
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F.3d 682 (3d Cir.), cert. denied, 537 U.S. 884 (2002); Green v. Nuveen Advisory Corp., 186 F.R.D.
486, 492 (N.D.IIL. 1999).2

Accordingly, for this reason, and for the reasons set out in the Motion to Dismiss, the claims
against the Independent Trustees in the Second Consolidated Amended Complaint should be

dismissed with prejudice.

*The Complaint also alleges that “the Director Defendants received material compensation
or payment for their duties” and that they “directly or indirectly received from the Funds
compensation or payments of a material nature for investment advisory services.” (Cplt. § 230).
However, the only payments the Complaint identifies are payments the Independent Trustees
received for serving as directors. Plaintiffs appear to claim that such ordinary compensation to
directors qualifies under §36(b) because a director’s duties include “the approval of the advisory
contract, the supervision of advisers’ management, review of distribution arrangements and
providing information regarding these advisory services.” (Cmplt. § 230). If such routine
compensation for fulfilling ordinary duties qualified under §36(b), then all directors and officers
would be subjected to liability under §36(b). Such an absurd result has been rejected by the courts.
See, e.g., Green v, Fund Asset Management, L.P.,147F. Supp.2d 318, 329-30 (D.N.]. 2001) (salary
payments from funds were, [a]s a matter of law . . . insufficient to make the officers recipients of
compensation or payments so as to subject them to liability under section 36(b).”), aff'd, 286 F.3d
682 (3d Cir.), cert. denied, 537 U.S. 884 (2002).

3
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PRELIMINARY STATEMENT

In September 2005, plaintiffs, after defendants had moved to dismiss the Consolidated
Amended Complaint, withdrew the Consolidated Amended Complaint because of the Decision

in In re Eaton Vance Mut. Funds Fee Litig.,' which dismissed, with prejudice, a complaint

asserting the same claims, by the same plaintiffs’ law firm (Milberg Weiss). Since that time,
several other federal judges have dismissed complaints alleging the same type of wrongdoing,
i.e. the alleged misuse of mutual fund assets to induce brokers to sell Fund shares. Further, the
Court in Eaton Vance (on reargument) has now adhered to its earlier decision.?

Plaintiffs’ Second Consolidated Amended Complaint (hereinafter “the Complaint™)
repeats the same claims, with the same allegations rejected by those courts, but now seeks to
“stay alive” by alleging that the advisory and distribution fees paid by the Funds were
“cxcessive™.) All of the claims in the Complaint are legally insufficient.

THE SECOND CONSOLIDATED AMENDED COMPLAINT

Plaintiffs allege that they are currently shareholders of nine mutual funds in the AIM
mutual fund complex (Cplt. § 20, 21, 23, 25, 38 and 42).* But, plaintiffs purport to sue on

behalf of a putative class of thousands of shareholders of Funds in which they do not own shares

! 380 F.Supp.2d 222 (S.D.N.Y. 2005). See also: 2005 U.S. Dist. LEXIS 32094 (Dec. 6, 2005) (adhering to prior
order on motion for reconsideration and denying motion for leave to file amended complaint).

2 1n re Franklin Mut, Funds Fee Litig., 388 F.Supp.2d 451 (D.N.J. 2005); In re Davis Selected Mut. Funds Litig,,
2005 U.S. Dist. LEXIS 23203 (S.D.N.Y. Oct. 11, 2005), motion for reconsideration denied (Nov. 16, 2005); In re

Lord Abbett Mut. Funds Fee Litig., 385 F.Supp.2d 471 (D.N.J. 2005).

* All parties, and (we believe) the Court, understood that advisory fee claims were going to be litigated in Berdat and
directed brokerage claims were going to be litigated in Boyce. This separation will avoid duplicative litigation.

4 Those Funds are: AIM Basic Value Fund, AIM Balanced Fund, AIM Constellation Fund, AIM European Growth
Fund (formerly INVESCO European Fund), AIM Weingarten Fund, AIM Premier Equity Fund, AIM Large Cap
Growth Fund, AIM Capital Development Fund, and INVESCO Technology Fund (now AIM Technology Fund)
(Cplt. 9% 20, 21, 23, 25, 38 and 42).
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(i.e. 94 separate AIM Funds) (Exhibit A to Cpit.). Defendants are the investment advisers,
distributors, and trustees of the AIM Funds and A IM Management Group Inc. (“AMG”),_ the
parent company of A I M Advisors (Cplt. { 48 through 65).

Plaintiffs contend that defendants made improper and excessive payments to brokers out
of assets of the AIM Funds in order to induce the brokers to aggressively push the AIM Funds
over other mutual funds, a practice referred to by plaintiffs as making “shelf space
arrangements™ (Cplt. §Y 66 et seq.). The Fund assets referred to by plaintiffs were brokerage
commissions on securities transactions in the Funds’ portfolios (referred to as “directed
brokerage™),” and distribution fees paid pursuant to SEC Rule 12b-1 for selling Fund shares and
servicing the accounts of the shareholders.®

Plaintiffs contend (as they did in Eaton Vance and the other cited cases) that these
practices violate §§ 34(b), 36(a), 36(b) and 48(a} of the Investment Company Act (“the ICA™),
§§ 206 and 215 of the Investment Advisers Act (the “IAA”) and duties under state law.
Plaintiffs also contend that their claims under ICA §§ 34(b), 36(a), 36(b) and 48(a) and state law
are individual claims, which can be asserted as class claims. However, those claims are
derivative claims, not individual claims; accordingly, they cannot be class claims, and should be

dismissed.

3 These are the same allegations that were made in Eaton Vance. For example, in summarizing the claims, the Court
there explained (380 F.Supp.2d at 226):

The plaintiffs allege that the defendants used improper means to acquire “shelf —
space” at brokerage firms. The plaintiffs allege that Eaton Vance used the assets
of its mutual fund investors to pay excessive commissions to brokers to induce
the brokers to market aggressively Eaton Vance mutua! funds to new investors.

§ Plaintiffs also purport to challenge so-called “revenue-sharing arrangements” (see, e.g. Cplt. 1§ 3, 68, 117). Those,
however, involve payments by investment advisers or principal underwriters themselves, out of their own assets, not
payments by the mutual funds. The SEC has recognized that such revenue sharing arrangements are permissible and
legal. See SEC Release No. IC-26356, 2004 SEC LEXIS 418 at **5, 21 and 28-30 {February 24, 2004).




Case 4:04-cv-02587 Document 51 Filed 12/16/2005 Page 11 of 29

~ POINTI--
THE.§§ 34(b), 36(a) AND 48(a) CLAIMS (COUNTS I, H-AND V)
MUST BE DISMISSED SINCE THERE IS NO EXPRESS OR IMPLIED
PRIVATE RIGHT OF ACTION UNDER ANY OF THOSE.SECTIONS

Plaintiffs incorrectly contend that implied private rights of action exist under ICA §§
34(b), 36(a) and 48(a).

A. the Supreme Court test of an implied private right of action

In the past five years, the Supreme Court has radically altered the test for an implied

private right of action. In the landmark case of Alexander v. Sandoval, 532 U.S. 275, 286-89

(2001), the Supreme Court held that there is no implied private right of action for damages under
a statute unless the text and structure of the statute contain clear and unambiguous evidence that
Congress intended that one exist. Specifically, a private right of action will be implied only if
the text of the statute says that a specifically identified person or group of persons is both to be
benefited and also to have a right and remedy under the statute, as opposed to the statute’s
merely prohibiting conduct or directing governmental action to redress it. 536 U.S. at 289.

Accord: Gonzaga Univ. v. Doe, 536 U.S. 273, 283-86 (2002). See also: Exxon Mobil Corp. v.

Allapattah Services, Inc., uU.s. , 162 L. Ed. 2d 502, 526 (2005); In re Mernill Lynch &

Co. Research Reports Sec. Litig., 272 F.Supp.2d 243, 256-58 (S.D.N.Y. 2003) (“the Supreme
Court has unambiguously ‘retreated from [its} previous willingness to imply a cause of action
where Congress has not provided one’”).

Where (as here) the language of the statute is clear (and does not contain the requisite
“rights-creating language”), the text is dispositive that there is no private right of action.

Sandoval, 532 U.S. at 286-87, 288 n.7 (the court’s inquiry “begins with the text and structure of

the statute ... and ends once it has become clear that Congress did not provide a cause of action”).
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B. asto § 34(b)

Since Sandoval and Gonzaga, the Courts have uniformly concluded that there is no such

right under ICA § 34(b), since §34(b) does not contain “rights-creating” language. As explained
in Eaton Vance, 380 F.Supp.2d at 232:

The absence of rights-creating language, the existence of an
alternative method of enforcement [through the SEC], and the
existence of an explicit private right of action for another provision
of the statute [i.e. § 36(b)] creates the strong presumption that
Congress did not intend to create private rights of action under §§
34(b), 36(a), or 48(a).

Accord: Franklin, 388 F.Supp.2d at 465-67; Davis, 2005 U.S. Dist. LEXIS 23203 at *9; Lord

Abbett, 385 F.Supp.2d at 486-87; Stegall v. Ladner, 2005 U.S. Dist. LEXIS 24453 (D.Mass. Oct.

14, 2005); Merrill Lynch, 272 F.Supp.2d at 257-59; In re Van Wagoner Funds. Inc. Sec. Litig.,

2004 U.S. Dist. LEXIS 24868 at **38-40 (N.D. Cal. July 27, 2004); White v. Heartland High

Yield Mun. Bond Fund, 237 F.Supp.2d 982, 987 (E.D. Wis. 2002); Dorchester Investors v. Peak
Int’l Ltd., 134 F.Supp.2d 569, 581 (S.D.N.Y. 2001).

Further, support for that conclusion is found, as those courts have noted, by the inclusion
of an express private right of action in § 36(b), since that shows that when Congress wished to
provide a private right of action in the ICA, it knew how to do so, and did so expressly. Eaton
Vance, 380 F.Supp.2d at 231-32; Merrill Lynch, 272 F. Supp. 2d at 256-57. Accord: Sandoval,
532 U.S. at 290 (“[t]he express provision of one method of enforcing a substantive rule suggests

that Congress intended to preclude others.”); Olmsted v. Pruco Life Ins. Co. of New Jersey, 283

F.3d 429, 433-34 (2d Cir. 2002).

7 Courts have also rejected and criticized the pre-Sandoval opinion, In_re Nuveen Fund Litig., 1996 U.S. Dist.
LEXIS 8071 at *25 (N.D. IIl. June 11, 1996), which had implied a right of action under § 34(b). See White, 237
F.Supp.2d at 986; Dorchester Investors, 134 F.Supp. 2d at 581.
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C. as to § 36(a)

The courts addressing § 36(a) after Sandoval and Gonzaga have also held that there is no

implied private right of action under § 36(a). Eaton Vance, 380 F.Supp.2d at 231-33; Franklin

388 F.Supp.2d at 465-67; Davis, 2005 U.S. Dist. LEXIS 23203 at *9; Lord Abbett, 385

F.Supp.2d at 487-88; Stegall, 2005 U.S. Dist. LEXIS 24453 at **25-38; Hamilton v. Allen, 2005

U.S. Dist. LEXIS 23838 at **18-26 (E.D.Pa. Oct. 14, 2005); Dull v. Arch, 2005 U.S. Dist.
LEXIS 14988 at **7-8 (N.D.IIL July 27, 2005); Chamberlain v. Aberdeen Asset Mgmt., 2005
WL 195520 at **2-4 (E.D.N.Y. Jan. 21, 2005) (vacated pursuant to settlement).

The text of § 36(a) does not contain the requisite benefits or rights-creating language.
Rather, § 36(a) authorizes only governmental action by the SEC, stating that *[t]he Commission
is authorized to briné an action...” (emphasis supplied). Thus, § 36(a) does not authorize a
private action. Eaton Vance, 380 F.Supp.2d at 2328 Indeed, by provid‘i'ng for enforcement of
§ 36(a) by the SEC, not private parties, the statute itself shows that a private right of action is not

intended. 1d. Accord: Sandoval, 532 U.S. at 290; Olmsted, 283 F.3d at 435; In re Mastercard

Int’l, Inc., 2003 U.S. Dist. LEXIS 13534 at **12-13 (E.D.La. July 30, 2005); TWU Local 555 v.

Southwest Airlines Co., 2002 U.S. Dist. LEXIS 18619 at **6-9 (N.D.Tex. Oct. 1, 2002).°

% Section 36{a)’s sole mention of “investors™ authorizes the Court to give “due regard to the protection of investors”
in formulating relief in actions by the SEC, but does not create an implied right of action. Gonzaga, 536 U.S. at 283-
84 (“it is rights, not the broader or vaguer ‘benefits’ or ‘interests’, that may be enforced. . . .”); Massachusetts v.
Mylan_Labs, Inc., 357 F.Supp.2d 314, 325-26 (D.Mass. 2005)-(same); Northern-Nat. Gas Co. v: Mupps, 254
F.Supp.2d 1103, 1118 (S.D. lows 2003), aff’d, 377 F.3d 817 (8" Cir. 2004) (“*the question is not simply who would
benefit from [a federal statute], but whether Congress intendéd to confer federal rights upon those beneficiaries’™).

® The pre-Sandoval opinions which had allowed private actions under § 36(a) are no longer good law, since, as
recognized in Eaton Vance, 380 F.Supp.2d at 233, those decisions did.not apply the Sandoval/Gonzaga test (i.e. the

requirement for “rights-creating” language). Rather, those decisions are premised on other factors that are no longer
proper bases for an implied right of action.
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D. asto § 48(a)

For the same reasons discussed above as to §§ 34(b) and 36(a), there is also no private

right of action to be implied under § 48(a). Eaton Vance, 380 F.Supp.2d at 231-33."

POINTII ~
THE §§ 34(b), 36(a), 48(2). AND THE STATE LAW CLAIMS
(COUNTS 1, If AND IV-VIII) ARE ALL DERIVATIVE IN NATURE,
AND SINCE PLAINTIFFS HAVE FAILED TO SATISFY THE
DEMAND RULE, THE CLAIMS MUST BE DISMISSED"'

A. the derivative nature of all claims

Plaintiffs’ claims (if legally cognizable) are derivative claims, not individual claims. This
is so because the allegations of wrongdoing in the Complaint allege injury to the AIM Funds and
seek recovery for the AIM Funds of moneys paid by the AIM Funds (see Addenda hereto and
allegations of the misuse of Fund assets in Cplt. paras. 67, 91, 108, 128, 145, etc.).!?

Under Delaware law, which controls here,'? a claim asserting the misuse of a mutual
fund’s assets is a claim for the fund itself. A shareholder has no individual claim for such a harm
done to the fund (e.g. to recover moneys improperly taken out of the fund), but rather can assert

such a claim (if at all) only as a derivative claim. As explained in Tooley v. Donaldson, Lufkin

& Jenrette, Inc., 845 A.2d 1031, 1035 (Del. 2004):

The analysis must be based: solely on the following questions: Who
suffered the alleged harm—the corporation or the suing stockholder

' Liability under § 48(a) is predicated upon a violation of another ICA section. Here, since the asserted bases for
primary liability (i.e. §§ 34(b), 36(a} and 36(b)) should be dismissed, the § 48(a) claim must also be dismissed.
Franklin, 388 F.Supp.2d at 469. In addition, allowing control person liability as to § 36(b) would impermissibly
nullify § 36(b)(3)'s express limitation of liability to the recipients of the payments at issue.

'" The § 36(b) claim is also derivative, but demand is niot required and that claim is further dealt with in Point [11.

12 The issue here concerns plaintiffs’ [CA and state law claims. Plaintiffs acknowledge that their claim under IAA
§ 206 is derivative; we agree.

" The law of the Funds’ state of incorporation determines whether a claim is direct or derivative. Kamen v.
Kemper Fin. Services, 500 U.S. 90, 97-99 {(1991). The Funds in this case are all Delaware funds.
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individually—and who would receive the benefit of the recovery or
other remedy.

and (at 1039):
The proper analysis has been and should remain that ... a court
should look to the naturc of the wrong and to whom the relief should
go. The stockholder’s claimed direct injury must be independent of
any alleged injury to the corporation. The stockholder must
demonstrate that the duty breached was owed to the stockholder and

that he or she can prevail without showing an injury to the
corporation.

Accord: Smith v. Waste Management Inc., 407 F.3d 381, 384 (5th Cir. 2005) (Del. law); Hogan
v. Baker, 2005 U.S. Dist. LEXIS 16888 at **6-15 (N.D. Tex. Aug. 12, 2005) (claims by
shareholders of AIM Funds, including Funds in this action, must be derivative under Delaware
law where they seek recovery of Fund assets and where the only injury to an investor is the
indirect harm which results from the diminution in the value of his or her shares); In re J.P.
Morgan Chase & Co. Shareholder Litig., 2005 Del. Ch. LEXIS 51 at ¥*19-24 (Del.Ch. Apr. 29,
2005).

Courts have held that claims by shareholders based on the allegedly improper use of
fund assets (fees and commissions) for “shelf-arrangements” arc derivative, not individual.

Franklin, 388 F.Supp.2d at 463-64; Davis, 2005 U.S. Dist. LEXIS 23203 at **15-16 (“claims

arising from improper fees paid by the funds ... must be brought derivatively ...”).

The Complaint itself confirms that any injury which allegedly resulted from the alleged
wrongdoing was suffered directly by the Funds since the contested commissions, fees, etc. were
paid by the Funds out of the Funds’ assets. Other documents filed with the SEC and referred to
in the Complaint further establish that this is the case.

1. as to advisery fees — In their prayer for relief (item D at p. 101), plaintiffs request the

“recovery of all fees paid to the Investment Adviser Defendants” on behalf of the Funds. The
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Statements of Additional Information (“SAI”) for the Funds in which plaintiffs owned or own
shares (referenced in Cplt. 99 161 and 166) make clear that the Funds, not the shareholders, paid
those fees. For example, the SAI states (see Addendum A" hereto):

Pursuant to its advisory agreement with the Trust, AIM receives a

monthly fee from each Fund calculated at the following annual rates,

based on the average daily net assets of each Fund during the year.
(emphasis added)

and (at App. E thereof):

For the last three fiscal years ended October 31, the management
fees payable by each Fund, the amounts waived by AIM [Advisors,
Inc.] and the net fees paid by each Fund were.... (emphasis
supplied)

The financial statements for the Funds (which are contained in the SAls) also list “advisory fees”
as an expense of the Fund in its Statement of Operation, and state (in a Note entitled “Advisory

Fees and Other Transactions with Affiliates”): “... the Fund pays an advisory fee to AIM at the

annual rate of ....” (emphasis supplied) (Addendum A hereto). The Funds’ prospectuses also
state that such fees are paid “from fund assets” (see Addendum B'® hereto); and they contain a
chart explicitly showing that information (Id.). This point, i.e. that the Funds pay the fees, not
the shareholders, is also obvious from the investment advisory agreements which are a matter of
public record as exhibits to the Funds’ registration statements filed with the SEC.

2. as to distribution fees — Pursuant to shareholder-approved plans and agreements

adopted under SEC Rule 12b-1, funds pay fees for the sale of fund shares and shareholder

services (“12b-1 fees”). As the SEC explained, “Rule 12b-] permits funds to use their assets to

pay distribution-related costs” and ““12b-1" fees are fees paid out of fund assets...” (emphasis

14 Addendum A is the SAI of the AIM Constellation Fund. The SAI of each of the other Funds contain the same
statements with no material differences.

'* Addendum B is the prospectus of the AIM Constellation Fund. The prospectus of each of the other Funds contain
the same statements with no material differences.




Case 4.04-cv-02587 Document 51 Filed 12/16/2005 Page 17 of 29

supplied). SEC Release No. IC-26356, 2004 SEC LEXIS 418 at *7 (Feb. 24, 2004), SEC

Release No. IC-26591, 2004 SEC LEX1S 2027 at **29 and 5 (Sept. 2, 2004).

The SAI for the AIM Funds also states that the 12b-1 fees are paid from Fund assets (see

Addendum A hereto):

The Trust has adopted distribution plans pursuant to Rule 12b-1

under the 1940 Act . . . (collectively the “Plans™). Each Fund
pursuant to the Plans, pays AIM Distributors compensation at the
annual rate, shown immediately below, of the Fund’s average daily
net assets of the applicable class. (emphasis supplied)

Charts in the AIM Fund prospectuses also state that the “Distribution and/or Service (12b-1)
Fees” are paid “from fund assets” (see Addendum B hereto) (emphasis supplied).
3. as to brokerage commissions — The SAI states that the payments to brokers for

executing transactions for the Funds’ portfolios are made by the Funds (see Addendum A

hereto)'®:
Brokerage commissions paid by each of the Funds during the last
three fiscal years ended October 31 are found in Appendix G.
(emphasis supplied)

and (see Appendix G thereof):

Brokerage commissions paid by each of the Funds listed below
during the last three fiscal years or period ended October 31, were as
follows ... (emphasis supplied).

and (see Addendum A hereto):

Directed brokerage (research services) paid by each of the Funds
during the last fiscal year ended October 31, 2001 are found in
Appendix H. (emphasis supplied)

and (see Appendix H thereto):

During the last ﬁscal year endcd October 31, 2001, each Fund
allocated the ctions to broker-dealers that

' The SEC has likewise stated, in 2004 Releases, that “[flund brokerage is an asset of the fund” and “[b]rokerage
commissions are assets of the fund.” 2004 SEC LEXIS 418 at *12 and n.17; 2004 SEC LEXIS 2027 at *5 and n.8.
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provided AIM with ‘certain research, statistics and other infor-
mation.... (emphasis supplied)

In short, the commissions and fees at issue in this action were paid by the Funds, not by
any individual shareholder of the Funds.

As the Fifth Circuit held in Smith, 407 F.3d at 384-85; applying Delaware law, the fact
that plaintiffs’ Complaint speaks of alleged omissions and non-disclosures about the misuse of
Fund assets (Cplt. Y 157-80) does not alter the fact that plaintiffs’ claims are derivative:

Applyirg the principles set forth in Tooley to the present case, it is
clear that Smith’s claims are derivative, not - direct. The
misrepresentations that allegedly caused Smith’s losses injured not
just Smith but the corporation as a whole.

and, as to applicable Delaware law (id.):

[Wlhen a corporation, through its officers, misstates its- financial
condition, thereby causing a decline in the company’s share price

when the truth is revealed, the corporation itself has been injured.
Here, the harm that befell Smith -~ the drop in share price caused by
the untimely disclosure of unfavorable financial data -- was a harm
that befell all of Waste Management’s stockholders equally. Stated
differently, the misconduct alicged by Smith did not injure Smith or
any other shareholders directly, but instéad only injured them
indirectly as a_result of their ownership of Waste Management
shares. As such, Smith cannot prove his injury without also
simultaneously proving an injury to the corporation. Accordingly,
in light of Tooley, we find that Smith’s claims are derivative under
Delaware law. See Tooley, 845 A.2d at 1033, 1035, 1039.
(emphasis supplied)

B. the demand rule
Plaintiffs admittedly did not make a pre-litigation demand on the Board of Trustees of

any of the Funds, as required by Rule 23.1, Fed. R. Civ. P. and Delaware law.'” Kamen, 500

7 Delaware law controls as to the substantivé demand requirements since the AlM Funds were organized under
Delaware law. Kamen, 500 U.S. at 96-101. But, Rule 23.1, Fed. R. Civ. P., controls the pleading aspect of this
issue. In re Kauffman Mutual Fund Actions, 479 F.2d 257, 263 (1* Cir.), cert. den., 414 U.S. 857 (1973); Beneville
v. York, 769 A.2d 80, 82 (Del.Ch. 2000). Rule 23.1 requires that the plaintiff's complaint “allege with particularity

10
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U.S. at 95-96 (it is a “‘precondition for the suit’ that the shareholder demonstrate that the
corporation itself had refused to proceed after suitable demand, unless excused by extraordinary
conditions”). The failure to make such a demand requires dismissal of all the claims, other than
the claim under § 36(b) for which demand is not required. Eaton Vance, 380 F.Supp.2d at 239;

Franklin, 388 F.Supp.2d at 471; Davis, 2005 U.S. Dist. LEXIS 23203 at *16; Hogan, 2005 U.S.

Dist. LEXIS 16888, at *15.

Demand in a derivative action is necessary because the authority of the board of directors
to manage the affairs of a corporation includes the authority to decide whether “to bring a law

suit or refrain from litigating a claim on behalf of a corporation.” Spiegel v. Buntrogk, 571 A.2d

767, 773 (Del. 1990). See also Daily Income Fund v. Fox, 464 U.S. 523, 530 (1984) (“the
decision to initiate litigation ... should be made by the board of directors”). Indeed, the
“directors are entitled to a presumption that they were faithful to their fiduciary duties.” Beam v.
Stewart, 845 A.2d 1040, 1048, 1050 (Del. 2004).

The only circumstance in which a failure to make a demand is excused is where the
plaintiff shows that a demand would have been futile because the directors were disabled from
deciding whether such an action should proceed on behalf of the corporation. Aronson v. Lewis,
473 A.2d 805, 817 (Del. 1984). .But, to establish that a demand would be futile, a plaintiff must
show “with particularity” why the. directors could not make an informed and independent

" decision as to' whethet ‘such a claim should be asserted ‘for the corporation. - That requires a

showing, with particularized facts, that directors were not disinterested and were dominated by

the alleged wrongdoers. In re UIB Fin. Corp. Shareholder Litig., 1991 U.S. Dist. LEXIS 20710

at **19-20 (D.N.J. Jan. 22, 1991), aff'd in part and'rev’d in part o.g., 964 F.2d 272 (3d Cir.),

the efforts, if any, made by the plaintiff to obtain the action the plaintiff desires from the directors ... and the reasons
for the plaintiff’s failure to obtain the action or for not making the effort.”

i1
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cert. den., 506 U.S. 934 (1992) (Rule 23.1 requires pleading of “particularized facts to back up
the assertions” of futility); Geer v. Cox, 242 F.Supp.2d 1009, 1019 (D.Kan. 2003); Grossman v.
Johnson, 89 F.R.D. 656, 659 (D.Mass. 1981), aff’d, 674 F.2d 115 (1* Cir)), cert. den., 459 U.S.
838 (1982); Atkins v. Tony Lama Co., Inc., 624 F. Supp. 250, 255-56 (S.D.Ind. 1985); Kaufman
v. Safeguard Scientifics, Inc., 587 F.Supp. 486, 489 (E.D.Pa. 1984) (Rule 23.1 requires
“meticulous specification” of the facts). Plaintiffs have failed to provide any such particulars
here, and that failure requires dismissal of their claims.
The Funds at issue here are Delaware statutory trusts. Under the Delaware Statutory

Trusts Act, 12 Del. C. § 3801(h):

“Independent trustee” means ... any trustee who is not an “interested

person” ... An independent trustee as defined hereunder shall be

deemed to be independent and disinterested for all purposes. For

purposes of this definition, the terms “affiliated person” and

“interested person” have the meanings set forth in the 1940 Act [i.e.

the ICA] or any rule adopted thereunder. (emphasis supplied)
Thus, a trustee of a mutual fund is independent and disinterested unless he falls within the

definition of “interested person” in ICA §2(a)(19), 15 U.S.C. § 80a-2(a)(19). The non-

management trustees (i.. all but Messrs. Graham and Williamson) do not fall within any of the

categories of that definition. Eaton Vance, 380 F.Supp.2d at 239, Accord: In re ING Principal

Prot. Funds Deriv. Litig., 369 F.Supp.2d 163, 171 (D.Mass. 2005) (holding, under a statute

virtually identical to the Delaware statute, that the kind of allegations made at bar do not render
the trustees “interested” so as to excuse demand).

Conclusory allegations that trustees permitted, disregarded or even participated in the
challenged transactions (such as those in Cplt., 9 203(b)-(¢)) do not transform a mutual fund
trustee into an “interested person”, since such allegations do not necessarily show that the trustee

was dominated by the investment advisor. Migdal v. Price-Fleming Int’l, Inc., 248 F.3d 321,
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329-31 (4® Cir. 2001); Verkouteren v. Blackrock Fin. Mgmt., 37 F.Supp.2d 256, 258-61

(SDN.Y. 1999), aff’d, 208 F.3d 204 (2d Cir. 2000); Krantz v. Fidelity Mgmt. & Research Co.,

98 F.Supp.2d 150, 156-57 (D.Mass. 2000) (directors’ alleged permission of challenged “soft-

dollar” payments did not make directors “interested persons’ under the ICA). See also: Eaton

Vance, 380 F.Supp.2d at 240 (“the threat of personal liability for approving a transaction ... is

insufficient to demonstrate that a board is interested for purposes of excusing the demand
requirement”)."*

The allegation that the trustees were appointed by the Funds’ adviser (Cplt., 203(a)),
even if true (which it is not), also does not make them “interested persons”, and thus does not

obviate the requirement of demand. Eaton Vance, 380 F.Supp.2d at 240 (“[t]he fact that a

defendant appointed a board member is insufficient to establish that the board member is
interested, even if the position provides the board member with compensation™); Verkouteren, 37
F.Supp.2d at 260 (that “merely states a fact common to all funds which has not been deemed

problematic by the bodies regulating the industry”). Accord: Aronson, 473 A.2d at 816 (same

under Delaware law); Andreae v. Andreae, 1992 Del. Ch. LEXIS 44 at ** 13-14 (Del. Ch. Mar.

3, revised Mar. 5, 1992) (Delaware courts have “consistently rejected” the argument that a

director lacks independence from the person who nominated or appointed him as a director).
Likewise, the fact that the trustees received compensation, even substantial

compensation, for their service on the Funds’ boards (see Cplt. § 203(a) and (g)) does not obviate

the requirement of demand. Eaton Vance, 380 F.Supp.2d at 240; Krantz v. Prudential

Investments Fund Mgmt., 305 F.3d 140, 143-44 (3d Cir. 2002), cert. den., 537 U.S. 1113 (2003);

'8 Delaware common law also so holds. Spector v. Sidhy, 2004 U.S. Dist. LEXIS 876 at **9-15 (N.D.Tex. Jan. 26,
2004) (demand required even though plaintiffs alleged that directors had approved the allegedly false financial
reports and had received credible evidence about the alleged wrongdoing); In re Baxter Int’l, Inc. Shareholders
Litig., 654 A.2d 1268, 1270 (Del.Ch. 1995); Mieuli v. DeBartolo, 2001 WL 777447 at *12 (N.D.Cal. Jan. 16, 2001).
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Migdal, 248 F.3d dt 329-31; Verkoutéren, 37 F.Supp.2d at 259-61; Krantz, 98 F.Supp.2d at 157

(rejecting contention that overlapping service on 237 boards with-compensation up to $273,500

rendered directors “interested”). Accord: Goodwin v. Live Entertainment, Inc., 1999 Del. Ch.
LEXIS 5 at **73-74 (Del. Ch. Jan. 22, 1999), aff’d, 741 A.2d 16 (Del. 1999} (officer/directors’
long-term employment contracts are merely. “evidence of economic security that undercuts mere
rhetoric about their impending motives™).

The supposed fear of trustees that they will lose their posts as trustees if they act against

the alleged wrongdoing (Cplt. § 203 (f) and (h)) alse does not excuse demand. Eaton Vance, 380

F.Supp.2d at 239-40; Verkouteren, 37 F.Supp.2d at 259-60; In re UJB, 1991 U.S, Dist. LEXIS

20710 at **19-20; G_robow v. Perot, 526 A.2d 914, 922-23 (Del.Ch. 1987), aff’d, 539 A.2d 180

(Del. 1988). Sce also Gteen v. Phillips, 1996 Del. Ch. LEXIS 76 at **13-15 (Del.Ch. June 19,
1996). Neither does the allegation that they would have to sue themselves (Cplt. § 203(i)).

Aronson, 473 A.2d at 818; Eaton Vance, 380 F.Supp.2d at 240. The failure of plaintiffs to make

demand is therefore fatal to all of their claims, other than the § 36(b) claim.

POINT IH -
THE § 36(b) CLAIM (COUNT. III) IS DERIVATIVE, NOT INDIVIDUAL,
AND CANNOT BE THE BASIS OF A CLASS ACTION

In the 35 yeérs that § 36(b) has been law, ‘there has never once been a cléss action
certified. For good reason: the claim is derivative.

Section. 36(b), by its express terms, permits a shareholder to bring an action for alleged
violation of § 36(b) only “on behalf of” the mﬁﬁ'lal fund in wh_icﬁ the shareholder owns shares;
and the claim it allows'is to achieve a recovery for the fund. Thus, § 36(b) provides for a

derivative claim, not an individual claim. Franklin, 388 F.Supp.2d at 468, dismissing the same

type of purported-individual class claim alleged by plaintiffs here, since:
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[T]he Court concludes that shareholders do not have a primary or
direct right of action under § 36(b) of the ICA. . . In Daily Income
Fund Inc. v. Fox, 464 U.S. 523 (1984), the Supreme Court
addressed the “on behalf of” language, stating unequivocally that §
36(b) confers only a derivative right....

To the extent that Fox distinguished a derivative claim under § 36(b)
from a typical derivative claim, the Court did so to explain why Fed.
R. Civ. P. 23.1 is inapplicable to § 36(b) actions. Thus, given the
plain language of § 36(b} and the Supreme Court’s elucidation of
that provision in Fox, only derivative claims may be maintained
under § 36(b). (emphasis supplied)

Accord: Eaton Vance, 2005 U.S. Dist. LEXIS 32094 at **28-29 (same); Lord Abbett, 385

F.Supp.2d at 488 (the plaintiffs “may not maintain [a § 36(b) claim] as a class action claim,
given the derivative nature of the claim”). See also: Burks v. Lasker, 441 U.S. 471, 484 (1979),
Olmsted, 283 F.3d at 433. This is, of course, consistent with the general rule as to when a claim
is derivative, as opposed to individual, detailed above (pp. 6-10, supra).”®  Accordingly,
plaintiffs’ § 36(b) claim should be dismissed.
* * *
Finally, even if the § 36(b) claim is not derivative, it would have to be dismissed as

legally insufficient for the reasons this Court rejected the Complaint in Berdat in August 2005:

% As explained in Franklin, 388 F.Supp.2d at 468, n.12:

The Supreme Court’s decision Kamen v. Kemper Financial Services, 500 U.S. 90
(1991) does not change this conclusion. In dicta, the Court, relying on Fox,
imprecisely stated that “a shareholder action ‘on behalf of the company under
§ 36(b) is direct rather than derivative and can therefore be maintained without
any precomplaint demand on the directors.” 500 U.S. at 108 (emphasis in
original). However, neither Kamen nor Fox, the authority relied on for that
statement, stand for the broad proposition that an action under § 36(b) is direct, in
every sense of the word. Indeed, if that statement is examined in its context, the
very next sentence clarifies that “[u]nder these circumstances, it can hardly be
maintained that a shareholder’s exercise of his state-created prerogative to initiate
a derivative suit without the consent of the directors frustrates the broader policy
objectives of the ICA,” Kamen, 500 U.S. at 108 (emphasis added). Thus, the
statement appears to state no more than the incontestable proposition that a
shareholder may bring a derivative claim under § 36(b) directly, meaning without
making a precomplaint demand pursuant to Rule 23.1. However, that suit remains
a derivative action brought on behalf of the company.

15




Case 4:04-cv-02587 Document 51  Filed 12/16/2005 Page 24 of 29

“each tub on its own bottom.” Rather than burdening the Court by fully briefing that argument
here, we will seek leave to supplement our motion if the Court is not inclined to dismiss on the
basis that the § 36(b) claim is derivative, not individual.
POINT IV -
THE STATE LAW CLAIMS (COUNTS VI-VIII)

MUST BE DISMISSED UNDER PRINCIPLES OF
SUPPLEMENTAL JURISDICTION AND PREEMPTION

A. the Court should decline to exercise supplemental jurisdiction

If the federal claims are dismissed, the Court should decline to exercise supplemental

jurisdiction over the state law claims. See 28 U.S.C. § 1367(c)(3); Engstrom v, First Nat’l Bank

of Eagle Lake, 47 F.3d 1459, 1465 (5% Cir.), cert. den., 516 U.S. 818 (1995); Parker & Parsley
Petroleum Co. v. Dresser Indus., 972 F.2d 580, 585 (5"‘ Cir. 1992); it erties, Inc. v.
Hoechst-Celanese Corp., 125 F.Supp.2d 205, 208 (S.D.Tex. 1999).

B. in any event, the state law claims are preempted by SLUSA

SLUSA, 15 U.S.C. § 77p and § 78bb(f), preempt plaintiffs’ state law claims (Counts VI-
VIID.2® Given the broad application intended for SLUSA by Congress, SLUSA requires
dismissal of state law claims when “(1) the suit is a ‘covered class action,” (2) the plaintiffs’
claims are based on state law, (3) one or more ‘covered securities’ has been purchased or sold,
and (4) the defendant misrepresented or omitted a material fact [or used or employed any
manipulative or deceptive device or contrivance] ‘in connection with the purchase or sale of such

security.” G.F. Thomas Investments, L.P. v. Cleco Corp., 317 F.Supp.2d 673, 679 (W.D.La.

¥ Counts VI through VIII fail as a matter of law because those claims are derivative in nature and plaintiffs have
failed to satisfy the “demand rule”. See Point II above. However, if the Court rules otherwise, SLUSA nevertheless
bars those state law claims.
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2004), aff’d, 123 Fed. Appx. 155 (5™ Cir. 2005); In re Alger, Columbia, Janus. MFS, One

Group, and Putnam Mutual Fund Litig., 320 F.Supp.2d 352, 354 (D.Md. 2004).”!

This action meets all of the criteria for SLUSA pre-emption. This action is a “covered
class action” since it involves more than 50 shareholders (15 U.S.C. §78bb(f)(5)(B)); and a
“covered security” (i.e. shares of a mutual fund) is involved in the claims. Alger, 320 F. Supp.
2d at 354. Further, defendants are alleged to have omitted material facts “in connection with”
the purchases of covered securities. As the Court in Lord Abbett, 385 F.Supp.2d at 484, held:

The gravamen of Plaintiffs’ Complaint in this case is that Lord
Abbett made improper, undisclosed, and excessive payments to
brokers to induce them to aggressively market the Funds, which
practices caused Fund shareholders to suffer a decline in net asset
value per share despite also causing overall Fund growth (which
growth, coincidently, boosted Lort Abbett’s management fees). For
this scheme to work and cause harm to Plaintiffs, however, new
investors must purchase shares of the Fund. This scheme, therefore,
like the scheme in Rowinski, necessarily “coincides” with the
purchase or sale of securities.

See also Rowinski, 398 F.3d at 302.
Under these circumstances, even though the putative class includes “holders” of fund

shares, SLUSA preempts the state law claims. Kircher v. Putnam Funds Trust, 403 F.3d 478,

1 As explained by the Fifth Circuit in Miller v. Nationwide Life Ins. Co., 391 F.3d 698, 702 (5® Cir. 2004), SLUSA
applies “if the complaint alleges ... an untrue statement or omission,” regardless of the label given to the claim by
the plaintiff (at p.702):

[Plaintiff] Miller, however, contends that 15 U.S.C. § 77p(b)(1) does not mandate
dismissal of his state law claim because, regardless of the specific allegations it
contains, he has styled it a claim for “breach of contract”. We do not agree. The
interpretation of SLUSA that Miller proposes would circumvent both the plain
meaning of the statutory text and Congress' clearly expressed purpose in enacting
it. SLUSA prevents a securities class action from proceeding on the basis of state
law if the complaint “alleges ... an untrue statement or omission.” 15 U.S.C.
§ 77p(b)(1). The issue of preemption thus hinges on the content of the allegations
— not on the labe! affixed to the cause of action.

Accord: Rowinski v. Salomon Smith Barney Inc., 398 F.3d 294, 300 (3d Cir. 2005); Dudek v. Prudential Secs.,
Inc., 295 F.3d 875, 879 (8% Cir. 2002); Green v. Ameritrade, Inc., 279 F.3d 590, 596 (8" Cir. 2002); Dacey v.
Morgan Stanley Dean Witter & Co., 263 F.Supp.2d 706, 710 (3.D.N.Y. 2003).
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484 (‘7"‘ Cir. 2005); Rowinski, 398 F.3d at 300; Dabit v. Merrill Lynch, Pierce, Fenner & Smith,

Inc., 395 F.3d 25, 47 (2d Cir. 2005), cert. granted, __ U.S. (2005); Prof’1 Mgmt. Assocs.

Employees’ Profit Sharing Plan v. KPMG LLP, 335 F.3d 800, 802-03 (8™ Cir. 2003), cert. den.,

540 U.S. 1162 (2004); Caton Vance, 380 F.Supp.2d at 241-42; Alger, 320 F.Supp.2d at 354

(same).”

POINTYV --
IN ANY AND ALL EVENTS, PLAINTIFFS LACK STANDING TO SUE
ON BEHALF OF ANY FUNDS IN WHICH THEY DO NOT OWN SHARES

If, contrary to our arguments in Points I — IV, any part of this case survives, then, in any
event, plaintiffs have standing to sue only on behalf of those Funds in which they own shares and
owned shares at the time of the alleged wrongdoing -— namely, only nine of the 94 funds for
whom they purport to sue. Kauffman v. Dreyfus Fund, 434 F.2d 727, 734-37 (3" Cir. 1970),

cert. den., 401 U.S. 974 (1971); Lewis v. Anderson, 477 A.2d 1040, 1049 (Del. 1584); Kramer v.

Western Pac. Indus.. Inc., 546 A.2d 348, 354 (Del. 1988); Williams v. Bank One Corp., 2003

WL 22964376 at *1 (N.D.IIL. Dec. 15, 2003); Stegall, 2005 U.S. Dist. LEXIS 24453 at **8-10.

As explained in Kauffiman, 434 F.2d at 735-36, dismissing an action under the ICA by a

plaintiff who sought to sue on behalf of mutual funds in which he did not own shares:

[Plaintiff] has not complied with . . . {the] unambiguous requirement
— amounting to a legal principle — that one who does not own
shares in a corporation is not qualified to bring a derivative action in
his behalf.

The Court of Appeals there further explained (at 735-36):

22 gLUSA bars the claims even though they ase for aiding and abetting or breach of staie law duties and the elements
of such claims differ from those of the federal claims. Miller, 391 F.3d at 702; Prager v. Knight/Trimark Grou
Inc., 124 F.Supp.2d 230, 235 (D.N.]. 2000); Rowinski, 398 F.3d 296 and at 303; Prof’] Mgmt. Assocs. Employees’
Profit Sharing Plan, 335 F.3d at 802. That is particularly so since the state law claims incorporate the express
allegations in the federal claims, including the alleged omissions (see, e.g., Cplt. 1248, 253, 257). In re Enron
Corp. Sec. Derivative & ERISA Litig., 284 F.Supp.2d 511, 638-39 (5.D.Tex. 2003).
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The timber of sound reason forms the conceptual underpinning of
the rule requiring stock ownership in a corporation as the
prerequisite for bringing a derivative action in its behalf. Only by
virtue of the shareholder’s interest, which has been described as “a
proprietary interest in the corporate enterprise which is subject to
injury through breaches of trust or duty-on the part of the
directors”... does equity permit him “to step into the corporation
shoes and seek in its right the restitution he could not demand in his
own.” 'Standing is justified only by this proprietary interest created
by the stockholder relationship and the possible indirect benefits the
nominal plaintiff may acquire qua stockholder of the corporation
which is the real party in interest. Without this relationship, there
can be no standing, “no right in himself to prosecute this suit”
[citations and footnotes omitted]. (emphasis supplied).

Accord: Williams, 2003 WL 22964376 at *1, rejecting an effort by a shareholder in two series
of funds in a business trust to sue derivatively on behalf of all of the funds in the trust:

What controls ... is the total separateness of the beneficial interest in
the funds, with Williams being a shareholder in only two of them....
[A]s for the other One Group Funds, any notion of Williams being
able to bootstrap upstream to the business trust and thence
downstream to the other separate funds clearly has nothing at all to
commend it.

This is a matter of constitutional law. Article III of the Constitution prohibits a plaintiff

from suing derivatively on behalf of funds in which he is not a shareholder. Gollust v. Mendell

501 U.S. 115, 125-26 (1991) (““Art. III’s requirement remains: the plaintiff still must allege a

distinct and palpable injury to himself’... the plaintiff must maintain a ‘personal stake’ in the

outcome of the litigation throughout its course™). Accord: Kauffman, 434 F.2d at 736.”
Plaintiffs’ lack of standing is not cured by their denominating their action a “class

action”, or contending that the other Funds in the AIM complex suffered the same kind of injury

as the Funds in which plaintiffs own shares. See Kauffman, 434 F.2d at 735-37, dismissing the

same kind of argument (made there for a “class derivative action”):

3 A plaintiff lacks a “personal stake” in any Fund in which he does not hold an interest. A recovery here would go
to one or more of the nine Funds, not plaintiffs or any other fund.
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The fatal defect in this “champion of the industry” approach is that it
seeks to equate a corporation’s primary right of action with a
shareholder’s secondary right to bring a derivative action ... But the
fund is not the plaintiff in the case at bar, and the only right the
individual derivative plaintiff possesses is a secondary one — a right
which not only defines his standing to sue but also limits the extent
of the possible recovery, i.c., the damagc sustained by the
corporation in which he is a shareholder ... There may be injuries to
the other corporations, but bécause appellee does not possess the
stockholder relationship to them and the proprietary interest which
accompanies this relationship, hé may not qualify as their
representative in a class action.

Accord: Lewis v. Casey, 518 U.S. 343, 357 (1996) (“[t]hat a suit may be a class action ... adds

nothing to the question of standing, for even named plaintiffs who represent a class must allege
and show that they personally have been injured, not that injury has been suffered by other,

unidentified members of the class to which they belong and which they purport to represent™).

CONCLUSION

The Second Consolidated Amended Complaint should be dismissed, with prejudice, as

was doune in Eaton Vance.

Dated: December 15, 2005
Respectfully submitted,
POLLACK & KAMINSKY

by:___s/ Daniel A. Pollack
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Edward T. McDermott, Esq.
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. STATEMENT OF
. ADDITIONAL INFORMATION

AIM EQUITY FUNDS
11 Greenway Plaza

Suite 100
Houston, Texas 77046-1173
(713) 626-1919
This Statem Additional Information relates to the Class A, Class B, Class C an ss R
shares ol portfolio (each a "Fund,” collectively the "Funds") of AIM Equity listed
below. Statement of Additional Information is not a Prospectus, and it sho e read in
conju with the Prospectuses for the Class A, Class B, Class C and Ci shares, as
applicsble, of the Funds listed below. You may obtain a copy of any Prosp

tor any Fund
listed below from an authorized dealer or by writing to:.

&'
"A 1M Fund Services, Inc.
P.O. Box 4739
Houston, Texas 77210-4739
or by catling (800) 347-4246

This Statement of Additional Information, dated August 30, 2002, relates to the Class A, Class B
and Class C shares of the tollowing Prospectuses:

FUND DATED
AIM Basic Value il Fund - " August 30, 2002
AIM Core Strategies Fund . -March 1, 2002
Al Dent Demographic Trends Fund FAarch 1, 2002
AIM Emerging Growth Fund March 1, 2002
AIM Large Cap Core Equity Fund ’ March 1, 2002
AIM U.S. Growth Fund August 30, 2002

This Statement of Additional Information dated August 30, 2002, relates to the Class A, Class B,
Class C and Class R shages of the following Prospecluses:

DATED
AIM ssive Growth Fund June 3, 2002
Blue Chip Fund June 3, 2002
apital Development Fund June 3, 2002
__ AIM Charter Fund June 3, 2002 -
_AlM Constellation Fund June 3, 200»

AIM Large Cap Basic Value Fund
AlM Large Cap Growth Fund
AIM Mid Cap Growth Fund

AIM Weingarten Fund - Juné 3, 2002

S:AEG\SIMPLIFIED SAI\AER-SAI SIMPLIFIED-3 D0C
082902 {6) cd
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and Redemption of Shares - Purchases of Class A Shares and AIM Cash Reserve Shares of AIM Money
‘Markel-Fund - Purchases of Class A Shares at Nel Asset Value,"

Codes of Ethics

AIM, the Trust, A | M Distributors, Inc. (“AIM Distributors”) and Al M Capital Management, Inc.
{the "Sub-Adwsor} have each adopted a Code of Elhics governing, as applicable, personal trading
activities of all Direct rustees, officers of the Trust, persons who, in connection with their regular
functions, play a roleNWe recommendation of any purchase or sale of a security by any of the Funds or
obtain informatic ining to such purchase or sale, and cenain other employees. The Codes of Ethics

are iflended to it conllicts of interest with the Trus! that may arise from personal trading. sonal
trading, inchydgW personal trading involving securities thal may be purchased or held by nd, is
permitted rsons covered under the relevant Codes subject to cerain restrictions er those
persons generally required to pre-clear all security transaclions with the Compiian icer or his
desig nd to report all transactions on a reqular basis. @

~ CONTROL PERSONS AND PRINCIPAL HOLDE‘“’ 0OF °EC@S :
Information about the ownership of each class of each Fund's shares by beneficial or record
owners of such Fund and by trustees and officers as a group is found in Appendix D. A sharehclder who
owns beneficially 25% or more of the outstanding shares of a Fund is presumed to "control” that Fund.

- INVESTMENT ADVISORY AND OTHER SERVICES

Investment Advisor

AlM, the Funds' investment advisor, was organized in 1976, and along with its subsidiaries,
manages of  advises over 150 invesimenl porfolios encompassing a broad range of investment
objectives. AIM is a direct, wholly owned subsidiary of AlM Management, a holding company that has
been engaged in the financial services business since 1976. AlM Management is an indirect, wholly
owned subsidiary of AMVESCAP PLC. AMVESCAP PLC and its subsidiaries are an independent global
investment management group. Cerain of the difectors and officers of AIM are also executive officers of
the Trust and their affiliations are shown under "Management information® herein.

As investment advisor, AIM supervises all aspects of the Funds' operations and provides
investment advisory servicgs to the Funds. AIM cbtains -and evaluates economic, slatistical and financial
information 1o formulate implement investment programs for the Funds.

onsible for furnishing to each Fund, at AIM's expense, the services of persons
ent to periorm all supervisory and administrative services required by each Fund, in
trustees, to conduct their respective businesses effectively, as well as theggffices,
her taciiities necessary for their operations. Such functions include the mai ce of

counts and records, and the preparation of all requisite corporate documen as tax
repons to the SEC and sharehoiders.

believes to be co
the judgment
equipment
each Fu
returns

The Master Advisory Agreement provides that each Fund will pay or ¢
expenses of such Fund not assumed by AIM, including, without limitation: b
taxes, legal, auditing or governmental fees, the cost of preparing share centifi . custodian, transfer
and shareholder service agenl cosls, expenses of issue, sale, redemption, repurchase of shares,
expenses ol regislering and qualitying shares for sale, expenses relaling 1o trustee and shareholder
meelings, the cost of preparing and distributing reporis and nolices to shareholders, the fees and other
expenses incurred by the Trust on behalfl of each Fund in connection with membership in investment

company organizations, and the cost of printing copies of prospectuses and slatements of additional
information distributed to the Funds' shareholders.

o be paid all
ge commissions,
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_AIM, at its own expense, furnishes to the Trust office space and facilities. AIM furnishes to the
Trust all personnel for managing the affairs of the Trust and each of its series of shares.

© Pyursuanl to ils advisory agreement with the Trust, AIM recgives a-monthly fee ftom each Fund
. -caleulated at the following annual rates, based on the average dally net assets of each Fund during the -

year:

Net Assets

Annual Rate .

First $150 million
Amount over $150 million

First $350 million 75%
Amount over $350 miiliop 0.625%
AIM Capital Development Fund First $350 million =~ 0.75%
. Amount guer $250 million 0.625%
AWM Charter Fund” First $30 million 1.00%
‘AIM Constellation Fund* Next $120 mitlion 0.75%
Amount over $150 miliion 0.625%
AIM Basic Value It Fund First $1 billion 0.75%
AIM U.S. Growth Fund Next $1 billion 0.70%
’ Amount over $2 billion (.65%
AIM Core Sirategies Fund First $1 billion 0.75%
AIM Large Cap Core Equity Fund Nexi $1 billion 0.70% -
Amount over $2 billicn 0.625% ™'
AlM Dent Demographic Trends Fund First $2 billion 0.85%
Amount over §2 bitlion 0.80%
AiM Emerging Growth Fund First 31 billion 0.85%
Amount over $1 billion 0.80%
AIM Large Cap Basic Valug Fund First $1 billion 0.60%
Next $1 billion 0.575%
Amount over 32 billion D.55%
AIM Large Cap First $1 billion 0.75%
. Next $1 billion 0.
Amount over $2 billion )
AlM Mim&ro\i\nh Fund First $1 biliion B0%
Amount over $1 biliion 0.75%
AIM Weingarten Fund® First $30 million 1.00%
Next $320 million 0.75%
Amouni over $350 million 0.625%

See currently ellective lee disclosure beiow.

AIM may from time to time waive or reduce ils tee. Voiuntary fee waivers or reductions may be

rescinded at any time without further notice to investors.

SHIEG\Simplilied SAIBAEF-5A) SIMPLIFIED-3.DOC
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- AlM is responsible for selecling eligible foreign securilies deposstones the Custodian is respon51ble for
monitoring eligible foreign securities depositories.

Under its contract with the Trust, the Custodian maintains the portfolio securities of the Funds,
administers the purchases and sales of porifolio securities, collects interest and dividends and other
distributions made on the securities held in the portfolios of the Funds and periorms other ministerial
duties. These services do not include any supervisory function over management or provide any
protection against any pegsible depreciation of assets.

Auditors.
statements of th

2400, Housto
the Funds.é

nsel to the Trust. Legal matters for the Trust have been passed upon allard Spahr .
Andr & Ingersoll, LLP, 1735 Market Street, Philadelphia, Pennsylvania 19103.

unds' independent public accountants are responsible for auditing the financial
ds. The Board of Trustees has selected Ernst & Young LLP, 1221 McKinneg, Suite
xas 77010, as the independent public accountants to audit the financial st ts of

BROKERAGE ALLOCATION AND OTHER PRACTIC

Each Sub-Adviscr has adopted compliance procedufes thal cover, among other items, brokerage
allocation and other trading praclices. Unless specifically noted, each Sub-Advisor's procedures do not
materially difter from AlM's procedures as set forth below.

Brokerage Transactions

AIM makes decisions to buy and sell securilies for each Fund, selects broker-dealers, effects the
Funds' investment portfolio transactions, allocates brokerage fees in such transactions and, where
applicabie, negotiates commissions and spreads on transactions. AlM's primary consideration in
effecting a security transaction is to obtain the most favorable execution of the order, which includes the
best price on the security and a low commission rate, While AIM seeks reasonably competitive

commission rates, the Funds may not pay the lowest commission or spread available. See "Brokerage
Selection® below. '

Some of the securities in which the Funds invest are traded in over-the-counter markets.
Portfolio transactions placed in such markets may be effected at either net prices withoul commissions,
but which include compensation to the broker-dealer in the form of a mark up or mark down, or on an
agency basis, which involves the payment of negotiated brokerage commissions,

Tradilionally.
States. Although i
rates, a number

ission rates have not been negotiated on stock markets outside the United
nt years many overseas stock markets have adopted a system of negotiated
ets maintain an established schedule of minimum commission rates.

. Brokd commissions' paid by each of the Funds during the last three fiscal ye nded-
October 3 ound in Appendix G.

Commi=¥ions . ¢

During the last three fiscal years ended Oclober 31, none of the F paid brokerage
commissions to brokers alfiliated with the Funds, AiM, AIM Distributors, or any alifi¥s of such eniities.

The Funds may engage in certain principal and agency transactions with banks and their affiliates
that own 5% or more of the outstanding voting securities of an AIM Fund, provided the conditions of an
exemptive order received by the AIM Funds from the SEC are met. In addition, a Fund may purchase or
sell a security from or to another AIM Fund or account {and may invest in Affiliated Money Marketl Funds)
provided the Funds follow procedures adopted by the Boards of Directors/Trustees of the various
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execution. AIM will not use a specific jormuia in connection with any of these considerations to determine
the larget levels. :

‘Directed Brokerage (Research Services)

Direcled brokerage (research services) pald by each of the Funds durir{g the last fiscat year’
ended Qctober 31, 2001 are found in Appendix H.

Regulai' Brokers or s

informafi oncerning the Funds' acquisition of securities of their regular brokers o alers
during the lagjfe¥al year ended October 31, 2001 is found in Appendix H.
Allocati Portfolio Transactions _ &

IM and its affiliates manage numerous other invesiment accounts. So chese accounts
may have investment objectives similar to the Funds. Occasionally, identical secug ill be appropriate
tor investment by one of the Funds and by andther Fund or one <t mor of th astment adcounts.
However, the position of each account in the same securities and the length O®lime that each account
may hold its investment in the same securities may vary. The timing and amount of purchase by each
account will also be delermined by its cash position. I the purchase or sale of securities is consistent
with the investment policies of the Fund(s) and one or more of these accounts, and is considered at or
about the same time, AIM will {airly allocate transactions in such securities among the Fund{s) and these
accounts. AIM may combine such transactions, in accordance with applicable laws and regulations, to
obtain the most favorable execution. Simultaneous transactions could, however, adversely affect a
Fund's ability to obtain or dispose of the full amount of a security which it seeks to purchase or sell.

Sometimes the procedure for allocating porticfio transactions among the various investment
accounts advised by AIM results in transactions which could have an adverse effect on the price or
amount of securilies available to a Fund. In making such allocations, AIM considers the investment
objectives and policies of its advisory clients, the relative size of portfolic holdings of the same or
comparable securities, the availability of cash for investment, the size of investment commitments
_generally held, and the judgments cof the persons responsible for recommending the investment. This
* proceduré would apply to transactions in both equity and fixed income securilies.

Allocation of Equity Offering Transactions

From time to timegcertain of the AIM Funds or other accounts managed by AIM may become
interested in participatin quity security distributions that are available in an equity “oitering”, which
AIM detines as an IP secondary (follow-on offering), a private placement, a direct placement or a
in public equity) and occasions may arise when purchases of such securities by

one AIM Fund or unt may also be considered for purchase by one or more ather AIM Funds or
accounts. in i

of interest
offering,

allocate such transactions in accordance with the following procedures:

particular offering by reviewing a number of factors, including suitability of the § trnent with the

AIM will determine the eligibility of each AIM Fund and account that seeks rS&fuzipaw in a
AM Fund's or account's investment objective, policies and strategies, the qu'w the AIM Fund or

account it such investment is purchased, and whether the portfalio manager in to hold the security
as a long-term investment. The allocation of liriled supply securities issued i erings will be made to
eligible AIM Funds and accounts in a manner designed to be fair and equitable for the eligible AIM Funds
and accounts, and so that there is equal allocation of olferings over the longer term; Where multiple
funds or accounts are eligible, rotational participation may occur, based on the extent to which an
AIM Fund or account has participated in previous offerings as well as the size oi the AM Fund or
account. Each eligible AIM Fund and account witl be placed in one of four tiers, depending upon each
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" DISTRIBUTION OF SECURITIES
Distribution Plans
The Trust has adopted distribution plans pursuant fo Rule 12b-1 under the 1940 Act with respect
to each Fund's Ciass A shares, Class B shares, Class C shares and, if applicable, Class R shares
{collectively the "Plans”). . Each Fund, pursuant 10 the Pians, pays AIM Distributors compensation al the
annual rate, shown immeglely below, of the Funid's average daily net assets of the applicable class.

Fund _ Class A Class B Clags C Class R

sive Growth Fund .. 0.25% 1.00% 1.00% %

Al ¢ Value Y Fund 0.35% 1.00% 1.00% N/A .
ue Chip Fund ' 0.35% 1.00% 1.00% 0.50%
Capital Development Fund 0.35% 1.00% 1.00% & 0.50%
M Charter Fund 0.30% 1.00% 1.0 0.50%
AIM Consteliation Fund S - 0.30% 1.00% - 1 _ 0.50%
« AIMCore Strategies Fund , 0.35% 1.00% , Yo N/A
AIM Dent Demographic Trends Fund 0.35% 1.00% $00% N/A
AIM Emerging Growth Fund 0.35% 1.00% . 1.00% N/A
AlM Large Cap Basic Value Fund 0.35% 1.00% 1.00% 0.50%
AIM Large Cap Core Equity Fund 0.35% 1.00% . 1.00% N/A
AlIM Large Cap Growth Fund 0.35% 1.00% 1.00% 0.50%
AlM Mid Cap Growth Fund 0.35% 1.00% 1.00%. 0.50%
AIM U.S. Growth Fund 0.35% 1.00% 1.00% N/A
AIM Weingarten Fund 0.30% 1.00% 1.00% 0.50%

. All of the Plans compensate AIM Distributors lor the purpose of financing any activity which is
primarily intended to result in the sale of shares of the Funds. Such activities include, but are not limited
1o, the following: printing of prospectuses and sfatements of additional information and reporis tor other
than existing shareholders; overhead; preparation and distribution of advertising matenal and sales
fiterature; expenses of organizing and conducling sales seminars; supplemental payments to dealers and
other institutions such as asset-based sales charges or as payments of service fees under shareholder
service arrangements; and costs of administering each Plan.

Amounts payable by a Fund under the Plans need not be directiy related to the expenses acfually
incurred by AIM Distributors on behalf of each Fund. The Plans do not obligate the Funds to reimburse
AIM Distributors for the actual expenses AlM Distributors may incur in fulfilling its obligations under the

Plans. Thus, even if Al tributors’ actual expenses exceed the fee payable to AIM Distributors at any
given time, the Funds ol be obligated to pay more than that fee. If AIM Distributors' expenses are
less than the feeitr s, AIM Distributors will retain the fuil amount of the fee, .

AlM Di ﬁrs may from time o time waive or reduce any portion of its 12b-1 fee for
more classe Distributors will not waive 12b-1 fees for Class B shares thal are publicl
Voluntary aivers or reduclions may be rescinded at any time without further notice
Buring s of .voluntary fee waivers or reductions, AlM Distributors will retain it
reimburse for such fee prior to the end of each fiscal year. Contractual fee waivers
forth in the Fee Table in a Prospectus may not be terminated or amended to the Fun triment during
the period stated in the agreement between AlM Distributors and the Fund '

The Funds may pay a service lee of 0.25% of the average daily n ssels of the Class A,
Class B, Class C or Class R shares attributable to the customers of selected dealers and financial
institutions to such dealers and financial institutions, including AIM Distributars, acting as pringipal, who
furnish continuing personal shareholder services to their customers who purchase and own the applicable
class of shares of the Fund. Under the terms of a sharehglder service agreement, such personal
shareholder services include responding to customer inquiries and providing customers with information
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"APPENDIX G
BROKERAGE COMMISSIONS
Brokerage commissions paid by each of the Funds listed balow during the last three fiscal years
or period ended October 31, were as follows:

Fu 2001 2000 ‘ 1999

$ 6473868 § 4003829 § 3,53

N/A N/A A
3.838,893 3,087,012 ,B596
4,153,032 2,924,761 4179
12,104,855 10,479,914 (& 856,871
AIM Consteflation Fund 23,003,818 25,382 .53 20,108,956
AIM Core Sirategies Fund™ ) . NA N/&
AM Dent Demographic Trends Fuiw o 3,053,966 1,831 : 250,423
AIM Emerging Growth Fund®*” 1,016,711 136,048 - N/A
_AIM Large Cap Basic Value Fund : 235,562 8,679 1,021
AIM Large Cap Core Equity Fund** N/A N/A N/A
AM Large Cap Growth Fund 891,255 284,025 6,178
AlM Mid Cap Growth Fung*™*" 801,920 361,741 ’ N/A
AIM U.S. Growth Fund® ‘ N/A N/A N/A
AIM Weingarten Fund 30,640,967 21,922,844 20,226,511
Commenced operations on August 30, 2002
i Commenced operations on Decembar 31, 2001

e

Commenced operations on March 31, 2000
Commenced operations on November 1, 1999

I
’

Tha increase in the brokerage commissions pald by each of AIM Aggressive Growth Fund, AIM Dent Demographic Trends Fund,
AIM Large Cap Basic Valug Fund, AIM Large Cap Growth Fund and AIM Waingaden Fund for the fiscal year anded Qclober 31,
2001, as compated o the two prior fiscal years, was due to fluctualions in asset levels, increased portfolio tumover and record
market volatility.

&
_ p
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APPENDIX H
DIRECTED BROKERAGE (RESEARCH SERVICES) AND PURCHASES OF
- SECURITIES OF REGULAR BROKERS OR DEALERS

During the last figcal year ended October 31, 2001, each Fund allocated the following amount of -
; ts that provided AIM with certain research, statistics and ather information:

Related
Transaclions Brokerage Commissions
Growth Fund $ 761,312,304 $ 1,218,904
N/A .
360,119,191
ital Development Fund 229,225,331
AIM Chart=r Fund B oo 992,753,169 .
AM Consteliation Fund @ A 1,356,784,301
AIM Core Strategies Fund®* N/A
AIM Dent Demographic Trends Fund 246,687,551
AIM Emaerging Growth Fund 72,094,813
AlM Large Cap Basic Value Fund 6,447,087
AIM Large Cap Core Equity Fund™ . N/A
AIM Large Cap Growth Fund ' 78,971,057
AIM Mid Cap Growth Fund 58,924,933
AIM U.S. Growth Fund® N/A
AIM Weinganen Fund 3,297.364,386

Commenced operations on August 30, 2002
" - Commenced oparations an December 31, 2001

" 'During the last fiscal year ended October 31, 2001, the Funds held securities issued by the
following companies, which are “regular” brokers or dealers of one or more of the Funds identified below:

Fund/lssuer Security ' Market Value

AIM Aggressive Growth Fund

Legg Masan Common Stock : $ 16,844,000
AIM Blue Chip Fund .

Merrill Lynch & Co., Common Stock 63,379,500

Morgan Stanley D itter & Co. Common Stock 70,934,000
AlM Capital De ent Fund _

Legg Mas Common Stock ~ 6,110,161
AlM Ch .

Goldma® Sachs Group, Inc, Common Stock

Merill Lynch & Co., Inc. Common Stock
Morgan Stanley Dean Witter & Co. Common Stock

AIM Constellation Fund

Goldman Sachs Group, Inc. Common Stock 265,744,000

Merrill Lynch & Co., Inc. Common Stock 180,085,200

Morgan Stantey Dean Witter & Co.  Common Stock - 195,680,000
S)REG!Simptlied SAISAEF-SAI SIMPLIFIED-3.00C H-1
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To the Shareholders of AIM Constellation Fund
And Board of Trustees of AIM Equity Funds:

We have audited the accompanying statement of assets and liabilities of AIM Consteflation Fund (2 pordolio of
AIM Equity Funds), including the schedule of investmens, a5 of October 31, 2001, and the related statement of
operations, statement of changes in net assets, and financial highlights for the year then ended. These financial
siatements and financial highlights are the responsibility of the Fund's management. Qur  responsibility is to
express an opinion on these financia) statements and financial highlights based on our audit. The stalemenis of
changes in net assets g the year ended October 31, 2009, 2nd the financial highlights for each of the four years
were audited by other auditors whose report dated December 6, 2000, expressed an

ire that we plan znd perform the avdit to oblain reasonable assurance about whether the financi
d financial highlights are free of material missiatement. An audit includes examining, on a test
supporting the amounts and discldsures in the financial satements and financial highligh

edures included confirmation of securities owned as of October 31, 2001, by corresponden the
stodian and brokers. An audit also includes assessing the accounting principles used and signi mates
made by management, 25 well as evaluating the overall financial statement presentation. We b at our audit

provides;a reasonable basis for our opinion.

In our opinion, the 2001 financial satements and financial highlights referred to abovipresent fairly, in all
material respects, the financial position of AIM Consteliation Fund a1 Ociober 31, 2001, and the resulis of its
operations, changes in its net assets, and financial highlights for the year then ended in conformity with
accounting principles generally accepted in the United States.

ERNST & YOUNG LLP

Houston, Texas
December 10, 2001

e‘é@
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STATEMENT OF OPERATIONS
For the year ended October 31. 2001

* AL October 3%, 2001, securities with an zggreg:lc market value of $81,311,797

were on loan to brokers.

See Nales 10 Fnancial Sutements.

FS5~53

Assels: ) . {avestment income:
Jnvestments, 3l market value (cost $11.099,194,314)* $11,058.478,208 Dividends (ne1 of foreign vnlhhold:ng tax of $19950) 3 52609362
Receivables for. Dividends lrom affliated money market funds 48.646,039
: s sold 55,794,179 Interest B11,984
Fond shares sold SH29%  Seurity lending income 300594
Dividends 3,203 845 Total investment income 102,768,279
. Investmen for deferred compensation pl ' 299,778
Collaeral for secarities loaned g2388,055  Expemsest
51742 Mbsory fees 93.618 688
Qubrer 11185 798.321 Adminisirative services fees (22,082
Tota asses —— Custodian fees 659,500
Liabilities: Distribution fees — Class A 40,107,08%
Payables for: - aribti — B =3
rlin“mmu , 123.237.702 D‘_u"_b“"fm fees — Class 10,331,933
- Distribustion fees — Class € 3,343,201
Fund shares uired 36,973,947
Deferred sation plan 199,778 Transfer agent {ees — Class A 27,877,105
compen P — - Transter apeni fees —— Class B 4RV 2.296,357
Collateral upon return of securities loaned 82,388,059 J
cscibution fees 6.352.435 Transfer agent fees — Class € 743,046
Accrued diin — Transfer agent fees — lastiulional Class 30,126
Accrued Lrustees' fees 4,710
— Trustees' fees 62,240
Accrued iransier agent fees 4,349,943
Accrued operaiing expenses 1,177,333 Other 3,984 782
cc ? 177,
ll[ -
e e e
- : Fees waive 3.749.92
ficable 1o shares outstandin, $10,931 014916 :
Net assets Appbeane d 2 Expenses pad nditectly (264.049)
Net Assets: Net expenses 179662169
Class A $ 9,703,277.317 Ket investment income (loss) (76,893.890)
’ . Class B § 81834280 Realized and unrealized gain (loss) from invesiment
" Class € $ 238,786,001 securities, foreign currencies and opiion contracts:
_— Ner realized gain (loss) from:
Instiutional Class §__150.608.77) Invesiment securilies (1.231.927.356)
Shares outsiznding, $0.001 par value prr'.shzn: Forcign currencies (1459}
Class A 491027970 Option cemracts wrilten 6,689,775
G B 13,330,146 (1.225.239.030)
> Change in net unrealized appreciation (depreciation) of:
Class € 13,706,723 Tnvestment securities (7.717.580,233)
Institiona) Class 7171708 Foreign currencies 1921
Qass A: {2.757.578.412)
Net asset value per share $ 1972 Net gain (loss) from invesiment secunities, foreign
Oflering price per share: currencies and oplion Conlracts (8.941.817.352)
(Net asset value of $1 - 9450%) $ 2087 Net increase (deceease) in net asseis resulting from
Class B: . aperalions $(9.09,711,242)
Net assel value an; ng price per share $ 16.89
Class €:
Net asset value and offering price per share $ 1858 .
Institetional Class: 6
Net asset value offering and redemption price per share  § 21.00
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E. Covered Call Options — The Fund may write call options, on a
covered basis; thal is, the Fund will own the underlying

security. When the Fund wriles 2 covered call option, an -

amount equal 10 the premium received by the Fund is recorded
as an assel and 2n equivalenl Liability. The amount of the
liability is subsequently “marked-to-market” to reflect the
current market value of the option written, The current market
value of 2 written oplion is the mean between the last bid and
asked prices on that day. If 2 writen call option expires on the
stipulated expiration date, or (N1 Fund enters into a closing
purchase transaction, the F izes a gain (or a loss if the
exceeds the premium received

) without regard to any unrealized

rlying security, and the Liability related

guished. If a written option is exercised,

a gain or 2 loss from the_sale of the
underlying SPBrity and the proceeds of the sale are increased
by the premium originally received.

F. Fxpenses — Distribution expenses and certain transfer agency
expenses directly attibutable to a class of shares are charged
to those classes” operations. All other expenses which are
altibutable 1o more than one class are allocated among the
classes.

Note 2-Advisory Fees and Other Transactions with Affiliates

The Trust has entered into a master investment advisory agreement
with A [ M Advisors, Inc. ("AIM”). Under the terms of the master
investment agreement, the Fund pays an advisory fee to AIM at the
antual rate of 1.00% of the first $30 million of the Fund's average
daily net assets, plus 0.75% of the Fund's average duily net assets
in excess of $30 million to and Including $150 enillion, plus
0.625% of the Fund's average duily net assets in excess of
$ 150 million; AIM has agreed o waive advisory fees payable by the
fund to AIM at the annual rate of 0.025% for each $5 billion
incrément in net assets over $5 billion, up to 2 maximum waiver of
0.175% on nel assels in excess of $35 billion. Efective july I,
2001, AIM has voluntarily 2greed to waive advisory fees of the Fund
in the amount of 25% of the advi e AIM receives from the
affiliated money market fund of e Fund has invested. For
the year ended Ocober 31, 2 waived fees of $3,749,927.
Under the terms of a maste dvisory agreement between AIM
1, Inc. ("AIM Capital™), AIM pays
ount paid by the Fund 10 AIM.
The Fund, p lo a masler adminisiralive services
_ agreement with , has agreed to pay AIM for cerain
administrative cosis incurred in providing accounting services to
the Fund: For (he year ended October 31, 2001, AIM was paid
$622,082 for such services.

The Fund, pursuant to a transler agency and service agreement,
has agreed to pay A1 M Fund Services, Inc. (“AFS”) a lee for
providing transfer agency and shareholder services to the Fund.

AIM Capital 50% of

During the year emded October 3i, 2001, AFS was paid.

$14,673,763 for such services.

The Trust has entered into master distribution agreements with
Al M Distributors, Inc. {“AIM Disinbutors™) to serve as the
distributor for the Class A, Class B, Class C and the Institutional

Class shares of the Fund. The Trust has adopted plans pursuant 1o
Rule 12b-1 under the 1940 Act with respect 1o the Fund's Class A
shares, Class B shares and Class C shares (collectively the
“Plans™’). The Fund, pursuant to the Plans, pays AIM Distributors
compensation ai the annual rae of 0.30% of the Fund's average
daily net assets of Class A shares and 1.00% of the average daily
net assets of Class B and C shares. Of these amounts, the Fund may-
pay a service fee of 0.25% of the average daily net assets of the
Class A, Class B or Class C shares to selected dealers and fnancial
institutions who fumnish continuing personal shareholder services
1o their customers who purchase and own the appropriate class of
shares of the Fund. Any amounts not paid as a service fee under
the Plans would constitute an asset-based s arge. The Plans
also impose 2 cap on the total sales char uding asset-based
sales charges that may be paid by th ive classes. For the
year ended Ociober 31, 2001, the ? A, Class B and Class C
shares paid AIM Distributors 7,085, $10,331953 and
$3,343,201, respectively, ‘as sation under the Plans.

AIM Distributors recevgA\Wommissions of §2,879056 from
sales of the Class A sha { the Fund during the year ended
October 31, 2001. Such cummissions are not an expense of the
fund. They are deducted from, and are not included in, the
proceeds from sales of Class A shares. During the year ended
October 31, 2001, AIM Distributors received $317.491 in
contingent deferred sales charges imposed on redemptions of Fund
shares.

Certain officers and trustees of the Trust are officers and
directors of AIM, AFS and AIM Distributors.

During the year ended October 31, 2001, the Fund paid legal
fees of $25,883 for services cendered by Kramer, Levin, Naftalis &
Frankel LLP as counsel to the Board of Trustees. A member of that
firm is a trustee of the Trust.

Note 3-Indirect Expenses

For the yeur ended October 31, 2001, the Fund received
reductions in transfer zgency lees from AFS (an affiliate of AIM) of
$264,049 under an expense offset arrangement which resulted in a
reduction of the Fund's total expenses of $264,049.

Note 4-Trustees’ Fees

~ Trustees' fees represent remuneration paid 1o trustees who are nol

an "interested person” of AIM. The Trusl inv
elected by a trustee, in mutual fund shay
deferred compensation plan.

stees’ fecs, il so
accordance with a

Note S—Bank Borrowings

The Fund is 2 participant in mitted line of credit facility with

a syndicate administered bank, NA. The Fund may borrow
up to the lesser of (i) $ 00,000,000 or (i) the Limits set by its
prospectus for borrowings. The Fund and other fands advised by
AIM which are parties to the line of credit may borrow on 2 first
come, first served basis. During the year ended Ociober 31, 2001,
the Fund did not borrow under the line of credit agreement. The
funds which are party to the line of credit are charged 2
commitment fee of 0.09% on the vnused balance of the committed
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.Proﬁus ‘ | |
June 3, 2ooz o - @‘

. ) .. This prospectus contains im;i(;rl.am information about the -
: Cliss A, B, C and R shares of the fund. Please read it before
investing and keep it for future reference. :

As with all other mutual fund securities, the Securities and
Exchange Commission has.not approved or disapproved .
.- these securities or determined. whether the information in’
& ' . this prospectus is adequate or accurate. Anyone who tells you

otherwise is committing a crime.. - :

An investment in the fund:
* is not FDIC insured;
* may lose value; and o
* is not guaranteed by a bank. " -

Invest with DISCIPLINE®
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Fee Table and Exp

xample

FEE TABLE
This table describes the fees
you buy and hold shares of

that you may pay if

arge (Load)
Imposﬁ rchases
{as a pettentage of

offering price) 5.50% Nome  None  None
Maximum Delerred

sales Charge (Load)

(as a perceniage of

original purchasg

price or redemption

proceeds, whichever

is less) None'  5.00% 1.00% None®

Annual Fund Operating Expenses’

{expenses that are deducted .
Jrom fund assets)  Clasa A Closs B Class C Cisas R

Management Fees
_ Distritastion and/or
Service (12b-1) Fees:  0.30 1.00 100 050
Other Expenses’ 0.24 0.24 0.24
Total Annual Fund

Operating lt'.xpcnsess 117 1.87

0.63% 0.63% 063% 0.63%

.37

cem these shures
¥ pay 2 1% contngent
aption,

2y pay 4 0.75% CDSC U the
of record and a 1ptal redempdon of
12 months from the date of the

I you buy $1.000.800 or more of Class A
within 18 months from the date of purch
deferred sales charge (CDSC) a1 the,
If vou are a retirement plan puny
distributor paid a concession
the retirement plan assets,
rellrement plan's Inith

There s no guaran

the table.

expenses will he the same a5 thase shown in

=
=4
E
=
m
%

r Expenses for (lass R shares are based on estimated
or the current fiscal vear.
isor has agreed fo waive a portion of the management fee on
: ess of 85 billion, Totat Annual Fund Operating Expenses net of
this agreement are 1.14%, 1.84%, 1.84% and 1.34% for Class A, Class B,
Class € and Class R, respectively. Terminatien of this agreement requires
upprovai by the Board of Trusiees.

Yov may also be charged a transaction or other [ee by the
financial institution managing vour account.

As a result of 12b-1 fees, long-term shareholders in the fund
may pay more han the maximurn permitted initial sales charge.

n restaled w reflect expense arrangements In effect as '

EXPENSE EXAMPLE i
This example is intended to help you compare the costs of
investing in different classes of the fund with the cost of iggelg
in other mutual funds.

The example assumes that you invest $10,000 {
the time periods indicated and then redeem all g
the end of those periods. The example also
investment has a 5% return each year 2
operating expenses remain the same

lower, based on these 2

1 Yoar 5 Years 10 Yoara
Class & $667maRy $1,158 $1802
Class B 09 888 1,211 2,008
Class C 290 588 1,011 2,190
Class R 139 434 750 1,646

You would pay the following expenses if you did not redeem your
shares:

10 Years

1 Yoar 3 Yanrs 5 Years
“Class A 8663 $901 $1,158  $1,892
" Class B 190 388 « 1011 2.008
Class € 190 588 1,011 2,190

Class R 139 434 750 1,646




