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Re: Bradfisch v. Templeton Funds, Inc. and Templeton Global Advlsors\\ 3 3
Ltd., Case No. 03-L-1361 N
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Ladies and Gentlemen:

Pursuant to Section 33 (a) of the 1940 Act, we are enclosing for filing the following
additional pleadings in the above-mentioned action, which we previously reported to your
office.

1. Notice of Removal along with Exhibits A through D
2. Notice to Clerk of Removal

Please acknowledge receipt of this filing by date-stamping the enclosed copy of this letter
and returning it in the envelope provided.

If you have any questions, please contact me at (650) 312-4843.
Sincerely,

Aliya S. Gordon

Associate Corporate Counsel
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For Plaintiffs

Stephen M. Tillery
KOREIN TILLERY

10 Executive Woods Court
Belleville, IL 62226

Tel. (618)277-1180

George A. Zelcs

KOREIN TILLERY

70 West Madison, Suite 660
Chicago, IL 60602

Tel. (312) 641-9750

Klint Bruno

- LAW OFFICES OF KLINT BRUNO
1131 Lake Street

Oak Park, IL 60301

Tel. (312) 286-4915

Robert L. King

SWEDLOW & KING LLC
701 Market Street, Suite 350
St. Louis, MO 63101-1830

For Defendants
Templeton Funds, Inc.
Templeton Global Advisors Limited

Daniel A. Pollack

Martin I. Kaminsky
Edward T. McDermott
Anthony Zaccaria
POLLACK & KAMINSKY
114 West 47" Street

New York, NY 10036

Tel. (212) 575-4700

Frank N. Gundlach

Lisa M. Wood

ARMSTRONG TEASDALE LLP
One Metropolitan Square

Suite 2600

St. Louis, MO 63102-2740

Tel.: (314) 621-5070




IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT
MADISON COUNTY, ILLINOIS

Donald Bradfisch, individually and on behalf )
of all others similarly situated, ) f
)
Plaintiffs, ) Cause No: 03-L-1361
) :
Vs. ) :
Templeton Funds, Inc. and Templeton Global ; ? %@ "
Advisors Limited, ) e
) APR 22 7005
Defendants. )
CLERK OF CIRCUIT COURT #18

THIRD JUDICIAL CIRCUIT
NOTICE TO CLERK OF REMOVAMADISON COUNTY, ILLINOIS

To: Clerk of the Third Judicial Circuit,
Madison County, Iilinois

You are Hereby notified that Defendants Templeton Funds, Inc. and Templeton Global
Advisors Limited filed a Notice of Removal in the District Court of the United States for the
Southern District of Illinois in the Clerk’s Office thereof in East St. Louis, Illinois on the 22"

day of April, 2005. A copy of said Notice of Removal is attached hereto and hereby served upon ..

you.
Dated: April 22, 2005
Respectfully submitted,

POLLACK & KAMINSKY

By: \XW Q . /OGM /
Daniel A. Pollack /W
Martin I. Kaminsky
Edward T. McDermott
Anthony Zaccaria
114 West 47" Street, Suite 1900
New York, New York 10036
(212) 575-4700
(212) 575-6560 (Facsimile)




IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT
MADISON COUNTY, ILLINOIS

Donald Bradfisch, individually and on behalf )
of all others similarly situated, ) f
) _
Plaintiffs, ) Cause No: 03-L-1361
) :
Vs. ) :
Templeton Funds, Inc. and Templeton Global g l‘ %E
Advisors Limited, ) R
o ) ~APR 22 2005
' encants. ) CLERK OF CIRCUIT COURT #18

THIRD JUDICIAL CRCUIT
NOTICE TO CLERK OF REMOVAI/ADISON COUNTY, ILLINOIS

To:  Clerk of the Third Judicial Circuit,
Madison County, Illinois

You are ﬁereby notified that Defendants Templeton Funds, Inc. and Templeton Global
Advisors Limited filed a Notice of Removal in the District Court of the United States for the
Southern District of Illinois in the Clerk’s Office thereof in East St. Louis, Tllinois on the 22

day of Apnl, 2005. A copy of said Notice of Removal is attached hereto and hereby served upon ...

you.
Dated: Apnl 22, 2005
Respectfully submitted,

POLLACK & KAMINSKY

Daniel A. Pollack
Martin I. Kaminsky

Edward T. McDermott

Anthony Zaccaria

114 West 47" Street, Suite 1900
New York, New York 10036
(212) 575-4700

(212) 575-6560 (Facsimile)
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-and -

ARMSTRONG TEASDALE LLP

By: @P@ ' /\/ o-rﬂ
Glenn E. Davis. #6184597
Lisa M. Wood #6202911

One Metropolitan Square, Suite 2600
St. Lous, Missouri 63102-2740
(314) 621-5070 /

(314) 621-5065 (Facsimile) °

ATTORNEYS FOR DEFENDANTS
TEMPLETON FUNDS, INC. AND
TEMPLETON GLOBAL ADVISORS, LTD.



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document
was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 22" day
of April, 2005:

George A. Zelcs, Esq.
KOREIN TILLERY

‘Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Klint Bruno

LAW OFFICES OF KLINT BRUNO
1131 Lake Street

Oak Park, IL 60301

Robert L. King

SWEDLOW & KING LLC
701 Market Street, Suite 350
St. Louis, MO 63101-1830

ATTORNEYS FOR PLAINTIFFS

R R



R
r IRy
SRR

IN THE UNITED STATES DISTRICT COURT

| ! 53
FOR THE SOUTHERN DISTRICT OF ILLINOIS 0% AFR 22 W 0
Donald Bradfisch, individually and on behalf ) \ B A L
of all others similarly situated, ) oo DS
. ) ~ -
Plaintiffs, ) Case No.: OS"CV gqg w
) .
vs. | )
Templeton Funds, Inc. and Templeton Global ;
Advisors Limited, )
Defendants. ;

NOTICE OF REMOVAL

Defendants Templeton Funds, Inc. and Templeton Global Advisors Limited hereby
provide notice of removal pf this action to the United Séates District Court for the Southern
District of Illinois, pursuant to 15 U.S.C. §§ 78bb(t)(2) and 77p(c), and 28 U.S.C.r § 1446. The
United States Court of Appeals for the Seventh Circuit held, on April 5, 2005, in Kircher v.

Putnam Funds Trust, 2005 WL 757255 (copy annexed hereto as Exhibit A), that actions identical

‘to this action are covered class_ ac’;i‘ons“involyjr_lwg' a »;;oy;{gdvsec_l‘lrrity within the meaning of the
Securities Litigation Uniform Standards Act (“SLUSA”), that they may not be maintained in any
State Court, and that they are removable to the Federal Districf Court for the district in which the
action. is pending (here, the Southern District of Illinois). SLUSA, 15 U.S.C. § 78bb(f)(2),
provides as follows:

(2) Removal of covered class actions

Any covered class action brought in any State court

involving a covered security, as set forth in paragraph (1), shall be

removable to the Federal district court for the district in which the
action is pending, and shall be subject to paragraph (1).

In further support of this Notice of Removal, Defendants aver as follows:




1. On October 3, 2003, the Complaint in this action was filed in the Circuit Court of
Madison County in the State of lllinots.

2. On October 17, 2003, the Summons and 'Clomplaint in this action were served on
Templeton Funds, Inc. and Templeton Global Advisors Limited in San Mateo, Califﬁmia and
Nassau, Bahamas, respectively (copy of Summons and Complaint annexed hereto as Exhibit B).

3, On November 14, 2003, Defendants removed this action to the United States
District Court for the Southern District of Illinois and it was assigned Civil Case Number 03-760 |
MIJR.

4. On January 23, 2004, Judge Reagan remanded this action to the Circuit Court of
Madison County.

5. Since remand, no activity has taken place in the Circuit Court of Madison County
other than the following:

a. Defendant Templeton Global Advisors Limited moved for dismissal of the
Complaint for lack of personal jurisdiction — no answering papers have yet been
filed by Plaintiff (copy annexed hereto as Exhibit C);

b. Defendant Templeton Funds, Inc. answered and moved for the dismissal of thé

Complaint pursuant to the doctrine of interstate forum non conveniens — no

answering -papers have yet been filed by Plaintiff (copies annexed hereto as

Exhibit D);

c. Limited discovery on the personal jurisdiction and forum non conveniens motions
has occurred, but there has been no discovery whatsoever on the merits of the
Complaint.

6. On April 5, 2005, as noted above, the Seventh Circuit ruled that state law class




action claims 1dentical to those alleged in the Complaint are foreclosed and blocked by SLUSA.
The Court of Appeals ordered the United States District Court to undo the prior remand orders
and dismiss plaintiffs’ state law clairns. See I_(l;r_cge:_r, supra. -

7. On the basis of the April 5, 2005 Order of the Seventh Circuit, it is now clear that |
this action “is or has become removable” (see 28 U.S.C. § 1446(b) and 15 U.S.C. § 78bb(f)(2)
and § 77p(c)).

8. Pursuant to 28 U.S.C. § 1446(d), a copy of this Notice of Removal is being served
on the Clerk of the Circuit Court of Madison County in the State of Illinois and on Plaintiff's
Counsel.

Wherefore, Defendants Templeton Funds, Inc. and Templeton Global Advisors Limited

hereby remove this action to the United States District Court for the Southern District of Illinois.

Dated: April 22,2005
Respectfully submitted,

POLLACK & KAMINSKY

\bam/d lttet/
/!

Daniel A. Pollack

Martin I. Kaminsky

Edward T. McDermott
Anthony Zaccaria

114 West 47™ Street, Suite 1900
New York, New York 10036
(212) 575-4700

(212) 575-6560 (Facsimile)

-and -



ARMSTRONG TEASDALE LLP

By: % ”/7 Ajan

FrankK. Gundlach
Glenn E. Davis
Lisa M. Wood

~ One Metropolitan Square, Suite 2600
St. Louis, Missoun 63102-2740
(314) 621-5070
(314) 621-5065 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON FUNDS, INC. AND
TEMPLETON GLOBAL ADVISORS, LTD.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document
was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 22" day
of April, 2005:

George A. Zelcs, Esq.
KOREIN TILLERY -
Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, [llinois 62226

Klint Bruno

LAW OFFICES OF KLINT BRUNO
1131 Lake Street

Oak Park, IL 60301

Robert L. King
SWEDLOW & KING LLC

701 Market Street, Suite 350 ‘
St. Lous, MO 63101-1830

ATTORNEYS FOR PLAINTIFFS
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2005 WL 757255
- F.3d -, 2005 WL 757255 (7th Cir.(IIL))
(Cite as: 2005 WL 757255 (7th Cir.(1lL)))

H

Briefs and Other Related Documents

United States Court of Appeals,
’ Seventh Circuit.
Carl KIRCHER and Robert Brockway, individually
and on behalf of a class, et
al., Plaintiffs-Appellees,
V.

PUTNAM FUNDS TRUST and PUTNAM
INVESTMENT MANAGEMENT, LLC, et al,,
Defendants-

Appellants.

Nos. 04-1495, 04-1496, 04-1608, 04-1628,
04-1650, 04-1651, 04-1660, 04-1661,

04-2687.

Argued Jan. 7, 2005.
Decided April 5, 2005.

Background: Mutual fund investors brought
state-court putative class actions against funds,
asserting under state law that funds' misconduct in
setting prices had- left funds vulnerable to
exploitation by arbitrageurs. Funds removed actions
under Securities Litigation Uniform Standards Act
(SLUSA). The United States District Court for the
Southern District of Illinois, G. Patrick Murphy,
Chief Judge, David R. Herndon, J., and Michael J.
Reagan, J., remanded actions. The Court of
Appeals, 373 F.3d 847, ruled that remand orders
were appealable.

Holdings: Subsequently, the Court of Appeals,
Easterbrook, Circuit Judge, held that:

(1) SLUSA preempted actions that defined their
classes according to holding of shares between
specified dates, and

(2) SLUSA also preempted action that defined its
class as investors who held shares between two
specified dates but did not purchase or sell shares

Page 1

during that period.
Reversed and remanded with instructions.

{1] Securities Regulation €278

349Bk278 Most Cited Cases

Securities Litigation Uniform Standards Act's
(SLUSA) language precluding state-court securities
fraud class actions, i.e. Act's "untrue statement or
omission” and "manipulative or deceptive device"
clauses, have same scope as their antecedents in §
10(b) and Rule 10b-5. Securities Act of 1933, §
16(b), as amended, 15 US.CA. § 77p(b);
Securities Exchange Act of 1934, § 10(b), as
amended, 15 US.CA. § 78j(b); 17 CFR. §
240.10b-5. :

[1] States €=18.77

360k18.77 Most Cited Cases

Securities Litigation . Uniform Standards Act's
(SLUSA) language precluding state-court securities
fraud class actions, i.e. Act's "untrue statement orx
omission” and "manipulative or deceptive device"
clauses, have same scope as their antecedents in §
10(b) and Rule 10b-5. Securities Act of 1933, §
16(b), as amended, 15 U.S.CA. § 77p();
Securities Exchange Act of 1934, § 10(b), as
amended, 15 U.S.C.A. § 78j(b); 17 CFR. §
240.10b-5. '

[2] Securities Regulation €278

349Bk278 Most Cited Cases

Purpose of Securities Litigation Uniform Standards
Act (SLUSA) is to prevent plaintiffs from migrating
to state court in order to evade rules for federal
securities litigation contained in Private Securities
Litigation Reform Act (PSLRA). Securities Act of
1933, as amended, 15 U.S.C.A. § 77p; Securities
Exchange Act of 1934, § 28, as amended, 15
U.S.C.A. § 78bb. )

[2] States €18.77
360k18.77 Most Cited Cases

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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2005 WL 757255
--- F.3d ~---, 2005 WL 757255 (7th Cir.(111.))
(Cite as: 2005 WL 757255 (7th Cir.([1L.)))

Purpose of Securities Litigation Uniform Standards
Act (SLUSA) is to prevent plaintiffs from migrating
to state court in order to evade rules for federal
securities litigation contained in Private Securities
Litigation Reform Act (PSLRA). Securities Act of
1933, as amended, 15 U.S.C.A. § 77p; Securities
Exchange Act of 1934, § 28, as amended, 15
U.S.C.A. § 78bb.

[3] Securities Regulation €278

349Bk278 Most Cited Cases

Securities Litigation Uniform Standards Act
(SLUSA) preempted mutual funds investors"
state-court direct class actions against funds
asserting state-law claims that funds' misconduct in
setting prices had left funds wvulnerable to
exploitation by arbitrageurs; classes were defined as
investors who held shares of given fund between
two specified dates, and any class of "all holders"
during even single day contained many purchasers
and sellers, placing actions within SLUSA's "in
connection with the purchase or sale” language.

" . Securities Act of 1933, § 16(b), as amended, 15

. US.CA. § 77p(b); Securities Exchange Act of
. 1934, § 28, as amended, 15 U.S.C.A. § 78bb.

{3] States €~18.77

360k18.77 Most Cited Cases

Securities  Litigation Uniform Standards Act
(SLUSA) preempted mutual funds investors'
state-court direct class actions against funds
asserting state-law claims that funds' misconduct in
setting prices had left funds wulnerable to
exploitation by arbitrageurs; classes were defined as

investors who held shares of given fund between .

two specified dates, and any class of "all holders"
during .even single day contained many purchasers
and sellers, placing actions within SLUSA's "in
connectipn with the purchase or sale” language.
Securities Act of 1933, § 16(b), as amended, 15
US.C.A. § 77p(b); Securities Exchange Act of
1934, § 28, as amended, 15 U.S.C.A. § 78bb.

{4] Securities Regulation €278

349Bk278 Most Cited Cases

Securities  Litigation Uniform Standards Act
(SLUSA) preempted mutual fund investors'
state-court direct class action against fund asserting
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state-law claim that fund's misconduct in setting
prices had left fund vulnerable to exploitation by
arbitrageurs, even though class was defined as
investors who held shares between two specified
dates but did not purchase or sell shares during that
period; 1e., fact that action could not have
proceeded as private action for damages under Rule
10b-5, but rather had to be brought either as
derivative action or by public prosecutor, did not
render SLUSA inapplicable. Securities Act of 1933,
§ 16(b), as amended, 15 US.CA. § 77p(b),
Securities Exchange Act of 1934, § 10(b), 28, as
amended, 15 U.S.C.A. §§ 78j(b), 78bb; 17 C.F.R. §
240.10b-5.

{4} States €~18.77

360k18.77 Most Cited Cases

Securities  Litigation Uniform Standards Act
(SLUSA) preempted mutual fund investors!
state-court .direct class action against fund asserting
state-law claim that fund's misconduct in setting
prices had left fund vulnerable to exploitation by
arbitrageurs, . even though class. was defined. as
investors who held shares between two specified .
dates but did not purchase or sell shares during that
period; ie., fact that action could not have
proceeded as private action for damages under Rule
10b-5, but rather had to be brought either as
derivative action or by . public prosecutor, did not
render SLUSA inapplicable. Securities Act of 1933,
§ 16(b), as amended, 15 US.CA. § 77p(b);
Securities Exchange Act of 1934, § 10(b), 28, as
amended, 15 U.S.C.A. §§ 78j(b), 78bb; 17 C.F.R. §
240.10b-5.

George A. Zelcs, Eugene Y. Barash, Robert L. King
, Korein Tillery, Chicago, IL, John J. Stoia, Jr.,
Milberg, Weiss, Bershad, Hynes & Lerach, San
Diego, CA, Francis 'J. Balint, Jr., Bonnett,
Fairbourn, Friedman & Balint, Phoenix, AZ, for
Plaintiffs-Appellees.

Rebecca R. Jackson, Bryan Cave, Jon A.
Santangelo, Stinson, Morrison & Hecker, St. Louis,
MO, Matthew R. Kipp, Skadden, Arps, Slate,
Meagher & Flom, Chicago, IL, Gordon R. Broom,
Regina L. Wells, Burroughs, Hepler, Broom,
MacDonald & Hebrank, Edwardsville, IL, Steven
B. Feirson, Dechert,” Price & Rhoads, Philadelphia,

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. '




2005 WL 757255
- F.3d -, 2005 WL 757255 (7th Cir.(IlL.))
(Cite as: 2005 WL 757255 (Tth Cir.(IIL)))

PA, Mark A. Perry (argued), Gibson, Dunn &
Crutcher, Washington, DC, for -
Defendants-Appellants.

Before EASTERBROOK, RIPPLE, and WOOD,
Circuit Judges.

EASTERBROOK, Circnit Judge.

*1 Complaints filed in the circuit court of Madison
County, Illinois, charge several mutual funds with
setting prices in a way that arbitrageurs can exploit.
The funds removed the suits to federal court and
asked the district judges to dismiss them under the
Securities Litigation Uniform Standards Act of
1998 (SLUSA). Instead the federal judges
remanded each suit. Last year we held that these
remands are appealable. See Kircher v. Putnam
Funds Trust, 373 F.3d 847 (7th Cir.2004). Now we
must decide whether SLUSA blocks litigation in
state court. (Plaintiffs have asked us to overrule our
decision about appellate jurisdiction, but their
arguments are unpersuasive.)

Mutual funds must set prices at which they sell and
redeem their own shares once a day, and must do so
at the net asset value of the funds' holdings. (All of
the defendants, which operate in interstate and
international commerce, are regulated under the
Investment Company Act of 1940; we call them
"mutual funds” for convenience.) Each defendant
sets that price at' 4 p.m. Eastern time, shortly. after
the New York Stock Exchange closes. Orders
placed before the close of business that day .are
executed at this price.

When the funds hold assets that trade in
competitive markets, they must value the assets at
their market price. 15 U.S.C. § 80a-2(a){(41)}(B)(ii),
17 C.FR. § 270.2a-4(a). Defendants implement this
requirement by valuing securities at the closing
price of the principal exchange or market in which
the securities are traded. For domestic securities this
yields a cumrent price; for securities of foreign
issuers, however, it may produce a price that is as
much as 15 hours old. (European markets close 5 or
6 hours ahead of New York; Asian markets close 12
to 15 hours before New York.)

Page 3

Many securities trade on multiple markets or over
the counter. Stock of a Japanese firm that closes in
Tokyo at ¥10,000 might trade in Frankfurt at i
75.22 (equivalent to ¥10,500) between the close in
Tokyo and the close in New York--but the mutual
fund nonetheless would value each share at ¥
10,000, because that was its most recent price in the
issuer's home market. If foreign stocks move
predominantly up during this interval {or if one
foreign security moves substantially higher), the
mutual fund as a whole would carry a 4 p.m. price
below what would be justified by the latest
available information, and an arbitrageur could
purchase shares before 4 p.m. with a plan to sell the
next day at a profit. Likewise arbitrageurs could
gain if the foreign stock falls after the close in its
home market, and the arbitrageur knows that the
U.S. mutual -fund will be overpriced at 4 pm.
relative to the price. it is likely to have the next
trading day when new information from abroad
finally 1s reflected in the fund's valuation. See
Richard L. Levine, Yvonne Cristovici & Richard A.
Jacobsen, Mutual Fund Market Timing, Federal
Lawyer 28 (Jan.2005).

A short-swing-trading strategy would not be
attractive unless the foreign securities' prices had
moved enough to cover the transactions costs of
matched purchases and sales of the mutual fund
shares, but for no-load funds that have substantial
investments in foreign markets this condition
sometimes is satisfied. Arbitrageurs then make
profits with slight 1isk to themselves, diverting gains
from the mutual funds’ long-term investors while
imposing higher administrative costs on the funds
(whose operating expenses rise with each purchase
and redemption). Plaintiffs contend that the mutual
funds acted recklessly in failing to block
arbitrageurs from reaping these profits. Available
means might include levying fees on short-swing
transactions, adopting to a front-end-load charge,
reducing the number of trades any investor can
execute (or deferring each trade by one day), and
valuing the securities of foreign issuers at the most
current price in any competitive market (organized
or over the counter), and not just the closing price
on the issuers' home stock exchanges. Some mutual
funds have begun to take steps to curtail arbitrage,
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while disclosing residual vulnerabilities more
prominently, but the litigation targets those funds
that have not done so (or targets the period before a
given fund acted).

*2 SLUSA added to the Securities Act of 1933 and
the Securities Exchange Act of 1934 parallel
provisions curtailing certain class -actions under
state law. As in last year's jurisdictional opinion, we
limit attention to § 16 of the 1933 Act, 15 US.C. §
“J7p, because the additions to the 1934 Act are
functionally identical. See 15 US.C. § 78bb. As
amended by SLUSA, § 77p(b) reads:
No covered class action based upon the statutory
or common law of any State or subdivision
thereof may be maintained in any State or Federal
court by any private party alleging--
(1) an untrue statement or omission of a material
fact in connection with the purchase or sale of a
covered security; or
(2) that the defendant used or employed any
manipulative or déceptive device or contrivance
in connection with the purchase or sale of a
covered security.
Investments in mutual funds are ‘“covered
securities,” see § 77p(f)(3), and all of these suits are
"covered class actions,” see § 77p(f)(2), because
plaintiffs seek to represent more than 50 investors
and each action is direct rather than derivative.

(Derivative proceedings are not "covered class:

actions". See § 77p(f)(2)(B). See also Burks v.
Lasker, 441 U.S. 471, 99 S.Ct. 1831, 60 L.Ed.2d
404 (1979), and Kamen v. Kemper Financial
Services, Inc., 500 U.S. 90, 111 S.Ct. 1711, 114
L.Ed.2d 152 (1991), which note that state-law
derivative claims may proceed against federally
regulated mutual funds.) Section 77p(d) contains a
number of additional exceptions, but plaintiffs do
not contend that any of them applies to these
actions. Thus everything turns on subsection (b),
which forecloses a suit based on state law in which
a private class alleges "(1) an untrue statement or
ormission of a material fact in connection with the
purchase or sale of a covered security; or (2) that
the defendant used or employed any manipulative
or deceptive device or contrivance in connection
with the purchase or sale of a covered security.”

Page 4

“[1][2] That familiar language comes from Rule

10b-5, 17 C.F.R. § 240.10b-5, which is based on §
10(b) of the 1934 Act, 15 US.C. § 78j(b). Rule
10b-5 reads: .
It shall be unlawful for any person, directly or
indirectly, by the use of any means or
instrumentality of interstate commerce, or of the
mails or of any facility of any national securities
exchange, :
(a) To employ any device, scheme, or artifice to
defraud,
(b) To make any untrue statement of a material
fact or to omit to state a material fact necessary in
order to make the statements made, in the light of
the circumstances under which they were made,
not misleading, or
(c) To engage in any act, practice, or course of
business which operates or would operate as a
fraud or deceit upon any person, in connection
with the purchase or sale of any security.
Every court of appeals to" encounter SLUSA has
held that its language has the same scope as its
antecedent in Rule 10b-5. Dabit v. Merrill Lynch,

Pierce, Fenner & Smith, Inc., 395 F.3d 25, 34-36

{2d Cir.2005); Rowinski v. Salomon Smith Barney
Inc, 398 F.3d 294, 299 (3d Cir.2005); Green v.
Ameritrade, Inc., 279 F.3d 590, 596-97 (8th
Cir.2002); Falkowski v. Imation Corp., 309 F.3d
1123, 1131 (9th Cir.2002), amended, 320 F.3d 905,
(2003); Riley v. Merrill Lynch, Pierce, Fenner &
Smith, Inc, 292 F3d 1334, 1342- 43 (11th
Cir.2002). We agree with this conclusion. SLUSA
is designed to prevent plaintiffs from migrating to
state court in order to evade rules for federal
seciirities litigation in the Private Securities
Litigation Reform Act of 1995. See Spielman v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 332

F.3d 116, 122-24 (2d Cir.2003) {discussing how

PSLRA and SLUSA work). SLUSA can do its job
only if subsection (b) covers those claims that
engage Rule 10b-5 (and thus come within the 1995
statute) if presented directly under federal law; this
is why SLUSA borrows the Rule's language.
Unfortunately, however, the other circuits do not
agree among themselves (or with the SEC) what
Rule 10b-5 itself means. The phrase "in connection
with the purchase or sale” of a security is the
sticking point.
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*3 {3] The Supreme Court held in Blue Chip
Stamps v. Manor Drug Stores, 421 U.S. 723, 95
S.Ct. 1917, 44 L.Ed.2d 539 (1975), that investors
who neither purchase nor sell securities may not
collect damages in private litigation under § 10(b)
and Rule 10b-5, even if failure to purchase or sell
was the result of fraud. Assuming that SLUSA's "in
connection with" language means "able to pursue a
private right of action after Blue Chip Stamps,"
plaintiffs attempted to frame complaints that avoid
any allegations of purchase or sale. All but one of
the classes is defined as investors who held shares
of a given mutual fund between two specified dates.
As an effort to evade SLUSA, this class definition is
a flop: some of the investors who held shares during
the class period must have purchased their interest
(or increased -it) during that time; others, who
owned shares at the beginning of the period,
undoubtedly sold some or all of their investment
during the window. Each of the funds has
substantial daily turnover, so the class of "all
holders” during even avsingle day contains many
purchasers and. sellers. All of these class actions
therefore must be dismissed. (Plaintiffs do not
contend that any other part of SLUSA is pertinent;
in particular, they did not argue in their briefs--and
did not maintain at oral argument despite the court's
mvitation--that their suits allege mismanagement
rather than deceit or manipulation. See Santa Fe
Industries, Inc. v. Green, 430 US. 462, 97 S.Ct.
1292, 51 L.Ed.2d 480 (1977). Counsel for the
plaintiffs declined to explain how state law would
support a direct action that did not rely on deceit or
manipulation. A claim based on mismanagement
likely would need to be cast as a derivative action,
which none of these suits purports to be. Nor does
any of the suits assert that a mutual fund broke a
promise, so that state contract law would supply a
remedy.)

-[4] The complaint in Spurgeon v. Pacific Life
Insurance Co. avoids this pitfall. It defines the class
as all investors who held the fund's securities during
a defined period and neither purchased nor sold
shares during that period. Biue Chip Stamps would
prevent such a private action from proceeding under
Rule 10b-5. Plaintiffs insist that any private action
that is untenable after Biue Chip Stamps also is
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unaffected by SLUSA. The district judge, agreeing .
with this perspective, remanded Spurgeon to state
court. .

An equation between SLUSA's coverage and the
scope of private damages actions under Rule 10b-5
has the support of the second circuit. (Dabit ), the
eighth circuit (Green ), and the eleventh circuit (
Riley ). The ninth circuit (Falkowski ), by contrast,
has written that coverage of SLUSA tracks the
coverage of § 10(b) and Rule 10b-5 when enforced
by public plaintiffs (the SEC or a criminal
prosecutor). The third circuit (Rowinski ) has
reserved decision on this issue. The Securities and
Exchange Commission filed a brief in Dabit as
amicus curiae supporting the view that SLUSA
tracks the full scope of § 10(b) and Rule 10b-5, not
just their enforcement in private actions. The' way
the Spurgeon class has been defined prevents us
from following the third circuit's path: we must
answer the question rather © than' postpone its
resolution.

*4 To say that SLUSA uses the same language as §
10(b) and Rule 10b-5 is pretty much to resolve the
point. Section 10(b) defines a federal crime, and it
also permits the SEC to enforce the prohibition
through administrative proceedings. Invocation of
this anti-fraud rule does not depend on proof that
the agency or United States purchased or sold
securities; instead the "in comnection with" language
ensures that the fraud occurs in securities
transactions rather than some other activity. See
SEC v. Zandford, 535 U.S. 813, 821:22, 122 S.Ct.
1899, 153 L.Ed.2d 1 (2002); Superintendent of
Insurance v. Bankers Life' & Casualty Co., 404 U.S.
6, 12,92 S.Ct. 165,30 L.Ed.2d 128 (1971).

Blue Chip Stamps came out as it did not because §
10(b) and Rule 10b-5 are limited to situations in
which the plaintiff itself traded securities, but
because a private right of action to enforce these
provisions is a judicial creation and the Court
wanted to confine these actions to situations where
litigation i1s apt to do more good than harm. The
Justices observed that anyone can say that a failure
to trade bore some relation to what the issuer did
(or didn't) disclose, but that judges and juries would
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have an exceedingly hard time knowing whether a
given counterfactual claim ("l would have traded, if
only ...") was honest. The Court thought it best to
limit private actions to harms arising out of actual
trading, which narrows the affected class and
simplifies proof, while leaving other securities
offenses to public prosecutors.

Decisions since Blue Chip Stamps reiterate that it
deals with private actions alone and does not restrict
coverage of the statute and regulation. See United
States v. O'Hagan, 521 U.S. 642, 664, 117 S.Ct.
2199, 138 L.Ed.2d 724 (1997); Holmes v. SIPC,
- 503 U.S. 258, 284, 112 S.Ct. 1311, 117 LEd.2d
532 (1992); United States v. Naftalin, 441 U.S. 768,
774 n. 6, 99 S.Ct. 2077, 60 L.Ed.2d 624 (1979). By
depicting their classes as containing entirely
non-traders, plaintiffs do not take their claims
outside § 10(b) and Rule 10b-5; instead they
demonstrate only that the claims must be left to
public enforcement. It would be more than a little
strange if the Supreme Court's' decision to block
private litigation by non-traders became the opening
by ‘which that very litigation could be pursued under
state law, despite the judgment of Congress
(reflected in SLUSA) that securities class actions
must proceed under federal securities law or not at
all. Blue Chip Stamps combined with SLUSA may
mean that claims of the sort plaintiffs want to
pursue must be litigated as derivative actions or
committed to public prosecutors, but this is not a
good reason to undercut the statutory language.

Could the SEC maintain an action under § 10(b)
and Rule 10b-5 against municipal funds that
fraudulently or manipulatively increased investors'
. exposure to arbitrage? Suppose the funds stated in
their prospectuses that they took actions to prevent
arbitrageurs from exploiting the fact that each fund's
net asset value is calculated only once a day. That
statement, if false (and known to be so), could
support enforcement action, for the deceit would
have occurred in connection with investors'
purchases of the funds' securities. Similarly, if these
funds had stated bluntly in their prospectuses (or
otherwise disclosed to investors) that daily
valuation left no-load funds exposed to short-swing
trading strategies, that revelation would have
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squelched litigation of this kind.

*5 These observations show that plaintiffs' claims
depend on statements made or omitted in
connection with their own purchases of the funds'
securities. They could have brought them directly
under Rule 10b-5 in federal court (to the extent that
the purchases occurred within the period of
limitations). Indeed, most of the approximately 200
suits filed against mutual funds in the last two years
alleging that the home-exchange-valuation rule can
be exploited by arbitrageurs have been filed in
federal court under Rule 10b-5. Our plaintiffs' effort
to define non-purchaser-non-seller classes is
designed to evade PSLRA in order to litigate a
securities class action in state court in the hope that
a local judge or jury may produce an idiosyncratic
award. It is the very sort of maneuver that SLUSA
is designed to prevent.

We hold that SLUSA is as broad as’'§ 10(b) itself
and that limitations on private rights of action to
enforce § 10(b) and Rule 10b-5 do. not open the
door to litigation about securities transactions under
state law. Plaintiffs' claims are connected to their
own purchases of securities and thus are blocked by
SLUSA, whose preemptive effect is not confined.to
knocking out state-law claims by investors who
have winning federal claims, as plaintiffs suppose.
It covers both good and bad securities claims--
especially bad ones. The judgments of the district
courts are reversed, and the cases are remanded
with instructions to undo the remand orders and
dismiss plaintiffs’ state-law claims.

—-F.3d -, 2005 WL 757255 (7th Cir.(IIL.))
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IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT
MADISON COUNTY ILLINOIS

DONALD BRADFISCH, 1nd1v1dua11y and on behalf of
a]l others similarly suuated

Plaintiff,

)
"vs.' 3 o | ; | CauseNo D@L ‘6[0
) .
)
)

TEMPLETON FUNDS, INC. a corporation and
- TEMPLETON GLOBAL ADVISORS LIMITED,

| _Defendahts.

COMPLA]NT

COMES NOW Plaintiff, DONALD BRADFISCH, individually and on behalf of all e
éimilar]y‘sxtuated, by and through his undersngned counsel, and for his complaint against
Defendant;;f[‘EMPLEToN FUNDS, INC. and TEMPLETON GLOBAL'AvaSOks LIMITED, states ﬁs
follows: | | |
1. Plaintiff DONALD BRADFISCH is a resident of East Alton, Madison County,
Tllinois. | |

2.'. Defcn‘dan't' TE_MPLETON. RJNDS INC (“’I‘EMPL?I‘ON FUNDS”)’ is. a Maryland
‘ CO?poration with its principal plaéé of busihess in Fort Lauderdale, Florida. - TEMPLETON FUNISS o
is ihe»_ sponsor _»of the TEM?LETO& >WORLD FunD (“'I‘EMPI;ETON WORLD”). DEFENDANT
TEMPLETON FUNDS does business in the state of Illinois-and is registered as a mutual fund in thé _‘
~ State. of Mlinois. Defendant TEMPLETON FUNDS has consented to the jurisdictio;i §f Tilinois
courts. befeﬁdant TEMPLETON- FUNDS at all times relevant herein has promoted, marke;ed, and

sold"‘sharés to the investing public navti_onwide fifncludihg the state. of Illinois. Defendant



TEMPLETON FUNDS maintains investor relationships nqtionWide 'ine]uding With ehaneholders ln
the state of Illinois. Defenda_nt_ TEMPLETON FUNDS has significant centaets with Madison County
and the activities cemplained of herein occurred, in whole or part, in Medison' County, Hlinois,
3. Defendant TEMPLETON GLOBAL ADVISORS LIMITED (“TEMPLETON. FUND .
MANAGER-”) is a Bahamas corporation with its principal place ef business in Lyfo_rd »Cay, Naseau, ‘
Bahen}as. The day-to-day Vt‘asks associated with running the eusiness of TEWLETON WORLD, -
such as investmentumana.gement share merketing, distributien redernption fmencial and
regulat0ry reporting, and custodlanshlp of funds are contracted out since 1t has no significant
number of internal employees Defendant TEMPLETON FUND MANAGER has been contracted to. :
serve as the mvestment manager for the TEMPLBTON WORLD.  As the investment manager for
TEMPLETON WORLD, Defendant TEMPLETON FUND MANAGER selects the fund’s mvestmcnts and
operates or supervises most phases of the fund’s business including_ the valuing of the fund’s
portfolio securities and the fund net asset vélne. Defendant TEMPLETON PUND MANAGER has
signiﬁeant contaets with fune shareholders in Madison County as a fes_ﬁli of its operafion and |
: Supewision of TEMPLETON WORLD business and the activities complained of herein occurred, in
whole or in part, in Madisen_ Connty, Illinois. Defendant TEMPLETON FUNDAMANAGER u,tiiiées
‘an 'interactiye'web site to4communicate with fund éharehelders, iricluding those in Madisen.
Connty, I]]inois.regarding the» perform_ance of the Fund and the investments it manages.
4 At all times relevant herein, Plaintiff DONALD BRADFISCH has owned and held -
shafes: in the TEMPLETON WORLD for the puxpose-. of long term investing in international

securities.



. ¢

5. This Court has. jurisdiction over the subject. matter and fhe, parties pursuant to 735
ILCS 5/2-209.
| 6. Venue is proper in this Court pursuant to 735 ILCS 5/2-101.
7. | The foreign sccuritjes puréhased by Defendants’ Funds for their pOrtvfo'li.os_ are
‘v'p‘rincipallAy trad_e;d in secuﬁties_ markets outside of the United St_afes. | |
8. Op‘énv end mutual funcis such as Defendants’ Fuﬁds ha\_(e., been tremendously
v successﬁi in convincing inve_stofs such as Plaintiff ’tF(.).hold"their fund shares b& urging investors
to insest' for the long term and by sffectively markgtiﬁg the various ‘advantage's_ 6f long term
‘ownership of funds ;over direct investmen‘t includiﬁg professional managémént, ﬂiversiﬁc’aﬁon,
| . and liquid‘ity. | |
9. _ Shares of open end mutual funds are sol'd to iﬁvestors such as Plaintiff at a price -
_based upon the net asset s'alue (“NA_V”) per. share plus applicablé sales charges. Investors in
sh'ares may redeem their"s}‘lares, at ths NAYV of the shares lsss any redemption chsrges. |
'10. " The share prices (NAV) of "De.fe'ﬁda.nts’ »r.nutual funds are set by deducﬁﬁg the-
_;'und liabilities from. the- fotal assets of th}ei bortféiio and then dividing by the number of
outstandingishares. | | | N
1. | Becaus’e the sales and 'redeinption-prices are based upon NAYV, which in turn E
. depc_hd_s upon the fluctuating s'a]ue of the fund’s underlying pdrtfolis of securities, Defendants
| recalcxilate the fund net asset value evérjbusiness day. Defendants set the fund share pricev_
: (NAV) once every busmess day at the close of tradmg on the New York Stock Exchange at 4:00

p.m. Eastem Txme. The NAV of the shares is reponed by Defendants to the National

AsSdciation of Securities Dealers (NASD) for public distribution.




12. . In valuing its underlying assets.for purposes of setiiné the _NAV,.D‘éfer‘xjdants usé
the last trade-price in-the-heme market of »eachof—-the-securiti—es"iﬁ"iis--pprtfo-lio:"“A mgmﬁcant :
portion of the securities in the Defcndénts’ pqnfolios are foréi gn secm;iti.es. The ho£ne- mAarkc::ts.
for s_ﬁch fofei_gn»securities include London, Paris, Frankfuﬁ, Moscow, Singapore, Kuala Lurh’puf, 7
Hong Kong, Taipei, Tokyo and Sydney. These markets ‘ar‘e’lo-cated in time ibnés&hat are ﬁve. ‘

 hours to fifteen hours ahead 'éf Ea'stcm.Standard Time. | , |

13.  Studies of world financial markets have esta_blis.hed aSstiatidns between the"
value changes among various mérkets. There 1s a positive éprrelatidn betwécf; value movements.

in the United States market:amri value.mOVeIﬁenﬁs in foreign markets, - Ifthé Unjtt_sd_ Statﬁsfmarket 3
exp‘eﬁcnvc_es an upward movement in values, it can be prcdiéted that Asian markets:wi,ll move
upwérd once trading be_ging their next_da'y. The same upward movement t;,an be _p"fédided for

' .European markets once trading begins their next day. Similarly, if the United States market
experiences a db;vnwafd inovemént in values, it can be ﬁredict_-ed thét Aéian and European
markets will move downward once trading bégiﬁs their next day._”BeCéﬁse of these posiﬁVe

: éorrplatic‘m_s, the'clo‘éihg pﬁqcs' of the foreién securities in the underlying pdrtfol_ib may not reflect

- current market values at thé time ‘beféndant._s set thef;' fund NAV. Appropriété adjﬁstrﬁcnts need
‘to be made to the closing pﬁces of the foreign securities in o‘rder to reflect current market ?alqeé.

- Despite knowledge of the United States market result, the positive correlations and thé stale price

of the fo}eigrl secuﬁties n its underiying portfolio, Defendants do not make any value adjuétment E

to the portfolio’s fdrci@ securities prior to calculating'. funci -NAV and setting share price every

business day.
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14, | The positive correlation between the upward or ddWﬁward movement of value in
the United. States market and subsequent move’ments. in foreign_maa"kets around the world is
betwgen 07 and 0.8. A value of .0.0 -eq\iétes to absblutely no correlation between value
V"movél-nen.ts in United States markets and s'ﬁbsequ_ent movements in foreign markets. A value of

| 1.0'eq'uatés’ to an ébso]ute correiation between value _movemeﬁt‘s in United States markets and
subsequent value xﬁovéments in foreign markets.

v_ 15. Smdies of world ﬁnancial marketé demoné_trété that the greater the percentage
increase ér decréas,'e 1n the value of United States markets, the more '-lil.'cely foreign ﬁmkets will
,postvcbrrespondir_ig.‘value movements. on ASubseq’uent days; The prbbability :that the \}alue
mo-{'ements of forei gn markets will follmév the previoﬁs day’s value movements in United States
markgts 1s 'direcﬂy correlated with the degree or extent of the valué movement of United States
markets. |

16.. Sincé maﬁy of the homé markets for the foreign securities in the Defendants’ éséct
portfolio last traded hours before. thé setting at 4.:-00 p.m. Eastern of the fund NAYV, the 'cllosi_'ng
' pﬁcéé used _to- calculate the :NAV of Def;:nd_ants’ funds are 'siaie_and dé not reflect _pﬁ'cc Arelcvant
ihfonha,ti.on _availablei subseq,uént tq thé for;igﬁ security’s last trade th.;:lt will affect the value 6f
such security. |
| ‘17. During the int-erval- th;at‘ elapses between th’é time that Defendants set their share
NAV (and réleasé 1t té the NASD for cbmfnunication‘ to thé public) on consecutive days, the
| secu'ritiqs markets in Australia, Japan,v ‘Taiwan, 'Hong Kong, Maiaysia, Singapore, Russia,

Germahy, France and the United Kingdom have traded for an entire session from open to close.
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18, The exchange located in Sydney, Australia observes normal mar:ket"tr'ading hours
of 10:00.a.m..to 4:00 p.m,ocal :time.-» Aet—iw-g -t'r-aciing? of-securities traded-on this exchange ends,
| and closing prices for those securities are poste&, at 4:00 pm local timé (2:00-am. Eastern tiﬁle).
| Whén Defendants célculate their fund NAV using closing prices from this exchange,ADefcn‘dants
“ ‘rely upon clos_ihg prices for s_ecurities traded on this exchangé that have been static for 14 hoﬁs.
19. The-e)'{change' located in Tokyo, Japan observés.novnnal'tradi_ng ﬁ0urs 0f9:00 am.
» {o 3:06 pm local time. Active trading of ‘secuﬁtiéé tra'ded on t}us eﬁchange ends, and closiﬁg .
pric.és. for those securities are pt')vsted,, at 3:00 p.m. local time (2:00 a.rﬁ. Eas;tem"thﬂe). When
. befendants calculaic tﬂeir fund NAV using ‘closing prices from this éxchan’ge, :Defgndants ;'el}".
. up'Oﬁ cldSing pnces for securities _t_raded“on this exchange that have been Stat_ié for 14 hours.
'20.4 The. exchar_)ge Ioﬁated in Taipei, Taiw@ observes normal'trading.‘ hbursAof 9:00
‘am. to 1:30 pm. local time. Active ﬁading of sécun'tiqs traded on this exchange énds; aﬁd
- closing prices fér thése Secur_ities aré i)osted, at 1:30 p.m. local tirﬁe (1:30 »a;m. Eastern >tim.e)..
_When Defe‘ndai]ts_célculatev their fund NAV uéin'g closing prices from this exchange, Defendahts
relly.'upon-;lo;sixlxg pﬁges for securities traded on thi‘s exchang.cv that h.ave been static for 14.5
.hqurs. |
21 The éxchangé locatéd in Hong Kong obselr'yes.nonnal.trading hours of 10:00 a.h. :
to 400 pm local time. Activc,irédihg of securities traded on '[hlS exchange ends, and ciosing :
| i)ﬁces ‘for those sécuritiés. are posted, at 4:00'p.m. lppal.timé (4:00-a.m. Eastern time). When,
- Defendants calculaté its fund NAV‘u_sing closin‘gpri'ces ﬁom- this exchange, Defendants fely
upon Vclr(-)sing prices for éecun’ﬁés traded on this exchange tha-éxtvhave been static for 12 hours.

22. The exchange located in Kuala Lumpur, Malaysia observes normal trading hours

6
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of 9:30 am. to 5:00 p.m. local time. Active treding of securities tfaded'on this exchénge ends,
‘énd closing prices for those securities are posted, at 5:00 p.m. local time (5:00 a.m. Eastern time). .
When'Defendents calculaté their fund NAV qéing‘closing prices from thie exéhange, Defendants -
rely ﬁpon élos'ing prices for sec_uniﬁes‘traded on this exchange that have been static foe 11 hours,
23. The exchange located in Singapore observes noﬁnal trading hours of 9:00 a.m. to
5:00 ’p.m. local time. A'c.tiveltrading' of secun't'iesitra_ded on ..tt'xis e_xchange ends, and closing .
‘pnces for those securities are posted at 5:00 ém local txme (5 00 a.m. Eastemn nme) When
Defendants calculate their fund NAV using closing pnces from this exchange Defendants rely
upon closing prices for securities traded on this exchange that have been static for 11 hours.

24, The exchange loeafed in Moscow, Ressia Qbserves normal trading hours of 12:00
pm. to 7:00 p.in._ local time. Active’ trading of securities tradedion this .exchang,e‘ ends, and
elosing -‘pﬁces for those securities_ afe‘ posted, at 7:00 p.m. local time (1 1:00 a.m. Eastern time).
Wheén Defendants celculate,their fund NAV qéing closing. prices from this exehange, Defendants
rely upon closing:prices for securities traded on thi.s exchange that have been static for 5 h'ours,

25. : The exchange lecated in AFrankfurt, Germany observes normal 't'rading' ﬁours of
9:00 a.m. to 8:00 p.m. »locai ‘time.}' Active ifading of »securities_t‘reded on this e);change ends, and
cltosing prices for those secuﬁtieé are po'sted’, at 8:_OO'p.m; locel time (2:00 p.m. Easierﬁ time).._
‘When Defendants calculate their fund NAV usiﬁg closing prices fromAthis exchange, -Defendants
rely upen closiﬁg pri}ce_s for 'secun'ﬁes traded on this exchange that have been static for 2 hours.
26.  The exchange loceted in Paris, France observes normal trading hours of 9:00 a.m.
to 5:30 p.m. local time. Active trading of securities traded on this eﬁchange encis, and closing

prices for those securities are posted at,‘ 5:30 -p.m;.local time (11:30 a.m. Eastern time). When

7
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: -D_efendax.lts' éalcﬁlate their fuﬁd NAV, using closing ﬁricé‘s from this exchange Défenciants rely
upon closing prices for securities traded-on this ex‘change that-have 'béen~sﬁatie for 4.5 ‘hours.

27.  The exchange located in Londoﬁ, England ot’)servcs. nofmal market hours of S:OO
a‘.m;'to 4:30 pm local time. Active tr'a'd‘ing of Sccurities traded on this exchange ends, and
blosing pdées for those éecuﬁtieé are posted at 4:30» p.m. local time (11:30 am. Eastem tir‘ne)l,.
When Defendants calculate their fund NAYV using cl.osing prices ﬁom this e_Xché.ﬁge, Defendaxitg
| _fer uﬁoﬁ closing prices for_s’ccu‘riti‘es traded on this éf(changé that have been static for 4.5 ﬁoﬁrs.

28. A significant pori_ion_ of the ﬁnd‘crlying foreign seéuﬁfieé' in the. Défendants"
péﬂfo-lios are }istéd-bn foreign exchan gcsA énd trade during ea-‘ch.m'afkct."s respecti_i'g scss_i(‘)n." The:
NAVs set by'Dgfendants vd»ob not take into account on a daily basis aﬂy price\réleva'nt informati.on _
that hés'beqome évailablc in this two to fourteen and one/half hour interval, after th§ ﬁnél pnccs :

| for the undet]ying forei gn securities h'av>e been posted but, Pﬁor to the settihg of the NAVs. Suéh
price relev;ant iﬁfonﬁatibﬁ impacts 'the. valuation of these '\ind_erlying forei'gp‘ securities a'nd'is
sig’_ﬁiﬁcant”for valuation because thqﬁnal mérket"prices have become stale and do not réﬂect tﬁe

A curréht market vv‘ahAle of the securities. | |

29. By failing té make daily adjgsﬁnenis based upoﬁ p‘ositive correlations between
upward or do@w&d»movémenté i'n United Statcé and foreién markets and by chboéing to uge =
stale pn'ceé in valuing their ﬁlhd shares and setting their déily NAVs, Defendants have exbosed
léng tcﬁn sh-areholdg:rs't_o market timing ﬁéders who regularly Pmchése and redeem Defendants’

~ shares as part of a préﬁtable trading sir_at'egy. The market timing trading strategy stéxﬁs from the
ability of max}két tim.i.ng traders fo pr-edictkchanges in the NAV. Markéi timing traders are'éb]e to

- predict changes in the NAV because of the positive correlations between value movements in




United States’markets and foreign 'rnar,kets. The stale price s'trategy.of market time_'rs-Who trade
Defendants”shares is to buy“s_hares-on-days-whenﬂre*UnitedStates’*rnarket-moyes up and to sell |
(redeern) shares when the United States market moves dmyn. In erder to derive.manimum
henet'rt' from price relevant info_rmation developed subsequent to the now stale clos_ingph'ees of
the portfolio securities, market timers wait ‘until the fund deadline for buying or selltng :
(redeeming') shares in Defendants’ funds on any particular business day. Beeause Defendants .
cannot buy or sell the forelgn securities in the funds’ underlymg portfolio. (due to the time
difference between New York and the home markets of the forengn secuntles) at the time it sets )
the daily NAV that values the shares it issues and redeems the shares that Defendants issue to - |
and redeem from .'rnarket tlmers do not reﬂect current market prices of the fqrelgn sec’urmes held
by the fund. | |
30.  Due to the -use of stale_pn'ee's by Defendants in valuing the fund shares, market
‘. timers who buy Defendants’ funds’ shares on days when the Umted States market moves up are
buying drscounted shares at the expense of other fund shareholders. because the funds underlymg
: forel gn securities assets are undervalued as of the time of the share purchase. |
31. Due to the use of stale priees by 'Defendants in valuing their ﬁmd shares, Inar]ret
' timers ‘who sel‘] (redeem) Defendants’ shares on days when the United States market m0ves dow'n
are selhng (redeenung) shares at.a premlum at» the expense of other fund shareholders because
the under]ymg forelgn securities assets are overvalued as of the time of the - share sa]e.
(redemption).
32.  Shares in_' Defendants’ funds can be traded, either by purehase or redemptien? only

- once a day at 4:00 p.m. Eastern Time.




| 33 The excess profits that are obtained by vmé‘rket timing tfaders’ taking advantage of
the S’t‘-ﬁ]'e'pﬁﬁﬁ”g of Deferidants’ sharés come 'bf_fll;é’éi('ﬁéﬁSTS—C)—f —fé]1'6W éh'greho_lders.who are non- .
trading long term buy and hold investors. Th'e'trvansfer of wealth from the npnltrading long term
buy'and hold shareholders to the market timers trading Defendants shares in Defendants’ _funds
~ occurs through dilution. | ‘
34,  Market timing traders pay cash fo Defendants fuhdsv. whern- they purchase
| discoﬁnted shares. Market timing traders receive cash from Defendants funds when tﬁey sell
(redéem) their shares at a prgmiu_m. Defendants’ fund NAYV is d_ilu_ted'in both in’s,iances. When
market timing traders are able to buy shares at a di’sbéunt, Defendants’ fund assets suffer 'dil'u-tiori
because the cash received by the fund fbx_’ tﬁeAshares purchasgd is less than the per share value of
the underlying féréigﬂ- securities »Ibecausga of the stale pricing utilize& by Defendants. Likewise,
when market timing traders are able to sell (redeém) shares at a premium, Defendants’ fund
éssets suffér dilution -beééuse the ca;éh baid out by the fund for the shares redéémed is more thﬁn
the per share yalue of the undcr_lying secﬁfitiés, agaiﬁ. due to the stale pricing utilized - by
Defendants. In both" instahceé, when Defeﬁdénts rebeive-less' cash when issuing. and ﬁay‘ out
more cash when redeeming market tiﬁling trader ‘sharés than ‘s\uppoﬁed by the Ava’lue of their
uhderlying foreign sé_curitigs, the résult is a dilutiqh of Defendants’ cash. Since the cash held by -
" the ﬁmd is ~one: of the assets that is‘v'a]_ued.in setting the Défcndants’ daily fund NAYV, it follows | |
that th'e‘diluted fund cash position caﬁseé the fund NAV to be diluted as well. Due to the stale
~ pricing uti]ized by Defendants, long fenn.b__uy and hold shareholders have incurred.a dilution in
the NA\} of their shares and the Weélth represented by that di’luted amount has been transferred to

market timing traders.
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35. By .fa-iling to make daily adjusiin;ants based upon poéitivé cdrre-l.atidns.'—betwgén'
upward movements in United-States and-foreign'markets*and'-'by*-chobsin-g to use stale prices in :
valuing the underlying foreign securities that arc used setting their _dail); NAV, Defeﬁdaﬁté ,'givev.
| market timing traders the opportunity to cam vastly higher returns at no additional risk. Unlike
other market timing based trading, market timers who trade 'Défendants shares do not have‘..t'(; ‘_ :
look iﬁto the future to tiﬁié their purchases' andAriedcmptions- éf shares, réthel;, they have th(:a. _
-~ 1uxufy of being. able to look backwards’beCal‘lse Defendants’ 'shlzire pricing fails to adjusti f-o:r .
recognized positive c':orre]ati‘onsv and uses stale prices m _valuin'g’ its ﬁnéeflyipg‘ zp()rtfo'liq'_, |
~ 'securities. | | -

" 36.  Since it is such an attractive léw risk trading v'ehiélé ‘. fo markét timers,
Defendaﬁts" funds experience increasc__d.v. trading and "transactioﬁ costs, dis.ruptionv of planned
investment strategies, forced and unplanned portfolio turnover including the liquidation . of
investments to meet market timer rédemptioh.requests, Jost Hoppo_r-tux.lity Vbos‘tis-,and assét swings
that negatively impact fund operations and perfohﬁmce- and the éb-i}ity o'f'_'th‘é fund to p'ro'w'/ide'a' - |

"nilaximi.zed_return to long term -shareholde:r‘s. o |
37.  Plaintiff brings thi_s.-cqm_plaint- asAz.a éléss actiqn, again's,t DefendéntsvTiz}.«{PLBTO‘ﬁ- |
FUNDS, INC. and TEMPL};TO& GLOBAL ADVISORS LIMITED, aﬁd pursuant to §5/2-801 et. ‘s'eq., of :
the Iili’nois .Codé of Civil Procedure indiﬁdual_ly and on behalf of a class of ali pei*éons iﬁ-t‘he
United States who have; owned _shﬁres TEMPLETON"WORLD for more &m fou_ﬂeeﬁ days from the -
date of purchase to Ath_e- date of sélé (.red'empii,on) or e)iéhange"(“long term ‘shareh;)]ders”); The
class period commences$ Tfiv'e yéars prior to the filing of this complai'n,t»"tr}‘x-rough thé-date of filing.

"~ Excluded from the class- are Defendants, any p_arent, subsidiary, affiliate, or controlled pefson of

-1
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V- vI_)efen,dants, as well as the efﬁcefs, directors, agents, servants of.emeloyees of Defendents, and
' 'ﬁhﬁiﬁhﬁé’dﬁté"féﬁ”ﬁﬂy_ﬁﬁéﬁber%f4ahyi3§ﬁéh-ﬁEfs'eh€lA%s’“e’%%@ﬁdédﬁ‘éihy-jud-gewho‘-may preside .
ovcr»_this case. |
38.  Plaintiffis a meﬁber of the class and will fairly and.adequately assert and protect
" the intereeis of the class. The in.t.erest of the Plaintiff is ‘coihei’dent with, and not éhtagenistic to,
those of other merhbers of the class. Plaintiff has re_tained attomeys who ‘ayeexperienccd in claes
| actioh-liﬁgation.
39. Members of the class are so numerous that jbihder ef all'; members is -
imprac'ticableT
40.  Common questions of law_or fact predominate over any questions affecting only
individuel memhers of_ the Class. Common QUestions include, Abut.are not lim_ited to, the -
felldwinge
i whether defehdants fai]ed to prepeflj' evaluate on a daily basis wheihef a
‘ significant event affecting the value of Templeton World’s portfolio of

securities had occurred after the foreign home markets for such securities
had closed but before the fund’s NAV calculahon and share pnce settmg,

ii.  whether defendants falled to properly-' _1mplement Templeton World’s
- portfolio valuation and share pricing policies and procedures making daily
adjustments based upon United States market results and recognized
positive correlations between upward movements in United States and - -
foreign markets in the valuation of the fund’s portfolio securities pnor to .

the ealculatmn of the fund NAV and settmg of the share price;

ii. - .whether defendants failed to pro_perly implement Templeton World’s
- portfolio valuation and share pricing policies and procedures making daily:
- adjustments to stale closing prices of the underlying portfolio securities-
_ before the fund’s NAV calculation and share price setting;

iv. whether defendants failed to properly implement Temp]eton World’s
portfolio valuation and share pricing policies so-as to require the use of
fair value pricing on a daily basis to value portfolio securities and fund

NAYV and share prices when closing prices of portfolio securities did- not
12



vi.

Vil.

viii.

reflect their market values';

whether- -defendants—failed- to -protect- Templeton World’s" long term -
shareholders from market timing traders of fund- shares who use
Templeton World’s shares as a trading vehicle to eam profits .at. the
expense of long term shareholders because of the failure of TEMPLETON
FUNDS and TEMPLETON FUND MANAGER to make daily a_djustments,_based '
upon known United States market results and recognized positive
correlations between upward movements in United States and foreign -
markets, prior to the daily calculation of the fund NAV and the setting of
share prices as well as their use of stale prices in the valuation of the .
fund’s portfolio securities prior to the dally calculatlon of the fund NAV
and the settmg of share prices; :

‘whether defendants breached the dutles they owed to plamtxﬁ' and- the

class;
whether plaintiff and the class have been damaged and, if so,

the extent of such damages.

41.  The prosecution of separéte actions by individual members of the Claés would

create a risk of:

i

inconsistent or varymg adjudications with respect to 1nd1v1dual members -
of the class; and '

adjudication with respect to individual members of the class, which would,
as a practical matter, be dispositive of the interests of other members not
parties to the adjudication or substantxally impair or 1mpede thelr abxhty to
protect their interest.

' 42.  The class action method is appropriate for the fair and efficient prosecution of this

action.’

43, Individual litigation of all claims, which might be brought by all class members

would produce a multiplicity of cases so that the judicial system would be congested for-:jears.:

- Class treatment, by contrast, provides manageable judicial treatment calculated to bring a rapid
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~ conclusion to all litigation of all claixﬁs arising from the conduct of the defendants.

Count §
COMES NOW Plaintiff DONALD BRAbFISCH, individually -aﬁd on behalf of all others
'similarl'y' situated, by and through his undersigned counsel, and for Count I of hls Complaint
against Defendants ;I‘EMPLETON FUNDS and TEr;'IPLETON FUND MA&AGER,_states as‘follows:
44 Plaintiff repeats and ‘inqorporates by referen(;e;.parégraphé 1_ thrﬁugh 43 as if fully
" set forth herein |
45, _Défe’ﬁdant TEMPLETON FUNDS 6perzites Templetofl World as an o_pén end mutual
fuxjid with the‘sta»ted goal of providing lqng term capita‘l growth to investors who hold shares of
the ﬁnd. The fuﬁd expressly states in its pfospectus that it seeks tb achieve 1ts ix_l've_stment goal -
throﬁgh a policy of iﬁv'esting’ in stocks and debt obligations of compahies Oﬁtside of the Uﬁitéd
States. | | | -
46.  Defendant TEMPLETON FUND MANAGER serves as the investment manéger‘vfor o
‘Templeton World. " 'De»fen.dam TEMPLETON :P;UND WNAGER provides‘, ‘among oth_ér things,
portfolio managemcﬁt.sérvices and selects 't_hé securities for Témpletbn-World to buy, hold 'of
i-sé'll. Tempieton World pays ]jefendant TEMPLETON FUND MA.NAGBR set fees based on .tlvle
p’cfcen_tage of assets under nianageﬁ]ént for managing 'I_‘émpleton World’s assets. ‘Defe.ndant :
TEMPLETON FUND MANAGER’S 'compensétion and 'managefhent of the Templeion World are.
required to be reviewed and approved by Defendant TEMPLETON FUNDS’ board of difectoré. -
| 47 .- At all times relevant hereto, Plaintiff BRADFISCH has owned shares in Tempieton

World. -

14
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48. In ;indcrtaking their role as investment managers with res’peét tb the Funds, "
Defendants directly er-impliedly-held: thémselves out-‘as élé'i}]ed';'épet:i‘é'l"i"sts in the field of
investment management, possessing thé knowledge, skill and care ordiﬁa_rily used by.reésépa.b‘ly-
well—.qu'avliﬁ:ed} members of their_profes'sion. |
49. It thereby became the duty of Defendants to exéréise that degree of knbwledge_, -
skill aﬁd care ordinarily us'éd by réason‘zibly wel_l;qualiﬁed memb“e-rs of their proféssion.
50.  Defendants loie\%/, or were negligent in not knowing,' that the CIOSing pribés_ for til_e .
foreign securities represented in t_ﬁe’Templetoq World and‘ ﬁsed by Defendaﬁté to ca_lcu-l'at'e‘NA\_f |
for said Fund did not repres_ent. fair value becéuse, inter alia, those prices did nétgrcﬂ'ect' chanée_s‘
in trading prices asa re;ult of trading which Defendants knpw, or were hegligént in not l;nowihg,_
occuned daily after the closing of the _NgW York Stock Exchange. |
51.  Defendants breached t_ﬁeir duties of due care owed to P]aintiff BRADFISCﬁ and
similarly situéted. owners of the Templeton W’ovr_ld by, inter a]iua: |
i f:ii]ing to properly evaluaté‘on a daily baéjs whet}f;ér a si'gniﬁ_c,a.nfe\feht‘» |
affecting ‘the value of Templeton World’s portfolio of securities had
occurred after the foreign trading markets for such securities had closed

but before Defendants calculated NAV and share prices; -

il fallmg to 1mplement Templeton Woild’s portfoho valuatlon and share
' pncmg policies and procedures; and :

i, al]owmg portfolio valuatxon and share pricing policies and procedures
which benefited market timing traders of Templeton World’s shares at the
expense of Iong term shareholders.

52. " As a direct and proximate result of the Defendants’ breach of their duties, Plaintiff

BRADFISCH and the class have suffered damages in the amount to be proven at triai, but less 1hém

- $75,000 per plaintiff or class 'membér, including all compensatory damages, punitive damages, -
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attorneys’ fees and costs.
'WHEREFORE, Plaintiff and the Class prztys that the Court enter judgment in his favor
and against TEMPLETON FUNDS, INC. and .TEMP-LETON GLOBAL ADVISORS LIMITED, as follows:
A, Ordering that this action be maintained as a class action pursuant to '73_5
“ILCS 5/2 801 and the following class be certified:
All"peréons in the United States who held shares in the Templeton
World for a period of more than fourteen days before redeeming or
exchanging them during the period beginning from ﬁye years prior
to and through the date of the filing of this complaint; :
B. vaarding Plaintiff and the Class compertsatory damage_s_,; prejudgment
' interest, costs of suits, punitive damages and attorneys’ fees for an amount representing the
damages c'aused By Defendants’ breach of their duties not to exceed $75,000 per plaintiff or class

member. .

Count II |

_ COMES NOW Plaiotiff DONALD’BRA.DFISCH,- irictiv_idually atxd on behalf of all 'othet‘s
’si.rnitlarlyvsituated, by»ban_d '.tvhrough his undersigned counse]', and for (jount 1I of his Complaint
egainst Defendants ﬁMPLEToﬁ FuUNDs and TEMPLBTO& FunD WNAGBR  states as followe:
| 53.  Plaintiff repeats and mcorporates by reference paragraphs 1 through 43 and 45 ]
through 50 as if fully set forth herein.

54. On or about (Jan’uary 1, 1965), applicab]e published regulations expressly

recognizéd that. changes in trading pn'c,es. of'oecuﬁties in the Templeton World ntight occur daily
aﬁer-_the clostng of the New York Stock Exchan'ge. .

55.  With utter indifference and conscious_"disrega‘rd for Plaintiff BRADFISCH’s
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investment and the investments of similarly situated fund owners, Defendants willfully and

wantonly breached their duties to Plaintiff BRADFISCH and similarly situated owners by, inter

alia;

il

- 1il

iv.

failing to know and 1mplement applicable rules and regulations concernmg
the calculation of NAV; '

failing to properly evaluate on a daxly basis whether a significant event
affecting the value of Templeton World’s portfolio- of securities had
occurred afier the foreign trading markets for such securities had closed
but before Defendants calculated NAV and share prices; '

failing to 1mplement Templeton World’s portfoho valuatxon and share
pricing policies and procedures and

allowing ponfoho valuation and share pncmg policies and procedures |
which benefited market timing traders of Templeton World’s shares at the |
expense of long term shareholders.

56.  Asa direct and proximate result of the Defendants’ breach of their duties, :Plaintiff

-BRADFISCH and the class have suffered damages in the amount to be proven at trial, but less than

$75,000 per plaintiff or class member, including all compensatory damages, vpuniti\-re damages,

attorneys’ fees and costs.

WHEREFORE, Plaintiff and the Class pray that the Court enter jud_gnrlent‘in their favor

and against TEMPLETON FUNDS INC. and TEMPLETON GLOBAL ADVISORS LIMITED, as follows:

A.

Ordering that this action be maintained as a class action pursuant-to 735

TLCS 5/2 801 and the following class be certified:

All persons in the United States who held shares in the Templeton
World for a period of more than fourteen days before redeeming or
exchanging them during the period beginning from five. years prior
to and through the date of the filing of this complaint;

17
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B. ~ Awarding Plaintiff and the Class compensatory damages, prejudgment
interest;-eosts of suits,-punitive- damages-and- attorneys’-fees—for-an-amount representing the

damages caused by Defendants’ breach of their duti es not to exceed $75,000 per plaintiff or class

" ‘member.

Donald 'Bradﬁsch, individually and on behalf of all
other similarly situated

KOREIN-TILLERY
. //.-’ /

epshen’M. Tillery #283495
10 Executive Woods Court’
Swansea, Illinois 62226
- Telephone: 618.277.1180
~ Facsimile: 314.241.3525

George A. Zelcs #3123738

Three First National Plaza -

70 West Madison, Suite 660
Chicago, Illinois 60602
Telephone: 312.641.9750
Facsimile: 312.641.9751

E-mail: gzelcs@koreintillery.com

Klint Bruno #6257742
- Law Offices of Klint Bruno
~ 1131 Lake Street
. Oak Park, Illinois 60301
“Telephone: 312.286.4915
Attorneys for Plaintiffs and the Class
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"IN THE CIRCUIT COURT
o THIRD JUDICIAL CIRCUIT
S “* =~ . MADISON COUNTY, ILLINOIS ™~

DONALD BRADFISCH, individually and on behalf
of all others sxmllarly situated, '

Plaintiffs,

TEMPLETON FUNDS, INC., a corporation, and . -
~ - TEMPLETON GLOBAL-ADVISORS LIMITED,

)
)
)
) |
| N )
Vs, - _ ) . CauseNo. = . =>
. _ ) ,
)
)
Defendants. )

AFFIDAVIT OF STEPHEN M. TILLERY

I STEPHEN M. TILLERY, bemg first duly sworm upon my oath, depose and state as follows
1. That I am one of the attorneys representmg the Plamtlffs ﬁlmg the above -captioned
o cause of action.

2, That the total of money damages sought by Plaihtiffs in this cause_of actioh, 'in‘cluding
all damages spec.iﬁcall-y p]eao in the Complaint as well as all other damages to which Plaintiffs and |
E .members of the class may otherwise be entitled, exceeds Fifty Thousand Dollars ($50 000) in total,

but'is less than $75 000 per Plamtlﬁ' or class member

'STATE OF ILLINOIS )
T o )ss,
COUNTY OF CLINTON ) -

Subscribed and sworn to before me, a Notary Public, this Srd day of October, .2003‘,

Wt

My COLURASSIODEHPRIER Ay Notary Public
B omcm SEAL ; :

MELISSA E. BOWMAN.
Notary Public, State of lllinois
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IN THE CIRCUIT COURT OF MADISON COUNTY

STATE OF ILLINOIS  CLERK GF CROUIT COU
; THIRD JUDICIAL WCUIT
DONALD BRADFISCH, individually and on ) MADISON COUNTY, LLINOIS
behalf of all others similarly situated, )
)
Plaintiff, )
) Case No: 03-L-1361 i
Vs. _ ) :
) EXHIBIT
TEMPLETON FUNDS, INC. and ) e
TEMPLETON GLOBAL ADVISORS, LTD., )
Defendants. ;

MOTION OF TEMPLETON GLOBAL ADVISORS LIMITED
TO DISMISS FOR LACK OF PERSONAL JURISDICTION:
§ 5/2-301 1LL. CODE CIV. PROC.

Defendant Templeton Global Advisors Limited ("Global Advisors"), by its attorneys,
respectfully moves the Court to dismiss this action as to it pursuant to Section 5{2—301 of the Illinois
Code of Civil Procedure for lack of personal jurisdiction over Global Advisors.

In support of its motion, Global Advisors states as follows:

» 1. The Complaint

1. The Complaint herein was filed by an alleged investor in Templetpn quld F und, a
mutual fund (the "Fund"), purporting to sue on behalf of himself and a putative class of investors in
the Fund. The Complaint names two defendants, Templetén Funds, Inc., the Flonida-based sponsor

of the Fund, and Global Advisors, the Bahamas-based adviser to the Fund.

2. The Complaint alleges that the defendants improperly value the Fund’s shares by
using the last trade price in the home market of each foreign security held by the Fund. (Cplt. § 12).
The Complaint alleges that those foreign prices are "stale” since they do not reflect the current value
of those shares at 4:.00 p.m. ES.T. (Cplt. § 16). The Complaint alleges that the defendants’ use of

stale prices injures Fund shareholders, in that market-timing traders may take advantage of the stale




}

prices to obtain excess profits at the expense of the Fund and its shareholders. ‘The Complaint
alleges that market-timing traders allegedly make such improper profits when they purchase Fund
shares from the Fund at a "discount” or redeem Fund shares of the Fund at a "premium."” (Cplt.
99 29-34). The Complaint alleges that as a result of that trading by "market timers”: (a) the Fund
assets (and thus the value of each share of that Fund) are reduced; (b) the Fund suffers increased
trading and transaction costs; (c) the Fund’s strategies are disrupted; and (d) the Fund incurs lost
opportunity costs and is subjected to "asset swings." (Cplt. 7§ 35-36).

I1I. Ground for Dismissal: Section 5/2-301 -- Lack of Personal Jurisdiction

3. The Illinois courts, and the United States Supreme Court, have recognized two

distinct types of personal jurisdiction: general and specific. See Helicopteros Nacionales de

Colombia, S.A. v. Hall, 466 U.S. 408, 414-15 (1984); Radosta v. Devil’s Head Sk Lodge, 172 1l1.

App. 3d 289, 526 N.E.2d 561 (1988); Rokeby-Johnson v. Derek Bryant Ins. Brokers, Ltd., 230 111

App. 3d 308, 594 N.E.2d 1190 (1992).
4. For general personal jurisdiction, a defendant’s contacts with Illinois must be

"substantial as well as "continuous and systematic." Helicopteros, 466 U.S. at 415-16; Khan'v. Van

Remmen, Inc., 325 Ill. App. 3d 49, 756 N.E.2d 902 (2001); Kadala v. Cunard Lines, Ltd., 226 Iil.

App. 3d 302, 589 N.E.2d 802, 810 (1992); Huck v. Northern Ind. Pub. Serv. Co., 117 Ill. App. 3d

837, 453 N.E.2d 1365 (1983).
5. For specific jurisdiction, a defendant must have "purposefully directed” its activities
at Illinois and the claims for relief must directly "arise out of or relate” to those activities.

Helicopteros, 466 U.S. at 414. This Court has neither general nor specific personal jurisdiction over

Global Advisors.

a. General Personal Jurisdiction -- The Court lacks general personal




jurisdiction over Global Advisors because:

(1) Global Advisors is a corporation organized under the laws of the
Bahamas with its principal place of business in Lyford Cay, Bahamas;
(11) Global Advisors has no employees, officers or directors located in
Illinois;

(iii) Global Advisors has no office é_nd no business records in Illinois. Its
sole office is in the Bahamas. Its records are located generally in the
Bahamas and Flonda;

(1v) Global Advisors is not ]icenged or qualified to do business in Illinois;
(v) Global Advisors has no phone number or agent for service of process
in Illinois;

(vi)  Global Advisors has no bank account in Illinois;

(vii) Global Advisors has no revenues from, and no clients in, Illinois; and

(viii) Global Advisors makes no solicitations of clients in Illinois.

In sum, Global Advisors does not have the requisite "substantial, continuous and systemic"”

contacts with the State of Illinois for this Court to exercise general personal jurisdiction over it. .

b.

Specific Personal Jurisdiction -- This Court lacks specific personal

junsdiction because no allegedly actionable activity was "purposefully directed” at Illinois. None

of the challenged conduct (i.e. the alleged mis-valuation of portfolio securities of the Fund) occurred

in Illinois. Accordingly, there is no basis for this Court to exercise specific personal jurisdiction over

Global Advisors.’

! Given the absence of any meaningful contact by Global Advisors with Hlinois (e.g. any act by
which it purposefully availed itself of the privilege of conducting business in Illinois), the due .
process requirements of the United States Constitution are not met here. See also Pilipauskas v.
Yakel, 258 TIl. App. 3d 47, 629 N.E.2d 733 (1994).

3



6. Global Advisors will file a memorandum of law setting forth its legal arguments and
case authority supporting the dismissal of Plaintiff’s claims agaiﬁst Global Advisors.

Wherefore, for. the reasons set forth herein, in the attached Affidavit of Gregory E.
McGowan, and in the memorandum of law to be filed in support of this motion, Defendant
Templeton Global Advisors Limited respectfully requests that the Court grant the motion to dismiss
the Complaint against it for lack of peréonal jurisdiction.

Dated: August 12, 2004

Respectfully submitted,

ARMSTRONG TEASDALE LLP
Raymond R. Fourme #3126094
Glenn E. Davis #6184597
Lisa M. Wood #6202911
Jacqueline P. Ulin. #6276863

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102- 2740
(314) 621-5070

(314) 621-5065 (Facsimile)




OF COUNSEL:

Daniel A. Pollack, Esq.
Martin 1. Kaminsky, Esq.

Edward T. McDermott, Esq.

Anthony Zaccaria, Esq.
Pollack & Kaminsky

114 West 47" Street

New York, NY 10036
(212) 575-4700

(212) 575-6560 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON FUNDS, INC. AND
TEMPLETON GLOBAL ADVISORS, LTD.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoihg document

was served by first-class mail, postage prepaid, upon the attomneys listed below, on this 12" day
of August, 2004: '

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, lllinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missouni 63101

ATTORNEYS FOR PLAINTIFFS
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In the Circuit Court
Third Judicial Circuit
Madison County, Illinois

Donald Bradfisch, individually and
on behalf of all others similarly :
situated, : Cause No. 03L-1361

Plaintiff,

-against- . : Affidavit of
: Greqgory E. McGowan

Templeton Funds, Inc., a corporation
and Templeton Global Advisors Limited,

Defendants.
State of Florida )

} ss
Broward County )

Gregory E. McGowan, being first duly sworn, deposes: and

states:

1. I am an Executive Vice President and Secretary of
" Defendant Templeton Global Advisors Limited ("Global Advisors"),
and have been an officer of Global Advisors since 1992. I submit
this Affidavit in Support of Global Advisors' Motion to Dismiss the
Complaint against it for lack of personal jurisdiction pursuant to
§ 5/2-301, Il1l. Code Civ. Pro. I have personal knowledge of the

matters set forth herein. .

2. Defendant Global Advisors is a corporation organized
under the laws of the Bahamas with its sole place of business in

Lyford Cay, Nassau, Bahamas.



3. Global Advisors, at all relevant times, has provided’
investment advisory services to Templeton World Fund (the “Fund"),
a Florida-based mutual fund in which plaintiff Donald Bradfisch

alleges he is a shareholder.

4. None of the challenged conduct of Global Advisors — the
allegedly improper valuations of portfolio securities of the Fund
and allegedly allowing "market timing" transactions in the Fund —

were performed or occurred in Illinois.

5. None of Global Advisors' 50 employees, directors or
officers resides or works in Illinois. All of its employees are
located in the Bahamas. Its officers and directors reside in the

Bahamas and elsewhere — but none in Illinois.

6. Global Advisors receives no revenue from Illinois, and
has no clients in Illinois. Global Advisors has not solicited and

does not solicit business in Illinois.

7. Global Advisors has no office in Illinois. As noted

above, its sole office is in the Bahamas.

8. Global Advisors is not licensed or qualified to do
N .

business in Illinois and is not doing business in Illinois.

9. Global Advisors has no business records in Illinois. 1Its

business records are locatéd principally in the Bahamas and
Florida.

10. Global Advisors has no bank account in Illinois.




11. Global Advisors has no agent for service of process in

Illinois.

@—\4’/?’%\( f{N_/

Gregory McGowan

Subscribed and sworn to before me
this /29 day of June, 2004.

Lo [ Monet

/[ Nothry Public

R/ Q DDh48s87
. 10; oF MY COMMISSION EXPings
: R SEPT 16,2006




IN THE CIRCUIT COURT OF MADISON CO

STATE OF ILLINOIS |
SEP 16 %
DONALD BRADFISCH, individually and on ) CLERK OF CIRCUIT Q@%‘Snﬁ
behalf of all others similarly situated, ; W“S:Egéugé%ﬁ%i\%_ut*o%
Plaintiff, )
)
Vs. ) Case No: 03-L-1361
)
TEMPLETON FUNDS, INC. and )
TEMPLETON GLOBAL ADBVISORS, LTD., )
Defendants. ;

MEMORANDUM OF LAW OF
DEFENDANT TEMPLETON GLOBAL ADVISORS, LIMITED
IN SUPPORT OF MOTION TO DISMISS
FOR LACK OF PERSONAL JURISDICTION

Defendant Templeton Global Advisors, Limited (“Global Advisors”) submits this
memorandum of law in support of its motion to dismiss the Complaint against it for lack of
personal jurisdiction, pursuant to § 5/2-301, Ill. Code Civ. Pro. Global Advisors is a foreign
mvestment adviser with no contact with Illinois for junisdictional purposes. It does not have any
office, employees, officers, directors, or chents in Illinois. It does not so¥icit clients in Ilhinois. It
1s not “doing business” in Illinois. lts sole office 1s in Nassau, the Bahamas. Its sole business is
as an investment adviser to a Florida-based mutual fund (and other clients not based in Illinois). “
In addition, the allegedly actionable conduct ~ the so-called “stale” pricing of portfolio securities
of the Florida-based mutual fund (in which Plaintiff 1s allegedly an investor) — did not take place
in Illinois. Plaintiff does not state a‘nythingito the contrary in the Complaint. For these and other

reasons set forth in the accompanying papers, the Court should hold that it lacks personal

jurisdiction over Defendant Global Advisors.



The Facts
The relevant facts are set forth m the affidavit of Gregory E. McGowan filed with the
motion and, in the interests of brevity, will not be repeated herein.
The Law

The Court Lacks Personal Jurisdiction
Over Defendant Global Advisors

Plaintiff cannot satisfy the “quite high” standard for this Court’s general jurisdiction,’

namely that Global Advisors’ contdcts with Illinois were not occasional or transient, but were

“continuous, permanent, ongoing and systematic.” Cook Assocs., Inc. v. Lexington United

Corp., 87 11l. 2d 190, 201, 429 N.E.2d 847, 852 (1981); Kadala v. Cunard Lines Ltd., 226 Tll.

App. 3d 302, 314, 589 N.E.2d 802, 810 (1% Dist. 1992).

In Rokeby-Johnson v. Derek Bryant Insurance Brokers, Ltd., 230 Ill. App. 3d 308, 320,
594 N.E.2d 1190, 1198-99 (1* Dist. 1992), the Court h~e]d that personal jurisdiction, on the
ground of “doing business,” was lacking as to a London-based insurance broker which was
alleged to have breached its contracts with plaintiffs to supervise another firm which would issue

insurance policies to plaintiffs, stating (at 1198):

Under the proper analysis, there is no showing here that Bryant Brokers
was “‘doing business” in Illinois. The record does not reveal that
Bryant Brokers actively procured business from Illinois. Plaintiffs
allege that Bryant Brokers “made repeated solicitations and visits of its
officers to Illinois”; however, under Cook and its progeny, mere
solicitation does not vest jurisdiction in the Illinois courts.

' The “specific” form of personal jurisdiction is not an issue in this action. Plaintiff’s claims do
not arise out of any challenged activity in Iflinois. Thus, there is no basis for “specific” personal
jurisdiction. Campbell v. Mills, 262 Tll. App. 3d 624, 628, 634 N.E.2d 41, 44 (5™ Dist. 1994).
Similarly, given the absence of any meaningful contact by Global Advisors (e.g., any act by
which 1t purposefully availed itself of the privilege of conducting business in Illinois), the due
process requirements of the United States Constitution are not met for this Court to exercise

junisdiction over Global Advisors. See, e.g., Pilipauskas v. Yakel, 258 Ill. App. 3d 47, 629
N.E.2d 733, 738-41 (1* Dist. 1994).




Furthermore, in Khan v. Van Remmcn, Inc., 325 111. App. 3d 49, 55, 756 N.E.2d 902, 908

(2™ Dist. 2001), the Court held that the defendant Wisconsin-based company, in an action to

recover wages from it, was not “doing business” in Illinois even when it had clients in Illinois,

stating (at 908):

We do not consider the placement of four employees with Illinois
companies over a five-year period to be sufficiently permanent or
continuous contacts to constitute “doing business” in Illinois.

Contrary to plaintiff’s assertion, the fact that a nonresident
corporation has clients in Illinois does not necessarily lead to the
conclusion that the corporation was doing business in Illinois. . . .
Further, VR1 had no offices in Ilhnois, no 1llinois phone number, and
no other permanent or continuous connection with Illinois that would
establish that 1t was doing business in Illinois.

Again, in Kadala, 589 N.E.2d at 810, the Court held that revenues eamed by an out-of-
state business through extensive advertising in Illinois did not submit-the business to jurisdiction

under the “doing business” test, stating (at 810):

Plaintiff here emphasizes the extensive nature of defendant’s
advertising activity in Illinois and revenues derived from Ilinois in
support of her contention that defendant has conducted business on a
“continuing and systematic basis.” We do not, however, believe that
these activities satisfy the “doing business” test. . . . At best,
advertising amounts only to solicitation, which, as discussed above, is
msufficient to submit a defendant to -jurisdiction under the “doing
business” test, as it is insufficient under the “transaction of business”
test postulated under section 2-209 of the long-arm statute. [citations
omitted] The fact that a defendant who solicits business in the State
derives revenue from the State would seem to be implicit, even though
not expressly discussed in the cases, as a natural result [of] successful
solicitation, and not an independent factor upon which to determine that
a non-resident corporation is “doing business” in the State. Moreover,
defendant here did not receive any revenues in this state; all payments
were received in its New York office. Accordingly, we hold that
defendant is not “doing business” in Illinois so as to be amenable to in
personam jurisdiction.

Accord Radosta v. Devil’s Head Ski Lodge, 172 Ill. App. 3d 289, 294-96‘, S26 N.E.2d 561, 564-

65 (1* Dist. 1988) (the “doing business” test was not satisfied where an out-of-state business sold



its ski services in local Illinois shops, bought billboard advertising in Illinois, and had an Illinois

/
telephone number, and attended annual trade shows in Illinois); Huck v. Northern Ind. Pub. Serv.

Co., 117 Tl App. 3d 837, 843-44, 453 N.E.2d 1365, 1371 (1* Dist. 1983) (“doing business” test
not satisfied where defendant maintained no offices, solicited no business and had no employees,
agents or customers in lllinois).

Here, these holdings mandate a finding that the Court lacks “general” personal
jurisdiction over Global Advisors. As shown in the Affidavit of Gregory E. McGowan, Global
Advisors has not even had occasional contacts with IHlinois sufficient for jurisdictional purposes.
It has had no physical presence in Illinois. Like the defendant in Khan, 756 N.E.2d at 908,
Global Advisors has “had no offices in Illinois [and] no Illinois phone number.” Its sole office
has been and 1s in the Bahamas. It has no employees, offices or agents in THlinois. See Huck,
453 N.E.2d at 1371. It also has had no client in Illinois. See Khan, 756 N.E.2d at 908, where the
Court found that the defendant was not “doing business” in Illinois even thbugh it was servicing

chients in Itlinois. Global Advisors also does not go into Illinois to solicit business. See Rokeby-

Johnson, 594 N.E.2d at 1198-99. It also has none of the other indicia of “doing business” in
IMinois: it 1s not licensed or qualified to do business in Illinois, 1t has no bank account in lilinois,
and it has no repfesentatives in Illinois for seﬁrice of process or; otherwise.
Conclusion
The Court should dismiss the Complaint against Defendant Templeton Global Advisors
Limited on the ground of lack of personal jurisdiction.

Dated: September 16, 2004



Respectfully submitted,

ARMSTRONG TEASDALE LLP

By X . /\,/&MQ

Raymond R. Fournie #3126094
Glenn E. Davis #6184597
Lisa M. Wood #6202911
Jacqueline P. Ulin #6276863

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070

(314) 621-5065 (Facsimile)
OF COUNSEL:

Dantel A. Pollack, Esq.
Martin 1. Kaminsky, Esq.
Edward T. McDermott, Esq.
Anthony Zaccaria, Esq.
Pollack & Kaminsky

114 West 47" Street

New York, NY 10036
(212) 575-4700

(212) 575-6560 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON FUNDS, INC. AND
TEMPLETON GLOBAL ADVISORS, LTD.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document

was served by first-class mail, postage prepald upon the attorneys listed below, on this 16™ day
of September, 2004:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Jlinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missouri 63101

Andrew S. Friedman
Francis J. Balint, Jr.

BONNETT, FAIRBOURN, FRIEDMAN
& BALINT, P.C.

2901 N. Central Ave., Suite 1000
Phoenix, Anzona 85012

ATTORNEYS FOR PLAINTIFF
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IN THE CIRCUIT COURT OF MADISON COUNTY T JUDCIAL GHLUR
AADISON COUNTY, ItU
STATE OF ILLINOIS ' -
DONALD BRADFISCH, individually and on )
behalf of all other similarly situated, )
| )
Plaintiff, )
) Case No: 03-L-1361
VS. )
‘ ) JURY TRIAL DEMANDED
TEMPLETON FUNDS, INC. and )
TEMPLETON GLOBAL ADVISORS, LTD.,
~Defendants. ;
Answer of

Templeton Funds, Inc.
to the Complaint

Defendant Templeton Funds, Inc. (“Funds, Inc.”). answers the Complaint as follows:

Funds, Inc. denies the allegations in the Complaint about or pertinent to Funds, Inc., Templeton

Global ‘Advisors Limited (“Global Advisors™) and Plaintiff Donald Bradfisch unless expressly admitted

or otherwise responded to as follows:

Para.

Response

Denies knowledge or information sufficient to form a belief as to the truth of the -

allegations about Donald Bradfisch’s residence.

Denies, except admits that Funds, Inc. is a Maryland Corporation with its
prncipal place of business in Fort Lauderdale, Florida, and asserts that a uniform
investment company notice filing was filed with the State of Illinois for Funds,

EXHIBIT

Inc.

tabbies’

D o 3




10.

11

Denies, except admits that Global Advisors is a Bahamas corporation with its
principal place of business in Nassau, Bahamas; that the day-to-day tasks
associated with running the business of the Templeton World Fund (the “Fund”),
such as investment management, share marketing, distribution, redemption,‘
financial and regulatory reporting and custodianship of funds are contracted out
since it has no employees; that Global Advisors is under contract to serve as the

investment manager for the Fund, and that Global Advisors selects the Fund’s

investments.

Denies knowledge or information sufficient to form a belief as to the truth of the

allegations.

Denies.

Denies, except admits that the foreign securities purchaséd by the Fund for its

portfolio are traded principally in secunities markets outside of the United States.

Denies.

Denies, except admits that, in general, shares of open end mutual funds are sold to
investors at a price based upon the net asset value (“NAV”) per share plus any
applicable charges; and that those investors may redeem their share(s) at the NAV

of the share(s) less any applicable charges.

Admits.

Dentes, except admits that sales and redemption prices are based upon the NAV
which in turm depends, in part, upon the fluctuating value of the Fund’s

underlying portfolio of securities; the NAV 1s recalculated evéryvbusiness day;

2




12.

13.

14.-15.

16.

17,

18.

and that the Fund share price (NAV) is set once every business day at the close of

trading on the New York Stock Exchange.

Denies, except admits that a significant portion })f the securities in the Fund are
foreign securities; the home markets for such foreign securities may include
London, Paris, Frankfurt, Moscow, Singapore, Kuala Lumpur, Hong Kong,
Taipei, Tokyo and Sydney; and those markets are located 1n time zones that are

approximately five hours to fifteen hours ahead of Eastern Standard Time.

Denies, except denies knowledge or information sufficient to form a belief as to
the truth of the allegations about “[s]tudies of world financial markets”; and
“positive correlation{s]”, particularly between movements in the United States

market and movements in foreign markets.

Denies knowledge or information sufficient to form a belief as the truth of the

allegations.

Denies.

Denies, except admits on information and belief that the securities markets in
Australia, Jaf)an, Taiwan, Hong Kong, Malaysia, Singapore, Russia, Germany,
France and the United Kingdom have traded for an entire session before the NAV

is set for the Fund.

Denies, except édmits on infonnation and belief that the exchange located in
Sydney, Australia observes normal trading hours of 10:00 a.m. to 4:00 p.m. local
time; and that, in general, activé trading of securities traded on this exchange
ends, and closing prices for those securities are posted at 4:00 p.m. local time

(often at 2:00 a.m. Eastern time).




19.

20.

21.

22.

23.

Denies, except admits on information and belief that the exchange located in
Tokyo, Japan observes normal trading hours of 9:00 a.m. to 3:00 p.m. local time;
and that, in general, active trading of secunities traded on this exchange ends, and

closing prices for those securities are posted at 3:00 p.m. local time (often at 2:00

a.m. Eastern time).

Denies, except admits on information and belief that the exchange located in
Taipei, Taiwan observes normal trading hours of 9:00 a.m. to 1:30 p.m. local
time; and that, in general, act.ive trading of securities traded on this exchange
ends, and closing prices for those securities are posted at 1:30 p.m. local time

(often at 1:30 a.m. Eastern time).

Denies, except admits on information and belief that the exchange located in
Hong Kong observes normal trading hours of 10:00 a.m. to 4:00 p.m. local time;
and that, in general, active trading of secunties traded on this exchange ends, and

closing prices for those securities are posted at 4:00 p.m. local time (often at 4:00

a.m. Eastern time).

Denies, except admits on information and belief that the exchange located in
Kuala Lumpur, Malaysia observes normal trading hours of 9:30 a.m. to 5:00 p.m.
local time; and that, in general, active trading of securitie$ traded on this exchange
ends, and closing prices for those securities are posted at 5:00 p.m. local time
(often at 5:00 a.m. Eastern time). |
= .

Denies, except admits on information and belief that the exchange located in
Singapore observes normal trading hours of 9:09 a.m. to 5:00 p.m. local time; and
that, in general, active trading of secun'tie's tréded on this exchange ends, and

closing pﬁces for those securities are posted at 5:00 p.m. local time (often at 5:00

a.m. Eastern time).



24.

25.

26.

27.

28.

29.

30.-133.

Denies.

Denies, except admits on information and belief that the exchange located in
Frankfurt, Germany observes normal trading hours of 9:00 a.m. to 8:00 p.m. local
time; and that, in general, active trading of securities traded on this exchange
ends, and closing prices for those securities are posted at 8:00 p.m. local time

(often at 2:00 p.m. Eastern time).

Denies, except admits on information and belief that the exchange located in
Paris, France observes normal trading hours of 9:00 am. to 5:30 p.m. local time;
and that, in general, active trading of securnties traded on this exchange ends, and
closing prices for those securities are posted at 5:30 p.m. local time (often at

11:30 a.m. Eastern time).

Denies, except admits on information and belief that the exchange located n
London, England observes normal trading hours of 8:00 am. to 4:30 p.m. local
time; and that, in general, active trading of securities traded on this exchange
ends, and closing prices for those securities are posted at 4:30 p.m. local time

(often at 11:30 a.m. Eastern time).

Denies, except admits that a portion of the underlying securities of the Fund are

listed on foreign exchanges and trade during each market’s respective session.

Denies, except denies knowledge or information sufficient to form a belief as to
the truth of the allegations about what the “market timing strategy stems from”;
what “[m]arket timing traders are able to predict”; and the “stale price strategy of

market timers.”

Denies.



34

35.

36.

37.
38.-43.

44.

45.

46.

47.

Denies, except admits that cash held by the Fund is one of the assets that is valued
in setting its NAV; and assert that any such alleged injury suffered by the
shareholders would be derivative of, and not separate or distinct from, any such

njury to the Fund.

Denies.

Denies, except denies knowledge or information sufficient to form a belief as to
the truth of the allegations about what “market timers” consider ‘““an attractive low

risk trading vehicle.”

Denies, except admits that Plaintiff purports to bring this action as a class action.

Denies.

Repeats and realleges responses to the paragraphs incorporated by reference

therein.

Denies, except respectfully refers to the prospectus for a correct statement of its

contents.

Denies, except declines to respond to matters of law (particularly what the board
of directors 1s “required” to review and approve); and admits that Global Advisors
serves as the investment manger of the Fund; provides portfolio management
services to and selects the secunties for the Fund to buy, hold or sell; and further
asserts that Global Advisors receives fees based on the percentage of assets under

management for managing the Fund’s assets.

Denies knowledge or information sufficient to form a belief as to the truth of the

allegations.



48. Denies, except asserts that Global Advisors in its role as investment manager of
the Fund used the skill and care ordinarily used by reasonably well-qualified

members of their profession.

49. DecAlines to respond to matters of law.

50. -52. Denies.

53. Repeats and realleges responses to the paragraphs incorporated by r_efefence
therein.

54. Declines to respond to matters of law, and respectfully refers to the “January 1,

1965 [sic], applicable published regulations” for their contents.

55. - 56. Denies. -

Additional and Affirmative Defenses

Without waiving its denial of liability, Funds, Inc. alleges the following additional and

affirmative defenses:

{

First Affirmative Defense -

To the extent that any portion of the claims asserted in the Complaint are individual
claims, they would be claims in connection with the purchase or sale of securities, and therefore
exist only (if at all) under the federal securities laws. As provided in the Securities Litigation

Uniform Standards Act of 1998; 15U.S.C. § 78bb(f), no state law claim can be maintained as to

such matters.




Second Affirmative Defense

The Court lacks subject matter jurisdiction over this action.

Third Affirmative Defense

The Complaint fails to state a claim against the defendants upon which relief may be

granted.

Fourth Affirmative Defense

The claims asserted in the Complaint are derivative claims, not class claims, and this

action is not properly brought as a class action.

Fifth Affirmative Defense
The Complaint, which asserts solely derivative claims, fails to allege the efforts; if any,
made to make demand on the Fund’s Board of Directors to take the actions Plaintiff desires and

the reasons for his failure to obtain the action or for not making the effort.

Sixth Affirmative Defense

Plaintiff’s action is not maintainable as a class action because Plaintiff fails to satisfy the

applicable requirements for maintenance of a class action under Illinois law.

Seventh Affirmative Defense

The claims asserted by Plaintiff are preempted bj/ federal law. The claims relate to the
pricing of portfolio securities of the Fund. This entire matter is the subject of a complex,

nationwide regulatory scheme administered by the Securities and Exchange Commission through

8




rules, regulations and regular audits and is not a matter appropriately before this Court.

Eighth Affirmative Defense
The Complaint fails to allege a legally cognizable theory of damages.

Ninth Affirmative Defense

The claims against the defendants are barred in whole or in part by the applicabie statutes

of limitation.

Tenth Affirmative Defense

The claims asserted by Plaintiff are barred by the doctrines of laches, waiver, estoppel

and ratification.

Eleventh Affirmative Defense

Venue is not proper in this Court.

Twelfth Affirmative Defense

The Court lacks personal jurisdiction over the defendants.

Thirteenth Affimative Defense

Plaintiff lacks standing to assert the claims in the Complaint.




Fourteenth Affirmative Defense

The claims of Plaintiff and the members of the purported class are barred because they

have incurred no damages as a result of the defendants’ alleged conduct and/or have failed to

mitigate their damages.

Fifteenth Affirmative Defense

In the event that Plaintiff’s purported class is certified, Funds Inc. reserves the night to »
assert any and all other and further defenses against any. member of any class that may be

certified.

Sixteenth Affirmative Defense

Funds, Inc. states that Plaintiff has not stated and cannot state a claim for punitive

damages for one or more of the following reasons:

A. The recovery of punitive damages in the circumstances of this case violates the
due process and equal protection clauses of the Fourteenth Amendment to the United States

Constitution, and would be based upon a standard which is unconstitutionally vague.

B. The recovery of punitive damages in the circumstances of this case would violate -
substantive due process, as afforded under the Fifth Amendment to the United - States
Constitution, and as applied to state courts via the Fourteenth Amendment, in that the defendants

may be subject to multiple awards for a single course of conduct.

C. The imposition of punitive damages in the circumstances of this case would

constitute an excessive fine in violation of the Eighth Amendment to the United States

Constitution.
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D. The recovery of punitive damages in the circumstances of this case is barred by
~ the due process clauses of the Fifth and Fourteenth Amendments to the United States
Constitution, because the standards and procedures for determining and reviewing such awards
under applicable law do not sufficiently ensure meaningful individualiéed _assessment of

appropriate deterrence and retribution.

E. The recovery of punitive damages in the circumstances of this case is barred by
the due process clauses of the Fifth and Fourteenth Amendments to the United States
Constitution, because there are no realistic standards or limits imposed on the amount of punitive

damages which may be awarded, and no required relationship between the actual damages

sustained and the amount of punitive damages which may be awarded.

F. The recovery of punitive damages in the circumstances of this case is barred by
the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution,

because the vague standard employed in punitive damages cases results in extremely disparate

results among similar defendants accused of similar conduct.

G. The recovery of punitive damages in the circumstances of this case 1s barred by
the Fourth, Fifth and Fourteenth Amendments to the United States Constitution, since the
purpose of punitive damages is to punish and deter, and there are no adequate procedural
safeguards in place to protect a defendant’s right against self-incrimination, right to proof beyond

a reasonable doubt and right to freedom from unreasonable searches and seizures.

H. The recovery of punitive damages in the circumstances of this case is barred by
the provisions of the Constitution of the State of Illinois. Such damages are precluded because
the standards of recovery of the same are too vague to give notice of the conduct prohibited, and

they would subject the defendants to multiple jeopardy, excessive fines, and unusual punishment

and would be a violation of due process.
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Seventeenth Affirmative Defense

Funds, Inc. hereby gives notice that it intends to rely upon such other defenses as may

come available or ascertained duning the course of discovery proceedings, and hereby reserves

the right to amend this Answer to assert any such defense.

Wherefore, Funds, Inc. demands judgment dismissing the Complaint and awarding 1t

costs, attorneys’ fees and such other and further relief as this Court deems just and proper.

JURY DEMAND

Defendant Funds, Inc. hereby demands a trial by jury of the claims in this action.

Dated: August 12, 2004.

ARMSTRONG.TEASDALE LLP

/V“)AJM/&
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Raymond R. Fournie #3126094
Glenn E. Davis #6184597
Lisa M. Wood #6202911
Jacqueline P. Ulin #6276863

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070

(314) 621-5065 (Facsimile)




OF COUNSEL:

Daniel A. Pollack, Esq.
Martin I. Kaminsky, Esq.

Edward T. McDermott, Esq.

Anthony Zaccaria, Esq.
Pollack & Kaminsky

114 West 47" Street

New York, NY 10036
(212) 575-4700

(212) 575-6560 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON FUNDS, INC. AND
TEMPLETON GLOBAL ADVISORS, LTD.

13




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoiﬂg document was

served by first-class mail, postage prepaid, upon the attorneys listed below, on this 12" day of August,
2004:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Eugene Barash, Esq.
KOREIN TILLERY _
701 Market Street, Suite 300
St. Lows, Missouni 63101

ATTORNEYS FOR PLAINTIFFS

SV
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IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT
MADISON COUNTY, ILLINOIS

Donald Bradfisch, individually and on behalf
of all others similarly situated,

Plaintiff,

Templeton Funds, Inc. and Templeton Global

)
)
)
)
)
Vs. ) Cause No: 03-L-1361
)
Advisors Limited, ;
)
)

Defendants.

TEMPLETON FUNDS, INC.’S MOTION TO DISMISS PURSUANT TO
DOCTRINE OF INTERSTATE FORUM NON CONVENIENS

Defendant Templeton Funds, Inc. (“Templeton Funds”), by its attomneys, respectfully

moves the Court to dismiss this action, pursuant to the interstate forum non conveniens doctrine,

on the ground that this Court is an improper forum for the action.

In support of its motion, Templeton Funds states as follows:

I. The Complaint
| 1. The Complaint is brought by an alleged investor in a Florida-based mutual fund
tthe “Fund™), purporting to sue on behalf of himself and a putative claés of investors in that
Fund. The Complaint names tv:/o de/fendants, Templeton Funds, the issuer of the Florida-based
Fund, and Templeton Global Advisors Limited (“Global Advisors”), the Bahamas-based adviser
-to the Fund.
2. The Complaint alleges that the defendants value the Fund’s shares at 4:00 p.m.
E.S.T. using the last trade price in the home market of each foreign security held by the Fund

(Cplt. 9§ 11-12). The Complaint alleges that those foreign prices are “stale” since they do not




reflect the current value of those shares at 4:00 p.m. E.S.T. when the value of the Fund shares is
determined (Cplt. § 16). It then claims that market-timing traders take advantage of the alleged

stale prices to obtain excess profits at the expense of the Fund and its shareholders (Cplt. § 30-

31).

II. Ground for Dismissal: The Doctrine of,Interstate Forum Non Conveniens

3. In Ilinots, purguant to the common law doctrine of interstate forum non
conveniens, the “court may decline junsdiction of a case even though it may have proper
jurisdiction over all parties and the subject matter involved whenever it appears that there is

another forum that can better ‘serve the convenience of the parties and the ends of justice.””

Cook v. General Elec. Co., 146 I1l. 2d 548, 588 N.E.2d 1087 (1992); Adkins v. Chicago Rock

I[sland & Pac. R.R., 5S4 11l. 2d 511, 514 N.E.2d (1973).

4. Illinois courts must balance a number of factors in determining whether a case
should be transferred to another forum pursuant to the doctrine of interstate' forum non
conveniens. The relevant factors include “private factors,” which consider whether the forum is
convenient for the litigants, and “public factors,” which take into account the administration of
the courts.

5. The private factors include: (1) the convenience of the parties; (2) the relative
ease of access to sources of proof; and (3) all other practical problems that make trial of a case
“easy, expeditious, and inexpensive,” such as, the availability of compulsory process for

~ attendance of unwilling witnesses and the cost of obtaining attendance of such witnesses. See

First Nat’] Bank v. Guerine, 198 Ill. 2d 511, 516, 764 N.E.2d 54, 58 (2002); Peile v. Skelgas,

""The same considerations of convenience and fairness apply equally when deciding motions
based upon interstate forum non conveniens or intrastate forum non conveniens. See Vinson v.
Allstate, 144 Tl1. 2d 306, 310, 579 N.E.2d 857, 859 (1991) (citing Torres v. Walsh, 98 Ill. 2d 338,
350, 456 N.E.2d 601, 607 (1983)).




Inc., 163 111. 2d 323, 336-37, 645 N.E.2d 184, 190-91 (1994) The public factors include: (1)
court congestion, (2) the interest of having “localized” controversies decided locally; and (3) the
unfaimess and burden of imposing the expense of a trial and the obligation of jury duty on

residents of an unrelated forum. See First Nat’l Bank v. Guerine, 198 1il. 2d at 517, 764 N.E.2d

at 58; Peile v. Skelgas, Inc., 163 [Il. 2d at 336-37, 645 N.E.2d at 190-91. In applying that test,

courts must evaluate the “total circumstances” of the case, without placing central emphasis on

any one factor. First Nat’l Bank v. Guerine, 198 Ill. 2d at 518, 764 N.E.2d at 59. The

application of the forum non conveniens doctrine has been addressed in a number of other

[llinois Supreme Court decisions as well. See, e.g., Cook, 146 Ill. 2d at 555, 588 N.E.2d at 1091;

Washington v. Illinois Power Co., 144 Iil. 2d 395, 399, 581 N.E.2d 644, 645 (1991); Bland v.

Norfolk and W. Ry., 116 Ill. 2d 217, 224, 506 N.E.2d 1291, 1294-95 (1987); Wieser v. Missouri

Pac. RR., 98 Ill. 2d 359, 366-72, 456 N.E.2d 9§, 102-04 (1983).
6. Here, in light of those factors the Court should dismiss the action on the ground of

interstate forum non conveniens. Illinois had no role in the challenged events, such as the

valuations of portfolio securities. Rather, they took place in Florida and elsewhere. The
coﬁ\;erxience of the parties and the witnesses further demonstrates that Illinois is an improper
forum for this litigation. Templeton Funds and Global Advis;ors have no office or employees in
Illinois. Rather, they are located in Florida and the Bahamas, respectively.

7. Similarly, none of the pertinent witnesses resides in or near Illinois. Rather, they
all live in or near Florida. Plaintiff himself will not be an important witness at trial. He has no
first-hand knowledge of the challenged conduct; the Complaint does not mention any conduct by .
him or communication to him as partA of the claims. The same is true for Othef members of the

purported class. Accordingly, there is no reason to defer to this single plaintiff’s choice of a




forum. Finally, none of the other sources of proof is located in Illinois. The relevant documents
are located principally in Florida and the Bahamas.

8. Templeton Funds will file a memorandum of law setting forth its legal arguments
and case authority supporting the dismissal of plaintiff’s action.

Wherefore, for the reasons set forth herein, in the Affidavit of Robert C. Rosselot
attached hereto as Exhibit A, and in the memorandum of law to be filed in support of this
motion, Defendant Templeton Funds, Inc. respectfully requests that the Court grant the motion to’

dismiss the Complaint pursuant to the doctrine of interstate forum non conveniens.

Dated: November 10, 2004

Respectfullyv submitted,

ARMSTRO ASDALE LLP

BY~ X ’ /)/7 i /\‘/a—v‘r/Q‘ .
Raymond R. Fournie #3126094
Glenn E. Davis : #6184597
LisaM. Wood #6202911
Jacqueline P. Ulin #6276863

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070 '
(314) 621-5065 (Facsimile)




OF COUNSEL:

Dantel A. Pollack, Esq.
Martin 1. Kaminsky, Esq.

Edward T. McDemott, Esq.

Anthony Zaccaria, Esq.
Pollack & Kaminsky

114 West 47™ Street

New York, NY 10036
(212) 575-4700

(212) 575-6560 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON FUNDS, INC. AND
TEMPLETON GLOBAL ADVISORS, LTD.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document
was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 10" day
of November, 2004:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

‘Stephen M. Tillery, Esq.

KOREIN TILLERY
10 Executive Woods Ct.

Swansea, Illinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missourt 63101

Andrew S. Friedman

Francis J. Balint, Jr. ,
Bonnett, Fairbourn, Friedman
& Balint, P.C.

2901 N. Central Avenue
Suite 1000

Phoenix, Arizona 85012

ATTORNEYS FOR PLAINTIFFS

S i)
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IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT
MADISON COUNTY, ILLINOIS

Donald Bradfisch, individually and on behalf
of all others similarly situated,

Plaintiff,

Templeton Funds, Inc. and Templeton Global
Advisors Limited,

)
)
)
)
) ,
VS. ) Cause No: 03-L-1361
)
)
)
* Defendants. g

AFFIDAVIT OF ROBERT C. ROSSELOT

State of Florida )
) ss.:
Broward County )
Robert C. Rosselot, being first duly sworn, deposes and states:
1. I am Assistant Secretary of Defendant Templeton Funds, Inc. ("Templeton Funds"),

and have held that position since 2001. I am also an attorney at law. 1 submit this Affidavit in

support of Defendant Templeton Funds’- motion to dismiss the Complaint pursuant to the

doctrine of interstate forum non conveniens. I have personal knowledge of the matters set forth
herein.

2. Templeton Funds is a Ma;yland corporation with its principal place of business in Ft.
Lauderdale, Florida. It is the issuer of the Florida-based mutual fund in which plaintiff Donald
Bradfisch alleges he is a sharéholder‘— hamely, Templeton World Fund (the “Fund”).

3. Defendant Templeton Global Advisors Limited (“Global Advisors™) is a corporation

organized under the laws of the Bahamas with its sole place of business in Lyford Cay, Nassau,




Bahamas. Global Advisors, at all relevant times, has provided investment advisory services to
the Fund.

4. None of the challenged conduct — the allegedly improper valuations of portfolio
securities of the Fund and allegedly allowing "market timing" transactions in the Fund —
occurred in Illinois. It occurred in Florida and elsewhere. In those locations, Fund board
meetings took place and other challenged conduct — in particular, Fund t;ading, fair value
pricing, and surveillance for market timers — occurred.

5. Neither Templeton Funds nor Global Advisors has an office in Illinois. None of the
directors, officers or employees resides or works in Illinois. They reside and work in Florida, the
Bahamas, and elsewhere.

6. The pertinent witnesses — especially the officers and employees of Global Advisors
and affiliates with direct knowledge about market timing policies and the valuation of the foreign
securities held by the Fund — reside and/or work in or near Florida.'! Very little or no airplane
travel ‘should be required of the witnesses to attend a trial there — unlike Illinois. Indeed, there
is no assurance that all those witnesses would appear at a trial in Illinois. Moreover, the
attendance of those persons at a trial in Illinois would require them to be absent from their work,
possibly for an extended‘period of time. There is no non-‘stop service between St. Louis and
Nassau, Bahamas. Obviously, any dis'ruption in the work of the persons managing or

administering the Fund because of travel would not benefit the Fund or its stockholders.

! The witnesses are listed in Exhibit A.
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7. Plaintiff himself will not be providing important testimony at the trial of this purported
class action. Mr. Bradfisch is allegedly the record owner of only one of the thousands of
shareholder accounts of the F und and there is no reason to believe that Mr. Bradfisch has first-
hand knowledge of the chalienged conduct. The complaint does not mention a single act by or
communication to Mr. Bradfisch or any member of the purported class.

8. Global Advisors and Templeton Funds have no business records in Illinois. Their
business records are located principally in Florida and the Bahamas.
9. In sum, there ié no connection whatsoever of this purported class action to Illinois

other than the fact that the would-be class plaintiff lives in Illinois.

Robert C, Rosselot

«uy,.ﬁ ROBIN L. MCGEE

SE AT \y COMMISSION § DD 32175
LS EXPIRES: June 19, 2008
“AfLee  Bonded Thiu Notary Pubic Undenwiters

orn to before me this
4 2 day of November, 2004.

Notary Public L




EXHIBIT A

Name

Work Address

Position

Jimmy D. Gambill

Fort Lauderdale, Florida

President of Franklin Templeton Services,
LLC and Sr. Vice President and Chief
Executive Officer — Finance and
Administration of Templeton Funds, Inc.

Edward L. Geary

Fort Lauderdale, Florida

-{ Sr. Vice President of Franklin Templeton

Services, LL.C

Thomas Johnson

St. Petersburg, Florida

Manager, Franklin/Templeton.Distributors,
Inc.

Jeffrey A. Everett

Nassau, Bahamas

President, Templeton Global Advisors’
Limited

Peter D. Jones

St. Petersburg, Florida

President, Franklin/Templeton
Distributors, Inc.

Andrew H. Hines, Jr.

St. Petersburg, Florida

Former Independent Director of Templeton
Funds, Inc.

Charles B. Johnson

San Mateo, California and
Miami, Florida

Chairman of the Board and Director of
Templeton Funds, Inc.




