Franklin Resources, Inc.

ot 87 One Franklin Parkway
=IO (BN San Mateo, CA 94403-1906
FRANKLIN TEMPLETON tel 650/312.2000
INVESTMENTS franklintempleton.com
VIA FIRST CLASS MAIL

April 27, 2005

(AR N 17T

450 Fifth Street N.W.
Washington, DC 20549 05052114

Re: Kwiatkowskiv. Templeton Growth Fund, Inc. and Templeton Global Advisors,
Ltd., Case No. 03-L-785

Ladies and Gentlemen:

Pursuant to Section 33 (a) of the 1940 Act, we are enclosing for filing the following
additional pleadings in the above-mentioned action, which we previously reported to your
office.

1. Notice of Removal along with Exhibits A through D
2. Notice to Clerk of Removal

Please acknowledge receipt of this filing by date-stamping the enclosed copy of this letter
and returning it in the envelope provided.

If you have any questions, please contact me at (650) 312-4843.

Sincerely, < SE\D
‘ PROCES
MS'@N\ oL WAy 0% 7008

Aliya S. Gordon

Associate Corporate Counsel TROWMSUN
, Q FINANGIAL

Encls.

16739-5




~

_‘._ . - ) ) . . ’/%/ “’:bf:"'\l'i: \\.6\"\

fassas evamg) | ~ CIVIL COVER SHEET AT
r FZAYaY ol \\
The J5-44 civil cover sheet and the mFrmatlon contained herein neither replace nor supf)lemcnt the ﬁhng\aﬁd servxcc o pleads mngs orzother papers: as
required by taw, except as provided by local rules of court. This form, approved bg udicial Confcrcnc\e\o e United States in SEptember 1974, is
required for the use of the Clerk of Court for the purpose of initiating the cnvxl docket sheet. (SEE INSTRUCTIONS-ON THE REVERQE,,@F THE FORM. )
NN
U7 %
[PLAINTIFFS _ DEFENDANTS O ‘i/;?’/
Vince Kwiatkowski, individually and on behalf of all others similarly - Templeton Growth Fund, Inc. and Temp]etonGlobal Ad&qs‘dr‘s"Limltcd
sifuated -
l County of Residence of First Listed ‘ <=
(b) Coumy of Rcs‘ldence of First Listed Plaintiff_{St. Clair Defendant Broward County, Flonda
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)
OTE;_IN LAND CONDEMNATION CASES, USE THE LOCATION OF TRE
TRACT OF
LAND INVOLVED.
“(¢) Atorney’s (Fum Name, Addrcss and Telephone Numbcr) Attorneys (If Known)
Korein Tillery — Stephen M. Tlllcry Pollack & Kaminsky — Daniel A. Pollack
10 Executive Woods Court - 114 West 47" Street “
Belleville, IL 62226 (see attachment) New York, NY 10036 (see attachment)
(618)277-1180 . (212) 575-4700
I1. BASIS OF JURISDICTION  (Place an“X" in One Box Only) EIII.."RC]T ZENSHIP OF PRINCIPAL PARTIES®lace an “X” in,€me Box for|
. ainti )
o . (For Diversity Cases Only) and One Box for De’fL endant)
E ‘ PTF pEF | PTF [ DEF’
OTIT U.S. Government I T™ 31 Federal Question Citizen of This State [OTT IO T TIncorporated or Principal Place [0 14| J0; ¥
Plaintiff’ J(U.S. Govemment Not a Party) Jof Business In This State
21 U.S. Government __ | TD 4T Diversity Citizen of Another State [J[2 [ [LI 2 [Incorporated and Principal Place [LJ [5 [ (I3
[Defendant %(Inldlcate Citizenship of Parties [of Business In Another State i
n Jtem | ] . i
Citizen or Subjectofa [U[3 [ [T 3 [Foreign Nation L6 1146
Foreign Country -
IV. NATURE OF SUIT (Place an “X” in One Box Only) -
CONTRACT = . C - TORTS ’ FORFEITURE/PENALT BANKRUPTCY OTHER STATUTES
CTT110 Insurance B ERSONAL INJURY PERSONAL INJURY |7 1610 Apniculture 07 472 Appeal 28 USC 138 400 State Rcagpomonment R
{120 Manne- 0171310 Airplane 0J] 362 Personal Injury— 011670 Other Food & Drug_ 4710 Antitrust ]
T 130 Miller Act O |315 Airplane Product Med. Malpractice O__1625 Drug Related Seizure 101|423 Withdrawal 430 Banks aman.kl__g
Negotiable Instrumest Lisbility 01} 365 Personal Injury — ggy O Froperty 217USC 28 USC 157 01450 Commerce/ICC Ratesfete.
ecovery of Overpayment P-1-{320 Assault, Lnbel & Product Liability 1630 Liquor Laws i S— ~L{460 Deportation e
T\ % Enforcement _of}, |.. Slander [TT] 368 Asbestos Personal __[I2—640 RR. & Truck PROPERTY RIGHTS  [F147G Racketcer Influenced an
F=-{151 Medicare Act ° [-3{330 Federal Employers’ Injury Product 11650 Airline Regs. TTT 870 Copyrights - & Corrupt Organizations
M 152 Recovery of Defaulied | Liability Liability TT_1%60 Occupational 550 p::l:in LIIB10 Selective Service.
Student Loans " P14340 Manne PERSONAL PROPERTY Safety/Health I 830 Trademak L1850 Securities/Commodities/ . |
{Excl. Veterans) H14345 Marine Product HH 370 Other Fraud L1690 Other facem . Exchange .
11153 Recovery of Overpayment Liability I 371 Truth in Lending - L1875 Customer Chal)enge HE
- of Veteran’s Benefits’ 9350 Motor Vehicle . H 380 Other Personal LABOR SOCIAL SECU,RI,TY ] 12USC34100 - ---r-ieo]
160 Stockholders’ Suits . 1355 Motor Vehicle - Property Damage - - - 131891 Agricultural Acts
190 Other Contract - T Product Liability 385 Pmscg Damage Lo 110 L Labor Standards | ) g}"cé‘L”m)m IT{857 Economic Stbiliza
{55 Contract Product Uiabiiy [II-{360— Oher — Personal| | Product Lisbilty B i T X (4)05(g)) 11553 Environmental Matier
REAL PROPERTY | CIVILRIGHTS  |PRISONER - ‘ ] 864 SSID Title XV1 et iy Aocttion A,
— . : y PETITIONS 730 [94 865 RSI (405(g)) 895 ;r;_‘:;gg At -
210 Land Condemnation [LI-1441 Voting ~ 510 Motions to Vacate &'Disclosure Act - - (RBTTR — —
H13 220 Foreclosure ] "}£1+1442 Employment Sentence -] 740 Railway Labor Act FEDERAL TAX SUITS [ZH200 U dgplgzzlal Accoet;s © .Fc_e
K4 230 Rent Lease & Ejectment P3—443 Housing/ - .~ Habeas Corpus: TT1$70 Taxes (US, Plaiafily Tustios -
H3 240 Torts to Land ] ‘ Accommodations LI 530 General H-L{790 Other Labor Litigation o Defent'ia;nt) 17955 Consumuon.';.lny of
H1] 2435 Tort Product Liability H1.1444 Welfare 535 Death Penalty SGIe Sas -
H-1{ 290" Al Other Real Property H11440 Other Civil Rights P~ 540 Mandamus & Other 791 Empl. Ret. Inc. o - ing : ;
- — 11550 Civil Rights Seourlty Act B s arty 890 Other Stalutory Actions .-
E ] : ) T1555 Prison Condition j : L
p— [(PLAC A “X”I‘N ONE BOX NLY) . T [Apaln
V. ORIGIN e - . Transferred from - : JDlgmcé
— : istri T — om’
af{! |original 2 lRemoved from 3 [Remanded from {0 | 4 |Reinstated or |CT:> ?:&%&ryglsma 6 Multidistrict {0 7 Muagfs&ra\e
~—| |Proceeding State Court’ - Appellate Coun Reopened : Litigation Judgment
L(Cltc the:U.S; Civil Statute under whxch you are ﬁ]mg and write bnef statement of cause.. ) B )
Vl CAUSE OF ACTXON | Do'not cite jusisdictional statutes unless dlvemty) T .
Breach of ﬁducnary dury . .
VII. ’REQUESTED IN ' [|CHECK IF THIS IS A CLASSACTION  |DEMAND§ | : | [CHECK YES only if demandg#fin complaint:
COMPLAINT: | |UNDERFRCP.23 JURY DEMAND:  [Wves  [o[No- -
T
I.-RELATED CASE(S) |5 o :
IF ANY' mstmcnons) : o . ; v .
JUDGE| |DOCKET NUMBER |
DATE : ' : , SIGNATURE OF ATTORNEY OF R o
April 22,2005 o ’ ;
FOR OFFICE USE ONLY -

TRECEIPTA] " TAMOUNT] ‘ | APPLYING TFP| T JUDGE] [ MAG. JUDGE]




) IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT
ST. CLAIR COUNTY, ILLINOIS

VINCE KWIATKOWSK], individually and on)
- behalf of all others similarly situated,

Plaintiffs, Cause No: 03-L-785

VS.

TEMPLETON GROWTH FUND, INC. and
TEMPLETON GLOBAL ADVISORS
LIMITED,

S N N S N N S N N N

Defendants.

NOTICE TO CLERK OF REMOVAL

To:  Clerk of the Twentieth Judicial Circuit,
St. Clair County, Iilinois

You are hereby notified that Defendants Templeton Growth Fund, Inc. and Templeton
Global Advisors Limited filed a Notice of Removal in the District Court of the United States for
the Soﬁthem Distn'vct of Illinois in the Clerk’s Office thereof in East St. Louis, Illinois on the 22™
day of ‘Apm'l, 2005. A copy of said Notice of Removal is attached hereto and hereby served upon
you. -

Dated: April 22, 2005
Respectfully submitted,

POLLACK & KAMINSKY

Daniel A. Pollack
Martin I. Kaminsky

Edward T. McDermott

Anthony Zaccaria

114 West 47" Street, Suite 1900
New York, New York 10036




For Plaintiffs

‘orge A. Zelcs, Esq.
KOREIN TILLERY
Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Tel. (312) 641-9750

Stephen M. Tillery, Esq.

" KOREIN TILLERY
10 Executive Woods Ct.
Swansea, Illinois 62226
Tel. (618)277-1180

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missouri 63101
Tel. (314) 241-4844

Andrew S. Friedman
Francis J. Balint, Jr.
' NNETT, FAIRBOURN, FRIEDMAN
ALINT,P.C.
2901 N. Central Ave., Suite 1000
Phoenix, Arizona 85012
Tel. (602) 274-1100

Robert L. King

SWEDLOW & KING LLC
701 Market Street, Suite 350
St. Louis, MO 63101-1830
Tel. (314) 621-4012

For Defendants
Templeton Growth Fund, Inc.
Templeton Global Advisors Limited

Daniel A. Pollack

Martin I. Kaminsky

Edward T. McDermott

Anthony Zaccaria ‘
POLLACK & KAMINSKY

114 West 47™ Street

New York, NY 10036

Tel. (212) 575-4700

Frank N. Gundlach

Lisa M. Wood _
ARMSTRONG TEASDALE LLP
One Metropolitan Square

Suite 2600

St. Louis, MO 63102-2740

Tel.: (314) 621-5070




(212) 575-4700
(212) 575-6560 (Facsimile)

-and -

ARMSTRONG TEASDALE LLP

By: C%\Du_ /7). l\/o—r/(

Glenn E. Pavis #6184597
Lisa M. Wood #6202911
One Metropolitan Square, Suite 2600

St. Louis, Missouri 63102-2740

(314) 621-5070

(314) 621-5065 (Facsimile)

ATTORNEYS FOR DEFENDANTS )
TEMPLETON GROWTH FUND, INC. AND
TEMPLETON GLOBAL ADVISORS
LIMITED




. | ~ CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document

was served by first-class mail, postage prepaid, upon the attomeys listed below, on this 2@ ~day
of April, 2005:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missouri 63101

Andrew S. Friedman

. " Francis J. Balint, Jr.
BONNETT, FAIRBOURN, FRIEDMAN
& BALINT, P.C.
2901 N. Central Ave., Suite 1000
Phoenix, Arizona 85012

Robert L. King /
SWEDLOW & KING LLC
701 Market Street, Suite 350
St. Louis, MO 63101-1830

ATTORNEYS FOR PLAINTIFFS

@,Du.; 19 LS X
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOISg spn 22 A 10: 55

LR

VINCE KWIATKOWSKI, individually and on) et ‘-:"»

behalf of all others similarly situated, ) e o
Plaintiffs, ) Case No.: (OS'C/\/’ &qq D :
)
Vs. )
TEMPLETON GROWTH FUND, INC. and ;
TEMPLETON GLOBAL ADVISORS )
LIMITED, )
Defendants. ;
NOTICE OF REMOVAL

Defendants Templeton Growth Fund, Inc. and Templeton Global Advisors Limited
hereby provide notice of removal of this action to the United States District Court for the
Southern District of Illinois, pursuant to 15 U.S.C. §§ 78bb(f)(2) and 77p(c), and 28 U.S.C.

§ 1446. The United States Court of Appeals for the Seventh Circuit held, on April 5, 2005, in

Kircher v. Putnam Eunds Trust, 2005 WL 757255 (copy annexed hereto as Exhibit-A), that
actions identical to this action are covered class actions ihvolving a covered security within the
meaning of the Securities Litigz;tion Uniform Standards Act (“SLUSA”), that they may not be
maintained in any State Court, and that they are removable to the Federal District Court for the
district in which the action is pending (here, the Southern District of Illinois). SLUSA, 15
U.S.C. § 78bb(f)(2), provides as follows:

(2) Removal of covered class actions

Any covered class action brought in any State court

mvolvmg a covered security, as set forth in paragraph (1), shall be

removable to the Federal district court for the district in which the
action is pending, and shall be subject to paragraph (1).




In ﬁiriher support of this Notice of Removal, Defendants aver as follows:

1. dn December 17, 2003, the Complaint 1n this action was filed in the Circuit Court
of St. Clair County in the State of Illinois.

2. | On December 19, 2003, the Summons and Complaint in this acﬁon were served
on Templeton Growth Fund, Inc. in San Mateo, California (copy of Summons and Complaint
a/nnexled hereto a§ Exhibit B). Templeton Global Advisors Limited was not served.

3. Onl aﬁuary 16, 2004, Defendants removed this action to the United States Distﬁct
Court for the Southern District of Illinois and it was assigned Civil Case Number 04-38-GPM.

4. On February 3, 2004, Chief Judge Murphy refnanded this action to the Circuit
Court of St. Clair County. |

5. Since remand, no activity has taken place in the Circuit Court of St. Clair County
other than tﬁe folloWin‘g:

a. Defendant Templeton Global Advisors Limited moved for dismissal of the
Complaint for lack of personal jurisdiction —no answeringvpapers have yet béen
filed by Plaintiff (copy--annexed ﬁefeto as Eﬁhibit O); |

b. Defendant Templeton GrOWth Fund, Inc. answered and moved for the dismissal

. . i
of the Complaint pursuant to the doctrine of interstate forum non conveniens —

no answering papers have yet been filed by Plaintiff (copies annexed hereto as
Exhibit D);

- ¢. Limited discovery on the personal jurisdiction and forum non conveniens motions

has occurred, but there has been no discovery whatsoever on the merits of the

Complaint.

6. On Apnl 5, 2005, as noted above, the Seventh Circuit ruled that state law class




éction clamms identical to those alleged in the Complaint are foreclosed and blocked by SLUSA.
The Court of Appeals ordered the United States District Court to undo the prior remand orders
and dismiss plaintiffs’ state law claims. See Kircher, supra.

7. On the basis of the April 5, 2005 Order of the Seventh Ciréuit, 1t 1s now clear that
this action “is or Has become removable” (see 28 U.S.C. § 1446(b) and 15 U.S.C. § 78bb(f)(2)
and § 77p(c)).

8. | Pursuant to 28 U.S.C. § 1446(d), a copy of this Notice of Removal is being served
on the Clerk of the Circuit Court of St. Clair County in the State of Illinois and on Plaintiff's
Counsel.

Wherefore, Defendants Templeton Growth Fund, Inc. and Templeton Global Advisors

Limited hereby remove this action to. the United States District Court for the Southern District of

Iilinois.

Dated: Apnl 22, 2005
~ Respectfully submitted,

POLLACK & KAMINSKY

by Dand C. Ptk /
Daniel A. Pollack /W

Martin 1. Kaminsky

Edward T. McDermott
Anthony Zaccaria

114 West 47" Street, Suite 1900
New York, New York 10036
(212) 575-4700

(212) 575-6560 (Facsimile)

-and -




ARMSTRONG TEASDALE LLP

By: @DVJ 77 /\/m/(

Frank N. Gundlach’

Glenn E. Davis

Lisa M. Wood

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070

(314) 621-5065 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON GROWTH FUND, INC. AND
TEMPLETON GLOBAL ADVISORS
LIMITED.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing documen

was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 4 2 'Jday
of April, 2005:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, [llinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Fugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missouri 63101

Andrew S. Friedman

Francis J. Balint, Jr.

BONNETT, FAIRBOURN, FRIEDMAN
& BALINT, P.C.

2901 N. Central Ave., Suite 1000
Phoenix, Arizona 85012

Robert L. King

SWEDLOW & KING LLC

701 Market Street, Suite 350
- St. Louis, MO 63101-1830

"ATTORNEYS FOR PLAINTIFFS
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2005 WL 757255
- F.3d ----, 2005 WL 757255 (7th Cir(1il.))
(Cite as: 2005 WL 757255 (7th Cir.(IIL)))

H

Briefs and Other Re‘lated Documents

United States Court of Appeals,
‘Seventh Circuit. .
Carl KIRCHER and Robert Brockway, individually
and on behalf of a class, et
al., Plaintiffs-Appellees,
v,
PUTNAM FUNDS TRUST and PUTNAM
INVESTMENT MANAGEMENT, LLC, et al,,
‘ Defendants-
Appellants.
Nos. 04-1495,.04-1496, 04-1608, 04-1628,
04-1650, 04-1651, 04-1660, 04-1661,
‘ 04-2687.

Aigued Jan. 7, 2005.
Decided April 5, 2005.

Bac'kground:‘ Mutual fund investors brought
state-court putative class actions against funds,
asserting under state law that funds' misconduct in

-setting pricess had left funds vulnerable to

exploitation by arbitrageurs. Funds removed actions
under Securities Litigation Uniform Standards Act
(SLUSA). The United States District Court for the
Southern District of Illinois, G. Patrick Murphy,
Chief Judge, David .R. Herndon, J., and Michael J.
Reagan, J., remanded actions. The Court of
Appeals, 373 F.3d 847, ruled that remand orders
were appealable.

Holdings: Subsequently, the Court of Appeals,
Easterbrook, Circuit Judge, held that:

(1) SLUSA preempted actions that defined their
classes according to holding of shares between
specified dates, and . ‘

(2) SLUSA also preempted action that defined its
class as investors who -held shares between two
specified dates but did not purchase or sell shares

Page 1

during that period.
Reversed and remanded with instructions.

{1] Securities Regulation €278

349Bk278 Most Cited Cases

Securities  Litigation Uniform Standards Act's
(SLUSA) language precluding state-court securities
fraud class actions, i.e. Act's "untrue statement or
omission" and "manipulative or deceptive device"
clauses, have same scope as their antecedents in §
10(b) and Rule 10b-5. Securities Act of 1933, §
16(b), as amended, 15 US.CA. § 77p(b);
Securities Exchange Act of 1934, § 10(b), as
amended, 15 U.S.CA. § 78j(b); 17 CFR. §
240.10b-5.

[1] States €18.77

360k18.77 Most Cited Cases

Securities  Litigation . Uniform Standards Act's
(SLUSA) language precluding state-court securities
fraud class actions, i.e. Act's "untrue statement or
omission” and "manipulative or deceptive device"
clauses, have same scope as their antecedents in §
10(b) and Rule.10b-5. Securities Act of 1933, §
16(b), as amended, 15 US.CA. § 77p(b);
Securities Exchange Act of 1934, § 10(b), as
amended, 15 US.CA. § 78jd); 17 CFR. §
240.10b-5.

{2] Securities Regulation €278

349Bk278 Most Cited Cases

Purpose of Securities Litigation Uniform Standards
Act (SLUSA) is to prevent plaintiffs from migrating
to state court in order to evade rules for federal
securities litigation contained in Private Securities
Litigation Reform Act (PSLRA). Securities Act of
1933, as amended, 15 U.S.C.A. § 77p; Securities
Exchange Act of 1934, § 28, as amended, 15
U.S.C.A. §78bb. )

[2] States €%218.77
360k 18.77 Most Cited Cases

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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2005 WL 757255
- F.3d ----, 2005 WL 757255 (7th Cir.(111.))
(Cite as: 2005 WL 757255 (7th Cir.(1l1.)))

Purpose of Securities Litigation Uniform Standards
Act (SLUSA) is to prevent plaintiffs from migrating
to state court in order to evade rules for federal
securities litigation contained in Private Securities
Litigation Reform Act (PSLRA). Securities Act of
1933, as amended, 15 U.S.C.A. § 77p; Securities
Exchange Act of 1934, § 28, as amended, 15
U.S.C.A.§ 78bb.

[3] Securities Regulation €278

349Bk278 Most Cited Cases

Securities  Litigation Uniform Standards Act
(SLUSA) preempted mutual funds investors'
state-court  direct class actions against funds
asserting state-law claims that funds' misconduct in
setting prices had left funds wvulnerable to
-exploitation by arbitrageurs; classes were defined as
investors who held shares of given fund between
two specified dates, and any class of "all holders”
during even single day contained many purchasers

and sellers, placing actions within SLUSA's "in

connection with the purchase or sale" language.
. Securities Act of 1933, § 16(b), as amended, 15
. US.CA. § 7Ip(b); Secunties Exchange Act of
. 1934, § 28, as amended, 15 U.S.C.A. § 78bb.

[3] States €=18.77
360k18.77 Most Cited Cases

Securities  Litigation Uniform  Standards Act .

(SLUSA) preempted mutual funds investors'
state-court direct . class actions against funds
asserting state-law claims that funds' misconduct in
setting prices had left funds vulnerable to
exploitation by arbitrageurs; classes were defined as
investors who held shares of given fund between
two specified dates, and any class of "all holders"
during .even single day contained many purchasers
and sellers, placing actions within SLUSA's "in
connectipn with the purchase or sale" language.
Securities Act of 1933, § 16(b), as amended, 15
U.S.CA. § 77p(b); Securities Exchange Act of
1934, § 28, as amended, 15 U.S.C.A. § 78bb.

[4] Securities Regulation €278

349Bk278 Most Cited Cases

Securities  'Litigation Uniform Standards Act
{(SLUSA) preempted mutual fund investors'
state-court direct class action against fund asserting

Page 2

state-law claim that fund's misconduct in setting
prices had left fund vulnerable to exploitation by
arbitrageurs, even though class was defined as
investors who held shares between two specified
dates but did not purchase or sell shares during that
period; - ie, fact that action could not have
proceeded as private action for damages under Rule
10b-5, but rather had to be brought either as
derivative action or by public prosecutor, did not
render SLUSA inapplicable. Securities Act of 1933,
§ 16(b), as amended, 15 US.CA. § 77p(b);
Securities Exchange Act of 1934, § 10(b), 28, as

amended, 15 U.S.C.A. §§ 78j(b), 78bb; 17 C.ER. §
240.10b-5. 4

{4] States €=18.77

360k18.77 Most Cited Cases

Securities  Litigation Uniform Standards Act
(SLUSA) preempted mutual fund investors!
state-court .direct class action against fund asserting
state-law " claim that fund's misconduct in setting
prices had left fund vulnerable to exploitation by
arbitrageurs, . even though class. was defined as
investors who held shares between two specified .
dates but did not purchase or sell shares during that
period; ie., fact that action could not have
proceeded as private action for damages under Rule
10b-5, but rather had to be brought either as
derivative action or by public prosecutor, -did not
render SLUSA inapplicable. Securities Act of 1933,
§ 16(b), as amended, 15 U.S.CA. § 77p(b);
Securities Exchange Act of 1934, § 10(b), 28, as
amended, 15 U.S.C.A. §§ 78j(b), 78bb; 17 C.F.R. §
240.10b-5.

George A. Zelcs, Eugene Y. Barash, Robert L. King
, Korein Tillery, Chicago, IL, John J. Stoia, Jr.,
Milberg, Weiss, Bershad, Hynes & Lerach, San
Diego, CA, Francis J. Balint, Jr, Bonneétt,
Fairbourn, Friedman & Balint, Phoenix, AZ, “for
Plaintiffs-Appellees.

Rebecca R. Jackson, Bryan Cave, Jon A.
Santangelo, Stinson, Morrison & Hecker, St. Louis,
MO, Matthew R. Kipp, Skadden, Arps, Slate,
Meagher & Flom, Chicago, IL, Gordon R. Broom,
Regina L. Wells, Burroughs, Hepler, Broom,
MacDonald & Hebrank, Edwardsville, IL, Steven
B. Feirson, Dechert, Price & Rhoads, Philadelphia,

© 2005 Thomson/West. No Claim to Orig. U.S, Govt. Works.
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2005 WL 757255
~-- F.3d -~--, 2005 WL 757255 (7th Cir(IIL))
(Cite as: 2005 WL 757255 (7th Cir.(111.)))

PA, Mark A. Peirry (argued), Gibson, Dunn &
Crutcher, Washington, DC, for
Defendants-Appellants.

Before EASTERBROOK, RIPPLE, and WOOD,
Circuit Judges. -

EASTERBROOK, Circuit Judge.

*]1 Complamts filed in the circuit court of Madison
County, Illinois, charge several mutual funds with
setting prices in a way that arbitrageurs can exploit.
The funds removed, the ‘suits to federal court and
asked the district judges to dismiss them under the
Securities Litigation Uniform Standards Act of
1998 (SLUSA). Instead the federal judges
remanded each suit. Last year we held that these
remands -are 'appealable. See Kircher v. Putnam
Funds Trust, 373 E.3d 847 (7th Cir.2004). Now we
must decide whether SLUSA blocks litigation in
state court. (Plaintiffs have asked us to overrule our
decision about -appellate jurnisdiction, but their
arguments are unpersuasive.)

Mutual funds must set prices at which they sell and
redeem their own shares once a day, and must do so
at the net asset value of the funds' holdings. (All of
the defendants, which operate in interstate and
international commerce, are regulated under the
Investment Company Act of 1940; we call them
"mutual funds" for convenience.) Each defendant
sets that price at 4 p.m. Eastern time, shortly after
the New York Stock Exchange closes. Orders
placed before the close of business that day are
executed at this price.

When the funds hold assets that trade in
competitive markets; they must value the assets at
their market. price.. 15 U.S.C. § 80a-2(a)(4 1 }(B)(i1),
17 CF.R. § 270.2a-4(a). Defendants implement this
requirement by valuing securities at the closing
price -of the principal exchange .or market in which
the securities are traded. For domestic securities this
yields -a current price; for securities of foreign
issuers, however, it may produce a price that is as
much as 15 hours old. (European markets close 5 or
6 hours ahead of New York; Asian markets close 12
to 15 hours before New York.)

Page 3

Many securities trade on multiple markets or over
the counter. Stock of a Japanese firm that closes in
Tokyo at ¥10,000 might trade in Frankfurt at i
75.22 (equivalent to ¥10,500) between the close in
Tokyo and the close in New York--but the mutual
fund nonetheless would value each share at ¥
10,000, because that was its most recent price in the
issuer's home market. If foreign stocks move
predominantly up during this interval (or if one
foreign security moves substantially higher), the
mutual fund as a whole would carry a 4 p.m. price
below what would be justified by the latest
available information, and an arbitrageur could
purchase shares before 4 p.m. with a plan to sell the
next day at a profit. Likewise arbitrageurs could
gain if the foreign stock falls after the close in its
home market, and the arbitrageur knows that the
U.S. mutual fund will be overpriced at 4 pm.
relative to the price. it is likely to have the next
trading day when new information from abroad
finally is” reflected in the fund's valuation. See
Richard L. Levine, Yvonne Cristovici & Richard A.
Jacobsen, Mutual Fund Market Timing, Federal
Lawyer 28 (Jan.2005).

A short-swing-trading strategy would not be
attracttve unless the foreign securities' prices had
moved enough to cover the transactions costs of
matched purchases and sales of the mutnal fund
shares, but for no-load funds that have substantial
investments in foreign markets this condition
sometimes 1s satisfied. Arbitrageurs then make
profits with slight risk to themselves, diverting pains
from the mutual funds' long-term investors while
imposing higher administrative costs on the funds
(whose operating expenses rise with each purchase
and redemption). Plaintiffs contend that the mutual
funds acted recklessly in failing to block
arbitrageurs from reaping these profits. Available
means might include levying fees on short-swing
transactions, adopting to a front-end-load charge,
reducing the number of trades any investor can
execute (or deferring each trade by one day), and
valuing the securities of foreign issuers at the most
current price in any competitive market (organized
or over the counter), and not just the closing price
on the issuers' home stock exchanges. Some mutual
funds have begun to take steps to curtail arbitrage,
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while disclosing residual vulnerabilities more
prominently, but the litigation targets those funds
that have not done so (or targets the period before a
given fund acted).

*2 SLUSA added to the Securities Act of 1933 and
the Securities Exchange Act of 1934 parallel
provisions curtailing certain class actions under
state law. As in last year's jurisdictional opinion, we
limit attention to;§ 16 of the 1933 Act, 15 U.S.C. §
77p, because the additions to the 1934 Act are
functionally identical. See 15 U.S.C. § 78bb. As
amended by SLUSA, § 77p(b) reads:
No covered class action based upon the statutory
or common law of any State or subdivision
thereof may be maintained in any State or Federal
court by any private party alleging--
(1) an untrue statement or omission of a material
fact in connection with the purchase or sale of a
covered security; or '
(2) that the defendant used or employed any
manipulative or déceptive device or contrivance
in connection with the purchase or sale of a
covered security. ’
Investments in ' mutual funds are “"covered
securities,” see § 77p(f)(3), and all of these suits are
"covered class actions,” see § 77p(f)(2), because
plaintiffs seek to represent more than 50 investors
and each action is direct rather than derivative.
(Derivative proceedings are not "covered class
actions”. See § 77p(f)(2)(B). See also Burks v.
Lasker, 441 U.S. 471, 99 ‘S.Ct. 1831, 60 L.Ed.2d
404 (1979), and Kamen v. Kemper Financial
Services, Inc., 500 US. 90, 111 S.Ct. 1711, 114
L.Ed.2d 152 (1991), which note that state-law
derivative claims may proceed against federally
regulated mutual funds.) Section 77p{d) contains a
number of additional exceptions, but plaintiffs do
not contend that any of them applies to these
actions. Thus everything turns on subsection (b),
which forecloses a suit based on state law in which
a private class alleges "(1) an untrue statement or
omission of a material fact in connection with the
purchase or sale of a covered security; or (2) that
the defendant used or employed any manipulative
or deceptive device or contrivance in connection
with the purchase or sale of a covered security."
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[1]{2] That familar language comes from Rule
10b-5, 17 CF.R. § 240.10b-5, which is based on §
10(b) of the 1934 Act, 15 U.S.C. § 78j(b). Rule
10b-5 reads: : _
It shall be unlawful for any person, directly or
indirectly, by the use of any means or
instrumentality of interstate commerce, or of the
mails or of any facility of any national securities
exchange,
(a) To employ any device, scheme, or artifice to
defraud,
(b) To make any untrue statement of a material
fact or to omit to state a material fact necessary in
order to make the statements made, in the light of
the circumstances under which they were made,
not misleading, or
(c) To engage in any act, practice, or course of
business which operates or would operate as a
fraud or deceit upon any person, in connection
with the purchase or sale of any security.
Every court of appeals to encounter SLUSA has
held that its language has the same scope as its
antecedent in Rule 10b-5.. Dabit v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 395 F.3d 25, 34-36
(2d Cir.2005); Rowinski v. Salomon Smith Barney
Inc., 398 F.3d 294, 299 (3d Cir.2005); Green v.
Ameritrade, Inc, 279 F.3d 590, 596-97 (8th
Cir.2002); Falkowski v. Imation Corp., 309 F.3d
1123, 1131 (9th Cir.2002), amended, 320 F.3d 905,
(2003); Riley v. Merrill Lynch, Pierce, Fenner &
Smith, Inc, 292 F.3d 1334, 1342- 43 (11th
Cir.2002). ‘We agree with this conclusion. SLUSA
is designed to prevent plaintiffs from migrating to
state court in order to evade rules for federal
securities litigation in the Private Securities
Litigation Reform Act of 1995. See Spielman v.
Merrill Lynch, Piérce, Fenner & Smith, Inc., 332
F.3d 116, 122-24 (2d Cir.2003) (discussing how
PSLRA and SLUSA work). SLUSA can do its job
only if subsection (b) covers those claims that
engage Rule 10b-5 (and thus come within the 1995
statute) if presented directly under federal law; this
is why SLUSA borrows the Rule's language.
Unfortunately, however, the other circuits do not
agree among themselves (or with the SEC) what
Rule 10b-5 itself means. The phrase "in connection
with the purchase or sale" of a securnity is the
sticking point.
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*3 [3] The Supreme Court held in Blue Chip
. Stamps v. Manor Drug Stores, 421 U.S. 723, 95
S.Ct. 1917, 44 L.Ed.2d 539 (1975), that investors
who neither purchase nor sell securities may not
collect damages in private litigation under § 10(b)
and Rule 10b-5, even if failure to purchase or sell
was the result of fraud. Assuming that SLUSA's "in
connection with" language means "able to pursue a
private right of action after Blue Chip Stamps,"
plaintiffs attempted to frame complaints that avoid
any allegations of purchase or sale. All but one of
the classes is defined as investors wha held shares
of a given mutual fund between two specified dates.
As an effort to evade SLUSA, this class definition is
a flop: some of the investors who held shares during
the class period must have purchased their interest
(or increased it) during that time; others, who
owned shares at the. beginning of the period,
undoubtedly sold some or all of their investment
during the window. Each of the funds has
substantial daily tumover, so the class of "all
holders” during even assingle day contains many
purchasers and. sellers. All of these class actions
therefore must be dismissed. (Plaintiffs do not
conténd that any other part of SLUSA is pertinent;
in particular, they did not argue in their briefs--and
did not maintain at oral argument despite the court's
invitation--that their suits allege mismanagement
rather than deceit or manipulation. See Santa Fe
Industries, Inc. v. Green, 430 U.S. 462, 97 S.Ct.
1292, 51 L.Ed.2d 480 (1977). Counsel for the
plaintiffs declined to explain how state law would
support a direct action that did not rely on deceit or
manipulation. A claim based on mismanagement
likely would need to be cast as a derivative action,
which none of these suits purports to be. Nor does
any of the suits assert that a mutual fund broke a
promise, so that state contract law would supply a
remedy.)

[4] The complaint in Spurgeon v. Pacific Life
Insurance Co. avoids this pitfall. It defines the class
as all investors who held the fund's securities during
a defined period and neither purchased nor sold
shares during that period. Blue Chip Stamps would
prevent such a private action from proceeding under
Rule 10b-5. Plaintiffs insist that any private action
that is' untenable after Blue Chip Stamps also is
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unaffected by SLUSA. The district judge, agreeing
with this perspective, remanded Spurgeon to state
court.

An equation between SLUSA's coverage and the
scope of private damages actions under Rule 10b-5
has the support of the second circuit (Dabit ), the
eighth circuit (Green ), and the eleventh circuit (
Riley ). The ninth circuit (Falkowski ), by contrast,
has written that coverage of SLUSA tracks the
coverage of § 10(b) and Rule 10b-5 when enforced
by public plaintiffs (the SEC or a criminal
prosecutor). The third circuit (Rowinski ) has
reserved decision on this issue. The Securities and
Exchange Commission filed a brief in Dabit as
amicus curiae supporting the view that SLUSA
tracks the full scope of § 10(b) and Rule 10b-5, not
just their enforcement in private actions. The- way
the Spurgeon class has been defined prevents us
from following the third circuit's path: we must
answer the question rather than- postpone its
resolution.

*4 To say that SLUSA uses the same language as §
10(b) and Rule 10b-5 is pretty much to resolve the
point. Section 10(b) defines a federal crime, and it
also permits the SEC to enforce the prohibition
through administrative proceedings. Invocation of
this anti-fraud rule does not depend on proof that
the agency or United States purchased or sold
securities; instead the "in connection with" language
ensures that the fraud occurs in securities
transactions rather than some other activity. See
SEC v. Zandford, 535 U.S. 813, 821-22, 122 SCt.
1899, '153 L.Ed.2d 1 (2002); Superintendent of
Insurance v. Bankers Life & Casualty Co., 404 U.S.
6,12,92 5.Ct. 165,30 L.Ed.2d 128 (1971).

Blue Chip Stamps came out as it did not because §
10(b) and Rule 10b-5 are limited to situations in
which the plaintiff itself traded securities, but
because a private right of action to enforce these
provisions 1s a judicial creation and the Court
wanted to confine these actions to situations where
litigation is apt to do more good than harm. The
Justices observed that anyone can say that a failure
to trade bore some relation to what the issuer did
(or didn't) disclose, but that judges and juries would
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have an exceedingly hard time knowing whether a
given counterfactual claim ("I would have traded, if
only ...") was honest. The Court thought it best to
limit private actions. to harms arising out of actual
trading, which narrows the affected class and
simplifies proof, “while leaving other securities
offenses to public prosecutors.

Decisions since Blue Chip Stamps reiterate that it
deals with private actions alone and does not restrict
coverage of the statute and regulation. See United
States v. O'Hagan, 521 U.S. 642, 664, 117 S.Ct
2199, 138 L.Ed.2d 724 (1997);, Holmes v. SIPC,
- 503 U.S. 258, 284, 112 S.Cu. 1311, 117 LEd.2d
532 (1992);.United States v. Naftalin, 441 U.S. 768,
774 n. 6, 99 S.Ct. 2077, 60 L.Ed.2d 624 (1979). By
depicting their classes as containing - entirely
non-traders, plaintiffs do not take their claims
outside § 10(b) and Rule 10b-5; instead they
demonstrate . only that the claims must be left to
public enforcement. It would be more than a little
strange if the Supreme Court's decision to block
private litigation by non-traders became the opening
by ‘which that very litigation could be pursued under
state law, despite the judgment of Congress
(reflected -in SLUSA) that securities class actions
must .proceed under federal securities law or not at
all. Blue Chip Stamps combined with SLUSA may
mean. ‘that claims of the sort plaintiffs want to
pursue must be litigated as derivative actions or
commmitted to ‘public prosecutors, but this is not a
good teason to undercut the statutory language.

Could the SEC maintain an action under § 10(b)
and Rule 10b-5 against municipal funds that
fraudulently or manipulatively increased investors’
exposure to arbitrage? Suppose the funds stated in
their prospectuses, that they took actions to prevent
arbitrageurs from exploiting the fact that each fund's
net asset value is calculated only once a day. That
statement, if false (and known to be so), could
support enforcement action, for the deceit would
have ‘occurred in connection with investors'
purchases of the funds' securities. Similarly, if these
funds had stated bluntly in their prospectuses (or
otherwise disclosed to investors) that daily
valuation left no-load funds exposed to short-swing
trading strategies, that revelation would have
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squelched litigation of this kind.

*5 These observations show that plaintiffs’ claims
depend on statements made or omitted in
connection with their own purchases of the funds'
securities. They could have brought them directly
under Rule 10b-5 in federal court (to the extent that
the purchases occurred within the period of
limitations). Indeed, most of the approximately 200
suits filed against mutual funds in the last two years
alleging that the home-exchange-valuation rule can
be exploited by arbitrageurs have been filed in
federal court under Rule 10b-5. Our plaintiffs' effort
to define non-purchaser-non-seller classes 1is
designed to evade PSLRA in order to litigate a
securities class action in state court in the hope that
a local judge or jury may produce an idiosyncratic
award. It is the very sort of maneuver that SLUSA
is designed to prevent.

We hold that SLUSA is as broad as'§ 10(b) itself
and that limitations on private rights of action to
enforce § 10(b) and Rule 10b-5 do not open the
door to litigation about securities transactions urider
state law. Plaintiffs' claims are connected to their
own purchases of securities and thus are blocked by
SLUSA, whose preemptive effect is not confined to
knocking out state-law claims by investors who
have winning federal claims, as plaintiffs suppose.
It covers both good and bad securties claims--
especially bad ones. The judgments of the district
courts are reversed, and the cases are remanded
with instructions to undo the remand orders and
dismiss plaintiffs' state-law claims.

= F.3d ----, 2005 WL 757255 (7th Cir.(1l1.))
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IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT
- ST. CLAIR CounTy, ILLINOIS

. VINCE KWIATKOWSKI individually and on beha]f )
- of all others similarly situated,

Pléintiff,

VS,

Can'se'No. o3l 78 '

TEMPLETON GROWTH FUND, INC.
" and TEMPLETON GLOBAL ADVISORS LIMITED,
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COMPLAINT

Pla_intiff, Vince Kwiatkowskd, individually and on behalf of all others sumlarly sﬂuated, ‘
by and ﬂnonghi his undersign_ed 'counsei, and for his icornpla‘intf"against Defendants Templeton '
Growth Fund, Inc and Tenlplet'on 'Glob'al‘Advisors Limited; states as fol,]o{ws:

1.  Plaintiff, Vince Kwiatkowski, is a resident ho'f.‘Sh'iloh, St. cnaif County, m_.ipj_o'i_s.‘

2. ‘Defendant, Templeton Growth Fund, Inc., (“Templeton GrowthFunds”)lsa
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si gmﬁcant centacts.with Madison Colmty axld the actlvities complained of hereil_i occurred, in -
.Wl.l'ol"eer part, in Madison County Tllinois. |

3. | Defendant, Templeton Global Adwsors Limited (‘Templeton Fund Managex”) is |
_a Bahamas’ corporatxon with its prmc1pal place of business in Lyford Cay, Nassau, Bahamas. Thev
day—to day tasks associated w:th runmng the business of Templeton Growth, such as mvestmetxt ‘
management share marketmg, distribution, redempnon ﬁnancxal and regulatory reportmg, and’
cu’stodxanshl_p of funds are. contracted .out since it has no significant numb‘er of internal
‘employees. .D'efendant T-empleteh Fund Manager bas bee‘a contracted to gerve as the i_‘nVe's‘tx_nent: |
ﬁlanag-e'r for -the Témpleton Grewth. As the investment manager for Temp‘l"etoﬁ Growth,
_ De‘fendant Templeton Fund Manager selects the ﬁmd’s investments and operat_es*orr s’u'p’eﬁiség
most phases of the fund s busmess mcludmg the valumg of the fund’s portfoho sécurities: and ther

fund net asset value Defendant Templeton Fund Manager has significant contacts wﬂh fund

shareholders in Madls_on County as a result of 1ts operatlon and sup‘ervxs;on- of" Templetgnf

Growth busitiess and the activities complained of herein occuf;ed, in who:l‘e;’c}r mpart i R
Ma’tli"S'on Counly, 'Illihc’;is. Defenvd'ant' Teﬁi"plét'oh Fund‘Manager utilizes an int}

commumcate w1tb fund shareholders, mcludmg those m Madlson Count}{, l]lm

performance of th__ Fund and the mvestments 1t manages
4, ‘_ | At all tunes relevant herem, Plamtlff Vinee waatkowslm h;
| shares in '_l‘e'mpleton Growth for tbe purpo’se oleong_texm investing in mternatad
5 TIns Court has Junsdlctlon over the subject matter and the partlf

ILCS 5/2 209

6 Venuexs proper in this Court puirsuant to 735 ILCS 5/2-101, . .. "=




1. -T.he foreign secnrities purc]iaeed by Defendants’ Fundsfor tneii, pettfolio'e are |
pnnc1pally traded n securmes markets outside of the United States.

8. Open end mutual funds such as Defendants -Funds- have been tremendouely ‘
eneceseﬁtl_in 'eonv_lncmg.mvestors such -as Plamtlff to hold then fund shares by urging 1nv.est_ers
to invest for the lnng'terr’n and by effectively marketing the various adVantageS"of long term |
ownership 'd.f funds ove'r direct investment including nrofeSSional managemeng dtvereiﬁcat_idd,-

9 Shares of open end mutual funds are sold to investors »such as I%laintiff ata price
based upon the pet asset value (“NAV”) per share pl__us applicable_sa]es cn‘arges.' Investors in.
shares rna-yx?j'edeem their shares at the NAV' of the shares less any redemption eha'.rgee.'
| 10. : The -share. pﬁces (I\IAV) of Defendants’ mutual funds are.eet by deducting the |
- fund liabi’Hties from the- total assets of the portfolio and' then dividi'ng by the number' of
ouistantding shares. |

11.  Because the sales and redemption prices are based upon NAV, ‘which in turp

* depends’ th”eiﬂuctuating- value of the fund’s underlying poi'tfolio ofsecun‘aes,Defendants il
. ﬁmd net asset value every busmess day. Defendants set the ] '

ry- busmess day at the close of tradmg on: the New York Stock Exchange a
e The NAV of the shares is- reported by Defendants to the Na;__
Secuntxes Dea]ers (NASD) for pubhc distribution.

12: T valuing its inderlying assets for purposes of setting the NAV, ‘Défendaits use:-

tr pneemthe home .markj"et of each of the securities in 1tsportfohoA s1gmﬁ ant

securities in the Defendants’ portfolios are foreign securities. The




po i

- for such ‘fo,reig‘n securities include London, Paris, Fradcﬁut Moscow, Singapore, Kuala Lumpur,
i-lbng-Kdﬁg, Tajpg'j,- To‘ky,b and Sydney. Thé’se markets vare locat_ed in time zones that are five
h_O_\_lIfS't'O, fifteen hours ahead of Easbté‘rn‘_Stmdard} Time; ’ |

13. Studies of world ﬁnahéial maljkets have established associations ‘between the
value changes a’moné various markets Thére is a'po_siﬁ:VC cdr'relatioﬁ'between-valué movements

4 in'!h‘e*Un'i‘tedv S‘tét_es market and value movements in foreign m_arléets. If,th‘c? United States market
exi)éﬁénces an-upward movement m values, it can be preidicted that Asian 'markets'wil'l move
upward -once ﬁadihg begins }heir next day. The same upward movern‘grif can be _predicfed for
Eﬁro_peéﬁ- ma;rk:cts,once.trading begins‘ their next .d'ay.._Similaﬂy, if the United States mafket

: t’»Xpenences a downward movement in values, it can be ‘pred‘icted that Asian and Europeaﬁ

markets Wi'lfl.'-move ,downward ‘once _uédipg-begins their next day. Because of these positive

corre'iaﬁofns', thé ’cIosiﬁg’ prices of the fbreign'seéuriticé in the underlying portfolio may f)ét re_ﬂéct'
cmeht'.'fﬁajket, va]u_gé at the time Defendants Sét their fund NAV. Appropriate adjuétments_need
to be miade to-the closing prices of the fp;cigl securities in order to reflect current market values.

oWIedge of: the "-Ur’ij:ted States market result, continuous tfadmg-~of the world: equify

¥ ;and forelgncurrencyﬁmlfes markets and the: ‘;:orrelbaﬁ'o_n,s'ubétyyfcgn'thcv value of
es andthese benchmarks, Dﬁefe.pdvants.dd not make any 'i}alua édjusﬁneﬁt tortl-jt:: |
elgnsecurltles prior ib_c;iléul‘ﬁﬁng; ﬁmd NAV and setting share ‘pﬁcé’,cvefY'iJusihéSS T
; day ‘, | o
. 14 - Tﬁé'-pésiﬁve corfelation between the upwafd“o'r downward movérrient of value m
the Umted States market and subsequent movements in foreign markets around'i thé world  is

‘between 0.7 and. 0. A value of 0.0 equates to absolutely o corrélation between value

4




, nioizernents m United States markets and snbseqUent movements m foreign marleets.‘ A ‘;Jal'ne' ef
1.0 equzit‘es” to an absolute correlation between value movements in United States rarkets and
subsequent value movements in foreign markets. |

15, Studles of werld ﬁnancxal markets demonstrate that the greater the percen;(age

‘increase or décrease in- the value of United States markets, the more hkely forelgn markets wﬂl - |
poet -corresponding _value ~movements on subsequent dgys. The probability' that the valne - ~.

: rnOvem‘ents of foteign markets ‘will follow"th'e nrevious day’s value movements in United Sfates

markets :is: "directly correlated w1th the degree or extent of fhe vafue monemen_f of Unifed States

rna%]gets. | |
16. ‘SinCe mé’ny- of the home markets fon the foreign sectin'tie‘e in the Defendants’ asset

. poﬁfelie last traded hours '-Befofe ﬂle-eetﬁng at 4:OQ p.m. Eastern of the fund NAV, the closing |

- prices ‘u_s‘eﬁ- io calculate the NAV of]iefendants’ funds are stale and do not reflect pﬁee relevant

,hlfern]at‘io_ni ‘ax?nilable suﬁsequent to the fer‘e‘.ign security’s last trade that will aﬁ’ect the valne of
such _éée’urity | |

S _17 Dunng ttie: mterval that. elapses between the time tbat Defendants set their share

v“’“lease it to vth :iNASD fer commumcatxon to- the pubhc) on: consecutlve days, the

arkets m Aust:ralla, J apan, Talwan, Hong: Kong, Malaysxa, Smgapore, Russm,
al d'the Umted Klngdom have traded for: an enhre sesslon ﬁ‘om open to" close

. ;' 18 | The exchange ]ocated in Sydney, Australia observes normal market tradmg hours
'A'eff 1000amto400pm local time. - Active trading of securities traded on this eXChange énds

and closmgpnces fof-iﬂiQSe’ securities are posted, at 4:00 p.m. lo'ca]-_,t’-ﬁn,e (200 a.m. Eastern time)




o Wh'cjl D’éfeﬂdént's calcilate their fund NAV u‘sihg glosing prices from this exchange, Defendants .'
réiy upon 'cldsin‘g :pﬁbes for seouities traded »(_m' this exchange that have bécn static for 14 hoﬁrs.
19. - The exchang’e lgéated in Tokyo, J apan obs,f:rQés normal trading hour§ 0f 9:00 a.m.
to300 pm Jocal time. Active trading of secuﬁti‘es tréded on this exchange ends, and cloéing
prices for thzo‘se‘ securities are pé‘st‘ed, at 3:00 p.m. 1oca} t1me (2:00 am. Eastern tiine). When‘ |
.Def_endanits calculate their fund NAV usi_ng closing prices frOm this e'xchapge, Defendants rely
u;j"o"ﬂ-'élbsing pricés for securities 'tr'a'ded,on this exchange -'th:i_t hé\}e been static for 14 hours.

: 20 ’I‘he exchange located in Taipei, mean observes norma] tradmg hours of 9: OO
am. to .1:3.,0 p.m. Tocal ,t@e. Actlve trading of secuntles traded on:this exchange ends, and
- jc'l_*o‘_é‘i:n‘g»'pi'-i_k‘:e'sf for ﬂiOSe sfecpn_tl‘es are-posted, at 1:30 pan. local tnne,(l:BO a.m. Eastern time).
WhenDefendants _c’%i-lk_;uiat‘e ‘Lh‘eif ﬁmd NAV using closing prices from this exchange, Defendants
Tely 'ﬁpén clO‘siﬂg .pri;':'es for secuﬁfiésvtraded on this excha;ge that have been static for }4;5
hours . .

21. . ‘The exchéange located in Hong Kong observes normal tiading hours of '10:00 am.

0'p.m. local time. Actxvetmdmg of securities traded on.this exchange ends, and closing

fi rf‘-thqsé’sjé‘;}lfr:iﬁés;:‘f s "';-_41:,0"0 ipJ'jn-. 'IOcal--'tiﬁm“e.ﬂ(d:O'O' é;me Eastem time)-. When




- When Defendants calculate ,_their. fund NAV Vusing_c]‘osing prices from this éxchange, Defendants

rely uponjclos'_ing.prices for securities traded on'this exchange that have‘heen static for 11 hours.

. 23. The exchan‘ge located in"'Sin'g'apore observe_s‘_'normal_ trading hours'of 9:00. a.m. to

| 5'00 'p.m. loc'al 4ti1ne.- Actl've trading of securities traded on this exchange ends, and cl.osing
.pnces for those secuntles are posted at 5:00.p.m. local Ume (5:00 am. Eastern hme) When '
Defendants calculate thexr fund NAYV using cIosmg prices from this exchange, Defendants rely

. -upom: closmg prices’ for secur:t:es traded on th)s exchange that have been static for 11 h'ours.

- 24, The exchange located in Moscow, Russm observes normal tradmg hours of 12:00

pm. to 7: 00: p.m. local t1me Actlve tradmg of sccurmes traded on this exchange ends and

’clos'lngprxces for-thosegsecun_hes are posted; at 7:00 p.m. local time (11:00 a.m. Eastern time).
“When Defendants calculate their fund N-AV using closing'~pﬁCes from this excha.nge, Deféndants

: rely upon closmg poices for secunhes traded on this exchange that have been static for 5 hours

25.  The exchange located 1n Frankfurt Germany observes normal tradmg hours of

' 9'00-‘a.m to 8“00’p;m. local time. Active 'tradmg. of secuntle‘s:’traded on-th1—s exchange ends and

;-closmg pnces for those- secunt]es are posted at 8:00 p.mi: local tnne (2 00 p.m. Bastern. tlme)

‘ 'to 5 30 p: m local ttme Actlve tradmg of secuntxes traded on thJs exchange ends and" closmg

. ";'_{r— pnces for those secunnes are posted at, 5: 30p m. local tnne (11 30 a.m. Eastern ume) When -

o Defendants calculate theu' ﬁmd NAV usmg closmg pnces from this exchange Defendants rely.

‘on closmg pnces for secuntaes traded on_tlns exchange that have been static for 4 5 hours




27. | The exchange lecate‘d in'Lendon England 'observes normal market hems of 8':(:)0' |
am. to 4:30 pm local nme Active: tradmg of secuntnes traded on this -exchange ends, and
closing pnces for those securities are- posted at 4: 30 pm. local fime (11 30 am. Eastern tlme) '
'Whe‘n Defendan_ts ‘calcnlate'their ﬁ'md NAV Using closing ptices from this exchange, Defenda‘nts
, rer upon closing prices for secunnes trade'd on this exehange'that'have beexistatic 'fo_t' 4.5 hoiu;s. _ |

8. A signiﬁ'cant portion of the underlymg .foreign‘ securities in .the Defendants’

_ portfolios are listed on foreign exchanges ahd=tfade during each market’s respective sessien. :The
NAVs set hy Defenda_nts do not take into accounit on a daily basis anyvpriceirelevant infbnnatinn
that has beeome.avaj'.lable in this two to fou'x'teen and one’/_half hour interval, after- the final pnces

* for the underlyiné foreign se‘ctirities have been posted but; prior to the setting of the NAVs. Price |

:relevant mformatlon such as the contmuous trading of world equity market indexes, ADRs and

. foreign' currency futures nnpacts the valuation of these ‘underlying forelgn securities and is
sjgmﬁCant for valuation because the ﬁnal;‘ma;k_et prices have become stale and do not reflect the
current marhet value ot’ the' securities. |

29." . By fatlmg to make daily ad]ustments based upon. posmve correlations between

upward o1 down\Vard movem ts m Umted States and - for ’gn ma:rkets and by choosing:to use

";f'_'sta}e pnces in’ valmng lyNAVs, Defend_ant‘s 'have-expos.‘ed

| ",long term shareholder fo'n yfpurchase and redeem Defendants :

-‘shares as part ofa proﬁtable tradmg strategy The market t1mmg txadmg strategy stems from the
: .-‘-Aablhty of market tnmng traders to predlct changes 1n tbe NAV Ma:ket timing traders are able to-
- predxet changes i the NAV because of the pesmve eorrelanons between value movements in

L | UmtedStates ma'rke'ts_' and‘:forel'git'- m_arke.ts-_f } The stale‘j,pn-_ce-_,stmtegyz ojf market-hmers -who trade




. Defendahtsf» s‘hares is to buy shares on days when the Urtit'edz-_S'tates' market moves up and to sell
(-'r'_e,r:iee'rh)'shares when the United States market moves doﬁ; In order to derive maximum
benefit from .p'rice'relévant 'inforr‘nati-o_n’ developed sub_séguent to the now sta_]e'closing prices of
the portfolio secuﬁti'es, market timers' wait until the fund deadline for buying or selling
(r‘edeemixi‘g)"shar'eS’ in -befehdahts’ fands on any paﬁlcular hu'siness day. Because Defendants. |
can:not buy or sell the foreign securities in the funds’ underlymg portfoho (due to the tlme
dlfferenee between New York: an|d the home markets of the forelgn seeurmes) at'the time 1t sets
the 'dai]y NAV that values the sheres it iss’tx'es and rjede'em‘s, the share's »that Defendent_s issize to
and redéem from market riin_ers do not reflect current market- _pn'ee_s of the foreign; secun'ties held

..b‘y'the-ﬁindi. :
| 30. Due to the'us’e of stale pr_ices h:y"Deferjdaﬁtsfin v;t]uing the fund Shares_,' market
timers who biy befe‘ndiﬁt’s,’ fimds’ shares on days when the United States ‘market moves up are
-_ buymg discounted shares at the expense of other fund shareholders because the funds underlymg

'forelgn secuntles assets are undervalued as of the ume of the share purchase.

31. Due 1o the use of stale pnces by Defendants} in valumg therr fund shares market

_:Umt@d States market moves down

a5 of the tirme of the share sale
'(redemptlon)
- 32 B Sharestefendants funds can be tmded erther by pm'chase or redemptlon only .

S onceadayat400measternT1me S

s 6 other fund shareholders because <




33, .-Th_e excess prpﬁts‘ that are ohthined by market hmmg t'rahei‘é’ takmg advantage hf_
the stale pricing of *I”)éfeﬁdé'_xit_fs‘"" éharé_é"bomé- at the expense of fellow 'shareholder‘s who are non-
: tradihg;]__o"n‘g term buy and hold inv-es',tdrsv.' The transfer of \:x}ealth ﬁbm vvthe non'atr-a.\dingv lohg term
huy andahold'.shareholders’ t‘cﬁ.the,.xharket '_u;me'rs trading Defendants shares in Defendants* funds
- 'oocurs through dilution. - | ‘, |
| 34 Market tm)mg tmders pay cash- to Defenda.nts funds when they purchase_
: dlscounted shares. Market hmmg traders receive cash from Defendants ﬁmds when they sell .
(rbd_eem) their shiares at a premjum. Long ten_n vshareholders _suffer. 2 diIutibns of their equity :
H‘intere‘s’ts ‘and votihg‘ nghtsm boﬂx:ihs"tahceé When. market :timing traders are -ahié to buy sha:es
at & discount, long term 'sh'aréhoiaefs suffer dilution because the cash -r_eceiVed by the fund for the |
.sh;c_ire_s .ph'réha’s_éﬁ is less thah the per share value of the tindeﬂying foreign securmes hecavuse‘vof
: the st‘é;i-e pricing utilized by'Déféndahts. Likewise, when .mvarket tumng trad'ers.. a;rcva"able_tob sell
('redcem): 'sharés ét}a:prenﬁmn, long term éhare’ho-ldérs suffer dilution because the cash paid otlt

’ by the: fund for the shares redeemed is more than the per share value of the underlymg securmes

ale: pncmg unhzed by lefendants In both mstances long te:f Ijare'holders




. redemptrons of shares rather they have the luxury of bemg able to look backwards because’
Defendants share pncmg fails to adjust for: reoogmzed posmve correlatxons and uses ‘stale prices -
in .vah’nngxts tind”erlymg portfol:osecun.:t]es. |

36: Eﬁ"ectxve market timing captures-an arbitrage profit that comes dohar;for-doll'ar_
out of'the..;:):oel('e’ts of the long term investors, Besid_es.the wealth transfer t'hroug-h"dilmi‘on, t_hev-
rna.rl:et ,Mers"also'harnr long term investors in other ways.

37, Plainﬁﬁ“ brings tl:n"s coinplaint as a'.cl'ass‘ a'eﬁon against De'fendants 'Temoleton
Growth' Funds and Templeton Fund Manager and pursuant te §5/2 801 et. seq , of the- Ilhnors '
Code of le Procedure mdmdually and on behalf of a classof all persons in the United States '
Who have held shares of Templeton Growth for more than fourteen days (“long term
shareholders ) | The class penod commences: ﬁve years prior to the ﬁhng of thrs complamt
through the date of ﬁlmg Excluded from the class are Defendants any ‘parent, subsuhary,

affiliate, or con&olled person of Defendants as well as the officers, dnectors agents servants or

“etnployes """dants:;-and:the ,mnedxate*famrly memberjof' any’-such..\p‘ersonf “Also excluded.

eside overthis case. -

s of the class ‘are $0 numerous that joinder. of  all members is -




40 Common questions of law- or fact predominate over any questlons affectmg on]y'
mdlvrdual members of the C]ass Conimon questions 1nclude, but-‘ are not lnmte'd to, t_he_:
following:

Lo whether defendants failed to properly evaluate on a dally basrs pnce :
relevant. mformanon available after the close of the exchange on which the
fund’s portfolio securities trade, but before the setting of the daily'NAYV,

which was likely to cha.nge the value of the secuntres and the setting of
-their’ daily NAV;

i whether defendants failed to properly implement Templeton Growth s
portfolio valuation and share pricing policies and procedures making daily
: adJustments based upon United States market results and recognized .
positive correlations between upward movements in' United States and
foreign markets in the valuation of the fund’s portfolio”securities prior to -
the calculation of the fund NAV and settrng of the share -price;

N whether defendants failed to properly 1mp1ement Templeton Growth’s
o portfolie’ valustion and share pricing pelicies ang: procedures making daily -
adjustmients to stale closing prices of the underlymg portfolio secuntles
before thé fund’s NAV calculation and share price sétting; .

A wheéther defendants falled to protect Templeton Growth_’s long term
‘ shareholders from market timing traders of ﬁmd shares_ who use

- ‘whet ,‘_er:'defendants breached the dut1es they owed to plamtlff and the
'class ' s o

”whether plamtxﬁ“ and the c]ass have been damaged and 1f so

xtent of such damages

B}




41.. The prosecution of separate actions by individu:_a_i' members of the Class would
créaté arisk of: -

L mcon51stent orf varymg adJudlcatxons w1th respect to mdmdual members
of the class and :

ii. adjudlcahon with respect to- mdmdua] members of the class, whxch would,_- -

asa pracncal matter, be dispositive of the interests of other members not
~ parties to the adJudlcatlon OF. substantlally 1mpa1r or 1mpede the1r ability to.
protect their interest: _

©'42, . Theclass action methoj'd;is appropriate for th"e:-fair' and 'e'ﬁicieht‘pres‘ecuﬁon of this
© actien.. . _ ‘ |

43. - Ind1v1dual 1iﬁgaﬁ’on*pf ali:claixhs,;wl'ﬁch might--be—b‘rou_ght by all class ,meﬁ_lbers, '
) woujdproduce a multiplicity of cases so that the _judi.c‘i_a'l' system: Would be cohgested for years.
Classtreatmeﬂt, ,ﬁy'cjoﬁ'tr‘ast-, 'prevides n-xanageable judicial treat;nehi-,caICﬁiated to bring a rapid
o coﬁeiiiéi'bh toall .l"i't'igz:xtibrjx of all claims aﬁ'sin'gl from the cond'uc':t'e_f the defendants. . |

Count1

t ﬁ"'—Vmce Kmatkowskx mdwldually and on. behalf of all others sn'mlarly 31tuated,




' | investment goial thronglj a p_',olicsr of investing -in stocks and'd’ebt- obli_ga'tions'of eompan_ies'.outside
of the United?Sta'tes: ) | ‘ . o _'

. 46.. Defendant Temp]eton Fund Manager serves ‘as the mvestment manager for i
‘Templeton GrowtlL Defendant Templeton Fund Manager provides;, among other thmgs
portfolio management services and selects the securities: for Templeton Growth to. buy, hold or |
.sell Templeton Growth pays Defendant Templeton Fund Manager set fees based on the_
_percentage of assets under management for managing Templeton Growth’s assets Defendant
'Templeton Fund Manager 5 compensatron and management of the Templeton Growth ‘are
reqmred to be: revrewed and: approved by Defendant Templeton Growtb Funds’ board of tmstees -

47, At all tlrnes relevant hereto P]amtrﬁ” Vince Kwratkowsla has held shares in |

_-Templeton Growth.
48 At all tix‘nes _,r"eleyanft; 'lrerein, Defendants had 2 duty when Valuing the ﬁlnd"

secuntmes and detenmmng darly NAV to utrhze accurate current market. values for such secuntles '

i Ofdef to-avoid dﬂ“tmﬂ""” ngtern shareliolders” equity mteresrts.;andtvonngrnghtsé




allowing i)oﬁfoho valuatxon and share pncmg pohcles and procedures -
4 market fiming. uaders of Templeton Growih s shares at

which penefitie
the expense of long term shareholders

.

Defendams brcach of their duties, Plaintiff

'50. Asa directvand proxunate result of the
and the class pave suffered damages in the' amount to.be. proven at trial, but less than: $73, 000 pet
] member, mcludmg all compensatory damages punitive damages; attomeys’ fees

plaintiff or g:las
~ and costs: S
- WHEREFORE, Plam‘nﬁ and the Class pray' ihat the Court enter judgment in thelr favor

1eton Grew’th F\mds ap

and against Temp d Templeton Fund Manager as follows
Ahat- this: actlon be m tamed as a'class action pursuant 10735

'- A Ordermg
: ILCS 512 801 ‘and the followmg class be: certlﬁed
‘ All persons in: the Umted States: who held:s shares: in the T empleton
Growth for & penod of more than fourteen days “diring the period
begmnmg frorn five years pnor to and through the date of the fling
of thxs complamt
B. Awardmg Plamuf’[ and the Class compensatory damages, preiudgrnent_intéfdsg
v fees 1 resenting the ‘damages

costs of suits, pumiqv; dam

¥ "6{ﬁer§'t"5if§iilﬁrl§?~' s

; omp\amt agamSt Defendants

g:éphs | through 50 as if funy |




52.  Defendants knew, or were ‘negli gent i in not knowing, 'that-th'e' closing pﬁcee fcr the

forelgn securities held by the Templeton Growth and used by Defendants to calculate NAV for

said Fund did not represent current market value because, mter aha, those pric&c d1d not reﬂect

changes in the fund’s secuntles whlch occuned after thie exchange on which those forelgn

securities trade closed and before the closing of me'NeW- Y_iork Stock Exch'ang‘e.

' 53. With utter indifference or conscious dis’regjardf for Plainitiff’s investment and the

- investments of simil’aﬂy situated fund owhcfé, Defendants breached th'eir',d_uties to Plaintiff 'an(_i '

similarly situated owners by, inter alia:

1.

iii.

than $75,000 per-_:.plaim_iﬁ’; or class member,mcl

failing to prdperly evaluate on a daily- basis price relevant information.
available after the close of the exchange on which the fund’s portfolio -
securities trade, biit before the settmg of the daily NAV, which was Tikely

to change the value of the secunnes in the fund and the settmg of their -
daily NAV;

faxhng to proper]y adjust- the value of Templeton Growth s portfoho-
securities and the setting of their: ‘NAVs when pnce relevant information.
available' after the close of the exchanges on which the portfoho s
securities trade, but _before the settmg of the NAV, mdxcated a change in
the value of the securities; and

: portfolio" valiation aid shate

g all‘compensatory damages; punitive.

damages, attorneys” fees andcosts, < .




WHEREFORE Plamtlff and the Class pray that the Court enter judgment i in their. favor*
‘and agamst Templeton Growth Funds and Temp]eton Fund Manager as follows
A. Ordermg that th';s actlon be 'maihtained as a class aoﬁon.pursuant to. 735
messe 801 and the following class be certified: |
| All persons in the Umted States ‘who: lield shares in Templeton '
Growth for a period of more man fourtcen days dunng the period

beginning from five years prior to and through the date of the ﬁhng
of this complamt

| B. Awarding- Plaintiff and the Class ooinpenoatOry 'damages; projudgment
ihtefest, costs of suitvs,ipunitive damages and attorﬁoys’ feéo for an’aimount re;‘)resénﬁﬁ?gxthe '
damagos ‘c_ausod:by Defendants’ 'breéoh .of' their diiﬁos’ not to exceed '$’-7i5,000*per.;)lainﬁff or ol,aSs
membér B

PLAINTIFF DEMANDS TRIAL BY JURY

Vmce KmatkOWSkJ mdlvxdually and .on behalf of
~all others sm’nlarly situated. -




‘Eugene Barash #6280933

701 Market Street, Smte 300
St. Louis, Missouri 63101
Telephone: 314/241-4844 -

~ Facsimile: 31‘4[24'1‘.-3;5'215:

Bonnett, Fairbourn, Friédman & Balint, P. C.-, _

Andrew S. Friedman-

Francis J. Balint; Jr:
2901 N. Centrat Avenue, Suxte 1000

Phoenix, AZ 85012

B Telephone: 602/274- 1100

Attorneys for Plaintiff and the Class .




IN THE CIRCUIT COURT
TWENTIETH JUDICIAL Crculr
ST. CLAIR COUNTY ILLINOIS '

"VINCE KWIATKOWSKI, mdmdual]y and on behalf
of all others snmlar]y situated,

Plaintiff,

)
)
)
vs. : S B ) - Cause No. &3 F'7X{
3
)
)
)

TEMPLETON GROWTH FUND, INC.
and TEMPLETON GLOBAL ADVISORS LIMITED; .

4 m’j,s“pu.
De;fendant's DEC 1 T 2003

AF FIDAVIT OF STEPHENM mLERY oo ClRCun' ERK :

1, STEPHEN M. 'ITLLERY being ﬁrst du]y SWomm upon my oath, depose and state as. follows

1. ’Ihat I am orie of the attorneys representmg thc Plaintiff filing the’ abQVé-cdpﬁoned?cauéé '
of action. | | |

2. That the total of money damages sought in th1s cause of action cxcccds Flﬁy Thousand

Dollars ($50, OOO) but ‘does not exceed Sevcnty—Flve Thousand Dollars (875, 000) per Plaumff or c]ass

member and that Plaintiff will not aqcept TECOVETY In eXcess of Seventy—,F_lv,e Th 11 rs'{($75 000)

per Plaintiff or Class miember, excluisive of attdmeY’s fees, costs 'and.iﬁ_ter_es’t,‘ )

STATE OF LI INOIS -

SS..

COUNTY OF ST Cliasz )

 Subscribed arid sworn to before me, a Notary Public, this. /’7’j day fmber, 2003,

" My cominission’éxpires: =



IN THE CIRCUIT COURT OF ST. CLAIR COUNTY
STATE OF ILLINOIS

VINCE KWIATKOWSKI, individually and on)

behalf of all others similarly situated, )
)
Plaintiff, )
) Case No: 03-L-785
Vs. )
TEMPLETON GROWTH FUND, INC. and ; EiED
TEMPLETON GLOBAL ADVISORS ) ST. CLAIR COUNTY
LIMITED, ) N
) JUN 18 2004
) ‘

Defendants.

¢
#1 CIRCUI'F%J‘EQ.@

" Motion of Templeton Global Advisors Limited
to Dismiss for Lack of Personal Jurisdiction:
5/2-301 11l. Code Civ. Proc.

Defendant Templeton Global Advisors Limited ("Global Advisors"), by its attorneys,
resp.ectﬁjlly rﬁoves the Court to dismiss this action as-to it pursuant to Section 5/2-301 of the Illinoi's
Code of Civil Procedure on the ground that personal jurisdiction over Global Advisors does not exist
in this Court.

In s‘uppoft of its motion, Global Advisors states as follows:

I. The Complaint

1.~ The Complaint is brought by an alleged investor in a mutual fund, Templeton Funds,
Inc. (the "Fund"), purporting to sue on behalf of himself and a putative class of investors in that

Fund. The Complaint names two defendants, the Fund, and Global Advisors, the Bahamas-based

adviser to the Fund.

2. The Cbmplaint alleges that defendants improperly value the Fund’s shares at 4:00
p.m. E.S.T. using the last trade price in the home market of each foreign security held by the Fund.

(Cplt. § 12).‘ The Complaint alleges that those foreign prices are "stale" since they do not reflect the

EXHIBIT

c




!
current value of those shares at 4:00 p.m. E.S.T. when the value of the Fund shares is determined.

(Cplt. § 16). It then claims that defendants’ use of stale prices injures Fund shareholders, because
market-timing traders take advantage of the stale prices to obtain excess profits at the expense of the
Fund and its shareholders. Market-timing traders allegedly make improper profits when they either
purchase Fund shares from the Fund at a "discount" or redeem Fund shares to the Fund at a

"premium.” (Cplt. §§ 29-34).

II. Ground for Dismissal: Section 5/2-301 — Lack of Personal Jurisdiction

3. The Illinois courts, and the United States Supreme Court, have recognized two

distinct types of personal jurisdiction: general and specific. See Helicopteros Nacionales de

Colombia, S.A. v. Hall, 466 U.S. 408, 414-15 (1984); Radosta v. Devil’s Head Ski Lodge, 172 Tl1.

App. 3d 289, 526 N.E.2d 561 (1988); Rokeby-Johnson v. Derek Bryant Ins. Brokers, Ltd., 230 II.

App. 3d 308,594 N.E.2d 1190 (1992). For general personal jurisdiction, a defendant’s contacts with

Illinois must be "substantial” as well as "continuous and systematic." Helicopteros, 466 U.S. at 415-

16; Khan v. Van Remmen, Inc., 325 Ill. App. 3d 49, 756 N.E.2d 902 (2001); Kadala v. Cunard

Lines, Ltd., 226 IlI. App. 3d 302, 589 N.E.2d 802, 810 (1992); Huck v. Northern Ind. Pub. Serv. Co.,

117 11l. App. 3d 837, 453 N.E.2d 1365 (1983). For specific jurisdiction, a defendant must have
"purposefully directed" its activities at Illinois and the claims for relief must directly "arise out of

or relate” to those activities. Helicopteros, 466 U.S. at 414. This Court has neither general nor

specific personal jurisdiction over Global Advisors.

a. General Personal Jurisdiction — The Court lacks general personal

jurisdiction over Global Advisors because:



(1) Global Advisors is a corporation organized under the laws of the
‘Bahamas with its principal place of business in Lyford Cay, Bahamas;
(ii) None of Global Advisors’ approximately 50 employees, officers and
directors is located in [llinois; |
(ii1) Global Advisors has no office and no business records in Illinois. Its
sole ofﬁce is in the Bahamas. Its records are located generally in the
Bahamas and Flonda; |
(iv) Global Advisors is not licensed or qualified to do business in Iilinois;
(v) Global Advisors has no phone number or agent for service of process in
Tilinois;
(vi) Global Advisors has no bank account i Illinois;
(vil) Global Advisors has no revenués from, and no clients in, Illinois; and
(viii) Global Advisors does not solicit clients 1n Illinois.

In sum, Global Advisors has not had the requisite "substantial, continuous and system.atic"

contacts with the State of Illinois for this Court to exercise general personél jurisdiction over it.

b.  Specific Personal J urisdiction — This Court lacks specific personal
jurisdicﬁon because no allegedly actionable activity was "purposefully directed" at Iilinois. None
of its challenged conduct (e.g., the valuation of portfolio securities of the Fund) occurred in Illinois.

Accordingly, there is no basis for this Court to exercise specific personal jurisdiction over Global

" Advisors.!

! Given the absence of any meaningful contact by Global Advisors (e.g. any act by which it
purposefully availed itself of the privilege of conducting business in Illinois), the due process-
requirements of the United States Constitution are not met here. See also Pilipauskas v. Yakel, 258
1. App. 3d 47, 629 N.E.2d 733 (1994).




.
4.

Global Advisors will file a mémorandum of law setting forth its legal arguments and

case authority supporting the dismissal of plaintiff’s claims against Global Advisors.

Wherefore, for the reasons set forth herein, in the attached Affidavit of Gregory E.

McGowan, and. in the memorandum of law to be filed in support of this motion, Defendant

Templeton Global Advisors Limited respectfully requests that the Court grant the motion to dismiss

the Complaint against it for lack of personal jurisdiction.

Dated: June 18, 2004

Respectfully submitted,

ARMSTRONG TEASDALE LLP

By:@?m : L/ ,ﬁ,é

Raymohd R. Fournie ¥3126094
Glenn E. Davis #6184597
Lisa M. Wood #6202911
Jacqueline P. Ulin #6276863

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070 ,

(314) 621-5065 (Facsimile)
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(212) 575-4700
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IN THE CIRCUIT COURT OF ST. CLAIR COUNTY
STATE OF ILLINOIS

VINCE KWJATKOWSK]I, individually and on)

behalf of all others similarly sitnated, )
)
Plaintiff, )
)
Vs. ) Case No: 03-L-785 r\_ ‘
TEMPLETON GROWTH FUND, INC. and ST. CLAR counTY %
TEMPLETON GLOBAL ADVISORS ) T
LIMITED, ) JAN 2 4 2005
, ) &
Defendants. ) 22 CIRCUIT & kﬁk
MEMORANDUM OF LAW OF

DEFENDANT TEMPLETON GLOBAL ADVISORS, LIMITED
IN SUPPORT OF MOTION TO DISMISS
FOR LACK OF PERSONAL JURISDICTION

Defendant Templeton Global Advisors, Limited (“Global Advisors”) submits this
memorandum of law in support of its motion to dismiss the Complaint against it for lack of
personal junisdiction, pursuant to § 5/2-301, 1ll. Code Civ. Pro. Global Advisors is a foreign
investment adviser with no contact with Illinois for junisdictional purposes. It does not have any
office, employees, officers, directors, or clients in Illinois. It does not solicit clients in Illinois. It
1s not “doing business;’ in. lllinots. Its sole office is in Nassau, the Bahamas. Its sole business is.
as an investment adviser to a Florida-based mutual fund (and other clients not based in Illinois).
In addition, the a]]‘eged]y actionable conduct — the so-called “stale” pricing of portfolio securities
of the Florida-based mutual fund (in which Plaintiff is allegedly an investor) — did not take place
in Hllinois.. Plaintiff does not state anything to thé contrary in the Complaint. For these and other
reasons set forth in the accompanying papers, the Court should hold that it lacks personal

jurisdiction over Defendant Global Advisors.




The Facts
The relevant facts are set forth in the affidavit of Gregory E. McGowan filed with the
motion aﬁd, ir; the interests of brevity, will not be repeated herein.
The Law

The Court Lacks Personal Jurisdiction
Over Defendant Global Advisors

Plaintiff cannot satisfy the “quite high” standard for this Court’s general jurisdiction,’
namely that Global Advisors’ contacts with Illinois were not occasional or transient, but were

“continuous, permanent, ongoing and systematic.” Cook Assocs., Inc. v. Lexington United

Corp., 87 1lI. 2d 190, 201, 429 N.E.2d 847, 852 (1981); Kadala v. Cunard Lines Ltd., 226 Il

App. 3d 302, 314, 589 N.E.2d 802, 810 (1° Dist. 1992).

In Rokeby-Johnson v. Derek Bryant Insurance Brokers, Ltd.; 230 Ill. App. 3d 308, 320,

594 N.E.2d 1190, 1198-99 (1*' Dist. 1992), the Court held that personal jurisdiction, on the

>

ground of “doing business,” was lacking as to a London-based insurance broker which was

alleged to have breached its contracts with plaintiffs to supervise another firm which would issue
msurance policies to plaintiffs, stating (at 1198):

Under the proper analysis, there is no showing here that Bryant Brokers
was “doing business” in Illinois. The record does not reveal that
Bryant Brokers actively procured business from Illinois. Plaintiffs
allege that Bryant Brokers “made repeated solicitations and visits of its
officers to Tllinois”; however, under Cook and its progeny, mere
solicitation does not vest jurisdiction in the Illinois courts.

" The “specific” form of personal jurisdiction is not an issue in this action. Plaintiff’s claims do
not arise out of any challenged activity in llinois. Thus, there is no basis for “specific” personal
jurisdiction. Campbell v. Mills, 262 Tll. App. 3d 624, 628, 634 N.E.2d 41, 44 (5™ Dist. 1994).
Similarly, given the absence of any meaningful contact by Global Advisors (e.g., any act by
which it purposefully availed itself of the privilege of conducting business in Iilinois), the due
process requirements of the United States Constitution are not met for this Court to exercise
junisdiction over Global Advisors. See, e.g., Pilipauskas v. Yakel, 258 Ill. App. 3d 47, 629
N.E.2d 733, 738-41 (1 Dist. 1994). '




Furthermore, in Khan v. Van Remmen, Inc., 325 1il. App. 3d 49, 55, 756 N.E.2d 902, 908

(2™ Dist. 2001); the Court held that the defendant Wisconsin-based company, in an action to

recover wages from it, was not “doing business” in Illinois even when it had clients in Illinois,

stating (at 908):

We do not consider the placement of four employees with Illinois
~companies over a five-year period to be sufficiently permanent or
continuous contacts to constitute “doing business” in Illinois.

Contrary to plaintiff’s assertion, the fact that a nonresident
corporation has clients in Iilinois does not necessarily lead to the
conclusion that the corporation was doing business in Illinois. . . .
Further, VRI had no offices in Illinois, no Illinois phone number, and
no other permanent or continuous connection with Illinois that would
establish that it was doing business in 1llinois.

Again, in Kadala, 589 N.E.2d at 8§10, the Court held that revenues earned by an out-of-

state business through extensive advertising in Illinois did not submit the business to jurisdiction

under the “doing business” test, stating (at 810):

; Plaintiff here emphasizes the extensive nature of defendant’s
advertising activity in Illinois and revenues derived from Illinois 1n
“support of her contention that defendant has conducted business on a
“continuing and systematic basis.” We do not, however, believe that
these activities satisfy the “doing business” test. . . . At best,
advertising amounts only to solicitation, which, as discussed above, is
insufficient to submit a defendant to jurisdiction under the “doing
business” test, as 1t is insufficient under the “transaction of business”
test postulated under section 2-209 of the long-arm statute. [citations
omitted] The fact that a defendant who solicits business in the State
dertves revenue from the State would seem to be implicit, even though
not expressly discussed in the cases, as a natural result [of] successful
solicitation, and not an independent factor upon which to determine that
a non-resident corporation is “doing business” in the State. Moreover,
defendant here did not receive any revenues in this state; all payments
were received in its New York office. Accordingly, we hold that
defendant is not “doing business” in Illinois so as to be amenable to in
personam jurisdiction.

Accord Radosta v. Devil’s Head Ski Lodge, 172 IIl. App. 3d 289, 294-96, 526 N.E.2d 561, 564-

65 (1 Dist. 1988) (the “doing business” test was not satisfied where an out-of-state business sold

v




its ski services in local Illinois shops, bought billboard advertising in Illinois, and had an Illinois

telephone number, and attended annual trade shows in 1Ihnoss); Huck v. Northemn Ind. Pub. Serv.

Co., 117 I]jl; App. 3d 837, 843-44, 453 N.E.2d 1365, 1371 (1% Dist. 1{983) (““doing business” test
not sétisﬁéd where defendant maintained no offices, solicited no business and ﬁad no employees,
agents or customers in Iliinois).

Here, these holdings mandate a finding that the Court lacks “general” personal
junsdiction over Global Advisors. As shown in the Affidavit of Gregory E. McGowan, Global
Advisors has not even had occasional contacts with Illinois sufficient for junisdictional purposes.
1t has had no physical presence in Illinois. Like the defendant in Khan, 756 N.E.2d at 908,
Global Advisors has “had no offices in Illinois [and] no Illinois phone number.” Its sole office
has béen and is in the Bahamas. It has no employees, offices or agents in Illinois. See Huck,
453 NE2d at 1371. It also has had no client in Illinois. See _Kixé_n, 756 N.E.2d at 908, where the
Court found thai the defendant was not “doing business” in Illinois even though it was servicing
clients in Illinois. Global Advisors also does not go into Illinois to solicit Business. See Rokeby-

Johnson, 594 N.E.2d at 1198-99. It also has none of the other indicia of “doing business” in

Illinois: it is not licensed or qualified to do business in Illinois, it has no bank account in Illinois,
and it has no representatives in Illinois for service of process or otherwise.‘
Conclusion
The Court should dismiss the Complaint against Defendant Templeton Global Advisors
Limited on the ground of lack of personal jurisdiction.

Dated: January 24, 2005




Respectfully submitted,

ARMSTRONG TEASDALE LLP

By: : jf . 7). /\/WQ
Raymond R. Fournie #3126094
Glenn E. Davis #6184597
Lisa M. Wood #6202911
Jacqueline P. Ulin #6276863
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(314) 621-5070

| (314) 621-5065 (Facsimile)
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IN THE CIRCUIT COURT OF ST. CLAIR COUNTY
STATE OF ILLINOIS

VINCE KWIATKOWSK]I, individually and on)
behalf of all others similarly situated,

Plamtiff,
} Case No: 03-1L-785
Vs.

JURY TRIAL DEMANDED
TEMPLETON GROWTH FUND, INC. and
TEMPLETON GLOBAL ADVISORS

LIMITED, |

Defendants.

FILED ]
INTY
Amended Answer of ST.CLAIR OOV

Templeton Growth Fund, Inc. JAN 2 7 2005

to the Complaint
' 28 04)'“6‘“% CIRGUI

CLERK] °

Defendant Templeton Growth Fund, Inc. ("‘Fl_md, Inc.”) answers the Complaint as

follows:

| F und; Inc. denies the allegations in the Complaint about or pertinent to Fund, Inc., Global
Advisors and plaintiff Vince Kwiatkowski unless expressly admitted or otherwise responded to

as follows:

Para. Response

1. Denies knowledge or information sufficient to form a belief as to the truth of the

allegations about Vince Kwiatkowski’s residence.

2. Denies, except admits that Fund, Inc. is a Maryland Corporation with its principal
place of business in Fort Lauderdale, Florida, and that Fund, Inc. is a registrant

with the United States Securities and Exchange Commission.

EXHIBIT

D




10.

Denies, except admits that Global Advisors is a Bahamas corporation with its
principal place of business in Nassau, Bahamas; that the day-to-day tasks
associated with running the business of Fund, Inc., such as investment
management, share marketing, distribution, redemption, financial and regulatory
reporting and custodianship of funds are contracted out since it has no employees;
that Global Advisors 1s under contract to serve as the investment manager for

Fund, Inc., and that Global Advisors selects Fund, Inc.’s investments.

Denies, except denies knowledge or information sufficient to form a belief as to
the truth of the allegations about Vince Kwiatkowski’s purported purpose for
owning and holding shares of Fund, Inc.; and admits that Vince Kwiatkowski

purports to have owned and held shares of Fund, Inc.
Denies.

Denies.

Denies, except admits that the foreign securities purchased by Fund, Inc. for its

portfolio are traded principally in securities markets outside of the Umted States.

Denies.

Denies, except admits that, in general, shares of open end mutual funds are sold to
investors at a price based upon the net asset value (“NAV”) per share plus any

applicable charges; and that those investors may redeem their share(s) at the NAV

of the share(s) less any applicable charges.

Admits.




11

12.

13.

14.-15.

16.

17.

18.

Denies, except admits that sales and redemption prices are based upon the NAV

~which in turn depends, in part, upon the fluctuating value of Fund, Inc.’s

“underlying portfolio of securities; the NAV is recalculated every business day;

and that Fund, Inc.’s share price (NAV) is set once every business day at the close

of trading on the New York Stock Exchange.

Denies, except admits that a significant portion of the securities in Func|l, Inc. are
foreign secunties; the home markets for such foreign securities include London,
Paris, Frankfurt, Moscow, Singapore, Kuala Lumpur, Hong Kong, Taipei, Tokyo
and Sydney; and those markets are located in time zones that are approximately

five hours to fifteen hours ahead of Eastern Standard Time.

Denies, except denies knowledge or information sufficient to form a belief as to
the . truth of the allegations about “[s]tudies of world financial markets™; and

“correlation between the value of the fund’s securities and these benchmarks.”

Denies knowledge or information sufficient to form a belief as to the truth of the

allegations.

Denies.

Denies, except admits on information and belief that the securities markets in
Australia, Japan, Taiwan, Hong Kong, Malaysia, Singapore, Russia, Germany,
France and the United Kingdom have traded for an entire session before the NAV

is.set for the Fund.

Denies, except admits on information and belief that the exchange located in
Sydney, Australia observes normal trading hours of 10:00 a.m. to 4:00 p.m. local
time; and that, in general, active trading of securities traded on this exchange
ends, and closing prices for those securities are posted at 4:00 p.m. local time

3



19.

20.

21.

22.

23.

(often at 2:00 a.m. Eastern time).

Denies, excepts admits on information and belief that the exchange located in

Tokyo, Japan observes normal trading hours of 9:00 a.m. to 3:00 p.m. local time;
and that, in general, active trading of secunties traded on this exchange ends, and

closing prices for those securties are posted at 3:00 p.m. local time (often at 2:00

a.m. Eastern time).

Denies, except admits on information and belief that the exchange located in
Taipei, Tatwan observes normal trading hours of 9:00 am. to 1:30 p.m. local
time; and that, in general, active trading of secunties traded on this exchange
ends, and closing prices for those securities are posted at 1:30 p.m. local time

(often at 1:30 a.m. Eastern time).

Denies, except admits on information and belief that the exchange located in

Hong Kong observes normal trading hours of 10:00 a.m. to 4:00 p.m. local time;
and that, in general, active trading of securities traded on this exchange ends, and
ciOsing prices for those securities are posted at 4:00 p.m. local time (often at 4:00

a.m. Eastern time).

Denies, except admits on information and belief that the exchange located in
Kuala Lumpur, Malaysia observes normal trading hours of 9:30 a.m. to 5:00 p.m.
10cai time; and that, 1n general, active trading of securities traded on this exchange
en‘ds, and closing prices for those securities are posted at 5:00 p.m. local time

(often at 5:00 a.m. Eastern time).

Denies, except admits on information and belief that the exchange located in
Singapore observes normal trading hours of 9:00 a.m. to 5:00 p.m. local time; and
that, in g’éneral, active trading of securities traded on this exchange ends, and
closing prices for those securities are posted at 5:00 p.m. local time (often at 5:00
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24.

25.

26.

27.

28.

29.

a.m. Eastern time).

Denies.

Denies, except admits on information and belief that the exchange located in
Frankfurt, Germany observes normal trading hours of 9:00 a.m. to 8:00 p.m. local
time; and that, in general, active trading of securities traded on this-exchange
ends, and closing prices for those securities are posted at 8:00 p.m. local time

(often at 2:00 p.m. Eastern time).

Denies, except admits on information and belief that the exchange located in
Pars, ‘France observes normal trading hours of 9:00 am. to 5:30 p.m. local time;
and that, in general, active trading of securities traded on this exchange ends, and -
closing prices for those securities are posted at 5:30 p.m. local time (often at

11:30 am. Eastern time).

Denies, except admits on information and belief that the exchange located in
Londoh, England -observes normal trading hours of 8:00 a.m. to 4:30 p.m. local
time; and that, in general, active trading of securities traded on this exchange
ends, and closing prices for those securities are posted at 4:30 p.m. local time

(often at 11:30 a.m. Eastern time).

Denies, except admits that a portion of the underlying securities of Fund, Inc. are

listed on foreign exchanges and trade during each market’s respective session.

Denies, except denies knowledge or information sufficient to form a belief as to

the truth of the allegations about what the “market timing strategy stems from”;

what “[m]arket timing traders are able to predict”; and the “stale price strategy of

market timers.”




30.-36. Denies.

37. Denies, except admits that Plaintiff purports to bring this action as a class action.

38.-43. Dentes.

44. ~ Repeats and realleges its responses to the paragraphs incorporated by reference
therein.

45. - Denies, except respectfully refers to the prospectus for a correct statement of its
bo‘ntems.

46. Denies, except declines to respond to matters of law (particularly what the board

of directors 1s “required” to review and approve); and admits that Global Advisors
serves as the investment manger of the Fund; provides portfolio management
services to and selects the securities for the Fund to buy, hold or sell; and further
asserts that Global Advisors receives fees based on the percentage of assets under

management for managing the Fund’s assets.

47. Denies, except admits that Plaintiff purports to have owned shares of Fund, Inc.
48. Declines to respond to matters of law.

49.-50. Denies.

51. Repeats and realleges its résponses to the paragraphs incorporated by reference
| therein.

52.-54. Denies.



Additional and Affirmative Defenses

Without waiving its denial of liability, defendant Fund, Inc. alleges the following

additional and affirmative defenses:

First. Affirmative Defense

- To the extent that any portion of the claims asserted in the Complaint are individual
claims, they would be claims in coﬁnection with the purchase or sale of securities, and therefore
exist only. (if at all) under the federal securities laws. As provided in the Securities Litigation
Uniform Standards Act of 1998, 15 U.S.C. § 78bb(f), no state law claim can be maintained as to

such matters.

Second Affirmative Defense

The Court lacks subject matter jurisdiction over this action.

Third Affirmative Defense

The Complaint fails to state a claim against Fund, Inc. and Global Advisors upon which

relief may be granted.

Fourth Affirmative Defense

The claims asserted in the Complaint are derivative claims, not class claims, and this

action is not properly brought as a class action.

Fifth Affirmative Defense

~ The Complaint, which asserts solély derivative claims, fails to allege the efforts, if any,
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made to make demand on the Fund’s Board of Directors to take the actions Plaintiff desires and

the reasons for his failure to obtain the action or for not making the effort.

Sixth Affirmative Defense

N

Plaintiff’s action is not maintainable as a class action because Plaintiff fails to satisfy the

applicable requirements for maintenance of a class action under Illinois law.

Seventh Affirmative Defense

The claims asserted by Plaintiff are preempted by federal law. The claims relate to the
pricing of portfolio secunities of the Fund. This entire matter is the subject of a complex,
nationwide regulatory scheme administered by the Securities and Exchange Commission through

rules, regulations and regular audits and is not a matter appropriately before this Court.

Eighth Affirmative Defense

The Complaint fails to allege any legally cognizable theory of damages.

Ninth Affirmative Defense

- The claims against Fund, Inc. and Global Advisors are barred in whole or in part by the

applicable statutes of limitation.

Tenth Affirmative Defense

- The claims asserted by Plaintiff are barred by the doctrines of laches, waiver, estoppel

and ratification.



Eleventh Affirmative Defense

Venue is not proper in this Court.

Twelfth Affirmative Defense

The Court lacks personal jurisdiction over the defendants.

Thirteenth Affirmative Defense

Plaintiff lacks standing to assert the claims 1n the Complaint.

Fourteenth Affirmative Defense

- The claims of Plaintiff and the members of the purported class are barred because they

have incurred no damages as a result of Defendants’ alleged conduct and/or have failed to

mitigate their damages.

Fifteenth Affirmative Defense

In the event that Plaintiff’s purported class is certified, defendant Fund, Inc. reserves the

right to assert any and all other and further defenses against any member of any class that may be

certified.

Sixteenth Affirmative Defense

Defendant Fund, Inc. hereby gives notice that it intends to rely upon such other defenses
as may become available or ascertained dunng the course of discovery proceedings, and hereby
reserves the right to amend this Answer to assert any such defense.
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Seventeenth Affirmative Defense

Defendant Fund, Inc. states that Plaintiff has not stated and cannot state a claim for

punitive damages for one or more of the following reasons:

A. The recovery of punitive damages violates the due process and equal protection
clauses of the Fourteenth Amendment to the United States Constitution, and would be based

upon a standard which is unconstitutionally vague.

B. The recovery of punitive damages would violate substantive due process, as
afforded under the Fifth Amendment to the United States Constitution, and as applied to state

courts via the Fourteenth Amendment, in that defendants may be subject to multiple awards for a

single course of conduct.

C. The imposition of punitive damages would constitute an excessive fine m

violation of the Eighth Amendment to the United States Constitution.

D. The recovery of punitive damages is barred by the due process clauses of the Fifth
and Fourteerith Amendments to the United States Constitution, because the standards and
procedures for determining and reviewing such awards under applicable law do not sufficiently

ensure meaningful individualized assessment of appropriate deterrence and retribution.

E.  Therecovery of punitive damages is barred by the due process clauses of the Fifth
and Fourteenth Amendments to the United States Constitution, because there are no realistic
standards or limits imposed on the amount of punitive damages which may be awarded, and no

required relationship between the actual damages sustained and the amount of punitive damages

which may be awarded.

F. ‘The recovery of punitive damages is barred by the Equal Protection Clause of the
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Fourteenth Amendment to the United States Constitution, because the vague standard employed

in punitive damages cases results in extremely disparate results among similar defendants

accused of similar conduct.

G. The recovery of punitive damages is barred by the Fourth, Fifth and Fourteenth
Amendments to the United States Constitution, since the purpose of punitive damages is to
punish and deter, and there are no adequate procedural safeguards in place to protect a
defendant’s nght against self-incrimination, right to proof beyond a reasonable doubt and right to

freedom from unreasonable searches and seizures.

H. The recovery of punitive damages in this case 1s barred by the provisions of the
Constitution of the State of Illinois. Such damages are precluded because the standards of
recovery of the same are too vagﬁe to give notice of the conduct prohibited, and they would

subject defendants to multiple jeopardy, excessive fines, and unusual punishment and would be a

violation of due process.

‘Wherefore, Fund, Inc. demands judgment dismissing the Complaint and awarding it

costs, attorneys’ fees and such other and further relief as this Court deems just and proper.

JURY DEMAND

Defendant Fund, Inc. hereby demands a trial by jury of the claims in this action.

11




Dated: January 27, 2005
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St. Louis, Missour 63102-2740
(314) 621-5070
(314) 621-5065 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON GROWTH FUND, INC. AND
TEMPLETON GLOBAL ADVISORS, LTD.

12




. CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document was

served by first-class mail, postage prepaid, upen the attorneys listed below, on this 27" day of January,
2005: ‘ '

George A. Zeles, Esq.
KOREIN TILLERY
Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Ilhinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missourit 63101

Andréw S. Friedman
Francis J. Balint, Jr.

BONNETT, FAIRBOURN, FRIEDMAN
& BALINT, P.C.

2901 N. Central Ave., Suite 1000
Phoenix, Arizona 85012

ATTORNEYS FOR PLAINTIFF

13




IN THE CIRCUIT COURT OF ST. CLAIR COUNTY
STATE OF ILLINOIS

VINCE KWIATKOWSKI, individually and
on behalf of all others similarly situated,

Plaintiffs,
VS.

Case No: 03-L-785
TEMPLETON GROWTH FUND, INC. and

)
)
)
)
)
)
)
)
)
)
)
)

FILED .
TEMPLETON GLOBAL ADVISORS ST. CLAIR COUNTY
LIMITED,
SEP 1 6 2004
Defendants. o
22 CIRCUIT CLERK

MOTION OF TEMPLETON GROWTH FUND, INC. TO DISMISS PURSUANT
TO DOCTRINE OF INTERSTATE FORUM NON CONVENIENS

Defendant Templeton’ Growth Fund, Inc. (“Templeton Growth Fund™), by its attorneys,
respectfully moves the Court to dismiss this action, pﬁrsuant to the interstate forum non
conveniens doctrine, on the ground that this Court is an improper forum for the action.

In support of its motion, Templeton Growth Fund states as follows:

I. The Complaint

1. The Complaintvis brought by an a]lleged investor in the Florida-based Templeton
Growth Fund purponing to sue on behalf of himself and a putative class of investors in that
Fund. The Complaint names two defendants, Templeton Growth Fund and Templeton Global
Advisors Limited (“Global Advisors™), the Bahamas-based adviser to the Fund.

2. The Complaint alleges that the defendants value Templeton Growth Fund’s shares
at 4:00 p.m. E.S.T. using the last_"_trade price in the home markef of each foreign security held by
the Fund (Cplt. 99 11-12). The Complaint alleges that those foreign prices are “stale” since they

do.not reflect the current value of those shares at 4:00 p.m. E.S.T. when the value of the Fund




shares 1s determined (Cplt. § 16). It then claims that market-timing traders take advantage of the
alleged stale prices to obtain excess profits at the expense of the Fund and 1ts shareholders (Cplt.
99 30-31).

II. Ground for Dismissal: The Doctrine of Interstate Forum Non Conveniens

3. In Illinois, pursuant to the common law doctrine of interstate forum non
conveniens, the “court may decline jurisdiction of a case even though it may have proper
jurisdiction over all parties and the subject matter involved whenever it appears that there is

another forum that can better ‘serve the convenience of the parties and the ends of justice.’”

Cook v. General Elec. Co., 146 Tll. 2d 548, 588 N.E.2d 1087 (1992); Adkins v. Chicago Rock

Island & Pac. R.R., 54 IIl. 2d 511, 514 N.E.2d (1973).

4, [llinois courts must balance a number of factors in determining whether a case
should be transférred to another forum pursuant to the doctrine of interstate' forum non
convéniens. The relevant factors include “private factors,” which consider whether the forum is
convenient for the litigants, and “public factors,” which take into account the administration of
the couné.

5. The private factors inclﬁde: (1) the convenience of the parties; (2) the relative
ease of accéess to sources of proof; and (3) all other practical problems that make trial of a case
“easy, expeditious, and inexpensive,” such as, the availability of compulsory process for

attendance of unwilling witnesses and the cost of obtaining attendance of such witnesses. See

. First Nat’l Bank v. Guerine, 198 IIl. 2d 511, 516, 764 N.E.2d 54, 58 (2002); Peile v. Skelgas,

Inc., 163 1li. 2d 323, 336-37, 645 N.E.2d 184, 190-91 (1994) The public factors include: (1)

! The same considerations of convenience and faimess apply equally when deciding motions
based upon interstate forum non conveniens or intrastate forum non conveniens. See Vinson v.
Allstate, 144 111. 2d 306, 310, 579 N.E.2d 857, 859 (1991) (citing Torres v. Walsh, 98 1ll. 2d 338,
350, 456 N.E.2d 601, 607 (1983)).
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court congestion; (2) the interest of having “localized” controversies decided locally; and (3) the
unfaimess and burden of imposing the expense of a trial and the obligation of jury duty on

residents of an unrelated forum. See First Nat’l Bank v. Guerine, 198 Ill. 2d at 517, 764 N.E.2d

at 58; Peile v. Skelgas, Inc., 163 Ill. 2d at 336-37, 645 N.E.2d at 190-91. In applying that test,
courts must evaluate the “total circumstances” of the case, without placing central emphasis on

any one facfor. First Nat’l Bank v. Guerine, 198 IIl. 2d at 518, 764 N.E.2d at 59. The

application of the forum non conveniens doctrine has been addressed in a number of other

[llinois Supreme Court decisions as well. See, e.g., Cook, 146 11l. 2d at 555, 588 N.E.2d at 1091;

Washington v. Illinois Power Co., 144 I1I. 2d 395, 399, 581 N.E.2d 644, 645 (1991); Bland v.

Norfolk and W. Ry., 116 11l. 2d 217, 224, 506 N.E.2d 1291, 1294-95 (1987); Wieser v. Missouri ~

Pac. RR., 98 I11. 2d 359, 366-72, 456 N.E.2d 98, 102-04 (1983).

6. Here, in light of those factors the Court should dismiss the action on the ground of
interstate forum non conveniens. Illinois had no role in the challenged events; such as the
valuations of portfolio securities. Rather, they took place in Florida and elsewhere. The
conveniénce of the parties and the witnesses further demonstrates that Illinois is an improper
forum for this litigation. Templeton Growth Fund and Global Advisors have no office or
employees in Hlinois. Rather, they are located in Florida and the Bahamas, respectively.

7. Similarly, none of the pertinent witnesses resides in or near Ilbnois. Rather, they
all live in or near Florida. Plaintiff himself will not be an important witness at trial. He has no
first-hand knowledge of the challenged conduct; the Complaint _does not mention any conduct by
him or communication to him as part of the claims. The same is true for other members of the
purported class. Accordingly, there is no reason to defer t(; this single plaintiff’s choice of a

forum. Finally, none of the other sources of proof is located in Illinois. The relevant documents




aré located principally in Florida and the Bahamas.

8. Templeton Growth Fund will file a memorandum of law setting forth its legal
arguments and case authority supporting the dismissal of plaintiff’s action.

Wherefore, for the reasons set forth herein, in the Affidavit of Robert C. Rosselot
attached hereto as’ Exhibit A, and in the memorandum of law to be filed in support of this
motion, Defendant Templeton Growth Fund, Inc. respectfully requests that the Court grant the

motion to dismiss the Complaint pursuant to the doctrine of interstate forum non conveniens.

Dated: September 16, 2004

Respectfully submitted,

ARMSTRONG TEASDALE LLP
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Raymond R. Fournie #3126094
Glenn E. Davis #6184597
Lisa M. Wood #6202911
Jacqueline P. Ulin #6276863
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(314) 621-5070

(314) 621-5065 (Facsimile)
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IN THE CIRCUIT COURT OF ST. CLAIR COUNTY

STATE OF ILLINOIS

VINCE KWIATKOWSK]I, individually and )
on behalf of all others similarly situated, )
‘ , \
Plaintiffs, )
)

Vs, ) Case No: 03-L-785
)
TEMPLETON GROWTH FUND, INC. and )
TEMPLETON GLOBAL ADVISORS )
LIMITED, )
Defendants. ;

AFFIDAVIT OF ROBERT C. ROSSELOT
State of Florida )

) ss.:
Broward County )
Rc;bert C. Rosselot, being first duly sworn, deposes and states:
1. 1 am Assistant Secretary of Defendant Templéton Growth Fund, Inc. ("Templeton
Growth Fund"), and have held that position since 2001. I am also an attorney at law . 1 submit
this Affidavit in support of Templeton Growth Fund’s motion to dismiss the Complaint pursuant

to the doctrine of interstate forum non conveniens. I have personal knowledge of the matters set

forth herein.

2. Tefnpleton Growth Fund is a Maryland corporation with its principal place of
business in Ft. Laﬁderdale, Florida. Vince Kwiatkowski alleges he 1is a shareholder of
Templeton Growth Fund.

3. Defendant Templeton Global Advisors Limited (“Global Advisors™) is a corporation
organized under ;he laws of thé Bahamas with its sole place of business in Lyford Cay, Nassau,

“EXHIBIT
A




Bahamas. Global Advisors, at all relevant times, has provided investment advisory services to
Templeton Growth Fund.

4. None of the challenged conduct — the allegedly improper valuations of portfolio
seéurities of Templeton Growth Fund and allegedly allowing "market timing" fransactions in
Templeton Growth Fund — occurred in Illinois. It occurred in Florida and elsewhere. In those
locations, Fund board meetings took place and other challenged conduct — in particular, fund
trading, fair valﬁe’ pricing, and surveillance for market timers — occurred.

5. Neither T empleton Growth Fund nor Global Advisors has an office in Illinois. None
of the directors, officers or employees resides or works in Illinois.‘ They reside and work in
Florida, the Bahamas, and elsewhere.

6. The pertinent witnesses — especially the officers and employees of Global Advisors
and affiliates with direct knowledge about market timing policies and the valuation of the foreign
securities held by Templeton Growth Fund — reside and/or work in or near Florida.! Very little
or no airplane tra{/el should be required of the witnesses to attend a trial there — unlike Illinois.
Indeed, there is no assurance that all those witnesses would appear at a trial in Illinois.
Moreover, the attendance of those perséns at a trial in Illinois would require them to be absent
fr(;m their work, possibly for an extended i)eriod of.time. There is no non-stop service between
St. Louis and Nassau, Bahamas. Obviously, any disruption in the work of the persons manéging

or administering Templeton Growth Fund because of travel would not benefit Templeton Growth

Fund or its stockholders.

! The witnesses are listed in Exhibit A. -




7. Plaintiff himself will not be providing important'testimOny at the trial of this purported

The complaint does not

class action. Mr. Kwiatkowski is allegedly the record owner of only one of the thousands of
shareholder accounts of Templeton Growth Fund and there is no reason to believe that Mr

Kwiatkowski has first-hand knowledge of the challenged conduct
mention a single act by or communication to Mr. Kwiatkowski or any member of the purported

class.
Their business records are located principally in Florida and the Bahamas
9. In sum, there is no connection whatsoever of this purported class action to Ilinois

7

Robert C. Rosselot

8. Global Advisors and Templeton Growth Fund have no business records in Illinois

other than the fact that the would-be class plaintiff lives in Illinois

Sworn to before me this
/574 day of September, 2004

W’)QAW;J Cuw»;@u
Notary Public

\\‘3\‘\;"!;/"1, Karen S. Giampa
*‘gf’*\ % Conmission # DD (23485
& &«: Fxpires Jung u,zoos

Bonded Then
Allantic Bondiog Co., Inc.
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EXHIBIT A

Name

Work Address

Position

Jimmy D. Gambill

Fort Lauderdale, Florida |

President of Franklin Templeton Services,
LLC and Sr. Vice President and Chief
Executive Officer — Finance and
Administration of Templeton Growth
Fund, Inc.

Edward L. Geary

Fort Lauderdale, Flonda

Sr. Vice President of Franklin Templeton

| Services, LLC

Thomlas‘ Johnson

St. Petersburg, Florida

Manager, Compliance

Jeffrey A. Everett

Nassau, Bahamas

President, Templeton Global Advisors
Limited

Peter D. Jones

St. Petersburg, Flonida

President, Franklin/Templetoﬂ
Distributors, Inc.

Andréw H. ‘H‘ines, Jr.

St. Petersburg, Florida

Former Independent Director of Templeton

_ Growth Fund, Inc.

Charles B. Johnson

San Mateo, California and
Miami, Florida -

Chairman of the Board and Director of
Templeton Growth Fund, Inc.




