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Re: Woodbury v. Templeton Global Smaller Companies Fund, Inc. and Templeton

Investment Counsel, LLC, Case No. 03-1-1362

Ladies and Gentlemen:
Pursuant to Section 33 (a) of the 1940 Act, we are enclosing for filing the following
additional pleadings in the above-mentioned action, which we previously reported to your

office.

1. Notice of Removal along with Exhibits A through D
2. Notice to Clerk of Removal

Please acknowledge receipt of this filing by date-stamping the enclosed copy of this letter
and returning it in the envelope provided.

If you have any questions, please contact me at (650) 312-4843.

Sincerely,,

Aliya S. Gordon %‘?\g/\

Associate Corporate Counsel PHQCESSED
Encls. WA 0 , 2005
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For Plaintiffs

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602
Tel. (312) 641-9750 ‘

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226
Tel. (618) 277-1180

Klint Bruno

LAW OFFICES OF KLINT BRUNO
1131 Lake Street

Oak Park, Illinois 60301

Tel. (312) 286-4915

For Defendants

Templeton Global Smaller Companies
Fund, Inc.

Templeton Investment Counsel, LLC

Daniel A. Pollack

Martin I. Kaminsky

Edward T. McDermott
Anthony Zaccaria
POLLACK & KAMINSKY
114 West 47™ Street

New York, NY 10036

Tel. (212) 575-4700

Frank N. Gundlach:

Glenn E. Davis

Lisa M. Wood

ARMSTRONG TEASDALE LLP
One Metropolitan Square

Suite 2600
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IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT

EDMUND WOODBURY, individually and on
behalf of all others similarly situated,

Plaintiffs, Cause No: 03-L-1362

VS.

TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. and TEMPLETON

)
)
)
)
)
)
)
)
INVESTMENT COUNSEL, LLC, ;
)
)

Defendants.

NOTICE TO CLERK OF REMOVAL

To:  Clerk of the Third Judicial Circuit,
Madison County, Illinois

You are hereby notified that Defendants Templeton Global Smaller Companjes Fund,
Inc and Templeton Investment Counsel, LLC filed a Notice of Removal in the District Court of
the United States for the Southern District of Illinois in the Clerk’s Office thereof in East
St. Louis, Illinois on the 22" day of April, 2005. A copy of said Notice of Removal is attached
hereto and hereby served upon you.
Dated: Apn'l 22,2005
Respectfully submitted,

POLLACK & KAMINSKY

By: QO«/\«J C / o0l . L /
Daniel A. Pollack
Martin 1. Kaminsky / W
Edward T. McDermott
Anthony Zaccaria ]
114 West 47" Street, Suite-1900
New York, NY 10036

(212) 575-4700
(212) 575-6560 (Facsimile)




-and -

ARMSTRONG TEASDALE LLP

By: @Dm . U o——.Q
Glenn E. Davis #6184597
Lisa M. Wood #6202911

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070

(314) 621-5065 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. AND
TEMPLETON INVESTMENT COUNSEL,
LLC




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document

was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 22" day
of April, 2005:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
‘Swansea, Illinois 62226

Klint Bruno

LAW OFFICES OF KLINT BRUNO
1131 Lake Street

Oak Park, Illinois 60301

ATTORNEYS FOR PLAINTIFFS

@63/0 yoma
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IN THE UNITED STATES DISTRICT COURT o
FOR THE SOUTHERN DISTRICT OF ILLINOIS 05 aPR 22 AW 11: 01

~

EDMUND WOODBURY, individually and on) e eeren

behalf of all others similarly situated, ) . S
) .
Plaintiffs, ) Case No.: OS—CV’ BO l“"m\’ Q.
) )
VS. )
TEMPLETON GLOBAL SMALLER g
COMPANIES FUND, INC. and )
TEMPLETON INVESTMENT COUNSEL, )
LLC, )
Defendants. g \
NOTICE OF REMOVAL

Defendants Templeton Global Smaller Companies Fund, Inc. and Templeton Investment
Counsel, LLC hereby provide notice of removal of this action to the United States District Court
for the Southem District of Illinois, pursuant to 15 U.S.C. §§ 78bb(f)(2) and 77p(c), and 28
US.C. § 1446. The United States Court of Appeals for the Seventh Circuit held, on April 5,

2005, in Kircher v. Putnam Funds Trust, 2005 WL 757.255 (copy annexed hereto as Exhibit A),

that actions identical to this action are covered class actions involving a covered security within
the méaning of the Securities Litigation Unjform Standards Act (“SLUSA”), that they may not
be maintained in any State Court, and that they are removable to the Federal District Court for
the district in Wﬁich the action 1s pending (here, the Southern District of Ilhinois). SLUSA, 15
US.C. § 78bb‘(f)(2), provides as follows:
(2) Removal of covered class actions
. Any covered class action brought in any State court
mmvolving a covered security, as set forth in paragraph (1), shall be

removable to the Federal district court for the district in which the
action is pending, and shall be subject to paragraph (1).




In further support of this Notice of Removal, Defendants aver as follows:

1. On October 3, 2003, the Complaint in this action was filed in the Circuit Court of
Madison County in the State of [llinois.

2. On October 17, 2003, the Summons and Compiaint n this action were served on
Templeton Global Smaller Companies Fund, Inc. and Templeton Investment Counsel, LLC in
San Mateo, California (copy of Summons and Complaint annexed hereto as Exhibit B).

3. 'On Ndvember 14, 2003, Defendants removed this action to the United States
District Court for the Southern District of Illinois and it was assigned Civil Case Number 03- .
761-GPM. |

4. | On January 29, 2004, Chief Jﬁdge Murphy remanded this action to the Circuit
Court of Madison County. |

5. Since remand, no activity has taken place in the Circuit Court of Madison County
qther than the following:

a. Defendant Templeton Investment Counsel, LLC moved for dismissal of the
Complaint for lack of personal jurisdiction — no answering papers have yet been
filed by Plaintiff (copy annexed hereto as Exhibit C);

b. Templeton Global Smaller Companies Fund, Inc. answered and moved for the
dismissal of the Complaint pursuant to the doctrine of interstate forum non
conveniens — no answering papers have yet been filed by Plaintiff (copies
annexed hereto as Exhibit D);

c. Limited discovery on the personal jurisdiction and forum non conveniens motions

has occurred, but there has been no discovery whatsoever on the merits of the

Complaint.




6. On Apnl 5, 2005, as noted above, the Seventh Circuit ruled that state law class
action claims- 1dentical to those alleged in the Complaint are foreclosed and blocked by SLUSA.
The Court of Appeals ordered the United States District Court to undq the prior remand orders
and dismiss plaiﬁtiffs’ state law claims. See Kircher, supra.

7. On the basis of the April 5, 2005 Order of the Seventh Circuit, it-is now clear that
this action “is or has become removable” (see 28 U.S.C. § 1446(b) and 15 U.S.C. § 78bb(£)(2)
and § 77p(c)).

8. Pursuant to 28 U.S.C. § 1446(d), a copy of this Notice of Removal is being served |
on the Clerk of the Circuit Court of Madison County in the State of Illinois and on Plaintiff's
Counsel.

Wherefore, Defendants Templeton Global Smaller Companies Fund, Inc. and Templeton
Investment Counsel, LLC hereby remove this action to the United States District Court for the
Southern District of Illinois.

Dated:  April 22, 2005
Respectfully submitted,

POLLACK & KAMINSKY

Daniel A. Pollack
Martin I. Kaminsky

Edward T. McDermott

Anthony Zaccaria

114 West 47™ Street, Suite 1900
New York, New York 10036
(212) 575-4700

(212) 575-6560 (Facsimile).




ARMSTRONG TEASDALE LLP

By: Gp/}/) /\J,.._,Q

Frank N’ Gundlach

Glenn E. Davis

Lisa M. Wood

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070

(314) 621-5065 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. AND
TEMPLETON INVESTMENT COUNSEL,
LLC




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document

was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 22™ day
of April, 2005:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Klint Bruno

LAW OFFICES OF KLINT BRUNO
1131 Lake Street
Qak Park, Illinois 60301

ATTORNEYS FOR PLAINTIFFS

@Qﬁ?' X
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2005 WL 757255

- F.3d -, 2005 WL 757255 (7th Cir.(1IL))
(Cite as: 2005 WL 757255 (7th Cir.(TIL)))

H

Briefs and Other Related Documents

United States Court of Appeals,
Seventh Circuit.
Carl KIRCHER and Robert Brockway, individually
and on behalf of a class, et
al., Plaintiffs-Appellees,
V.

PUTNAM FUNDS TRUST and PUTNAM
INVESTMENT MANAGEMENT, LLC, et al.,
Defendants-

Appellants.

Nos. 04-1495, 04-1496, 04-1608, 04-1628,
04-1650, 04-1651, 04-1660, 04-1661,

04-2687.

Argued Jan. 7, 2005.
Decided April 5, 2005.

Background: + Mutual fund investors brought
state-court putative class actions against funds,
asserting under state- law- that funds' misconduct in
.setting  prices had left funds vulnerable to
exploitation by arbitrapeurs. Funds removed actions
under Securities Litigation Uniform Standards Act
(SLUSA). The United States District Court for the
Southern District of Illinois, G. Patrick Murphy,
Chief Judge, David R. Hemndon, J., and Michael J.
Reagan, J., remanded actions. The Court of
Appeals, 373 F.3d 847, ruled that remand orders
were appealable.

Holdings: Subsequently, the Court of Appeals,
Easterbrook, Circuit Judge, held that:

(1) SLUSA preempted actions that defined their
classes according to holding of shares between
specified dates, and .

(2) SLUSA also preempted action that defined its
class as investors who held shares between two
specified dates but did not purchase or sell shares

Page 1

during that period.
Reversed and remanded with instructions.

(1] Securities Regulation €=278

349Bk278 Most Cited Cases :
Securities Litigation Uniform Standards Act's
(SLUSA) language precluding state-court securities
fraud class actions, i.e. Act's "untrue statement or
omission" and "manipulative or deceptive device"

clauses, have same scope as their antecedents in §

10(b) and Rule 10b-5. Securities Act of 1933, §
16(b), as amended, 15 US.CA. § 77p(b);
Securities Exchange Act of 1934, § 10(b), as
amended, 15 US.CA. § 78j(b); 17 CFR. §
240.10b-5. :

[1] States €=18.77

360k18.77 Most Cited Cases

Securities  Litigation = Umform Standards Act's
(SLUSA) language precluding state-court securities
fraud class actions, i.e. Act's "untrue statement or
omission” and "manipulative or deceptive device”
clauses, have same scope as their antecedents in §
10(b) and Rule 10b-5. Securities Act of 1933, §
16(b), as amended, 15 US.CA. § 77p(b);
Securities Exchange Act of 1934, § 10{(b), as
amended, 15 U.S.CA. § 78j(b); 17 CFR. §
240.10b-5.

[2] Securities Regulation €278

349Bk278 Most Cited Cases

Purpose of Securities Litigation Uniform Standards
Act (SLUSA) is to prevent plaintiffs from migrating
to state court in order to evade rules for federal
securities litigation contained in Private Securities
Litigation Reform Act (PSLRA). Securities Act of
1933, as amended, 15 U.S.C.A. § 77p; Securities

- Exchange Act of 1934, § 28, as amended, 15

U.S.C.A. § 78bb.

[2] States €18.77
360k18.77 Most Cited Cases

© 2005 Thomson/West. No Claim to Orig. US Govt. Works.
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2005 WL 757255
-~ F.3d ----, 2005 WL 757255 (7th Cir.(I1L.))
(Cite as: 2005 WL 757255 (7th Cir.(I11.)))

Purpose of Secunties Litigation Uniform Standards
Act (SLUSA) is to prevent plaintiffs from migrating
to state court in order to evade rules for federal
securities litigation -contained in Private Securities
Litigation Reform Act (PSLRA). Secunties Act of
1933, as amended, 15 U.S.CA. § 77p; Securities
Exchange Act of 1934, § 28, as amended, 15
U.S.C.A. § 78bb.

[3] Securities Regulation €278

349Bk278 Most Cited Cases )
Securities " Litigation Uniform Standards Act
(SLUSA) preempted mutual funds investors'
state-court direct class actions against funds
asserting state-law claims that funds' misconduct in
setting prices had left funds vulnerable to
exploitation by arbitrageurs; classes were defined as
investors who held shares of given fund between
two specified dates, and any class of "all holders"
during even single day contained many purchasers
and sellers, placing actions within SLUSA's "in
connection with the purchase or sale” language.
. Securities Act of 1933, § 16(b), as amended, 15
. US.CA. § 77p(b); Securities Exchange Act of
. 1934, § 28, as amended, 15 U.S.C.A. § 78bb.

[3] States €=18.77

360k18.77 Most Cited Cases

Securities  Litigation Uniform Standards Act
(SLUSA) preempted mutual funds investors'
state-court direct class actions against funds
asserting state-law claims that funds’ misconduct in
setting prices had left funds vulnerable to
exploitation by arbitrageurs; classes were defined as
investors who held shares of given fund between
two specified dates, and any class of "all holders"
during .even single day contained many purchasers
and sellers, placing actions within SLUSA's "in
connection with the purchase or sale" language.
Securities Act of 1933, § 16(b), as amended, 15
US.CA. § 77p(b); Securities Exchange Act of
1934, § 28, as amended, 15 U.S.C.A. § 78bb.

[4] Securities Regulation €278

349Bk278 Most Cited Cases

Securities  Litigation Uniform Standards Act
(SLUSA) preempted mutual fund investors'
state-court direct class action against fund asserting
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state-law claim that fund's misconduct in setting
prices had left fund vulnerable to exploitation by
arbitrageurs, even though class was defined as
investors who held shares between two specified
dates but did not purchase or sell shares during that
period; ie., fact that action could not have
proceeded as private action for damages under Rule
10b-5, but rather had to be brought either as
derivative action or by public prosecutor, did not
render SLUSA inapplicable. Securities Act of 1933,
§ 16(b), as amended, 15 US.CA. § 77p(b); .
Securities Exchange Act of 1934, § 10(b), 28, as
amended, 15 U.S.C.A. §§ 78j(b), 78bb; 17 CF.R. §
240.10b-5. :

[4] States €%18.77

360k18.77 Most Cited Cases

Securities  Litigation Uniform  Standards  Act
(SLUSA) preempted mutual fund investors!
state-court direct class action against fund asserting
state-law claim that fund's misconduct in settirig
prices had left fund vulnerable to exploitation by
arbitrageurs, . even though class. was defined as
investors who held shares between two specified
dates but did not purchase or sell shares during that
period; ie., fact that action could not have
proceeded as private action for damages under Rule
10b-5, but rather had to be brought either as
derivative action or by public prosecutor, did not
render SLUSA inapplicable. Securities Act of 1933,
§ 16(b), as amended, 15 US.CA. § 77p(b);
Securities Exchange Act of 1934, § 10(b), 28, as
amended, 15 U.S.C.A. §§ 78j(b), 78bb; 17 CF.R. §
240.10b-5.

George A. Zelcs, Eugene Y. Barash, Robert L. King
, Korein Tillery, Chicago, IL, John J. Stoia, Jr.,
Milberg, Weiss, Bershad, Hynes & Lerach, San
Diego, CA, Francis J. Balint, Jr., Bonnett,
Fairbourn, Friedman & Balint, Phoenix, AZ, for
Plaintiffs-Appellees.

Rebecca R. Jackson, Bryan Cave, Jon A.
Santangelo, Stinson, Morrison & Hecker, St. Louis,
MO, Matthew R. Kipp, Skadden, Arps, Slate,
Meagher & Flom, Chicago, IL, Gordon R. Broom,
Regina L. Wells, Burroughs, Hepler, Broom,
MacDonald & Hebrank, Edwardsville, IL, Steven
B. Feirson, Dechert, Price & Rhoads, Philadelphia,

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.




2005 WL 757255
- F.3d ----, 2005 WL 757255 (7th Cir.(111.))
(Cite as: 2005 WL 757255 (7th Cir.(I11.)))

PA, Mark A. Perry (argued), Gibson, Dunn &
Crutcher, Washington, DC, for
Defendants-Appellants,

Before EASTERBROOK, RIPPLE, and WOOD,
Circuit Judges.

EASTERBROOK, Circuit Judge.

*1 Complaints filed in the circuit court of Madison
County, Ilhnois, charge several mutual funds with
setting prices in a way that arbitrageurs can exploit.
The funds removed the suits to federal court and
asked the district judges to dismiss them under the
Securities Litigation Uniform Standards Act of
1998 (SLUSA). Instead the federal judges
remanded each suit. Last year we held that these
remands are appealable. See Kircher v. Putnam
Funds Trust, 373 F.3d 847 (7th Cir. 2004). Now we
must decide whether SLUSA blocks litigation in
state court. (Plaintiffs have asked us to overrule our
decision about appellate jurisdiction, but their
arguments are unpersuasive.)

Mutual funds must set prices at which they sell and
redeem their own shares once a day, and must do so
at the net asset value of the funds' holdings. (All of
the defendants, which operate in interstate and
international commerce, are regulated under the
Investment Company Act of 1940; we call them
"mutual funds" for convenience.) Each defendant
sets that price at 4 p.m. Eastern time, shortly after
the New York Stock Exchange closes. Orders
placed before the close of business that day are
‘executed at this price.

When the funds hold assets that trade in
competitive markets, they must value the assets at
their market price. 15 U.S.C. § 80a-2(a)(41)(B)(ii),
17 CFR. § 270.2a-4(a). Defendants implement this
requirement by valuing securities at the closing
price of the principal exchange or market in which
the securities are traded. For domestic securities this
yields a current price; for securities of foreign
issuers, however, it may produce a price that is as
much as 15 hours old. (European markets close 5 or
6 hours ahead of New York; Asian markets close 12
to 15 hours before New York.)

Page 3

Many securities trade on multiple markets or over
the counter. Stock of a Japanese firm that closes in
Tokyo at ¥10,000 might trade in Frankfurt at i
75.22 (equivalent to ¥10,500) between the close in
Tokyo and the close in New York--but the mutual
fund nonetheless would value each share at ¥
10,000, because that was its most recent price in the
issuer's home market. If foreign stocks move
predominantly up during this interval (or if one
foreign security moves substantially higher), the
mutual fund as a whole would carry a 4 p.m. price .
below what would be justified by the latest
available information, and an arbitrageur could
purchase shares before 4 p.m. with a plan to sel} the
next day at a profit. Likewise arbitrageurs could
gain if the foreign stock falls after the close in its
home market, and the arbitrageur knows that the
U.S. mutual fund will be overpriced at 4. pm.
relative to the price. it i1s likely to have the next
trading day when new information from abroad
finally is reflected in the fund's valuation. See
Richard L. Levine, Yvonne Cristovici & Richard A.
Jacobsen, Mutual Fund Market Timing, Federal
Lawyer 28 (Jan.2005).

A short-swing-trading strategy would not be
attractive unless the foreign securities' prices had
moved enough to cover the transactions costs of
matched purchases and sales of the mutual fund
shares, but for no-load funds that have substantial
investments in foreign markets this condition
sometimes is satisfied. Arbitrageurs then make
profits with slight risk to themselves, diverting gains
from the mutual funds' long-term investors while
imposing higher administrative costs on the funds
(whose operating expenses rise with each purchase
and redemption). Plaintiffs contend that the mutual
funds acted recklessly in failing to block
arbitrageurs from reaping these profits. Available
means might include levying fees on short-swing
transactions, adopting to a front-end-load charge,
reducing the number of trades any investor can
execute (or deferring each trade by one day), and
valuing the securities of foreign issuers at the most
current price in any competitive market (organized
or over the counter), and not just the closing price
on the issuers' home stock exchanges. Some mutual
funds have begun to take steps to curtail arbitrage,

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.



2005 WL 757255
- F.3d ----, 2005 WL 757255 (7th Cir.(TIL))
(Cite as: 2005 WL 757255 (7th Cir.(11L)))

while disclosing residual vulnerabilities more
prominently, but the litigation targets those funds
that have not done so (or targets the period before a
given fund acted).

*2 SLUSA added to the Securities Act of 1933 and
the Securities Exchange Act of 1934 paraliel
provisions curtailing certain class actions under
state law. As in last year's jurisdictional opinion, we
limit attention to § 16 of the 1933 Act, 15 U.S.C. §
77p, because the additions to the 1934 Act are
functionally identical. See 15 U.S.C. § 78bb. As
amended by SLUSA, § 77p(b) reads:

No covered class action based upon the statutory

or common law of any State or subdivision
thereof may be maintained in any State or Federal
court by any private party alleging--
(1) an untrue statement or omission of a material
fact in connection with the purchase or sale of a
covered security; or
(2) that the defendant used or employed any
manipulative or déceptive device or contrivance
in connection with the purchase or sale of a
covered security.
Investments in mutual funds are ‘“covered
securnties," see § 77p(f)(3), and all of these suits are
"covered class actions,” see § 77p(f)(2), because
plaintiffs seek to represent more than 50 investors
and each action is direct rather than derivative.
{Derivative proceedings are not "covered class
actions”. .See § 77p(f)(2}(B). See also Burks v.
Lasker, 441 U.S. 471, 99 S.Ct. 1831, 60 L.Ed.2d
404 (1979), and Kamen v. Kemper Financial
Services, Inc., 500 U.S. 90, 111 S.Ct. 1711, 114
L.Ed.2d 152 (1991), which note that state-law
derivative claims may proceed against federally
regulated mutual funds.) Section 77p(d) contains a
number of additional exceptions, but plaintiffs do
not contend that any of them applies to these
actions. Thus everything tumms on subsection (b),
which forecloses a suit based on state law in which
a private class alleges "(1) an untrue statement or
omission of a material fact in connection with the
purchase or sale of a covered security; or (2) that
the defendant used or employed any manipulative
or deceptive device or contrivance in connection
with the purchase or sale of a covered security."
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[11(2] That familiar langunage comes from Rule
10b-5, 17 C.F.R. § 240.10b-5, which is based on §
10(b) of the 1934 Act, 15 US.C. § 78j(b). Rule
10b-5 reads: : _
It shall be unlawful for any person, directly or
indirectly, by the use of any means or
instrumentality of interstate commerce, or of the
mails or of any facility of ‘any national securities
exchange, .
(a) To employ any device, scheme, or artifice to
defraud,
(b) To make any untrue statement of a material
fact or to omit to state a material fact necessary in
order to make the statements made, in the light of
the circumstances under which they were made,
not misleading, or
(c) To engage in any act, practice, or course of
business which operates or would operate as a
fraud or deceit upon any person, in connection
with the purchase or sale of any security.
Every court of appeals to" encounter SLUSA has
held that its language has the same scope as its
antecedent in Rule 10b-5. Dabit v. Merrill Lynch,

Pierce, Fenner-& Smith, Inc., 395 F.3d 25, 34-36

(2d Cir.2005); Rowinski v. Salomon Smith Barney
Inc., 398 F.3d 294, 299 (3d Cir.2005); Green v.
Ameritrade, Inc., 279 FE3d 590, 596-97 (8th
Cir.2002); Falkowski v. Imation Corp., 309 F.3d
1123, 1131 (9th Cir.2002), amended, 320 F.3d 905,
(2003); Riley v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 292 F.3d 1334, 1342- 43 (1lth
Cir.2002). We agree with this conclusion. SLUSA
is designed to prevent plaintiffs from migrating to
state court in order to evade rules for federal
securities litigation' in the Private Securities
Litigation Reform Act of 1995. See Spielman v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 332
F.3d 116, 122-24 (2d Cir.2003) (discussing how
PSLRA and SLUSA work). SLUSA can do its job
only if subsection (b) covers those claims that
engage Rule 10b-5 (and thus come within the 1995
statute) if presented directly under federal law; this
is why SLUSA borrows the Rule's language.
Unfortunately, however, the other circuits do not
agree among themselves (or with the SEC) what
Rule 10b-5 itself means. The phrase "in connection
with the purchase or sale” of a security is the
sticking point.
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*3 [3] The Supreme Court held in Blue Chip
Stamps v. Manor Drug Stores, 421 U.S. 723, 95
S.Ct. 1917, 44 L.Ed.2d 539 (1975), that investors
who neither purchase nor sell securities may not
collect damages in private litigation under § 10(b)
and Rule 10b-S, even if failure to purchase or sell
was the result of fraud. Assuming that SLUSA's "in
connection with” language means "able to pursue a
private right of action after Blue Chip Stamps,”
plaintiffs attempted to frame complaints that avoid
any allegations of purchase or sale. All but one of
the classes is defined -as investors who held shares
of a given mutual fund between two specified dates.
As an effort to evade SLUSA, this class definition is
a flop: some of the investors who held shares during
the class period must have purchased their interest
(or increased it) during that time; others, who
ownéd shares at the beginning of the period,
undoubtedly sold some or all of their investment
during the window. Each of the funds has
substantial daily turnover, so the class of “all
holders” during even acsingle day contains many
purchasers and. sellers. All of these class actions
therefore must be dismissed. (Plaintiffs do not
contend that any other part of SLUSA is pertinent;
in particular, they did not argue in their briefs--and
did not maintain at oral argument despite’ the court's
invitation--that their suits allege mismanagement
rather than deceit or manipulation. See Santa Fe
Industries, Inc. v. Green, 430 U.S. 462, 97 S.Ct.
1292, 51 L.Ed.2d 480 (1977). Counsel for the
plaintiffs declined to explain how state law would
support a direct action that did not rely on deceit or
manipulation. A claim based on mismanagement
likely would need to be cast as a derivative action,
which none of these suits purports to be. Nor does
any of the suits assert that a mutual fund broke a
promise, so that state contract law would supply a
remedy.)

(4] The complaint in Spurgeon v. Pacific Life
Insurance Co. avoids this pitfall. It defines the class
as all investors who held the fund's securities during
a defined period and neither purchased nor sold
shares during that period. Blue Chip Stamps would
prevent such a private action from proceeding under
Rule 10b-S. Plaintiffs insist that any private action
that is untenable after Blue Chip Stamps also is
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unaffected by SLUSA. The district judge, agreeing
with this perspective, remanded Spurgeon to state
court.

An equation between SLUSA's coverage and the
scope of private damages actions under Rule 10b-5
has the support of the second circuit (Dabit ), the
eighth circuit {(Green ), and the eleventh circuit (
Riley ). The ninth circuit (Falkowski ), by contrast,
has written that coverage of SLUSA tracks the
coverage of § 10(b) and Rule 10b-5 when enforced
by public plaintiffs (the SEC or a criminal
prosecutor). The third circuit (Rowinski ) has
reserved decision on this issue. The Securities and
Exchange Commission filed a brief in Dabit as
amicus curiae supporting the view that SLUSA
tracks the full scope of § 10(b) and Rule 10b-5, not
just their enforcement in private actions. The: way
the Spurgeon class has been defined prevents us
from following the third circuit's path: we must
answer the question rather® than postpone its
resolution.

*4 To say that SLUSA uses the same language as §
10(b) and Rule 10b-5 is pretty much to resolve the
point. Section 10(b) defines a.federal crime, and it
also permits the SEC to enforce the prohibition
through administrative proceedings. Invocation of
this anti-fraud rule does not depend on proof that
the agency or United States purchased or sold
securities; instead the "in connection with" language
ensures that the fraud occurs in securities
transactions rather than some other activity. See
SEC v. Zandford, 535 U.S. 813, 821-22, 122 S.Ct.
1899, 153 L.Ed.2d 1 (2002); Superintendent of
Insurance v. Bankers Life & Casualty Co., 404 U.S.
6, 12,92 S5.Ct. 165, 30 L.Ed.2d 128 (1971).

Blue Chip Stamps came out as it did not because §
10(b) and Rule 10b-5 are limited to situations in
which the plaintiff itself traded securities, but
because a private right of action to enforce these
provisions is a judicial creation and the Court
wanted to confine these actions to situations where
litigation is apt to do more good than harm. The
Justices observed that anyone can say that a failure
ta trade bore some relation to what the issuer did
(or didn't) disclose, but that judges and juries would
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have an exceedingly hard time knowing whether a
-given counterfactual claim ("1 would have traded, if
only ...") was honest. The Court thought it best to
limit private actions to harms arising out of actual
trading, which narrows the affected class and
simplifies proof, while leaving other securities
offenses to public prosecutors.

Decisions since Blue Chip Stamps reiterate that it
deals with private actions alone and does not restrict
coverage of the statute and regulation. See United
" States v. O'Hagan, 521 US. 642, 664, 117 S.Ct.
2199, 138 L.Ed.2d 724. (1997); Holmes v. SIPC,
- 503 U.S. 258, 284, 112 S.Ct. 1311, 117 L.Ed.2d
532 (1992); United States v. Naftalin, 441 U.S. 768,
774 n. 6, 99 S.Ct. 2077, 60 L.Ed.2d 624 (1979). By
depicting their classes as containing entirely
non-traders, plaintiffs do not take their claims
outside § 10(b) and Rule 10b-5; instead they
demonstrate only that the claims must be left to
public enforcement. It would be more than a little
strange if the Supreme Court's- decision to block
‘private litigation by non-traders became the opening
by ‘which that very litigation could be pursued under
state law, despite the judgment of Congress
(reflected in SLUSA) that securities class actions
must .proceed under federal securities law or not at
all. Blue Chip Stamps combined with SLUSA may
mean. that claims of the sort plaintiffs want to
pursue must be litigated as derivative actions or
committed to public prosecutors, but this is not a
good reason to undercut the statutory language.

Could the SEC maintain an action under § 10(b)
and Rule '10b-5 against municipal funds that
fraudulently or manipulatively increased investors'
exposure to arbitrage? Suppose the funds stated in
. their prospectuses that they took actions to prevent
arbitrageurs from exploiting the fact that each fund's
net asset value is calculated only once a day. That
statement, if false (and known to be so), could
support enforcement action, for the deceit would
have occurred 'in connection with investors'
purchases of the funds' securities. Similarly, if these
funds had stated bluntly in their prospectuses (or
otherwise disclosed to investors) that daily
valuation left no-load funds exposed to short-swing
trading strategies, that revelation would have
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squelched litigation of this kind.

*5 These observations show that plaintiffs' claims
depend on statements made or omitted in
connection with their own purchases of the funds’
securities. They could have brought them directly
under Rule 10b-5 in federal court (to the extent that
the purchases occurred within the period of
limitations). Indeed, most of the approximately 200
suits filed against mutual funds in the last two years
alleging that the home-exchange-valuation rule can
be exploited by arbitrageurs have been filed in
federal court under Rule 10b-5. Our plaintiffs’ effort
to define non-purchaser-non-seller classes is
designed to evade PSLRA in order to litigate a
securities class action in state court in the hope that
a local judge or jury may produce an idiosyncratic
award. It is the very sort of maneuver that SLUSA
is designed to prevent.

We hold that SLUSA is as broad as' § 10(b) itself
and that limitations on private rights of action to
enforce § 10(b) and Rule 10b-5 do.not open the
door to litigation about securities transactions urnder
state law. Plaintiffs' claims are connected to their
own purchases of securities and thus are blocked by
SLUSA, whose preemptive effect is not confined to
knocking out state-law claims by investors who
have winning federal claims, as plaintiffs. suppose.
It covers both good and bad securities claims--
especially bad ones. The judgments of the district
courts are reversed, and the cases are remanded
with instructions to undo the remand orders and
dismiss plaintiffs' state-law claims.

- F.3d -, 2005 WL 757255 (7th Cir.(111.))
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Inrag Cimeurt COURT
THIRE Jup1ciaL Circiny
MADISON COUNTY, ILLINOIS

EpMUND WOODBURY, individually and on behalf
of ali others similarly situated,

Plaintiff,

) |
R

- N R

vS. | | % '__Caus_eNo. Q@L)J(lﬁg}}
' }

) -

) _ E

)

)

)

TEMPLETON GLOBAL SMALLER COMPANIES
FUND, INC., a corporation and TEMPLETON
. ]\WF STMENT COUNSEL, LLC,

Defendams.

0CT 032003

COMPLAINT CLERK OF CIRCUIT COURT #65
2l 5 THIRD JUDiTiaL &

MADISON COUNTY, [: 117 NS

COM}"S NOW Plaintiff, EDMUND WOODBURY, mdmdudlly and on behalf of all others
 similarly situated, by and through his undersi gnied counsel, and forbis complaint 'againstéﬁefengaizts
TEMPLETON GLQBAI—_,» SMALLER CQM?AN%_ES FURD, INC.,-and TEMPLETON INVESTMENT COUNSEL,
L1C state as follows

| 1. Plaintiff EDMUND WOODBURY is 9 residernit of Godfrey, Madi’s@xi;ﬁounty,
 Blinois.

2. .Def@ndéht TEMPLETON GLOBAL SMALLER COMPANIES FUND, INC. (“‘if?EMPLETON
GLOBAL”) is.2 Maryland corporation withits principal p!aCe‘ of business in Fort Lauderdale, Florida..
TEMPLETGN GLOBAL 18 the sponsor of the TEMPLETON GLOBAL SMALLER COMPANIES FUND'
(“TEMPLETON (BLOBAL FUND”), Defendant Templeton Global does business in the state of Ilfinois
and is registere d as a mutusl fund in the State of Itlinois, Defendant TEMPLETON GLOBAL has |
" consented to the jurisdiction of Hiinois copﬁs‘. Defendant TE‘MPLE]:ON (GL.OBAL at all times relevant

herein has promoted, marketed, and sold shares to the investing public nationwide including the state




¢

~of H]inoig. Defendant TEMPLETON --GLOBAL maintains investor relations}ﬁps na'tionwid‘e inqiuding.
Qith sharcholders in the state of .Illinois. Defendan.t TEMPLETON GLOBAL.has sj gnificant contacts
with Mad_i son County and the activities compl ainéd of herein 6ccurred, in whole or part, in Madison
Co_mty,-minois.'
3. | Defendént' TEMPLETON INVESTMENT Counsﬁl;; LLC (“TEMPLETON GLOBAL FUND |
MANAGER”) is a Delaware lmuted liability company with its pﬁnbipal place of business in Fort
. Laudefdéle, Florida. The day-to-day tasks associated with nmmng the .busim-ass'- of TEMPLETON
GLOﬁAL-FUND sichas invgstment 'r_‘pan.a gement, share markeﬁng, di_stliblitién, 'redemp'tioﬁ, financial
and regulatory reporting, and éustbdianship of funds arc contracted out since it hﬂs.no signiﬁ'c.:anf ’
humbé; rqf internal émplqyees. _Dcfehd'gint TEMPLETON- GLOBAL FUND MANAGER has been
contracted to serve asthe _investmém manager for lhe TEMPLETON GLOﬁALFUND. Astheinvestment -
m_anéger for"TEMPLETON GLOBAL FUND, Defgndant TEMPLETOﬁ GLOB.;\L FUND WNAGER se]ecfs
-lhe fund’s invesnnent.s and operates or sﬁpervises most phases of the ﬁmd’s busihe’ss includix;g ti]c
valuing of the fund’s portfolio securities and the fund net asset value. Defendant TEMPLETON
. GLOBAL FUND MAN@GER has siéxﬁﬁcmt.coﬂtééw with fund sharebolders in Madison Cohﬁfy asa
-_ result of its opera'tibnaﬂd'-supervision(;f ﬁmLmbN-GLO'BAL FUND busincsérand.the activities
. complained of herein- occurred, m whole -(;r in part, in Ma&ison éounty,- Hlinois. :Défenda_ﬁt L
TEMPLETON GLOBAL FuND mnmﬁn_ pti]iz&c an inferactive web site to communicate with furid

* sharcholders, including those in Madison Cduﬁty, Tllinois regarding the performance of the Fund and

~* the investments it manages.

4. Atalltimerelevant herein, Plaintiff EPMUND WOODBURY has wned and held shares

of TEMPLETON GLOBAL FUND for the purpose of long term investing in international sécurities.

2




5A. _‘ | ’fhis Couht has juﬁs(-iictiohvovsi the shbjcct matter .énd_ the parties pursuant to 735
LS 512-209. - | | o
6. | - Venue s proper in this Court pursuant to 7351LCS 5/2-161 e
7. The foreign securities purchased hy Defendants’ Funds for their portfolios™ are
" principally tradsd in secun’ties markets outside of_ the United States. |
| 8. Open end :.'mhtual fands such as Defehdapts'; Funds- have- hesn' treméndoﬁsly
suscessﬁll in convincing invéstbm such as Plaintiff to bold their fund shares hy urginginvestorsto -
invest for the iong term and by effc;ctivsly marketing the vari‘c.)‘us advantages ofilo.n g term'hwnershij) '
of funds over direct invcsﬁhenf including profesﬁdné) mahaéemsnh diyéfsiﬁcation,_ ahd ;liqui'di:ty.':
| 9. Shares of ohen end mutual funds are sold.to investors s_hch as'P]:;ihtiff ataprice based
upon the net asset value (“NAV”) per shase plus app]icahle sales chai'ges Ihv'cst.ors m shafes_ hJay
redeem their shares at the NAV of the shares less any redemptlon charge,s -
| 10. Thc share prices (NAV) of Dcfendants mutual funds are set by deductmg the fund
]iébilitics f‘i'om the total assets of the, por‘tfo]jo arid'ﬂicn- dividing by th_esnumbsxf of outstandin‘g‘ shares.
11, | _-B‘egause the salés and redemhtion prices .are based uponNAYV, whish m turn depends
up’qn the fluctuating value of the fund’s underlying portfolio of securities, Defendants recalculate
| the fund net asset §a_1’ue' evex;y busine;ss day. Def_end_ant’s set the:ﬂn;d share pnce (NAV) once evéry
business day atthe close of ﬁadmg. on the New York Stock Exchsnge at 4:00 p-m, Eastern Tixhe.
AThe NAV of the shares is reported by Defendants to the National Assocnatlon of Secunhcs Dealers.
' (NASD) for public dlstnbutlon

: 12.’ . In va]umg its underlying assets for purposes of setting the NAV, Defendants useihe '

- last trade price in the home market of each of the securities in its portfolio. A significant portion of
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' the securities in the Defendants’ poﬁfolips are foreign securities. Th’é_hqrﬁc markets for such ‘forei En
sécinities;inc]ﬁde Eondon, Paris, Frankﬁxrt,.Moscoy\", Sin gapore; Kuala Lumpur, Hon g Kong, Taipei,
Tokyo and»Sydﬁey. These markets are located'in~(ime zpnés that are ﬁve hpurs, to fifteen hours
ahead of East_erh Standard Time. |
13; Studies of world ﬁnancial markets have_ e;tabli.shcd associaﬁoné betv}een thtf, va'lu.é
changes among various markets. There is a bositivqéone_]atio’n between vgfue I;IQVCantS in the
United States market and value x?abvc_ments in foreign mérke(s. If the United States market
gxpérienc& ..an'upward movemex:lt m values, 1t can be predicth t]ijaf Asmn markets ;viﬂ move
upward once trading begins their next day. .'The ‘séaxﬁe upward movement can be_ p;edicted fof '
Euro'pefan markets once trading beginé their next day. Similarly, if the Umted States market
experiences a dc;anard-vaemgnt in values, it can be predic:ted that Asiz‘m and European markets .
_v"fill move ;iownward‘on‘ce trading béginé théi; next day. -Be_cause of these positive cér?elations, ﬂ)e
closing pri.ces of the -forei' gn securities m the uﬁder]yirig pofthl_io may not reflect current market o
vélues at the time Defendants set their ﬁmd NAV. Appropriate adjustrnents need to be rﬁadé to the
- 'cloéing pri;% §f the f_oreigx_i securities in ordér' to .rcﬂeé_t current market ‘vé]ugx. D_&epite ]mﬁw]edge
.' of the United States ﬁ}arkét result, the pdé.itive correlations and t’h(.a'-i"s‘tale‘piiceht')f the foreign
. sé;:ﬁﬁtiés inits undeﬂyin g péﬂfolio; Defendants do  notmake aﬂyva]ue adjustment to thé portfoli@’s C
foreign sécﬁrities prior to ca]ci:]at’ing’ fund NAV and setting share pﬁdc e‘very business day.
‘14. . The positivé coﬁ_e] ation between the upward or"downWé}d»inOVement of valuein the
o Unitcd States market and subsequent rﬁo_Vem‘cntsin fOrei gri markets around the world is between 0.7
and 0L8: A value of 0.0 cquatéé to ab'soluAt’er'n.o correlatiohibietween value mox;emcnts in United -

. States markets and subsequent movementsin foreignmarkets. A value of 1.0 equates o an absolute
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.cprre]ation betweelj value ﬁovemente in United" States markets end Sub_sequent vaiqe movements ‘
in foreign markets‘. |
15.  Studies of world financial markets demonstrate that Vthe greater 'the'per,_eenta._ge

inc_reeee or decrease jn_the value of‘Ur;ifed States markets, the more likely forei gn inarkete W-ill post '
. eorresponding value movemenis on subsequent days. The probability that the valﬁe'moven)’ents .ef , |
foreign vm‘a_xketsv‘vill follow the previous day’s value fnovements in United States merkets is direeﬂy '
correlated with the degree or ej(fent of the val\ie: movement of United State-.s-marketsf -

16. Since many of the eome markets for the for’eige securities in t_’h‘_e befendaew’ asset
A portfolio last traded hours before the sefting at 400 p.m. Bastern of the fund NAV, the closing prieec - "
| used te cé]cu]ate_ the NAV of ‘Defendants’ ﬁnds are stale and do not re_ﬁect price relevant
»inme-]th-,ien ava’iiéblé subsequent io the fo.:rei gn security’s lest trade that will affect the yé]ue of sp'ch. o
security. ' | | -

17. Duﬁhg t-he imerv_al'thet elapses-betweee the time that Defendants eet their share NAV |

-(and re]ease it to the NASD for eommumcatxon to the public) on consecutlve days, the secuntles
o ‘markets in Australia, Japan, mean, Hong Kong, Malaysia, Singapore, Russm, Germany, France =
and the Umted ngdom have h'aded foran entlre sessxon from open to close. |

18.  The exchange located in Sydney, Australla observes nonnal market tradmg hours of '
10 00 a.m. to 4:00 p. m. local t1me Actlve trading of securities traded on thxs exchange ends and
closing pnces for those secuntles are posted at4:00 p.m. Jocal time (2: OO a.m. Eastern txme) When_.
Defendants ca]culate their fand NAY using closing prices from this exchange; Defendants,rely upon

closing prices for securities traded on this exchange that have been static for 14 hours.




' 19.  The exchange located in Tokyo, Japan observes normal trading hours of 9:00 am.

, 10-3 00 p:_rp_._jo_cal time. Active trading of securities -iradedf,Qn this exchange ends, and closing prices
for those se(_:urities are posted, at 3:00 p-m. Io;:al .timc (2:OQ am. Eas»tern'time). ‘When Defendant;s
calculate their fﬁnd_NAV using closing prices fro'm this exchange, Defendants rely upon closing

" prices for é&ﬁtiw traded on ﬁs éxchange that have been static for 14 hours. |

20.  The exchange ‘locat‘cd in Taipei, Taiwan obéervcs‘no-lmal tradipg hours of 9:00 a.m.
t01:30 p.m. local time. Actjvc tradmg of securities traded on lhls exchange ends, and closing ﬁﬁcg‘g _

for those securities are posted, at 1:30 p.m. local time (1:30 a.m. Eastern ti;ne); Whén_D.efendants ,

calculate their fand NAY us_ing closing pﬁc,eé‘from this exchange, Defendants rer upon closing- o

prices for securities traded on this exchange ihat have been static for 14.5 ‘hours.
| l21 . The exchange locat_ed in Hong Kong observes ﬁormai tfading hours of 10:00 am.to
'4-;00'}-);m. ](.);al time. Aqtive trading :of s@uﬁﬁes traded .on this eichange ends, and'cIOSing pnces
-for those sécuritiés are poéted, at 4:’00\p.-m. local .ti_‘me (4:00;im. Eastern time). thn D;fenaaﬁts
- ca]cﬁlafc itsfimdNAY usixjg‘ closing prices from this exchange, Defendants rclyﬁpon cloéin'g prices
. for securities traded Op‘ﬂﬁs exchange that ha{'cé. been static for 12 hours. | |
22. ;I’Ile exéhangé located in -I'(ua]z; Lumpur, Ma]avysia~ 6i)serVes normal IIadmg hours of
9:30 am. to 5:00 pm, local tifne. Active tradinig of securities traded on this exchange eads, and
c]b’sing prices for't}ibse‘secmiti:es are posted, at 5:00 p.rﬁ’.— local time (S:OO a.m. Bastern tim;). When
Defendénts calculate their fund NAY using closing prices from this exchange, Defcndaﬁts rely upon |
o c;]os‘_ix_lg prices for securities traded on th_is e?(g;hange ﬂiaf.have been static for 11 hours. |
23. 'The cichange ]ﬁﬁc;ted in Sinéapot; observes normal ﬁading hours of 9:00 2.1 t0 5:00-

p.m. local time. Active trading of securities traded. on this exchange ends, and closing prices for
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those securit:ies éré: posted, a.t 5:00 p.bm. local tiim: (5:00 a.m. Easfém time). W}ien Defendants
calculate their fund NAV usin'g-closing prices from this exchange, Defendants rely up;)ﬁ'closing.
prices for éeguﬁtics traded on this exchange that have been static for 11 -hémé.- |
24; The exchange located inA‘Mosc.ow,’ Russia observes normal ﬁadiﬁg hours of" 12:00
p‘.m. to 7:60 p.m. local time. Act’i\;c trading of securities traded on this exchange ends, and c]o.éiﬁg , |
prices fér thosg securities ‘a:re posted, at 7:00 p.m. iocal time ('-l‘l OO am. Eastérﬁ time). When
- Defendants calculate their fand NAV using clos’ﬁig prices from thiséxchané,-Defgndanté rely upon.
closing prices for securities trade(_i §n thxs exchapge that ha‘\}e been static for 5hours |
25.  The exchange 1o<;ated in Frankfurt, Gérman'yiobservcs normal trading hoﬁrs of 9:60 B .
| a.m. {o ‘8:0»0. p-m. local timé. Active trading of s‘écuritie§ traded on this eXchéﬁge ends, and closing
:prices' ’fér- thosé‘s-ecuriﬁés airc posted, at_._8:00 p.m. local iime (2:00 p.m. Eastern ﬁ;ﬁe). When '
Dcfend;lnts ca]culétc their fund NAV ﬁsiﬁg closing prices from ﬂns cxcbangg, Defendants relyupon
éioSing prices for securities traded on this ‘exch@ge that héve'Been _staﬁc for 2'_ho'urs. '
26. ’I_Tie exchange located in Paris, Franég: observes normal tradixig hours of 900 am. t§
5:30 p;rﬁ. local time.: Acti_ve tréding_of securities traded on this exéhange e‘nd's,'ai;d c)osing prices
for those securitios are posted at, 5:30 p.m. localtime (11:30 a.m, Bastern time). Whien Defendaris
. calculate ﬂ)‘éir fund NAV, us‘ing closiﬁg ph'ces from this exéh;;nge Defendﬁnts r‘el},’ upon closing ' '
pl;icés_fpr secuntwchaded on this»exchange that have been static for 4.5 h‘oms;
| 2. Theexchange located m London, England observes normél market hours 0f 8:00 am.
t0 4:30 p.m. locaIﬂtimé.’ Ac;(ivc trading ofse(:uritieé-ir’adé‘d» on this exchange ends, and closing prices
for those sécgritiwar’e po;ted at 4:30 p.m. local time (11:30 am. Eastern ﬁme). When Defendants

' ca]qulatétheir’ fund NAV using c]osing pribes from this exchange, Defendants rely upon closing
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V- prices for securities traded on this -exchange that have been static for 475‘ hours.
| 28. - Asignificant portionof the underlyi'ng.foreign.securities' inthe quendants’ portfolios
are listed on foreign exchanges and trade dunng each ma;két’s rcspectivé session. The NAV set
by Defendants do not take into accounton a daiiy basis any price _ré]evant informatioﬁ that has
“become a\-}ai]a'b]e in this two to fourteen and one/half hour ih‘te,rv_a‘l, after the final .pn'ces for the )
underlying foreign securities have been posted but, _prio_r to the sétting of the NAVs. Such price

relevant information impacts the valuation of these uhderlyiﬁg foreign securities and is significant

for valuation because the final market prices have become stale and do not refléct the current market . |

value of the securities.
. 29. By failing bto makq daily adjustments baseq ‘upon positive c_oﬁelations betwe;n
’fupward- or down-'\'vgrhd movements in United States and fofeign_ marketé and by choosing to use stale -
‘ pric'&c in v’;;luing theifv fund shares an;i setting their daily ﬁAVs, Défenda’nts have exposed long term
;hareholdérs to market timing traders‘ﬁvﬁo regl_lla-rly p'uréhasé aﬁd_ redeem Defen&ant’s’ shares as p‘ar,t_
of a profitable trading strategy. The market timing trading strategy stems fronm the abilit.y'of mark;at
) hmmg traders to preqict changes in the NAV. Market timing traders are able to pfedict'chﬁhgw in
: the NAV besause of the positive corrlations befween value mo\@n{eﬁgs_ih Uniled States markets
anﬂ foreign markets. The stale price Strategf of market timers:who trade Defendants’ sham is to
buyshares 6n days whenﬁe United States ‘m"arket moves hp and to séil‘(r‘f:d'f:eﬁi) shares when the ' _
' :United ‘States market mm.':es Adp\.,v‘n_ In order to _dcri\;e mé’j{imum' benefit from price relevant )
fnfonnatibt# ﬁevelopéd subsequent to ihq hoy{ stale cloéiﬁ g pricw of the portfolio secﬁﬁtigs,‘_markct '
timers wait until the fund deadline for buying or selling (redeeming) shares in Defendants’ fnds on'

any particular business day. Because Defendants cannot buy or sell the foreign securities in the
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funds’ underlying portfoho (dueto the time drfference between New York and the home markets of
the forelgn secunties) at the time it sets lhe darly NAYV that values the shares itissues and redeems,
the shares that Defendants issue to and redeer from market timers do not reflect current _mar}eet .
prieee"of the oreign securites held by the fund. |

| - 30.  Dueto the use of stale prices by Defendants in valuing the fund shares; market tlmers : |
who buy Defendants’ funds shares on days when the United States maﬂ(et MoYes up are buymg _
| discounted shares at the eXpense of other fund shareholders’ because the funds underlying foreign
securi.tr'es'ass.ets are undérvalued as-of the time of the share;‘)urchase. - -

31. Dueto the nse of stale prices by Defendante in t'aluin'g-_their fund shares, market' . |
timers who sell (redeem) Defendants’ shar'es‘ onvdays when the United States market moves donrn‘ _
are Setliné (redeer'ning) shares at apreminm at the expense of other fund shareholders hecatrse the
1mder1ymg foreign securities assets are overvalned as of the tmte of the share sa]e (redemptlon)

32. Shares in Defendants’ funds can be traded, erther by purchase or redemptron, only
once a day at 4 00 p.m. Eastern- Trme |

.. “’33. . Theexcess proﬁts that are obtamed by market timing traders takmg advantage ofthe -
‘stale pricing of Defendants’ sh'ares come at the e_xpense of »fel]'ow shareholders who are 'nen,-t‘mdmg
: ldng term bny and hold investors. The transfer of w_eahh fror'n the'non-trading 1ong term buy and
hold shareholders to the market timers 'trrading»,Defendants shares in Defendante’ funds occurs
throtIgh‘di.]ution. . . | A
- 34, Market timrng'traders pay cash to Defen‘dants funds when they pureha_se discounted
| -shares. Market timing traders r'e'ceive cash from De_fendantsj funds when they 'sell<(redee‘:m). their -

,' shares ‘at- a premimn. Defendants’ fund NAV: is diluted in both instances. When market»' timing




' traders are able to buy shares ata discount Defendants’ fund assets-suffer dilution because the cash
recerved by the fund for the shares pureh_ased rsless than- the.per share-value. of the underlymg :
foreign securities because of the stale pricing utilized by Defendants erewr se, when miarket tumng
traders are able to se]l (redeem) shares ata premium, Defendants’ fund assets suifer dilution heoause

the cash paid out by the fund-fo-r the shares redeemed is more than the per share value of the :
underlying securities, again duc to the stale pricing utilized by Defendants. In both instances, when
Defendants receive less cash when issuing and pay out rnorefea'sh when redeeming rnarket tumng

| trader shares than supported by the value of their underlying forei gn secuntres the resulti isa dilution _
) of Defendants’ cash: Smce the cash held by the fund is one of the assets that is valued in settmg the

h Defendants dar]y fund NAV, it follows that the dituted fund cash position causes the fund NAV to |
be drluted as weH Due to the stale pricing utilized by Defendants long term buy and hold
shareholders have mcurred a drlutron in the NAV of their shares and the wealth repmented by that

diluted amount has been transferred to market tunmg traders |
35 By failing te make daﬂy adjustments based upon positive correlatxons between
1 upward movements in United States and forergn markets and by choosmg to use stale pnces in
.' valuing the underlyin’g foreign. securitiesj_that are used s_e_tting their d'ailyNAV, Defendants give |
market tining haders t__he op;}ortunity to.eamn trastly higher returns"at no additional risk. Ijﬂike other .
| market timing’based tradiné, market tirnerswho trade Defenda_r'rts shares do not have to look into -
. the ﬁrtu're to .time-their purehas'es and ’redemptions of 'share_s", riather, they'ha've the ‘luxury of being

. able to look backwards -because- Defendants® share pn'cing fails to a"djust for recognized positive

oorrelati'ons' and uses stale prices in valuing-its underlying portfolio sec'urities.. _

36.  Sinceit is such an attractive low risk trading vehicle to market timers, Defendants’

10
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funds experience increased trading and transaction costs, disruption of planned investment strategies,
forced and unplanned portfolio tarnover including the liquidation of investments to meet market
timer'redemption requests, lost opportunity costs and asset swings that negatively impact fund -

: operarions and performance and the ability of ‘the fund to provide a maximized retam to long term

- shareholderss

B 37 Plaintiﬁ bnngs this complaint as a class action: 'agninsi- Defendants TEMPLE‘!V‘ON‘
GLoBAL SMALLER COMPANlES FUND Inc,, and TEMPLETON INVESTMENT COUNSEL, LLC, and -
| pursuant to §5/2-801 et. seq., of the Il]moxs Code of le Procedure mdwrdually and on behalf of
aclass of all persons in the Umted States who have owned shares Templeton Forergn for more than _ .
» fourteen days from the date of purchase 10 the date of sale (redemptlon) or exchange (“long term '
shareholders ). The class period commenees five years prior to the filing of this comp]amt thro_‘u'gh
, tbe da‘teof ﬁling; Excluded from the elass are Defendants, an)r parent, subsidiary, affiliate, or
.contro]]ed personof lsefendants, as svei] as .tf)e oﬁicers, direct'ors, agents, servants or employees of .
Defendnnts., and the innn'edjate family member of any such person. Also excluded is anyjudge who
may preside.over.'itl_ri_;s _eose. . |
38. Plaintiﬁ' isa nrember of the class .andw'ill fairly and adequately assert and protect the
_ interests of the class. The iniérest of the Plaintiff is coincident with, and not antagoristic to, those
of other mernb'er‘s of the class. Plaintiff hias retained attomeys who'are experienced in class action
litigation.
39. Members of_ the class are so numerous that joinder of all members is impracticable. -
| 40. Comr'non 'ouestions. of Inw.’or fact predominate over.an‘y'-quest:ions affecting only

: 'in'd'ividual members of the Class. Common questions include, but are not limited to, the folio_wing:

. m




41.

a risk of:

il..

ni.

iv.

vi.

vii.

viii.

whether defendants failed to properly evaliate on a daily basis whether a

* significant event affecting the value of Templeton Global Fund’s portfolio of

securities had occurred after the foreign home markets for such securities had
closed but before the fund’s NAV calculation and share price setting;

whether defendants failed to properly implement Templeton Globa] Fund’s
portfolio valuation and share pricing policies and procedures making daily
adjustments based upon United States market results and recognized positive -
correlations between upward movements in United States and foreign
markets in the valuation of the fund’s portfolio securi'tics prior to the
calculation of the fund NAV and setting of the share price;

~ whether defendants failed to prdperly implement Templéton Global Fund’s

portfolio valuation and share pricing policies and procedures making daily -
adjustments to stale closing prices of the undcrlymg portfolio securities

before- the ﬁmd’s NAV ca]cu]atlon and share pnce setting;

* whether defendants failed to properly 1mplement Templeton Global Fund s .

poxtfoho valuation and share pricing policies so as to require the use of fair
value pncmg on a daily basis to value portfolio securities and fund NAV and
share prices when closing prices of poﬂfoho securities did not reflect lhen' _

" market values;.

whether defendants failed to protect ,Templéton Global Fund’s long térm

shareholders from market timing traders of fund shares who use Templeton

Global Fund shares as a trading vehicle to earn profits at the expense of long
term shareholders because. of "the failure of TEMPLETON GLOBAL and
TEMPLETON GLOBALFUNDMANAGER fo make dally adjustments; based upon

. known: Umted States market results and recognized positive cormrelations -

between upward movements in United States and foreign markets; prior to

the daily calculation of the fund NAV and the setting of share | prices as well

as their use of stale-prices in the valuation of the fund’s portfolio seciirities

" prior to the daily galcq]atlon of the fund NAV and the setting of share prices;

wheﬂier‘defcndanis‘ bfeached the duties they owed to plaintiff and the class;

whether plaintiff 'and_‘th_e class have beed damaged and, if $0,

 the extent of such damages.

~ Theprosecution of separate actions by individual members of the Class would create

inconsistent or varying adjudications with respect to individual members of

12




the ciaSS' and |
Sl | .adjudication with rcspect to mdxﬁdual members of the class, whlch wou]d,
as a practical matter, be dispositive of the interests of other members not’
parties to the adjudication or substantially i unpalr or lmpede their abxhty to
protect their interest. :
;42-{ The class action,mcthod is appropﬁate for the fair and efficient prosecution of thJs
" action. " | | |
| 43,  Individual 'lit'i gati-dn ofall claims, @hich might be i)roughf B_y all class members
N woﬁld produce a multii)li;:ity ofcases so that ﬂ:é judicial systém woujdbc cbngc§t¢d for years; Clas;'
treatment, by contrast, provides manageablejudicial ﬁeamémﬁ calculated tb briné a'répi_d qoﬁcluéion
~ fo all litigation of all claimé anising from the conduct of the defendants. - |
COMES NOW Plaintiff EDW- WOODBURY, individually z;nd on behalf of al-_vl others |
S;r,;ilarly gimated,' by and through his nndersigned counsel, and _fc;r Count I of his Complaint against
Defendants TEMPLETON GLOBAL and TEMPLETON GLOBAL FUND MANAGER st»até as f_‘o'llows:- .
44, Plaintiff repeats and ihoérpo_rat& by reference paragraphs 1 t}'uv'oug,h,f.B asif ﬁlly set
fonh herein. s | |
45.  Defendant TEMPLBTO& GLOBAL operates 'I‘EWLETON G'L'OBA.L. FunD és an open eﬁd
" mutual fund with the stated goal of providing long term éapitaj g’thh to ifivestors who Ho]d shar%
of thé fmid. 'Ihé fund expressﬂl‘y states inits prospectus that it seek’s to échieve its inveét'ment goal
v through a policy of 1 mv&stmg in stocks and debt obh gatlons of companies outside of the Umted
Statcs | |

46. - Defendant TEMPLETON GLOBALFUNDMANAGER servesasthe mvcstmentmanager

for Templeton Global Fund. Defendant TEMPLETON GLOBALFUND MANAGER prowdes among

13
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-~ other thiﬁgé, portfolio management services and sclects ihel securities for Templeton Glﬁbal Fund

to bﬁy, hold or sell. Temp]etqp G_}Qbal lf}lnd"pay.s pefgndant TEMPLETON GLOBALFUNP mNAGBR -

set fees basc;d onthepercentage of assets under nianagement for managing'Templeton Global Fuhd;s
ass¢t$. _Defcndant TEMPLETON GLOBAL..FUND MANAGEk’s compeﬁsé—tion and management of the

- Témpleton Gi oba) Fund z;re required to be reviewed and approved by befendant Templeton Gl;)bal’.s -

| board of directors.. - |

' 47 At a]'lA times re]e\%ant hercto; Plaintiff .-WOOI-)BUR-Y -haé own‘edz shares in TEMPLETOﬁ
- GLOBAL FUND | |
48, In qndehakihg théir rélc as inviésuhcnt m;inagers w1th respect to the Funds, . '

. Defendants dire_ctly or ixnp]iecﬁy held themselves éut as ;]d}led specfaliéis in the ﬁéld ojfinvestment »
}hgnag;:xﬁ ent, pdsscssing the knm;v'led ge, sk1 1l and care_ordinarily useid\ by reasénably well-qualiﬁed :
méﬁlbem of their ﬁ?ofessidn.

49, It thereb)} becamg the du"ty ot: I?efle.ndéntsto é’xercise that degree of knowledge, skill
and care Qrdinérily. used by reasonably well-qualified mem.be_‘r_s‘ of t_heir profession.
.50. Defendants knew, o'r were negligent in-'no‘tkn_owin'g, that the closing pﬁcw' for tile

- foreign securiﬁes repr&eentedm thé TEMPLETON GLOBALFUND and used by I.)éfen_d;in'ts to qalcul ate
NAV for said Fund did not ;eprésent fair value because, intér z'ilja, those prices did not reflect

| changes in trading pﬁce‘s as a result of trading wlﬁcﬁ Deff;ndants knew, or were negligent ~in‘;10t '
hoﬁhg, occuirr'edx da'_i]_y, after the cl_o'siﬁg of tim New Yori( Stock Exchange. | |
| 51 Defeh(iams .l>rea<;hed their duties of dué_';:are owed to Plaintiff Woodbury and
.simil'arly situated owners of the Templ;atoﬁ G]obal Fund_-by,:intér alia:

. failing to properly evaluate on a daily basis whether a significant event
affecting the value of Templeton Global Fund’s portfolio of securities had
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occurred afier the foreign irading markets for such securities had closed but

before Defendants calculated NAV andvshare prices;

1. fallmg to implement Templeton Global Fund’s portfolio valuatxon and share
‘ " pricing policies and procedures; and -

iii.  allowing portfolio valuatidn and share pricing policies and procedures which

benefited market timing traders of Templeton Global Fund’s shares at the
expense of long term shareholders.

52.- Asa direcf and prpximate result of the Defendants’ breacla of their duties, Plaintiff
WOODBURY and the class have suffered damages in the amount to be proven at tnal but Iess than..
$75 OOO per p]amtlff or class member inclhuding all compensatory damages pumtlve damagm _
| -attorneys’ fees and costs.

B 'WH'EREF-ORE, Plaintiff and the Class pray that the Court enterjudgm_ent'in their favor and |
against TEMPLE-TON GLOBAL SMALLER 'A:COMPANTES FUNp, INC. and TEMPLETON INVESTMENT
(:Z_OUNSEL,_ LLC, as feIIOWS‘ ' | .‘

A.. Ordenng that this achon be mamtamed asa c]ass action pursuant to7 35 ILCS

5/2 801 and the followmg class be certlﬁed

.'»
-

| AJl persons in the Umted Stat% who held shares in the Templeton '-
Global Fund for a period ‘of more than fourteen days before -
redeeming or exchanging them during the period beginning from five
years prior to and through the date of the filing of this complaint;.
B. Awarding Plaintiff and the Class compensatory damages, prejudgment: -

interest, costs of suits, puniﬁve damiages and attomeys’ fees for an amount representing the damages

caused by Defendants”breach of their duties not to exceed $75,000 per p]aintiﬂ' or class member.
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- Count I
COMES NOW Plaintiff EDMUND WOODBURY, individually and on behalf of all others
similariy situated, by and through his undersi gned counse],‘and for Cqunt‘]II ofhis Complaint against
Defendants TEMPLETON GLOBAL and TEMPLETON GLOBAL FUND MANAGER, states as follows:
53..-. 'Plaintiff. répeats an-d incorporates by 'reference'paragraphs 1 throilgh 43 and 45
through 50 as if ful]y set forth herein.
54 Onor about January 1 1965, apphcable pubhshed regulatlons expr&csly recogmzed
: that changesin trading pnces of secunhes inthe Templeton Global Fund mlght occur da11y aﬁer the -
closing of the New York Stock Exchange. |
.55'.' W‘iih utter indiffercnce ahd cohscious disregard for Plaintiff W OdDﬁURY’s inveshhent
and lhe mvestmcnts of 51m11ar]y sutuated fund owners, Defendants w11]fully and wanton]y breached

thexr duties to P]amnﬁ’ WOODBURY and smn]arly sxtuatcd owners by, inter alia:

1 fallmg to know and nnplement apphcab]e ru]cs and regulatlons concemmg _
) the calculation of NAV;
i failing to -properly evaluate on a daily basis whether a significant event’

affecting the value of Templeton Global Fund’s portfolio of securities had
“occurred afier the foreign trading markets for such secunnes had closed but
- before Defendants ca]culated NAV and share pnm

iii.  failingto unplementTempl‘eton Global Fund’s portfolio valuation and share .
pricing policies and procedures; and : -

iv. allowing portfolio valuation and share pricing policies and procedures ﬁhch '
* - benefited market timing traders of Templeton Global Fund’s shar&c at the
" expense of ]ong term shareho]ders
56. ' ~ Asadirect and.p_roximaté result of the Defendants’ breach of their duties, Plaintiff _

~ Woodbury and the class have suffered di_nna'geé in the amount to be proven at trial, but less than.

$75,000 per plaintiff or class member, including all éompensatory' damages, punitive damages,
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“attorneys’ fees and costs. | |
WHiSREF ORE, Plaintiff and the Class p-ray that the Couﬁ enter judgment in thej'r'févor and
against TEMPLEToN GLOBAL SMALLER COMPANIES FUND, INC. and TEMPLETON INVESTMENT
CIOUVNSE'Ll,‘ I;LC; as follows:
» | A Ordermg that this acnon bemamtamed as aclass action pursuant to 735 ILCS_ -'

52 80] and the fol]owmg c]ass be certified:

All persons in the United States who held shares in the Temp]eton
Global Fund for a period of more than fourteen days before
redeeming or exchz_mgmg them during the period beginning from five.
years prior to and through the date of the filing of this comp]aint'

B. Awardmg Plaintiff and ‘the Class compensatory damages prejudgment

mterest, costs of smts punitive damagcs and attorneys’ fees for an amount representmg thc damagw

caused by Defendants’ breach of their d_utu:s not to exceed $75,000 per plamtiff or class membcr.

KOREIN TILLERY

10 Executlve Woods Court
Swansea, I, 62226
Telephone:  618/277-1180

- Facsimile:  314/241-3525

George A. Zelcs #3123738
Three First National Plaza
70 West Madison, Suite 660
Chicago, IL 60602
" Telephone  312/641-9750.
Facsimile 312/641-9751
E-mail: gzeles@koreintillery.coim
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Law Offices of Klint Bruno
Klint Bruno #6257742 '
1131 Lake Street _ _
Oak Park; linois 60301
Telephone: 312.286.4915

Attorneys for Plaintiffs and the Class
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IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT
MADISON COUNTY, ILLINOIS

EDMUND WOODBURY individually and on behalf
of a]l others similarly sitvated,

Plaintiﬁls,

TEMPLETON GLOBAL SMALLER COMPANIES FUND,
INC., a corporation, and TEMPLETON INVESTMENT
COUNSEL, LLC, :

)
)
)
)
4 _ : ' ) :
vs. S o ) Cause No.
)
)
)
-Defendants. )

AFFIDAVIT OF STEPHEN M. TILLERY
' A SWP@N M. TILLER:Y', being first 'du]y swom upon my oath, deposa and s‘tats as fai]bﬁs: a
1. That 1 am one of the aﬂosﬁcys representing the Plaintiffs filing the abd\"e—captino‘l,]ed

_:cau_se of action. | | | .‘
2; ) 'fhat ths total of money damaé‘és‘sou ght-by P]ainﬁffs in this cause'of action, including _
‘all damages specxﬁcally plead in the Complamt as we]l as all other damages towhach Plaintiffs and
| members of the class may othermse be entlt]ed, cxceeds Flﬁy Thousand Dol]ars ($50 000) in total

but is less than $"75',OOO per Plaintiff or class member.

" FURTHER AFFIANT SAYETH NAUGHT.

STATE OF ILLINOIS )
_ ) ss.
COUNTY OF CLINTON. )

Subscrﬂ)ed and sworn to before me, a Notary Public, this 5r0l day of Oc!ober 2003:

wbdmmww_

My comm! gﬂon EXPULRIAL SEAL

‘MEUSSA E. BOWMAN
Notary Public, State of Winois .
¥ by crmmission expires 2/25/2004 ' : - -



IN THE CIRCUIT COURT OF MADISON COUNTY |
STATE OF ILLINOIS SFEB 1S PHZ 10

EDMUND WOODBURY, individually and on)

P o ¢ CROUIT COURT
behalf of all others similarly situated, L%&%%%{Q AL CIRCUIT

VADIGON COUNTS, JLNOIS

Plaintiffs,

vs. Case No: 03-1L-1362

TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. and
TEMPLETON INVESTMENT COUNSEL,
L1C,

Defendants.

TEMPLETON INVESTMENT COUNSEL, LL.C’S MOTION TO DISMISS FOR LACK
OF PERSONAL JURISDICTION: §5/2-301 ILL.. CODE CIV. PROC.

Defendant Templeton Investment Counsel, LLC (“Templeton Investment Counsel”), by
its attorneys, respectfully moves the Court to dismiss this action as to it pursuant to Section 5/2-
301 of the Illinois Code of Civil Procedure for lack of personal jurisdiction over Templeton

‘ Investment Counsel.

In support of its motion, Templeton Investment Counsel states as follows:

I. The Complaint

1. The Complaint herei'n was filed by an alleged investor in the Templeton Global
Smaller Companies Fund, a Florida-based mutual fund (the "Fund"), purporting to sue on behalf
of himself and a putative class‘of invc;stors in the Fund. The Complainf names; the Fund and
Templeton Investment Counsel, the Florida-based adviser to the Fund, as defendants.

2. The Complaint alleges that the defendants improperly value the Fﬁnd’s shares by
usihg the last trade price in the home market of each foreign security held by the Fund (Cplt.
9 12); those prices are allegedly "stale" sincé they do not reflect the current value of those shares
at 4:00 p.m. E.S.T. when the value of these shares is determined (Cplt..ﬂ 16); and so-called

“market-timing traders” may take advantage of the allegedly stale prices to obtain excess profits

EXHIBIT
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at the expense of the Fund and its shareholders (Cplt. § 29).

I1. Ground for Dismissal: Section 5/2-301 — Lack of Personal Jurisdiction

3..  The Illinois courts, and the United States Supreme Court, have recognized two

distinct types of personal jurisdiction: general and specific. See Helicopteros Nacionales de

Colombia, S.A. v. Hall, 466 U.S. 408, 414-15 (1984); Radosta v. Devil’s Head Ski Lodge, 172

1. App. 3d 289, 526 N.E.2d 561 (1988).
4, For general personal jurisdiction, a defendant’s contacts with Illinois ‘must be

"substantial" as well as "continuous and systematic.” Helicopteros, 466 U.S. at 415-16; Khan v.

" Van Remmen, Inc., 325 I1l. App. 3d 49, 756 N.E.2d 902 (2001); Kadala v. Cunard Lines, Ltd.,

226 I11. App. 3d 302, 589 N.E.2d 802, 810 (1992); Huck v. Northern Ind. Pub. Serv. Co., 117 I

App. 3d 837, 453 N.E.2d 1365 (1983).

S For specific jurisdiction, a defendant must 'ha\.le "purposefully directed" its
activities at Illinois and the claims for relief must directly "arise out of or relate” to those
acti\}ities; Helicopteros, 466 U.S. at 414. This Court has neither general nor specific personal

jurisdiction over Templeton Investment Counsel.

a.  General Personal Jurisdiction -- The Court lacks general personal

jurisdiction over Templeton Investment Counsel because:

(1) Templeton Investment Counsel is a limited liability company
organized under the laws of Delaware with its principal place of business

in Fort Lauderdale, Florida,;

(1)  Templeton Investment Counsel has no employees or officers

located in Illinois;

(i)  Templeton Investment Counsel has no office and maintains no

business records in IHlinois. Its sole office is in Fort Lauderdale. Its



records are maintained principally in its Fort Lauderdale offices;

(iv)  Templeton Investment Counsel is not licensed or qualified to do

business in Iilinois;

(v) Templeton Investment Counsel has no phone number or agent for

service of process in Illinois; and
(vi)  Templeton Investment Counsel has no bank account in Ilfinois.

In sum, Templeton Investment Counsel does not have the requisite "substantial,
continuous and systematic" contacts with the State of Illinois for this Court to exercise general

personal jurisdiction over it.

b. Specifi‘c Personal Jurisdiction -- This Court lacks specific pefsonal

Jurisdiction beéaus,e no allf;gedly actjibr__l,able activity was "burposefully directed” at Illinois.

None of the cha’llegged conduct (i.e. the alleged mis-valuation of portfolio securities of the Fund) ‘

occurred in Hlinois. Accordingly, there is no basis for this Court to exercise specific personal

jurisdiction over Templeton Investment Counsel.' Moreover, the client for which Tempieton

Investment Counsel was working when the challenged conduct occurred was a Florida-based
mutuai fund.

6. Templeton Investment Counsel incorporates by reference as if fully set forth

herein the memorandum of law setting forth its legal arguments and case authority supporting the

dismissal of Plaintiff’s claims against Templeton Investment Counsel which it has this date

cohtemporaneously filed.

' Given the absence of any meaningful contact by Templeton Investment Counsel with Illinois
(e.g., any act by which it purposefully availed itself of the privilege of conducting business in
Illinois), the due process requirements of the United States Constitution are not met here. See
also Pilipauskas v. Yakel, 258 1li. App. 3d 47, 629 N.E.2d 733 (1994).




Whereforé, for the reasons set forth herein, -in thé Affidavit of Robert C. Rosselot

attached hereto as Exhibit A, and in the memorandum of law, Defendant Templeton Iﬁvesﬁnent

Counsel, LLC respectfully requests that the Court grant the motion to dismiss the Complaint

against it for lack of personal jurisdiction.

Dated: February 15, 2005

~ OF COUNSEL:

Daniel A. Pollack, Esq.
Martin I. Kaminsky, Esq.

Edward T. McDermott, Esq.

Anthony Zaccaria, Esq.
" Pollack & Kaminsky
114 West 47" Street
New York, NY 10036
(212) 575-4700
(212) 575-6560 (Facsimile)

Respectfully submitted,

ARMSTRONG TEASDALE LLP

:-By: @0&« @I\/ﬁ—VQ

Raymond R. Fournie #3126094
Glenn E. Davis #6184597
- Lisa M. Wood #6202911
Jacqueline P. Ulin #6276863

One Metropolitan Square, Suite 2600
St. Louis, Missour1 63102-2740
(314) 621-5070

(314) 621-5065 (Facsimile)

'ATTORNEYS FOR DEFENDANTS
TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. AND - -
TEMPLETON INVESTMENT COUNSEL,
LLC :




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document
. was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 15" day
of February, 2005: : '

George A. Zelcs, Esq..
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

“ Stephen M. Tillery, Esq.
KOREIN TILLERY

- 10 Executive Woods Ct.
Swansea, Illinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missouri 63101

" Andrew S. Friedman
Francis J. Balint, Jr. 4 _
- BONNETT, FAIRBOURN, FRIEDMAN
& BALINT, P.C.
2901 N. Central Avenue
Suite 1000
Phoenix, Arizona 85012

ATTORNEYS FOR PLAINTIFES

S NSRS



IN THE CIRCUIT COURT OF MADISON COUNTY
: STATE OF ILLINOIS :

- EDMUND WOODBURY, individually and on)

behalf of all others similarly situated, )
' )
Plaintiffs, )
)
Vvs. ) Case No: 03-L-1362
‘TEMPLETON GLOBAL SMALLER ;
COMPANIES FUND, INC. and )
TEMPLETON INVESTMENT COUNSEL, )
LLC, )
Defendants. g |
' AFFIDAVIT OF ROBERT C. ROSSELOT
State of Florida

)
)ss.:
Broward County )

3

Robert C. Ross;:lot, being first duly sworn, deposes and states:

1. I am a Vice President and Assistant Secretary of Defendant Templeton
Investment Counsel, LLC. I submit this Affidavit in support of Templeton Investment Counsel’s
motion to dismiss the Complaint as to it for lack of personal jurisdiction pursuant to § 5/2-301,
i Code Civ. Pro. Ihave personal knowledge of the matters set férth herein.

2. Defendant Templeton Investment Counsel is a limited liability company
organized under the laws of Delaware with its principal place of business in Fort Lauderdale,
Florida. Its business is providing investment advisory services.

3.  Templeton Investment Counsel, at all relevant times, has provided investment
advisory scrvices‘to the Templeton Global Smaller Companics Fund (the “Fund”), the Florida-

based mutual fund in which plaintiff Edmund Woodbury allegedly is a shareholder.

EXHIBIT
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4. None of Templeton Investment Counsel’s employees or officers resides or works
in Illinois. All of its employees are located in Fort Lauderdale, Florida. The majority of it‘s
officers resides in Florida. |

| 5. Templeton Investment Counsel has no office in Illinois. Other than its office in
Fort Lauderdale, Florida, it has no other office.

6. None of the challenged conduct of Templeton Investment Counsel — the
allegedly improper valuation of the stocks in the securities portfolio of the Fund — took place in
ﬁlinois. Rather, the challenged conduct took place in Fort Lauderdale, Florida.

7. Templeton Investment Counsel is not licensed or qualified to do business in
Diinois.

8. Templeton Investment Counsel does not maintain any of its business records in
Illinois; its business records are maintained principally in Fort Lauderdale, Florida.

9. Templeton Iuvgsmment Counsel has no bank account in Illinois.

I

10. Templéton Investment Counsel has no agent in Illinois for service of process.

T

7 Robert CRosselot

Subscribed and sworn to before me
i - day of February, 2005.

[ %]
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IN THE CIRCUIT COURT OF MADISON COUNTY ’ “'LD

STATE OF ILLINOIS WOSFEB IS Py 221

EDMUND WOODBURY, individually and on) CLERK OF ripr

behalf of all others similarly situated, THED 3&‘62\?@'&8&?

: A AL SLINAAL U v 1
MADISGN COLINTY 1LLINBIS
Plaintiffs,

VS.. Case No: 03-1-1362
TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. and |
TEMPLETON INVESTMENT COUNSEL,
LLC, :

'v. e’ e S’ " S " e il o

Defendants.

DEFENDANT TEMPLETON INVESTMENT COUNSEL, LLC’S .
MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION TO DISMISS
FOR LACK OF PERSONAL JURISDICTION

'D‘efendant Templeton Investment Counsei, LLC (“Terripletbn Investment Counsel”)
submits this memorandum of law in support of its motion to dismiss the Complaint against it for
lack of personal jurisdiction, pursuant to § 5/2-301, Il Code Civ. Pro. Templeton Iﬁvestmen_f
Counsel is a Delaware investment adviser which is not “doing business” in Illinois for
jurisdictional purposes. It does not have:an}'/ office, employees or officers in [llinois. Its office 1s

in Fort Lauderdale, Florida. . Its business is as an inveéunéht adviser, here, to a Florida-based
mutual fund. In addition, the allegedly actionable conduct — the so-called “stale” pricing of
portfolio securities of the Florida-based mutual fund (in which Plaintiff Edmund Woodbury is
allegedly an investor) — did not take place in Illinois. Plaintiff Woodbury does not state anything
to the contrary in the Complaint. For these and other reasons set forth in-tﬁe accompanying

papers, the Court should hold that it lacks personal jurisdiction over Defendant Templeton

Investinent Counsel.



The Facts
.. The relevant facfs are set forth in the affidavit of Robf-:rt-C. Rosselot, Esq. attached as
Exhibit A to Defendant Templeton Investment Counsel’s Motion to Dismiss for Lack of
Personal Jurisdiction and, in the interest of brevity, will not be repeated herein.
| | The Law

The Court lacks peréona] jurisdiction
over Defendant Templeton Investment Counsel, LLC

Plaintiff cannot satisfy the “quite high” standard for this Court’s exercise of general
jurisdiction,! namely that Templeton Investment Counsel’s contacts with Illinois were not
occasional or transient, but were “continuous, permanent, ongoing and systematic.” Cook

Assocs., Inc. v. Lexington United Corp., 87 I1l. 2d 190, 201, 429 N.E.2d 847, 852 (1981); Kadala

v. Cunard Lines, 226 1. App. 3d 302, 314, 589 N.E.2d 802, 810 (1* Dist. 1992).

In Khan v. Van Remmen, Inc., 325 Ill. App. 3d 49, 55, 756 N.E.2d 902, 908 (2d Dist.
2001), the Court held that the defendant Wisconsin-based company, in an action to recover

wages from it, was not “doing business” in Illinois even when it had clients in Illinois, stating (at

908):

We do. not consider the placement of four employees with Illinois
‘companies over a five-year period to be sufficiently permanent or
continuous contacts to constitute “doing business” in Illinois.

Contrary to plaintiff’s assertion, the fact that a nonresident
corporation has clients in Illinois does not necessarily lead to the
conclusion that the corporation was doing business in Illinois. ...
Further, VRI had no offices in Illinois, no Illinois phone number, and

" The “specific” form of personal jurisdiction is not an issue in this action. Plaintiff’s claims do
not arise out of any challenged activity in Illinois. Thus, there is no basis for “specific” personal
jurisdiction. Campbelt v. Mills, 262 TIl. App. 3d 624, 628, 634 N.E.2d 41, 44 (5" Dist. 1994)..
Similarly, given the absence of any meaningful contact by Templeton Investment Counsel, the
due process requirements of the United States Constitution are not met for this Court to exercise
jurisdiction over Templeton Investment Counsel. See, e.g., Pilipauskas v. Yakel, 258 IIl. App.
-3d 47, 629 N.E.2d 733, 738-41 (1% Dist. 1994).




" no other permanent or continuous connection with Illinois that would
. establish that it was doing business in Illinois. (emphasis supplied)

Again, in Kadala, 589 N.E.2d at 810, the Court held that revenues eamed by an out-of-

* state business_through extensive advertising in Illinois did not submit the business to jun'sdicti-on-
under the “doing business” test, stating (at 810):

Plaintiff here emphasizes the extensive nature of defendant’s
advertising activity in Illinois and revenues derived from Ilinois in
support of her contention that defendant has conducted business on a
“continuing and systematic basis.” We do not, however, believe that

- these activities satisfy the “doing business” test. ... At best, advertising
amounts only to solicitation, which, as discussed above, is insufficient
to submit a defendant to jurisdiction under the “doing business” test, as
it 1s insufficient under the “transaction of business” test postulated
under section 2-209 of the long-arm statute. . [citations omitted] The
fact that a defendant who solicits business in the State derives revenue
from the State would seem to be implicit, even though not expressly
discussed in the cases, as a natural result of successful solicitation, and
not an independent factor upon which to determine that a non-resident
corporation is “doing business” in the State. Moreover, defendant here
did not receive any revenues in this state; all payments-were received in
its New. York office. Accordingly, we hold that defendant is not “doing
business” in Illinois so as to' be amenable to in personam junsdiction.
(emphasis supplied)

~ Accord Radosta v. Devil’s Head Ski Lodge, 172 1. App. 3d 289, 294-96, 526 N.E.2d 561, 564-
65 (1™ Dist. 1988) (the “doing business” test was not satisfied where an out-of-state business sold

its ski services in local Illinois shops, bought billboard advertising in Illinois, and had an Illinois

~ telephone number, and attended annual trade shows in Illinois); see also Huck v. Northern Ind.

Pub. Serv. Co., 117 Ill. App. 3d 837, 843-44, 453 N.E.2d 1365, 1371 (1** Dist. 1983) (“doing
‘business” test not saiisﬁed whe?e defendant maintained no offices and had no employees, agents
or customers in Illinois).

Here, these holdings mandate a finding that the Court lacks “general” 'personal
Jurisdiction over Templeton Investment Counsel. = As shown in the Affidavit of Robert C.

Rosselot, Templeton Investment Counsel has not had contacts with Illinois sufficient for




jurisdictional purposes. It has had ‘no physical presence in illinois. Like the defendant in Khan,
756 N.E.2(i at 908, Templeton Investment Counse] has had “no offices in Illinois [and] no
Ii]inois phone number.” Its offices have been and are in Fort Lauderdale, Florida. It has had no
documents, employees or égents‘in Hlinois, and has had only a few clients there. A_S_e_'e Huck, 453
N.E.2d at 1371; see also Khan, 756 N.E.2d at 908, where the Court found that the defendant was
not “doing business” in Illinois even though it was servicing clients in Illinois. Templeton
Investment Counsel also has none of the other indicia of “doing business” in Illinois: it is not
licensed or qua]iﬁ‘ed to do busine;ss in Ilinois, it has ﬂo bank accoﬁnt in Illinois, and it has no
. representatives in Illinois for service ofprocess or otherwise.
C(‘)nclusion

The Court should dismiss the COmplaiﬁt against Defendant Templeton Investment

Counse‘],. LLC on the fgrou-nd of lack of personal jurisdiction. | ”

Dated: February 15, 2005

Respectfully submitted,
) | | _

ARMSTRONG TEASDALE LLP

@Dm A
Raymond R. Fournie #3126094
Glenn E. Davis #6184597
Lisa M. Wood #6202911
Jacqueline P. Ulin #6276863

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070 ‘

(314) 621-5065 (Facsimile)




OF COUNSEL:

Daniel A. Pollack, Esq.
Martin I. Kaminsky, Esq.

Edward T. McDermott, Esq.

Anthony Zaccana, Esq.
Pollack & Kaminsky

114 West 47" Street

New York, NY 10036
(212) 575-4700 ,

(212) 575-6560 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. AND :
TEMPLETON INVESTMENT COUNSEL,
LLC




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document
was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 15™ day
of February, 2005: ’

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza.
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missourn1 63101

~ Andrew S. Friedman
Francis J. Balint, Jr.
BONNETT, FAIRBOURN, FRIEDMAN
& BALINT, P.C.
2901 N. Central Avenue
Suite 1000
Phoenix; Arizona 85012

ATTORNEYS FOR PLAINTIFFS
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IN THE CIRCUIT COURT OF MADISON COUNTY . i :‘.:
STATE OF ILLINOIS ' :

~ Zév%ﬁf;’z‘a P 3 39
" EDMUND WOODBURY, individually and on)

behalf of all others similarly situated, ) K i
) "
Plaintiff, ) w
)
Vvs. ) Case No: 03-L-1362
TEMPLETON GLOBAL SMALLER ; JURY TRIAL DEMANDED
COMPANIES FUND, INC. and ) '
TEMPLETON INVESTMENT COUNSEL, )
LLC, : )
» Defendants. %
ANSWER OF Sel
" TEMPLETON GLOBAL SMALLER COMPANIES FUND INC
TO THE COMPLAINT

Defendant Templeton Global Smaller Companies Fund, Inc. (the “Fund” or
“Fund, InC'.”) answers the Complaint as follows:

The Fund denies the allegations in the Complaint about or pertinent to the Fund,
Templeton Investment Counsel, LLC (“Investment' Caunsel”) and plaintiff Edmund

Woodbury unless expressly admitted or otherwise responded to as follows:

Para. ~ Response
1. - Denies knowledge or information sufficient to form a belief as to the truth

of the allegations about Edmund‘Woodbury’s residence.

2. Denies, except admits that the Fund is a Maryland corporation with its
- principal place of business in Fort Lauderdale, Florida, and asserts that a

uniform investment company notice filing was filed with the State of

Illinois for the Fund. -

EXHIBIT

D




5.-6.

10.

11

Denies, except admits that Investment Counsel is a Delaware limited
liability company with its priricipal place of business in Fort Lauderdale,
Florida; that the day-to-day tasks associated with running the business of
the Fund, such as investment management, share marketing, distribution,
redemption, financial and regulatory reporting and custodianship of funds
are contracted out since it has no employees; that Inves_tmeht Counsel is
undef contract to serve as the investment manager for the Fund, and that

Investment Counsel selects the Fund’s investments.

. Denies knowlédge or information sufficient to form-a belhef as to the truth

of the allegations.
Denies.

Denies, except admits that the foreign securities purchased by the Fund for
its portfolio are traded principally in securities markets outside of the

United States.

Denies.

Denies, except admits that, in general, shares of open end mutual funds are
sold to investors at a price based upon the net asset value (“NAV”) per
share plus any applicable charges; and that those investors may redeem

their share(s) at the NAV of the share(s) less any applicable charges.

Admits.

Denies, except admits that sales and redemption prices are based upon the
NAV which in turn depends, in part, upon the fluctuating value of the
Fund’s underlying portfolio of securities; the NAV 1s recalculated every



12,

13.

14.-15.

16.

17.

18.

business day; and that the Fund share price (NAV) is set once every
business day at the close of trading on the New York Stock Exchange.

Denies, except admits that a significant portion of the securities in the
Fund are foreign securities; the home markets for such foreign securities
may include London, Paris, Frankfurt, Moscow, Singapore, Kuala
Lumpﬁr, Hong Kong, Taipei, Tokyo and Sydney; and those markets are
located in time zones that are approximately five hours to fifteen hours

ahead of Eastern Standard Time.

Denies, except denies knowled ge or information sufficient to form a belief
as to the truth of the allegations about “[s}tudies of world financial -
markets”; and “positive correlation[s]”, particularly between movements

in the United States market and movements in foreign markets.

Denies knowledge or information sufficient to form a belief as to the truth

of the ailegations.

Denies.

* Denies, except admits on information and belief that the securities markets

in Australia, Japan, Taiwan, Hong Kong, Malaysia, Singapore, Russia,
Germany,. France and the United Kingdom have traded for an entire

session before the NAV is set for the Fund.

Denies, except admits on information and belief that the exchange located
m Sydney, Australia observes normal trading hours of 10:00 am. to 4:00
p-m. local time; and that, in general, active trading of securities traded on
this exchange ends, and closing prices for those securities are posted at

4:00 p.m. local time (often at 2:00 a.m. Eastern time).




19.

20.

21.

22.

23.

24.

Denies, except admits on information and belief that the exchange located }

in Tokyo, Japan observes normal trading hours of 9:00 am. to 3:00 p-m.
local time; and that, in general, active trading of securities traded on this
exchange ends, and closing prices for those securities are posted at 3:00

p.m. local time (often at 2:00 a.m. Eastern time).

Denies, except admits on information and belief that the exchange located
in Taipei, Taiwan observes normal trading hours of 9:00 a.m. to 1:30 p.m.
local time; and that, in general, active trading of securities traded on this

exchange ends, and closing prices for those securities a.re‘posted at 1:30

p.m. local time (often at 1:30 a.m. Eastern time).

Denies, except admits on information and belief that the exchange located
in Hong Kong observes normal trading hours. of 10:00 am. to 4:00 p.m.
local time; and that, in general, active trading of securties traded on this

exbhange ends, and closing prices for those securities are posted at 4:00

- p-m. local time (often at 4:00 a.m. Eastern time).

Denies, except admits on information and belief that the exchange located

in Kuala Lumpur, _Malaysia observes normal trading hours of 9:30 a.m. to

'5:00 p.m. local time; and that, in general, active trading of securities

traded on this exchange ends, and closing prices for those securities are

posted at 5:00 p.m. local time (often at 5:00 a.m. Eastern time).

_Denies, except admits on information and belief that the exchange located
in Singapore observes normal trading hours of 9:00 a.m. to 5:00 p.m. local
time; and that, in general, active trading of securities traded on this
exchange ends, and closing prices for those securities are posted at 5:00

p-m. local time (often at 5:00 a.m. Eastern time).

. Deénies.




25.

26.

27.

- 28.

29,

30.-33.

34,

Denies, except admits on information and belief that the exchange located
n Frankfurt, Germany observes normal trading hours of 9:00 a.m. to 8:00
p-m. local time; and that, in general, active trading of secunties traded on
this exchange ends, and closing prices for those securities are posted at

8:00 p.m. local time (often at 2:00 p.m. Eastern time).

Denies, except admits on information and belief that the exchange located
in Paris, France observes normal trading hours of 9:00 am. to 5:30 p.m.
local time; and that, in generél, active trading of securities traded on this
exchange ends, and closing prices for those securities are posted at 5:30

p.m. local time (often at 11:30 a.m. Eastern time).

Denies, except admits on information and belief that the exchange located

in London, England observes normal trading hours of 8:00 a.m. to 4:30

p.m. local time; and that, in general, active trading of secunties traded on
this exchange ends, and closing prices for those securities are posted at

4:30 p.m. local time (often at 11:30 a.m. Eastem time).

Denies, except admits that a portion of the uhderlying securities of the
Fund are listed on foreign exchanges and trade during each market’s

respective session.

Denies, except denies knowledge or information sufficient to form a belief
as.to the truth of the allegations about what the “market timing strategy
stems from”; what “[m]arket timing traders are able to predict”; and the
“stale price strategy of market timers.”

Denies.

Denies, except admits that cash held by the Fund is one of the assets that is



35.

36.

37,

- 38.-43.

- 44,

45.

46.

47.

valued in setting its NAV; and asserts that any such alleged injury suffered
by the shareholders would be derivative of, and not separate or distinct

from, any such injury to the Fund.

Denies.

Denies, except denies knowledge or information sufficient to form a belief
as to the truth of the allegations about what “market timers” consider “an

attractive low risk trading vehicle.”

Denies, except admits that plaintiff Purports to bring this action as a class

action.

Denies.

Repeats and realleges its responses to the paragraphs incorporated by

reference therein..

Denies, except respectfully refers to the prospectus for a correct statement

of its contents.

Denies, except declines to respond to matters of law (particularly what the

board of directors is “required” to review and approve); and admits that

" Investment Counsel serves as the investment manger of the Fund; provides

-portfolio management services to and selects the securities for the Fund to

buy, hold or sell; and further asserts that Investment Counsel receives fees
based on the percentage of assets under management for managing the

Fund’s assets.

Denies knowledge or information sufficient to form a belief as to the truth

of the allegations.



48,

49.

50.-52.

53.

54.

55.-56.

Denies, except asserts that Investment Counsel in its role as investment
manager of the Fund used the skill and care ordinaﬁly used by reasonably

well-qualified members of their profession.
Declines to respond to matters of law.

Denies.

Repeats and realleges its responses to the paragraphs 'incorporated by

reference therein.

Declines to respond to matters of law, and respectfully refers to the

“January 1, 1965 [sic], applicable published regulations” for their

contents.

Denies.

Additional and Affirmative Defenses

Without waiving its denial of liability, Fund, Inc. alleges the following additional

and affirmative defenses:

First Affirmative Defense

To the extent that any portion of the claims asserted in the Complaint are

individual claims, they would be claims in connection with the purchase or sale of

securities, and therefore exist only (if at all) under the federal securities laws. As

provided in the Securities Litigation Uniform Standards Act of 1998, 15 US.C.

§ 78bb(f), no state law claim can be maintained as to such matters.




S.ecohd- Affirmative Defense

The Court lacks subject matter jur’isdi'ction over this action.

Third Affirmative Defense
The Complaint fails to state a claim against the defendants upon which relief may -

be granted.

Fourth Affirmative Defense
The claims asserted in-the Complaint are denivative claims, not class claims, and
this action is not properly brought as a class action.

Fifth Affirmative Defense

The Complaint, which asserts solely derivative claims, fails to allege the efforts, if
any, made to make demand on the Fund’s Board of Directors to take the actions Plaintiff
desires and the reasons for his failure to obtain the action or for not making the effort.

Sixth Affirmative Defense

Plaintiff’s action is not maintainable as a class action because Plaintiff fails to
satisfy the applicable requirements for maintenance of a class action under Illinois law.

Seventh Affirmative Defenée

The claims asserted by Plaintiff are préemp_ted by federal law. The ciaims relate
to -the pricing of portfolio securities of the Fund. This entire maiter is the subject of a
complex, nationwide regulatory scheme administered by the Securities and Exchange
Commission through rules, régulations and re»gular audits and is not a matter
appropriat_ely before this Court.

Eighth Affirmative Defense

The Complaint fails to allege a legally cognizable theory of damages.



Ninth Afﬁrmétive_ Defense
. The claims against Defendants are barred in whole or in‘part by the applicable
statutes of limitation.

Tenth Afﬁrmative_ Defense

The claims asserted by Plaintiff are barred by the doctrines of laches, watver,

estoppel and ratification.

Eleventh Affirmative Defense

Venue is not proper in this Court.

Twelfth Affirmative Defense
The Court lacks personal jurisdiction over the defendants.

. Thirteenth Afﬁrmative_ Defensé

Plaintiff lacks standing to assert the claims in the Complaint.

Fourteenth Affirmative Defense

The claims of Plaintiff and the members of the purported class are barred because
they have incurred no- damages as a result of Defendants’ alleged conduct and/or have
failed to mitigate their damages.

Fifteenth Affirmative Defense

In the event that Plaintiff’s purported class is certified; Fund, Inc. reserves the
right to assert any and all other and further defenses against any member of any class that

may be certified.

Sixteenth Affirmative Defense

~ Fund, Inc. states that Plaintiff has not stated and cannot state a claim for punitive

damages for one or more of the following reasons:




A. The ‘recovery of puniti‘ve_dér'nagés in the circumstances of this case

vioiates the due process and equal brote’ction ciaﬁse's of the Foﬁrteenth,Amendmentz to the

| United States Constitution, and would be based upon a standard which is -
unconstitutionélly vague, |

‘B. ~ The recovery of punitive damages in the circumstances of this case would
violate substantive due process, as afforded under the Fifth Amendment to the United
States Constitution, and as applied to state courts via the Fourteenth Amendment, in that
the defendants may be subject to rﬁultiple awards for a single course of conduct.

C. The‘ fmposition of punitive‘ damages in the circumstances of this case
would constitnte an.excessive fine in violation of the Eighth Amendment to the United
States Constitution.

D. The recovery of punitive damages in the circumstances of this case 1s
barred by the due process clauses of the Fifth and Fourteenth Amendments to the United

‘States Constitution, because the standards and procedures for determining and reviewing
such awards under applicable law do not sufﬁciently ensure meaningful individualized
assessment of appropriate deterrence an(i retribution.

E. . The recovery of punitive damages in the circumstances of this case is
barred by the due process‘c]ausesv of tlie Fifth and Fourteenth Amendments to the Uriited;
S_tafes Constitution, because there afe no realistic standards or limits imposed on the
amount of puﬁitive démages which may be awarded, and no required relationship
between the actnal damages sustained and the amount of punitive damag‘es which ﬁay be

award_ed.

F. The recovery of punitive damages in the circumstances of this case is

10



Barred by the Eqpa] Profection Clause of the Fourteenth Amendment to the Uniteci States.
Constitution, because the vagﬁe standard e_rﬁployed in punitive _damageg cases results in
4extre}m_e]y (iisparate results among similar defendants accused of similér conduct.

G. The' recovery of punitive damages n the‘cir‘cumstances of this case is
barred by the Foﬁrth, Fifth and Fourteenth Amendments to the United States
Consti‘tution, since the purpose of punitive damages is to punish and deter, and there are
no adequate procedural safeguards in place to protect a ‘defendant’s right against self-
incrimination, right td proof beyond a reasonable doubt and right to freedom from
unreasohab‘ie searches and seizures.

H. The recovery of punitive damages in the circumstances of this case is
barred by the provisions of the Constitution of the State of Illinois. Such damages are
precluded because the standards of recox}ery of the same are too vague to give notice of
the conduct prohibited, and they would subject the "defendants to multiple jeopardy,
excessive fines, and unusual punishment and would be a violation of due process.

Seventeenth Affirmative Defense

Fund, Inc. hereby gives notice that it intends to rely upon such other defenses as
may come -available or ascertained during the course of discovery proceedings, and

hereby reserves the right to amend this Answer to assert any such defense.

Wherefore, Fund, Inc. demands judgment dismissing the Complaint and awarding

it costs, attorney’s fees and such other and further relief as this Court deems just and

proper.

11



- JURY DEMAND

Fund, Inc. hereby demands a tria} by jury of the claims in this action.

Dated: October 29, 2004

OF COUNSEL:

Daniel A. Pollack, Esq.
Martin I. Kaminsky, Esq.

Edward T. McDermott, Esq.

Anthony Zaccaria, Esq.
Pollack & Kaminsky

114 West 47" Street

New York, NY 10036
(212) 575-4700 .
(212) 575-6560 (Facsimile)

Respectfully submitted,

ARMSTRONG TEASDALE LLP

R A

Raymond R. Fournie™ #3126094
‘Glenn E. Davis . #6184597
Lisa M. Wood - #6202911
Jacqueline P. Ulin #6276863

One Metropolitan Square, Suite 2600

- St. Louis, Missouri 63102-2740

(314) 621-5070
(314) 621-5065 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. AND.
TEMPLETON INVESTMENT COUNSEL,

LLC

12



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document |

was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 29™ day
of October, 2004:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missouri 63101

Andrew S. Fniedman

Francis J. Bahnt, Jr.

BONNETT, FAIRBOURN, FRIEDMAN
& BALINT, P.C.

2901 N. Central Avenue

~Suite 1000

Phoenix, Arizona 85012

ATTORNEYS FOR PLAINTIFFS
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IN THE CIRCUIT COURT OF MADISON COUNTY
STATE OF ILLINOIS

EDMUND WOODBURY, individually and on)
behalf of all others similarly situated,

Plaintiff,

VS. Case No: 03-1.-1362

TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. and
TEMPLETON INVESTMENT COUNSEL,
LLC,

Defendants.

TEMPLETON GLOBAL SMALLER COMPANIES FUND’S MOTION TO DISMISS
PURSUANT TO DOCTRINE OF INTERSTATE FORUM NON CONVENIENS

Defendant Templeton Global Smaller Companies Fund (“Templeton Global Smaller
Companies Fund” or the “Fund”), by its attorneys, respectfully moves the Court to dismiss this

action pursuant to the doctrine of interstate forum non conveniens.

In support of its motion, Templeton Global Smaller Companies Fund states as follows:

I. Tﬁe Complaint
| 1. Mr. Woodbury alleges that he is an investor in the Templeton Global Smaller
Companies Fund, a Florida-based mutual fund, and purports to sue on behalf of himself and a
putative class of other investors in the Fund. Co-defendant Templéton Investment Counsel, LLC
(“Investment Counsel”) is the Florida-based adviser to the Fund.
2. The Complaint alleges that the defendants valué the Fund’s shares at 4:00 p.m.
EST using the last trade price in the home market of each foreign security held by the Fund
(Cplt. § 11); those prices are allegedly»“stale” since they allegedly do not reflect the current value

of those shares at 4:00 p.m. E.S.T. when the value of the Fund shares is determined (Cplt. § 16);




and so-called “market-timing traders” take advantage of the allegedly stale prices to obtain
excess profits at the expense of the Fund and its shareholders (Cplt. 1 30-31).

II. Ground for Dismissal: The Doctrine of Interstate Forum Non Conveniens

3. In Illinois, pursuant to the common law doctrine of interstate forum non

conveniens, the “court may decline jurisdiction of a case even though it may have proper

" jurisdiction over all parties and the subject matter involved whenever it appears that there is

another forum that can better ‘serve the convenience of the parties and the ends of justice.””

Cook v. General Elec. Co., 146 Ill. 2d 548, 588 N.E.2d 1087 (1992); Adkins v. Chicago Rock

Island & Pac. R.R., 54 1ll. 2d 511, 514 N.E.2d (1973).

4. Tllinois courts consider both “private” and “public” factors in determining whether

a case should be dismissed pursuant to the doctrine of interstate forum non conveniens. “In

determining whether to dismiss a case under this doctrine, the private interests affecting the
convenience of the litigants and the public interests affecting the administration of the courts

must be balanced by the court.” Vinson v. Allstate, 144 I1l. 2d 306, 310, 579 N.E.2d 857, 859

(1991).

5. The “private” interest factors include: (1) the convenience of the parties; (2) the
relative ease of access to sources of proof; and (3) all other bractical problems that make trial of
a case “easy, expeditious, and inexpensive,” such as, the availability of compulsory process for

attendance of unwilling witnesses and the cost of obtaining attendance of such witnesses. See

First Nat’] Bank v. Guérine, 198 111. 2d 511, 516, 764 N.E.2d 54, 58 (2002); Peile v. Skelgas,
Inc., 163 Il1. 2d 323, 336-37, 645 N.E.2d 184, 190-91 (1994).
6. The “public” interest factors include: (1) court congestion; (2) the interest of

having “localized” controversies decided “at home”; and (3) the unfairness and burden of




imposing the expense of a trial and the obligation of jury duty on residents of an unrelated forum.

See First Nat’l Bank v. Guerine, 198 Iil. 2d at 517, 764 N.E.2d at 58; Peile v. Skelgas, Inc., 163
. 2d at 336-37, 645 N.E.2d at 190-91. In applying the test, courts evaluate the “total

circumstances’ of the case, without placing central emphasis on any one factor. First Nat’l Bank

v. Guerine, 198 Til. 2d at 518, 764 N.E.2d at 59.'
7. Here, on the basis of those factors, the Court should dismiss this action pursuant

to the doctrine of interstate forum non conveniens.

8. The convenience of the parties supports dismissal. None of the officers or
directors of Templeton Global Smaller Companies Fund resides or works in Illinois; Templeton
Global Smaller Companies Fund has no employees. None of the employees or officers of
Investment Counsel, which provides advisory services to Templeton Global Smaller Companies
Fund, rgsides or works in Illinois; most are located in Florida.”> The challenged conduct — the
allegedly improper valuation of portfolio securities of the Fund —did not occur in Illinois. The
fair value pricing occurred in Florida. K

9. The convenience of Plaintiff Woodbury is not a controlling consideration. He has
no first-hand knowledge of the challenged conduct. The same is true for other memberé of his
purported class. Acéording[y, the Court should not defer té Mr. Woodbury’s choice of forum,
particularly in a purported class action whefe a plaintiff’s choice of .forum is less signiﬁcant than

in an individual action. Wheeler v. Kansas Tumpike Auth., 157 Ill. App. 3d 56, 59, 510 N.E.2d

62, 64 (1987). | ‘

' The application of the forum non conveniens doctrine has been addressed in a number of other
Illinois Sup‘remé Court decisions as well. See, e.g., Cook, 146 Iil. 2d at 555, 588 N.E.2d at 1091;
Washington v. Illinois Power Co., 144 IIL. 2d 395, 399, 581 N.E.2d 644, 645 (1991); Bland v.
Norfolk and W. Ry., 116 I1l. 2d 217, 224, 506 N.E.2d 1291, 1294-95 (1987); Wleser v. Missouri
Pac. RR,, 98 IlL. 2d 359, 366-72, 456 N. E.2d 98, 102-04 (1983).




10.  None of the pertinent witnesses who are expected to testify in this action resides
or works in Illinois. Rather, they all live or work in Florida or California. As noted, Mr.
Woodbury himseif 1S not a necessary witness at trial. |

11.  Neither Templeton Global Smaller Companies Fund nor Investment Counsel has
an office in Illinois. Their offices are located in Florida. Finally, the relevant documents are

located principally in Florida. Illinois Tool Works v. Sierracin Corp., 134 lI. App. 3d 63, 70,

479 N.E.2d 1046, 1051 (1985).

12.  The public interest factors also support dismissal. First and foremost, as already
stated, the challenged conduct did not occur in Illinois. In additi-on, the Illinois courts will not be
able to enforce any judgment against the defendants, since they are not located in Hlinois. See,

e.g., DeVries v. Bankers Life Co., 128 IIl. App. 3d 647, 654, 471 N.E.2d 230, 235 (1984).

13. Témpleton Global Smaller Companies Fund‘ will file a memorandum of law
setting forth its legal arguments and case authority.

Wherefore, for the reasons set forth herein, in the Affidavit of Robert C. Rosselot
attached hereto as Exhibit A, and in the memorandum of law to be filed in support of this
motion, Defendant Templeton Global Smallcr Companies Fund respectfully requests that the
Court graﬁt the motion to dismiss the Complaint pursuant to the doctrine of interstate forum non

conveniens.

Dated: January27, 2005

2 As a limited liability company, Investment Counsel has no directors.
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Respectfully submitted,

ARMSTRONG TEASDALE LLP

By V. 7). [\/v*r?(__
Raymond R. Fournie #3126094
Glenn E. Davis #6184597
Lisa M. Wood #6202911
Jacqueline P. Ulin #6276863

One Metropolitan Square, Suite 2600
St. Louis, Missourt 63102-2740
(314) 621-5070

(314) 621-5065 (Facsimile)

OF COUNSEL:

Daniel A. Pollack, Esq.
Martin I. Kaminsky, Esq.
Edward T. McDermott, Esq.
Anthony Zaccaria, Esq.
Pollack & Kaminsky

114 West 47" Street

New York, NY 10036
(212) 575-4700

(212) 575-6560 (Facsimile)

ATTORNEYS FOR DEFENDANTS
TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. AND
TEMPLETON INVESTMENT COUNSEL,
LLC



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document

was served by first-class mail, postage prepaid, upon the attorneys listed below, on this 27" day
of January, 2005:

George A. Zelcs, Esq.
KOREIN TILLERY

Three First National Plaza

70 West Madison, Suite 660
Chicago, Illinois 60602

Stephen M. Tillery, Esq.
KOREIN TILLERY

10 Executive Woods Ct.
Swansea, Illinois 62226

Eugene Barash, Esq.
KOREIN TILLERY

701 Market Street, Suite 300
St. Louis, Missourt 63101

Andrew S. Friedman

Francis J. Balint, Jr.

BONNETT, FAIRBOURN, FRIEDMAN
& BALINT, P.C.

2901 N. Central Avenue

Suite 1000

Phoenix, Arizona 85012

ATTORNEYS FOR PLAINTIFFS
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IN THE CIRCUIT COURT OF MADISON COUNTY
STATE OF ILLINOIS

EDMUND WOODBURY, individually and on)
behalf of all others similarly situated,

Plaintiffs,

VS.

Case No: 03-L-1362

TEMPLETON GLOBAL SMALLER
COMPANIES FUND, INC. and
TEMPLETON INVESTMENT COUNSEL,
LLC,

Defendants.

R T T i T g g

AFFIDAVIT OF ROBERT C. ROSSELOT

State of Florida )
) ss.:
Broward County )

Robert C. Rosselot, being first duly sworn, deposes and states:
I. I am Secretary of Templeton Global Smaller Companies Fund ("Templeton Global
Smaller Companies Fund"). [ submit this Affidavit in support of Templeton Global Smaller

Companies Fund’s motion to dismiss the Complaint pursuant to the doctrine of interstate forum

non conveniens. I have personal knowledge of the matters set forth herein.

2. Defendant Templeton Global Sm;clller Companies Fund, a Delaware statutory trust
formerly operating as a Mary‘land corporation, has its headquarters and principal place of
business in Ft. Lauderdale, Florida. Plaintiff Edmund Woodbury alleges he is a shareholder of
the Fund. |

| 3. The challenged conduct — the allegedly improper valuations of portfolio securities of

the Fund and allegedly allowing “market timing” transactions in the Fund — did not occur in

EXHIBIT

N

A




Illinois. Many Fund board meetinés and all fair value pricing occurred in Florida.

4. Templeton Global Smaller Companies Fund does not have an office in Illinois.
None of its officers or directors resides or works in Illinois. Templeton Global Smaller
Companies Fund has no employees in Illinois or anywhere else; its activities are carried out, in
some measure, by employees of co-defendant Templeton Investment Counsel, LLC (“Investment
Counsel”).

5. Investment Counsel, a Delaware limited liability company, has provided investment
advisory services to the Fund at all relevant times. Investment Counsel has no ‘ofﬁce in [llinois
— its offices aré located in Florida. None of the officers or employees of Investment Counsel
resides or works in Illinois. Most live and/or work in Florida. As a limited liability company,
Investment Counsel has no directors.

6. The pertinent witnesses — especially the officers and employees with direct
knowledge about market timing policies and the valuation of the foreign securities — reside
and/or work in F loridz;.' Very little or no travel would be required of the witnesses to attend a
trial in Florida — unlike Hllinois. Indeed, there is no assurance that all those witnesses would
appear at a trial in Illinois. Their attendance ata trial in Illinois would require them to be absent
from their work, possibly for an extended period of time. Obviously, any disruption in the work
of the persons managing or administering the Fund because of travel would not benefit the Fund

or its shareholders.

! The witnesses are listed in Exhibit A.




7. Mr. Woodbury himself cannot provide pertinent testimény at the trial; he has no first-

hand knowledge of the challenged conduct. The Complaint does not allege a single act by Mr.

Woodbury or any member of his purported class.
8. Templeton Global Smaller Companies Fund and Investment Counsel have no business
records in Illinois. The relevant business records are located principally in Florida.

10. In sum, this purported class action has no connection whatsoever to Illinois other

than the fact that Mr. Woodbury, one member of a large potential class, happens to live in
Tilinos.

Robert C. Rosselot

Subscribed and sworn to before me
this &2 day of January, 2005.

N {

SR %% Commission # DD 021489

A : Y2y §F Bapirgs Tume 13,2005
28 3 I

Notary Public 750N Allantle Bonding Co., Tac,
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EXHIBIT A

Name

Address

Position

James D. Gambill

Fort Lauderdale, Florida

President of Franklin Templeton
Services, LLC and Sr. Vice President
and Chief Executive Officer — Finance
and Administration of Templeton Global
Smaller Companies Fund

Edward L. Geary

Fort Lauderdale, Florida

Sr. Vice President of Franklin
Templeton Services, LLC

Thomas Johnson

St. Petersburg, Florida

Manager, Compliance

Andrew H. Hines, Jr.

St. Petersburg, Florida

Former Independent Director of

Templeton Global Smaller Companies
Fund

Charles B. Johnson

San Mateo, California and
Miami, Florida

Chairman of the Board and Director of
Templeton Global Smaller Companies
Fund




