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Re:  Milacron Inc. | Availability: bfgﬁ? 7280
Dear Ms. Jones: 4

This is in regard to your letter dated February 22, 2005 concerning the shareholder
proposal submitted by the Amalgamated Bank LongView SmallCap 600 Index Fund for
inclusion in Milacron’s proxy materials for its upcoming annual meeting of security
holders. Your letter indicates that the proponent has withdrawn the proposal, and that
Milacron therefore withdraws its January 24, 2005 request for a no-action letter from the
Division. Because the matter is now moot, we will have no further comment.

Sincerely,
| EBCCBEC I O -
| -
o OLAR -1 200 |
| { Mark F. Vilardo
{: -*—Mﬂi Special Counsel

ce: Cornish F. Hitchcoc‘k ' PR@@ESSED

Attorney at Law ‘
5301 Wisconsin Avcnue N.W., Suite 350 MAR 02 Z%ﬁg
Washington, DC 20015-2015 .
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January 24, 2005

Milacron Inc. — Exclusion of Sharcholder Proposal

Ladies and Gentlemen:

This letter is submitted on behalf of our client, Milacron Inc., a Delaware
corperation (the “Company™ or “Milacron™), for filing pursuant to Rule 14a-8(j) of the General
Rules and Regulations under the Securities Exchange Act of 1934, as amended. This leher
constitutes the Company’s statement of reasons for exclusion of the shareholder proposal
submitted on behalt of Amalgamated Bank LongView SmallCap 600 Index Fund (the
“Proponent” or the “Fund™) from the proxy statement and torm of proxy relating to the
Company’s 2005 annual meeting of shareholders (collectively, the “Proxy Materials™).

In accordance with Rule 14a-8(j)(2), enclosed are six copies of this lctier with the
following Appendices:

1. The original letter sent to the Company by Mr. Cornish Hitchcock, on
behalf of the Proponent, dated December 21, 2004, received by the Company on December 24,
2004, and the attachments included therewith (Appendix A) (collectively, the “Proposal™:

2. The supplemental letter to the Company from Amaigamated Bank dated
December 23, 2004, received by the Company December 31, 2004 (Appendix B);

3. The Company’s letter dated January 6, 2005, requesting compliance with
the eligibility requirements of Rule 14a-8 (Appendix C);

4. Proof of delivery of the Coinpany’s letter dated January 6, 2005
{Appendix D); and

5. The letter sent to the Company by Mr. Cornish Hitchcock. on behalf of
the Proponent, dated January 10, 2005, responding to the Company’s reguest of January 6, 2005
(Appendix E).

By copy of this letter and the enclosures, the Company is notifving the Proponent
of its intention to omit the Proposal from the Company’s Proxy Materials.



Exclusion Pursuant to Rule 14a-8(b) and Rule 14a-8(H)(1)

The Company believes that it may properly exclude the Proposal from its Proxy
Materials pursuant to clauses (b) and (H)(1) of Rule 14a-8.

Pursuant to Rule 14a-8(b). the Proponent must provide the Company with a
written statement of intent to continue to hold the Company’s securities through the date of the
meeting of shareholders. Rule [4a-8(b)(2)(i) states that “*/yJou must also include your own
written statement that you intend to continue to hold the securities through the date of the meeting
of shareholders” (emphasis added), making clear that the required statement of intent may not be
made by anyone other than the Proponent. See alse Release 34-25217 (December 21, 1987)
(“Regardless ot the form of documentation utilized, the proponent is required to submit a written
statement that he intends to continue beneficial ownership through the meeting date.™); Morgan
Stanley (publicly available December 24, 2002); Coca-Cela Co. (January 8, 2001); New Jersey
Resources Corp. (December 3, 1997),

The letter dated December 23, 2004 from Amalgamated Bank, the record holder
of the securities beneficially owned by the Proponent, includes a statement that the Preponent
“plans to continue ownership through the date of your 2005 annual meeting”™ (See Appendix B).
The Company, in its letter dated January 6, 2005, notified the Proponent that this statement from
the record owner of the shares was defective and that “Rule 14a-8(b) required a statement trom
the Fund” (emphasis in original) (see Appendix ). In response to the Company’s request, M.
Cormish Hitchcock, counsel for the Proponent, provided the letter dated January 10, 2005, which
includes counsel’s statement that the Proponent “does intend to refain ownership of at least $2000
worth of Milacron common stock through the date of Milacron’s 2003 annual meeting.”™ This
statement does not fulfill the requirement that a statement of written intent be received from the
Proponent. No further communication has been received from the Proponent.

Even if the statements made in the January 10, 2005 letter had been made by the
Propounent, the requirements of Rule 14a-8(b) would not be satisfied. The letter states that “[t]he
Fund holds shares in all companies in the S&P SmallCap 600 index, and thus it will continue to
hold shares in Milacron so long as Milacron is listed in that index” (emphasis added). The staff
of the Division of Corporation Finance (the “Staff’”) has made clear that a restricted or qualified
statement of intent does not meet the requirements of Rule 14a-8(b). See Exxon Mobil (publicly
available January 23, 2001); AmVestors Financial Corporation (January 3, 1996). The Company
was initially listed on the S&P SmallCap 600 Index (the “S&P 600™) in June 2000. Since such
time, according to Standard & Poor’s website, there have been more than 300 changes to the S&P
600, including more than 60 changes in 2004. “S&P U.S. Indices Methodology,” a publication of
Standard & Poor’s dated September 28, 2004, explains on page 4 that changes to the U.S. indices,
including the S&P 600, “can be made at any time.” Thus, there is no certainty that Milacron will
continue to be listed on the S&P 600 through the date of the annual mecting of sharcholders, and
a statement of intent to continue to own Milacron shares “so long as Milacron ie Hsted on that
imdex” 1s a qualified statement of intent.

If a shareholder fails to follow an ehgibility requirement, a company may
exclude the shareholder’s proposal pursuant to Rule 14a-§(f) if (i) within 14 calendar days of
receiving the proposal, the company provides the shareholder with written notice of the defect.
including the time frame for responding and (ii) the shareholder fails to respond to this notice
within 14 calendar days of receiving notice of the defect or the shareholder timely responds but
does not cure the defect. Staff Legal Bulletin No. 14 (July 13, 2001).




The Company provided the Proponent with a timely and adequate written notice
that clearly and fully explained the defect in the Proposal and the time frame for the Proponent’s
response (see Appendix C). The Company referenced Rule 14a-8(b) and aiso included a cony of
Rule 14a-8 with the notice. The Proponent failed to provide, within 14 calendar days of receiving
the Company’s timely and adequate notice of deficiency, its unqualified statement of its intent to
continue to hold the requisite number of shares of the Company’s common stock through the date
of the Company’s annual meeting of sharcholders. Accordingly, the Proposal may be excluded
from the Company’s Proxy Materials in reiiance on Rule 14a-8(b) and Rule 14a-3()(1).

Waiver of Rule 14a-8(j)(1)

The Company respectfully requests that the Staff waive the requirement under
Rule 14a-8()(1) that the Company file its reasons for excludmg the Proposal ne iater than 80
calendar days before it files its definitive proxy statement and form of proxy with the Securities
and Exchange Commission. Rule 14a-8(j)(1) provides that the Staff may permit a company to
make its submission later if the company demonstrates good cause for not meeting this deadline.

Traditionally, the Company has held its annual meeting of sharcholders in late
April. However, for various reasons, the Company’s 2004 annual meeting was not held until
Tune 9, 2004. The Company wishes to return to an earlier meeting date, and currently intends to
hold its annual meeting on or about May 4, 2005 and to begin mailing Proxy Matcrials to its
shareholders on or about April 1, 2005. The change in mceting date resulted in significantly less
time for the Company to address the Proposal, which was first received on December 24, 2004,
shortly before the December 30, 2004 deadline for submissions. The Company provided the
Proponent with timely and adequate written notice of the technical deficiencies with the Proposal
within 14 calendar days after the Company received the Proposal and only 7 calendar days afier
the Company received the supplemental letter from Amalgamated Bank (see Appendices C and
D). Pursuant to Rule 14a-8(f)(1), the Company was then required to give the Propenent i4
calendar days to respond and correct the deficiency. This 14-day period did not end until January
21, 2008.

The Staff has previously granted relief both when a company was waiting for a
proponent to remedy technical deficiencies and when a company has an earlier annual meeting
date than the previous year. See, ¢.g., AT&T Corp. (publicly available February 19, 2004)
(earlier annual meeting); U S Liquids Inc. (April 3, 2002) (earlier annual meeting); E¥TRADE
Group, Inc. (October 31, 2000) (waiting for response on procedural deficiencies); PHP
Healihcare Corp. (August 25, 1998) (same).

Conclusion

For the foregoing reasons. the Company respectlully requests the Staft to indicate
that it will not recommend any enforcement action if the Propesal is excluded from ihe
Company’s Proxy Materials and to grant the Company’s request to waive the requirement thai
requests be filed no later than 80 days prior to the date on which the Company intends to file
definitive Proxy Materials.



If the Staff has any questions with respect to the foregoing, or if for any reason
the Statf does not agree that the Company may exclude the Proposal from its Proxy Materials or

does not plan to grant the Company a waiver from the 80-day requirement of Rule 14a- 8@)(1)
please contact me at (212) 474-1150.

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
450 Fifth Street, N.W.
Washington, D.C. 20549

Encls.
47NS
Copies to:

M. Theodore Brunner
Amalgamated Bank
15 Union Square West
New York, New York 10003

Cornish F. Hitchcock, Esq.
5301 Wisconsin Avenue, N.W., Suite 350
Washington, D.C. 20015-2015



APPENDIX A

CoRrNIsH F. HrrcHcoek
ATTORNEY AT Law
5301 WisCONSIN AVENUE, N.W., Syuite 350
wasHinGgron, D.C. 20015-2015
(202) 364-1080 « Fax: 364-9960
E-MAIL: CONH@METIGUELAW,COM

21 December 2004

Mx. Hugh C. O'Donnell

Vice President, General Counsel
and Corporate Secretaxy
Milacron Inc.

2090 Florence Avenue
Cincinnati, Ohio 45206

By UPS
Re: Shareholder proposal for 2005 annual meeting
Dear Mr. O’'Donnell:

On behalf of the Amalgamated Bank LongView SmallCap 600 Index Fund
(the “Fund”), I submit the enclosed shareholder proposal for inclusion in the proxy
statement that Milacron plans to circulate to shareholders in anticipation of the
2005 apnual meeting. The proposal is being submitted under SEC Rule 14a-8 and
relates to the Company’s “poison” pill.”

The Fund is an S&P SmallCap 600 index fund, located at 11-15 Union
Square, New York, N.Y. 10003, with assets exceeding $200 million. Created by the
Amalgamated Bank in 1997, the Fund has beneficially owned more than $2000
worth of AutoNation common stock for more than a year. A letter from the Bank
confirming ownership is being submitted under separate cover, The Fund plans to
continue ownership through the date of the 2005 annual meeting, which a
representative is prepared to attend. A letter from the Bank will follow under
Sseparate cover,

If you require any additional information, please let me know.
Very truly yours,

Cornish F., Hitchcock



RESOLVED: That the shareholders of Milacron Inc. (“Milacton” or the “Company")
request the Board of Directors to redeem the shareholder rights previously issued and not to
adopt, extend or renew any shareholder rights plan unless such adoption or extension has
been approved by the affirmative vote of the holders of a majotity of shares present and
voting on the matter.

Statement in Support of Proposal
In February 1999 the Board of Directors adopted a “shareholder rights agreement™
of the type commonly known as a “poison pill.” The Board took this action unilaterally and
without seeking prior approval of sharcholders. This rights agreement will remain in
existence for ten years until February 2009.

Milacron’s rights agreement is an anti-takeover device that in our view is designed to
discourage or thwart an unwanted takeover bid for the Company. We believe that such nghts
plans may injure shareholders by reducing management accountability and adversely
affecting shareholder value.

Although management and the Board should have appropriate tools to ensure that all
shareholders benefit from any proposal to acquire the Company, we do not believe that the
possibility of a future takeover bid justafies the unilateral imposition of such a poison pill. At
a minimutn, we believe that shareholders should have the right to vote on the necessity of
such a powerful tool, which could be used to entrench existing management.

A 2001 study by researchers at Hatvard Business School and the University of
Pennsylvania's Wharton School created a corporate governance index for 1,500 firms and
studied the relationship between various corporate governance practices {evaluating a
number of such practices, including poison pills) and finrm performance from 1990 to 1999.
The study generally found that goverance practices favoring shareholders were significantly
and posttively correlated with firm value, although the study did not correlate the link
between specific governance practices and firm value.

'The Council of Institutional Investors, an organization of over 130 pension funds
whose assets exceed $2 trillion, has called for shareholder approval of poison pills. In recent
years, various companies including McDermott International, Columbia/HCA and Bausch &
L.omb have been willing to redeem outstanding rights or seck shareholder approval for their
poison pill rights plans. We believe that Milacron should follow suit.

We urge you to vote FOR this resolution.
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APPENDIX B

Amalgamated Bank Decaber 23, 2004

America’s Labor Bank

Mr. Hugh C. O’Donnell
Corporate Secretary
Milacron Inec.

2090 Florence Avenue
Cincinnati, OH 45206

Via courter
Re: Shareholder proposal for 2005 annual meeting
Dear Mr. O’Donnell:

This letter will supplement the shareholder proposal submitted to you by Cornish
F. Hitchcock, attomey for the Amalgamated Bank LongView SmallCap 600 Index Fund
(the “Fund™), who is authorized to represent the Bank and the Fund in connection with
that resolution. .

At the time Mr. Hitchcock submitted the Fund’s resolution, the Fund beneficially
owned 15,577 shares of Milacron common stock. These shares are held of record by
Amalgamated Bank through its agent, CEDE & Co. The Fund was created in 1997 as an
S&P SmallCap 600 index fund and presently has assets exceeding $200 million. The
Fund has continuously held at least $2000 worth of Milacron common stock for more

-than one year prior to submission of the resolution and plans to continue ownership
through the date of your 2005 annual meeting.

If you require any additional information, please let me know.
Very truly yours,

WW

Theodore Brunner
First Vice President

15 UNION SQUARF, NEW YORK, N.Y. 10003-3378 - (212) 255-6200

MEMUER FEDERAL DEPOSIT INSTRANCE CORPORATION

BBER 515
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APPENDIX C

»5

A World Leader in Manufacturing

R SIS

Technologtes

Hugh C. O'Donnell
Vier Presrdent
January 6, 2005

Genvral Counsel and Secyvtary

VIA UPS and FAX (202-364-9960)

Cornish F. Hitchcock, Esq.
5301 Wisconsin Avenue, N.W., Suite 350
Washington, D.C. 20015-2015

Dear Mr. Hitchcock:

On December 24, 2004, Milacron Ine. (the “Company”) received your letter dated December 21,
2004 (the “Proposal Letter”), regarding the request of your client, Amaigamated Bank LongView
SmaliCap 600 Index Fund (the “Fund™), to include a shareholder proposal m the Company’s 2005
proxy statement.  We have determined that the request does not comply with the eligibihty
requirements of Rule 142-8 of the General Rules and Regulanons of the Securities Exchange Act of

1934, as amended (17 C.F.R. § 240.142-8).

Specifically, Rule 142-8(b) requires that the Fund, at the time of submission of a proposal, (a) prove
its eligibility to the Company by submitting a written statement from the “record” holder of the
securities {usually a broker or bank) verifying chat, at the time of submission of the proposal, the
Fund continuously held at least $2,000 in market value of the Company’s securiues for at least one
year and (h) provide a statement to the Company that it intends o continue to hald the securiues
through the date of the meeting of sharcholders.

The Proposal Letter contawws the following statement: “Created by Amalgamated Bank in 1997, the
Fund has beneficially owned more than $2000 worth of AutoNation commen stock for more than -
ayear. ... The Fund plans to continue ownershup through the date of the 2005 annnal meeung,
which 2 representative 1s prepared to attend.” No statement is made in the Proposal Letter
regarding the Fund’s ownership of Milacron stack.

On December 31, 2004, the Company received a letter signed by “Theodote Brunner, First Vice
President” on the letterhead of Amalgamated Bank (the “Amalgamated Letter™). The Amalgamated
Tetter contains the following statement: “The Fund has conunuously held at least $2000 worth of
Milacron common stock for more than one year prior to submission of the resolution and plans to
continue ownership through the date of your 2005 annual meetung.” Whie this letter satisfies the
requirement under Rule 14a-8(b) that the Fund prove continuous ownership of the Company’s
stock for the year ptior to submission of the proposal, it does not sausfy the requircment to provide
a statement from the shareholder regarding intent to conunue to hold such securities. Rule 14a-8(b)
requires a statement from the Fund that st mtends to conunue to hold at least $2000 worth of the
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Company’s commoen stock through the date of the Company’s annual meeting. Neither the
Proposal Letter nor the Amalgamated Letter includes such a statement.

According to Rule 14a-8(f), the Fund must comply with the procedural and cligibility requirements
set forth in Rule 14a-8 before the Company is obligated to consider its proposal for inclusion in its
2005 proxy statement. Rule 14a-8(f) allows the Fund to recufy the above defects by submitting a
revised complying proposal to the Company within 14 days of your receipt of this letter. Failure to
do so will allow the Company to exclude the Fund's proposal from its 2005 proxy statement.
Enclosed for yout reference 1s a copy of Rule 14a-8.

You should be aware thar this letter is not an admission or statement by the Company of its
1tention to include the proposal in its proxy materials. The Company reserves the right to exclude
the proposal based on any of the procedural, cligibility or substantive grounds set forth in Rule 14a-

Very truly yours,

(oghtttmm|

Hugh C. O’Donnell
/cab
Enclosure

cc Mr, Theodore Brunner (via UPS and Fax)

JALEGAIN2005 AnnualShareMtg\Amalgamated lr. doc
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APPENDIX E

CORNISH F. HITCHCOCK
ATTORNEY AT LAW
5301 WISCONSIN AVENUE, N.W,, Surme 350
wasHiNnGTON, D.C, 20015-2015
(202) 364-1050 * Fax: 364-9960
E-MAIL: CONHEMCTIGUELAW.COM

10 January 2005

Mx. Hugh C. O'Donnell

Vice President, General Counsel
and Secretary

Milacron Inc.

2900 Florence Avenue
Cincinnati, Ohio 45206

Via UPS and facsimile (513) 487-5982
Dear Mr. O’'Donnell:

Thank you for your letter of the 6® regarding the shareholder resolution
submitted by my client, Amalgamated Bank LongView SmallCap 600 Index Fund
(the “Fund”).

This will confirm that the Fund does intend to retain ownership of at least
$2000 worth of Milacron common stock through the date of Milacron’s 2005 annual
meeting and that a representative is prepared to attend that meeting. The Fund
holds shares in all companies in the S&P SmallCap 600 index, and thus it will
continue to hold shares in Milacron so long as Milacron is listed in that index.

I regret.any confusion caused by my earlier letter and hope that this letter, in
addition to the one from Theodore Brunner at the Bank, satisfactorily addresses
your concerns.

Please do not hesitate to contact me if you would like to discuss the matt
further. ‘

Very truly yours,

(i 77—

Cormish F. Hitchcock
RECEIVE

JAN 12 2005

LEGAL [}.‘.; Ay
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" ATTORNEY AT Law
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WASHINGTON, D.C. 20015-2015
ar y . 202) 364-1050 » Fax: 364-9960
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E-MAIL: CFHITCHCOCK@YAHOO.COM

10 February 2005

Office of the Chief Counsel
Division of Corporation Finance
Securities & Exchange Commission
450 Fifth Street, NW

Washington, DC 20549

Re: Shareholder resolution submitted by Amalgamated Bank
LongView SmallCap 600 Index Fund to Milacron Inc.

Dear Counsel:

I write in response to the letter dated 24 January 2005 from counsel for Mila-
cron Inc. (“Milacron” or the “Company”) in response to the shareholder proposal sub-
mitted by Amalgamated Bank LongView SmallCap 600 Index Fund (the “Fund”). In
that letter counsel advises that the Company intends to omit the proposal, which
asks Milacron to redeem its “poison pill” and not to adopt, extend or renew any poison
pill unless that adoption or extension has been approved by the affirmative vote of
the holders of a majority of shares present and voting on the matter.

Under Rule 14a-8(g), Milacron has the burden of justifying exclusion of the
proposal, and as we explain below, the Company has not sustained its burden.

Pertinent Facts. .

The Fund’s resolution is a fairly standard proposal seeking a shareholder vote
in connection with Milacron’s use of a “poison pill” anti-takeover device. The Fund,
through counsel, timely submitted this resolution to Milacron by letter dated 21
December 2004 (“Initial Fund Letter”). That letter contained a typographical error,
however, when it stated that the Fund had owned “more than $2000 worth of
AutoNation common stock for more than a year” (AutoNation being another com-
pany to which the Fund had recently sent a proposal). This Initial Fund Letter
stated the Fund’s intent to hold its shares through the date of Milacron’s 2005

RS
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meeting. That letter and others cited here are attached as exhibits to the submis-
sion from Milacron’s counsel.

On 23 December 2004, a first vice president at Amalgamated Bank sent a
letter to Milacron confirming that the Fund had owned more than $2000 worth of
Milacron shares for over a year and that the Fund “plans to continue ownership
through the date of your 2005 annual meeting.” The Amalgamated Bank LongView
SmallCap 600 Index Fund was created as an index fund by the Bank in 1997 (a fact
noted in this letter). The Fund is an investment vehicle to Bank clients, and
Amalgamated Bank is also the record holder.

By letter dated 6 January 2005 Milacron’s in-house counsel sent a letter
noting the AutoNation reference and the fact that no statement was made “regard-
ing the Fund’s ownership of Milacron stock” (emphasis in original). Milacron’s
counsel noted that the Amalgamated Bank Letter satisfied the one-year requirement
but that Rule 14a-8 requires a “statement from the Fund that it intends to
continue to hold at least $2000 worth of the Company’s common stock through.the
date of the Company’s annual meeting” (emphasis in original).

The Fund’s counsel responded by letter dated 10 January 2005 (“‘Second Fund
Letter”), correcting the earlier miscitation and confirming “that the Fund does
intend to retain ownership of at least $2000 worth of Milacron common stock through
the date of Milacron’s 2005 annual meeting.” The Second Fund Letter noted the
Fund’s status as an S&P SmallCap 600 index fund, which precludes the Fund from
discretionary sales of shares in individual companies.

Despite these two clear statements (one from the Fund’s counsel and one from
the Bank that operates the Fund) that the Fund intends to maintain ownership
through Milacron’s 2005 annual meeting, Milacron raises two procedural objections:

(1) The confirmation of ownership was provided not by the Fund, but by the
Fund’s counsel, and Milacron reads Rule 14a-8 as requlrmg communications from
the shareholder proponent itself, not counsel.

(2) Notwithstanding the Fund’s stated intent to hold Milacron shares through
the meeting, it is theoretically possible that Milacron will be dropped from the S&P

! There can be no doubt that the Fund’s counsel was fully authorized to act on the
Fund’'s behalf. This letter that Milacron received from Amalgamated Bank stating that
the Amalgamated Bank SmallCap 600 Index Fund has authorized counsel to represent
the Fund “in connection with [the] resolution.”
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SmallCap 600 index, and thus the Fund will no longer own Milacron shares. Neither
objection has merit, as we now show. '

Discussion.

‘A. Rule 142a-8 does not forbid shareholders from acting through counsel.

Milacron’s first argument may be easily dispatched. In Milacron’s view, the
Fund failed to satisfy the ownership requirements in Rule 14a-8(b) because, instead
of receiving a statement of intent “by the Fund,” Milacron received confirmation
from the Fund’s counsel. The argument is fallacious.

Milacron’s insistence on receiving confirmation “from the Fund” adopts a
literalist interpretation of Rule 14a-8 under which the shareholder personally must
submit all documentation without using outside counsel. This argument apparently
rests on the fact that Rule 14a-8 refers to the “shareholder” in describing what “you”
should do to submit a shareholder resolution. See Rule 14a-8 (introductory para-
graph). The Rule cannot be read so narrowly, however, and Milacron cites no
authority for its view that Rule 14a-8 forbids a “shareholder” from using outside
counsel. Indeed, if the argument were to be accepted, Milacron would have to
concede that Rule 14a-8 speaks only of “the company” and does not authorize “the
company” to use outside counsel (as Milacron has done here) to provide notice of “the
company’s” intent to exclude a proposal. See Rule 14a-8().

The authorities that Milacron does cite do not support its view that Rule 14a-8
prohibits the use of outside counsel. The principal authority cited is a sentence in
Release No. 34-25217 (21 December 1987), which focused on eliminating preliminary
proxy filings in certain instances. See 52 Fed. Reg. 48977 (29 December 1987). That
sentence reads: “Regardless of the form of documentation utilized, the proponent is
required to submit a written statement that he intends to continue beneficial
ownership through the meeting date.” Id. at 48981. Nothing in that Release,
however, or the three cited no-action letters bars proponents from using counsel to
represent them in communications With_ a company. Morgan Stanley (24 December
'2002) (record holder’s letter did not confirm one-year holding); Coca-Cola Co. (8
January 2001) (failure to provide any written statement on ownership); New Jersey
Resources Corp. (3 December 1997) (same). Milacron is trying to sow confusion where
clarity exists, and the effort should be rejected.

B. The Fund has stated an intention to hold shares until the meeting.

The Company’s second objectioh is also grasping at straws. As noted above,
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Milacron received two statements affirming the Fund’s intent to retain ownership
through the 2005 annual meeting. Unable to refute those statements, Milacron tries
to seize upbn the fact that the Fund is an index fund and that, since it is theoreti-
cally possible that Milacron will be dropped from the S&P index, the Fund has not
established the requisite intent. There are a number of answers to this point.

First, the Fund has provided statements of their intent to hold shares until
the meeting. Indeed, as the Second Fund Letter suggested, the Fund cannot
exercise its discretion to sell shares in individual companies and remain an index
fund that seeks to replicate the S&P SmallCap index’s return. This contrasts vividly
with the situations in the no-action letters that Milacron cites, where the proponents
could not state an intent to hold their shares until the meeting because they wanted
to maintain, in their sole discretion, the flexibility to sell shares at their “personal
selling point” (AmVestors Financial Corp. (3 January 1996)) or when they deemed it
“folly” to hold on to their shares.

Here, however, the only reason why the Fund might not retain its Milacron
shares is if there is an exogenous and unforeseen event over which the Fund has no
control. This situation is thus different from the more typical failure by a proponent
to state the requisite intent; as far as we can determine, the Division has not ex-
cluded a proposal when the proponent does state the requisite intent, yet the com-
pany speculates that something beyond the proponent’s control might occur. A
company does not carry its burden by offering speculation, and the Commission has
never required a proponent to negate the possibility of every unforeseen contingency
that might occur between the time of submission and the time of the meeting.

Second, Milacron offers no factual basis to conclude that S&P is certain or
even likely to drop Milacron before the annual meeting on 4 May 2005. If anything,
its arguments suggest a high probability that Milacron will remain in the S&P
SmallCap 600 index between now and the date of Milacron’s meeting in early May.
Milacron notes that there was a turnover of 60 companies in that index in 2004,
roughly in line with the annual turnover in recent years. If anything, the fact that
there is only a ten percent annual turnover suggests ceteris paribus a 90% chance
that Milacron will remain in the index in 2005. (The probability is doubtless higher
if one focused only on the four months between the submission of the Fund’s proposal -
and Milacron’s meeting.)

Milacron also notes that companies may be added or dropped from the index
at any time, but fails to acknowledge that the process is not random. S&P uses
certain criteria to determine which companies should be added or deleted from the
SmallCap 600 index, which are set out in the S&P website that Milacron cites. There
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is no effort to explain why, given these criteria and a track record to suggest why
other companies were dropped, there is a high likelihood that leacron will dropped
from the index between now and early May.

Third, and more generally, Milacron’s argument is at odds with the goals of
Rule 14a-8, which was amended in 1983 (Release No. 20091 (16 August 1983)) and
subsequently to limit the filing of proposals by short-term holders and holders of
insubstantial stakes. See Rule 14a-8(b)(1) (imposing one-year holding period and
$1000 (now 2000) holding requirement). The Fund, as an index fund, is by defini-
tion a long-term institutional holder that is highly likely to hold shares in a given
company not for a few months, but for a number of years.

Moreover, a sizable amount of any indexed company’s shares these days are
held by such indexed funds, which who have a long-term stake in the companies in
their portfolios that is presently worth over $1.2 trillion.? To deny index funds the
opportunity to submit shareholder proposals based on the off-chance that the subject
company might be dropped from the index prior to the meeting date would be"
perverse and limit the rights of long-term, institutional shareholders.

Finally, the irony of Milacron’s position is compounded by the fact that

. enforcement of the time limits in the Rule is easier with respect to an index fund
than most investors. Rule 14a-8 contains two requirements regarding ownership: (1)
a requirement of words, i.e., a statement of intent at the time of filing (Rule 14a-
8(1)(2)1)(C)), and (2) a requirement of deeds: “You must continue to hold those -
securities through the date of the meeting” (Rule 14a-8(b)(1)). If an indexed com-
pany is dropped from an S&P index while an index fund’s proposal is pending, a
company can easily try to verify any lack of continued ownership. If thatindex fund
is unwilling to withdraw its proposal upon delisting (as the Fund is willing to do),
that would be a violation of Rule 14a-8(b), and a company would be warranted in
omitting the proposal or not having it voted, as is allowed if a proponent fails to
appear at the meeting. By contrast, if a proponent whose shares are held in street
name should sell shares before the meeting, there may be no practical means for a
company even to suspect that the proponent is no longer holding any shares.

Thus, if a proponent states a willingness to hold its shares on the basis of all

? This figure, calculated as of the end of 2003, appears in the Standard & Poor’s
Annual Survey of S&P Indexed Assets, which tracks the level of assets that are directly
linked to S&P indices. Of that total, $1.14 trillion was held in S&P 500 index funds, $59
billion in S&P MidCap 400 index funds, and $22 billion in S&P SmallCap 600 index
funds. See www2.standardandpoors.com/spf/pdf/index/2003_assets_results.pdf.
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facts then known and under its control, the requirements of Rule 14a-8(b)(2) have
been met. Were the Division to accept Milacron’s view to the contrary, the Division
could be drawn into speculation and fact-finding in specific cases of the sort that is ill-
suited to the informal no-action process.

Conclusion

For these reasons, Milacron has not sustained its burden of proving that the
LongView Fund’s proposal may be excluded from the Company’s proxy materials,
and we ask the Division to so advise the Company. If the Division should be inclined
to disagree, we would request an opportunity to discuss these issues before any

ruling is issued.

Thank you for your consideration of these pointé. Please do not hesitate to
contact me if you have any questions.

Very truly yours,
v
7 T N ;Z,,/
WM\ ;K(yvl Vlyé/l//
Cornish F. Hitchcock |

cc: Mérk I. Greene, Esq.
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February 22, 2005

Milacron Inc. - Withdrawal of No-Action Request

Ladies and Gentlemen:

This letter is to advise you that Amalgamated Bank LongView SmallCap
600 Index Fund has withdrawn its shareholder proposal dated December 21, 2004, and
therefore we hereby withdraw, on behalf of our client, Milacron Inc., a Delaware
corporation (the “Company”), our no-action request in respect of the exclusion of this
proposal from the Company’s proxy materials for its 2005 annual meeting. A copy of the
letter from the proponent is enclosed herewith.

Very truly yours,

Sarah S. Jones

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
450 Fifth Street, N.W.
Washington, D.C. 20549

Encl.
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Copies to:

Mr. Theodore Brunner
Amalgamated Bank
15 Union Square West
New York, NY 10003

Cornish F. Hitchcock, Esq.
5301 Wisconsin Avenue, N.W.
Suite 350
Washington, D.C. 20015-2015



CoORNISH F. HITCHCOCK
ATTORNEY AT Law
5301 WisconsIN AvENUE, N.W., Suite 350
WASHINGTON, D.C. 20015-2015
(202) 364-1050 ¢ Fax: 364-9960
E-maiL:
CFHITCHCOCK@YAHOO.COM

21 February 2005

Mark I. Greene, Esq.
Cravath Swaine & Moore
825 Eighth Avenue

New York, NY 10019

Re: Shareholder resolution from Amalgamated Bank
LongView SmallCap 600 Index Fund to Milacron Inc.

Dear Mr. Greene:

This will confirm, as we have advised Milacron’s corporate secretary, that the
Amalgamated Bank LongView SmallCap 600 Index Fund has withdrawn the
shareholder proposal submitted for inclusion in Milacron’s 2005 proxy materials.

Very truly yours,

Cornish F. Hitchcock
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