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Primary Contact:

Karen Morton Esq.

John Hancock Life Insurance Company
200 Clarendon Street

John Hancock Place

Boston , MA 02117

Entity:
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Title of Actior:
Document(s) Type:
Nature of Action:
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Case Number:
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Answer or ﬁppearancé Due:
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Plaintiff's Attorney :

John Hancock Advisers, LLC
Entity ID Number 2187964
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William Stegall vs: Charies L. L
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.  UNITED STATES DISTRICT COURT

Digrrict of .
: MASSACHUSETTS

William Stegall, On Behalf of Himself

and All Others Similarly Situated, - | o - L
Plaiated, 'SUMMONS IN 4 CIVIL ACTION

V.

Charles L. Ladner, et al. \ d ‘E £ ; U
- Defendants CASE NUMBER:

£ T ATTEST COPY
5’?_ .;?’?ec[ugnid

W Bosten

TO: (Name woo address m’D‘.xmmt) ‘ : “..\ ,,.V//
Perscon Designated to Acce Service R L
John Hancock Advisers,. LL o
101 Huntington Avenue = . ' ‘ B

Boston, MA 02199

YOU ARE HEREBY SUMMONED and requirsd to serve on PLAINTIFF'S ATTORNEY (name ma adsiress)

David Pastor

Gilman:.and Pastor, LLC
.Stonehill Corporate Center
999 Broadway, Suite 500
Saugus, MA 01906 o

. BN BNSWET 10 the complaint which is served on you with this summons, withiz 20 days afterservice
of this suMmMENs 0D You, exclusive of the day of service. Ifvou fail to do so, judgment by defanlt will b= taken aginst vou
p]
for the relisf demandsd in the complizint. Any answer thet you serve oo the peries 1o this ecfion muu e diedwith the
. Clerk 01 this Coixrt within 2 reasoneble period of time efier service.

Coraye g "'“* |1l oy

(By) DEPUTY C}_m
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UNITED STATES DISTRICT COURT @0

DISTRICT OF MASSACHUSETTS \\) 0‘6 ,o.:;:o
< &"0@ © 4
: oY Aﬂ'ﬁg&

WILLIAM STEGALL, on Beh‘g: otkﬁ)lmse]f“
All Others Similarly Situated,

Plaintiff,

V.
CHARLES L. LADNER, JAMES F. CARLIN,
WILLIAM H. CUNNINGHAM, RONALD R.
DION, STEVEN PRUCHANSKY, NORMAN
H. SMITH, JOHN P. TOOLAN, JAMES A.
SHEPHERDSON, DENNIS S. ARNOWITZ,
RICHARD P. CHAPMAN, JR., WILLIAM J.
~ COSGROVE, RICHARD A. FARRELL,
WILLIAM F. GLAVIN, JOHN A. MOORE,
PATTI McGILL PETERSON, JOHN W.
PRATT, JOHN HANCOCK FINANCIAL
SERVICES, INC., JOHN HANCOCK
ADVISERS, LLC, INDEPENDENCE
' INVESTMENT, LLC, NICHOLAS-
APPLEGATE CAPITAL MANAGEMENT,
PZENA MANAGEMENT, LLC, SHAY
ASSETS MANAGEMENT, INC., -
. SUSTAINABLE GROWTH ADVISERS, LP,
FUND ASSET MANAGEMENT, LP,
AMERICAN FUND ADVISORS, INC.

Defendants.
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. | _ ~ INTRODUCTION

1. This is a national class action lawsuit on behalf of investors in open-ended mutual
funds witb_l equitsf securities holdings in the John Hapcock Family of Funds (the “Funds”) against the
Defendant directors, investment advisors, and affiliates of the Funds alleging that the Defendants
breached fiduciary duties and duties of ¢are owed directly to the Plainti{f and members of the Class,
including duties arising gnder Sections §6(a), 36(b), and 47(b) of the Investment Compaﬁ'y Act of
1940 (ICA), 15 U.S.C. § 80a et ;eq., by failing to ensure“t‘hat the Funds participated in sécurities
class action settlements for which the Funds were eligible. Plaintiff files on his own behalf, as well
as a representative of a Class of all persons who owned Fundé at any time during the time p'eriod of
january 10, 200Z 1o the present. Flaintiff seeks compensat.ory damages, aisgorgement of the fees
paid to the investment advisors, and punitive damages.

2. Over 90 million Americans entrust their savings to the directors and advisors of
mutual ﬁﬁds. Mutual funds are so. attractive and popular because they purport to provide
professional money management services to investors who otherwise would not be éble to afford
such servicés. Rather than select and monitor the securities that make up her portfolio, an iﬁVestor
pools her money with other investors in a mutual fund and entfhsts complete control and dominion
over Eér im:/estments to tﬁe directors and advisors of the mutual fund. As aresult of this relationship
of special trust, directors and advisors of mutual funds owe a fiduciary duty directly to each
individué] investor in the fund and are required to act with .the highest obligations of gbod‘faith,
loyalty, fair dealing, due care, and candor.

3. “A mutual fund is a ‘mere shell,” a pool of assets consisting mostly of portfolio

secim'ﬁes that belong to the individual investors holding shares in the fund.” T annenbaurn v, Zeller,

552 F.Zd 402, 405 (2d Cir. 1977). Each investor who pools his money with others in a mutual fund

00003924.WPD ; 1



_OWNS a proportionate shar_e of the total assets of the mutual fund. The value of each investor’s
. portion of those Pooled assets is determined by taking the market value of all of the fund’s portfolio
securities, adding the value of any other fund assets, subtracting fund liabilities, and dividing the
r_esu]t by the ﬁumber of shares outstanding. United State§ V. Carrwrz‘gh;, 411 U.S. 546, 548 (1973).
Thié so-called “per share net assét vaiue” (NAV) is computed daily so that any gain or loss in fund

~ assets 18 irnmcdiateiy allocated to the individual investors as of that specific date. Accordingly,
mutual funds are ﬁn]ike,conventional corporations in that anyvinérease or decrease in fund assets is

immediately passed on or allocated to the fund investors as of the date of the relevant recaiculation

of the NAV.

4. Inthemid tolate 1990s, the number of investor securities class action lawsuits against
publicly traded companies alleging violations of the Securities Act of 1933 anc; the Securities
Exchange Act pf 1934 (collectively the “Securities Acts”) exploded.! In the fall of 2001, suits
brought pursuant to the Securities Acts became magnified by the popular press after the corporate
scandals and misdeeds at Enron, WorldCom, Tyco, and Adelphia. When a rec;bvery is achieved in
a securities class action lawsuit, investors who owned shares in the company settling the lawsuit have
the option to eithe;: (1) opt-out of the class action and pursue their own remedy or (2) remain in the
class and participate in the recovery achieved. The process by which 2 member of the class collects
the money to which he is entitled is intentionally quite simple in order to encourage participation.

A class member completes a short form called a Proof of Claim and submits it to the Claims

Administrator. After the Claims Administrator receives all Proof of Claim forms, it disperses money

from the settlement fund to those persons and entities with valid claims.

1
There were 1,517 federal class action lawsuits brought under the Securities Act:
B re d, \ i s between 199
2003. Securities Class Action Case Filings. 2003: A Year in Review. Cornerstone Research, oend
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5. Defendaﬁts serve in various capaci.ties as mutual fund direc‘tors, advisors, and
‘affiliates as will be identified herein. The Funds were putative members of dozensl of class actions
brought under tl:;e Securities Acts, by virtue of Funds owning thf: s‘ecurities against which the suits
were broﬁght. However, upon information and belief that the allegations are likely to have
evidentiary support and upon the representation that they will be withdrawn ér corrected if
reasonable opportunity for further investigation or discovery indicates insufficient evidentiary
support (hereafter “upon information and belief”), Defendants failed to ensure that the Funds
participated in (or opted out of) many of these class action settlemenis. As a result, because of
Defendants’ refusal to complete and submit a short form, méhies contained in dozens of Settlement
Funds, which rightfully belonged to the Funds’ investors have gone unciaimed. Defendants’ failure
to protect the interests of Fuﬁd investors by recovering monies owed them s a breach of the fiduciary
duty they each owe directly to Plaintiff aﬁd members of the Class.

6. The class period begins January 10, 2002. On or before that date, the Defcndants

began the illegal conduct complained of herein. The Class consists of all persons who owned one

of the Funds at any time between Januéiry 10, 2002 through January 10, 2005 and who suffered

damages ;hereby.z
JURISDICTION AND VENUE
7. This court has jun'sdiction over the subject matter of this action pursuant to Section

36(b) and 44 of the Investment Company Act, 15 U.S.C. § 30a-35(b) & -43, and 28 U.S.C. §

1331(a). This Court has supplemental jurisdiction, pursuant to 28 U.S.C. § 1367(a), over the state

2 Because the full extent of Defendants’ breaches of fiduciary duty have yet to be revealed or have

~ subsequently stopped, the Class Period will be expanded forward to include the penod of time between January 10,

2005 and the date of the cessation of the unlawful activities detailed berein.
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_ | laW claims asserted herein because they arise out of a common nucleus of operative facts and are part
" of the same case or controversy as Plaintiff’s federal claimis.

8. Venue is prop'er in this District because the acts and onﬂséions complained of berein
occurred m this District and Parent Company Defendant was, at all relevant times, and still 18,
hevadquartered in Boston, Massachusetts.

9. In connection with the acts and practices alleged herein, Defendants directly or
indirectly used the instrumentalities of interstate commeroe,:including the mail systems. interstate
telephone communicaﬁons, and the facilities and"i'n'sti'umentalitiés of the national securitics markets

and national securities exchanges.

PARTIES

1
(
!

Plaintiff.
10.  Plaintiff William Stegall resides in ElPaso Couhty, Texas, and at all relevant times

owned one of the Funds.
=. | Defendants.

11.  Defendant John Hancock Financial Services, Inc. is the ultimate parent of John
Hancock Advisers, LLC. Through its subsidiaries and divisions, Defendant J ohn Hancock Financial
Services, Inc. mérkéts, spo;lsors, and provides in';fesﬁnent advisory, distribution and administrative
services to the John Hancock Family of Funds, which consists of approximately 33 funds. John
Haﬁcock Financial Services, Inc. shall be referred to herein as the “Parent Company Defendant.”
John Hancock Financial Serviceé, Inc. maintains its principal executive ofﬁcés at 200 Clarendon
Sfreet, Boston, Méssachﬁsetts, 02117. |

12.  CharlesL. Ladner, James F. Carlin, William H. Cunningham, Ronald R. Dion, Steven

Pruchansky, Norman H. Smith, John P. Toolan, James A. Shepherdson, Dennis S. Arnowitz, Richard
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_P. Chapman, Jr., William J. Cosgrove, Richard A. Farrell, William F. Glavin, John A. Moore, Patti

‘Mcgillk Peterson, Johﬁ W. Pratt are ¢ach members of the Board of Directors for the Funds. The

Funds’ Board of Directors overséc the management of the Funds. Collectively, these defendants shall
be referred to as the “Director Defendants.”

13. A Defendant John{Hancock Advisers, LLC 1s a registered inves‘tment advisor

and has the responsibility for the day-tg-day management of the John Hancock Family of Funds.

John Hancock Advisers, LLC has approximately $16 bi]lgbh in assets under management in total.

John Hancock Advisers, LLC islocated 2t 101 Huntington Avenue, Boston, Massachusetts, 02199-

7603.

B. Defendant Ihdependence Investment, LLC is aregistered investment advisor
and has the responsibility for the day-to-day managem‘ent‘of the Johﬁ Hancock Fami]y of Funds.
Independence Investment, LLCislocated at 101 Huntington Avenue, Boston, Massachusetts, 02199-
7603, |

C. Defendant Nicholas-Appiegate Capital Management is .a rcgis';ered

investment | |
advisor and has the responsibility for the day-to-déy manageinent of the John Hancock Family of
Funds. Nicho]as—App]egatéi Capital Management is located at 600 West Broadway, San Diego,
Califomia, 92101. |
| D. Defendant Pzena Investment Management, LLC isa registered investment
.advisor‘and has the responsibility for the day-to-day management of the John Hancock Family of
Funds. Pzena Inveétment Management, LLC is located at 120 West 45® Street, New York, New

York, 10036 -

E. Defendant Shay Assets Management, Inc. is a registered investment advisor

. 00003924.WPD; 1 6




_a.Lndhas'the responsibility for the day-to-day rﬁanagement of the John Hancock Family of Funds.
Shay Assets Management, Inc. is located at 230 West Monroe Street, Chicago, Illinois, 60606
| F Defendant Sustainable Growth Advisers, LP is a registered investment
advisor |
and has the responsibility for the day-to-day management of the John Hancock Family of Funds.
Sustainable Growth Advisers, LP is located at 3 Stamford Plaza, 301 Tresser Blvd,, Suite 1310,
Stamford, Connecticut, 06901.
G. Defendant Fund Asset Management, LP is a registered investment advisor
and!
has the responsibility for the day-to0-day managerhem of the John Hancock Family of Funds. und
Asset Management, LP is located at P.O. Box 9011, Princeton, New Jersey,085_43'-'90] i
H. Defendant American Fund Advisors is a registered investment advisor and
has the responsibility for the day-to-day management of the John Hancock Family of Funds.
American Fund Advisors is located at 1415 Kellum P1., #205, Garden City, New York, 11530
Collectively, John Hancock Advisers, LLC, Independence Investment, LLC, Nicholas-
Applegate Capital Management, Pzena Investment Management, LLC, Shay Assets Management,
Inc., Sustainable Growth Advisers, LP, Fund Asset Management, LP, American Fund Advisors, Inc.
sinall be referred to as the “Advisor Defendants.”
| 14.  The true names and capacities of Defendants sued herein as John Does 1 through 100
are often active participants with the above-named Defendants in the widespread unlawful conduct -
al]éged herein whose identities have yet to be ascertained. Such Defendants served as fiduciaries
on behalf of fund investors. Plaintiff will seek to amend this condplaint to state the true names a.nd

capacities of said Defendants when they have been ascertained.
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15.  Collectively, all Defendants named above shall be referred to herein as “Defendants.”

CLASS ACTION ALLEGATIONS

16,  This action is brought by Plaintiff as a class action, on his own behalf and on behalf
of all others similarly situated, under the provisions of Rule 23 of the Federél Rules of Civil
Proéedure for compensatory and punit\i e damages, forfeiture of all commissions and fees paid by
the Class, costs, and attorneys fees. P]Ltiff seeks certification of this acﬁon as a class éétion on

behalf of all persons owning one of the Funds at any time bét\xveen January 10, 2002 through January
10, 2005, and who were dal’naged by the conduct alleged hgrein. This case is properly brought as
| a class action under Rule 23 of the Federal Rp]es of Civil Procedure for the reasons set forth in the
following paragraphs.

17.  The members of the Class are so numerous that joinder of all members is
impractic‘able.' While the exact number of the Class members is unknown to Pléintiff at this time
and can only be ascertained through appropriate discovery, Plaintiff believes that therc are tens of
'mousands of members in the proposed Class. Record owners of the Funds during the relevant time
period may 5e ideﬁtiﬁed from records rﬁaintaiﬂed by the Defendants and may be notified of the

~ pendency of this acﬁou by mail, using a form of notice similar to that customarily used in securities
class actions.

18.  Plaintiff’s claims are fypica] of the claims ofthe membefs ofthe Class as all members
| of the Class are similarly affected by Defendants’ wrongful conduct that i1s complained of herein.

19.  Common questions of law and fact exist as to all members of the Class and

predominate over any questions solely affecting individual members of the Class. Among the

questions of law and fact common to the Class are:

" DO003524.WPD; 1 8




| (a) Whethef Defendants owe the investors owe the investors in the fund a fiduciary duty
to submit Pfoof of Claim forms on behalf of the Fuﬁds In settled securities cases;

(b) Whether Defendants owe the investors in the fund a duty of care to act in a
reasonable manner to protect and mﬁximize Fund investors’ investments by
participating in settleq securities class actions;

(c)  Inwhich secuﬂtjc?s clabs action settlements the Funds were eligible to participate;

(d)  Whether Dle‘fend'ants submitted Proof of Cléilﬁ forms (or opted out of the class action

and pursued their own remedy) for those securities class action settlements in which
Funds were eligible to p_artic_ipate; |
(e) To what extent the member of the Class have sustained damages and the proper
measure of such damages. |
20.  Theclaims of the Plaintiff, who is a representative of the Class herein, are typical of
the claims of the Class in that the claims of all members of the Class, including the Plaintiff, depend
~ onashowing of the acts o omissions of the Defendants giving risé to the rigﬁt ofthe Plaintiff to the
relief sought herein. There is no conflict between the individual named Plaintiff and other rﬁembers
of the Class with respect to this action, or with respect to the claims for relief sét forth herein.

21.  The named Plaintiff is the representative party for the Class and are able to and will
fairly and adequately protect the interests of the Class. The‘attorneys for the Plaintiff are experienced
and capable in civil litigation and class actions.

22. A class action is' superior to all other available methods for the fair and efficient
adjudication of thi‘s‘ controversy since joinder of all members is impracticable. Fu;thermore, as the
damages suffered by individual Class members may be relatively small, the expense and burden of

ﬁadi\}idual litigation make it virtually impossible for members of the Class to indiifidually redress
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) .the ixqc;ngs done .to them. There will be no difficulty in th¢ management of this action as a class
' actién. A class action will redress the Defendants® wrongful conduct described herein.
| SUBSTANTIVE ALLEGATIONS
23. “ Atall relevant times during the Class Period, the John Hancock Fémi]f of Fund; beld
asséts of approximately $16 billion. Alpproximately 22 of the John Hancock Funds have the stated
investment objective of owning equity j;cun'ties, varying among the funds as to the preferred market
capitalization and market sector of the companies owned. As such, throughout thé Class Period, the

John Hancock Funds held billions of dollars of investments in equity security traded on the United

l

States’ stock exchanges.

24.  During the Class Period, hundreds of securities class action cases were setiied (the
“Securities Class Actions”). Of the Securities Class Actions, the Funds were eligit;Ie 1o participate
in the recovery in a significant number of the cases by virtue of their ownership of the securities
during the requisite time period of each case. While not an exhaustive list, upon information and

- belief, the Funds owned shares and had valid claims in'many, if not éll, of thé following securities

class action cases:

Case Style Class Period | Deadline to
Submit Proof
: _ of Claim
Inre AccélrS Technology Corp. Securities Litigation 10/7/97 - 11/16/99. 6/16/2003
Inre Acrodyne Communications, Inc. : 1/1/98 - 8/14/00 8/24/2001
Lewis v. Advanced Technical Products, Inc. etal. - 4/22/98 - 4/28/00 2/1/2003
Inre Allaire Corporation Securities Liﬁgation 12/7/99 - 9/18/00 | 12/18/2003
In re Anicom, Inc. Securities Litigation 2/17/99 - 7/18/00 1/24/2003
| Inre Applied Digital Solutions Litigation 1/19/00 - 5/21/02 3/15/2004
Inre A’fl Technologies, Inc. Securities Litigation V 1/13/00 - 5/24/00 512612003
Bryant v. Avado Brands, Inc., et al. (App]esoufh) 5/26/95 - 9/24/96 3/5/2003
In re Avant! Corporation Securities Litigation 6/6/95 - 12/6/95 7/19/2001
10
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In re Bergen Brunswig Corp. Securities Litigation

3/16/99 - 10/14/99

8/13/2001

In re Brightpoint, Inc. Securities Litigation

1/29/99 - 1/31/02

8/29/2003

Sinay v. Boron LePore & Associates, Inc. et al.

515/98 - 2/4/99

7/17/2002

In re California Software Corporation Securities Litigation |

2/9/00 - 8/6/00

3/26/2002

In re Campbell Soup Co. Securities Litigation

9/8/97 - 1/8/99

7/10/2003

Katz v, Carnival Corporation et al.

7/28/9¢8 - 2/28/00

2/6/2004

In re CHS Electronics, Inc. Securities Litig;ﬁon

8/7/97 - 5/13/99

3/31/2002

Deborzh Anderton v. ClearOne Commum'clgons, Inc. et al.

4/17/01 - 1/15/03

4/8/2004

Sherma v. Cole National Corporation, et al.

1/31/98 - 5/16/03

10/2872003

In re Commtouch Software LTD. Securities Litigation

4/19/00 - 2/13/01

9/3/2003

1n re Conseco, Inc. Securities Litigation

4/28/9¢ - 4/14/00

11/30/2002

In re Covad Communications Group Securities Litigation

4/19/00 - 6/24/01

2/4/2003

[ Inre Cutter & Buck Inc. Securities Litigation

6/1/00 - 8/12/02

1/12/2004

Graf v. CyberCare Inc. et al. -

1/4/99 - 5/12/00

1/24/2003

Maley v. DelGlobal Technologies Corporation et al.

11/6/87 - 11/6/00

1/7/2002

In re Dollar General Corporation Securities Litigation

3/5/97 - 1/14/02

- 718/2002

In re DOV Pharmaceutical, Inc. Securities Litigation

4/25/02 - 12/20/02

6/16/2003

In re DPL, Inc. Securities Litigation

11/15/98 - 8/14/02

3/1/2004

In re DrKoop.Com, Inc. Securities Liﬁgaﬁon

6/8/99 - 12/7/02

1/14/2002

In re ECI Telecom LTD Securities Litigation'

5/12/00 - 2/14/01

1/14/2003

| In re eConnect, Inc. Securities Litigation

'11/18/99 - 3/13/00

10/12/2001

In re Mex. Corporation Securities Litigation

419/01 - 5/23/01

1/16/2004

In re Emulex Corporation Securities Litigation

-1/18/01 - 2/9/01

10/27/2003

In re Engineering Animation Securities Litigation

2/19/98 - 10/1/99

6/1/2001

In re Envoy Corporation Securities Litigation

2/12/97 - 8/18/98

~2/20/2004

In re Federal-Mogu! Corp. Securities Litigation

10/22/98 - 5/25/00

1/9/2004

In re Fidelity Holdings, Inc. Securities Litigation

6/24/99 - 4/17/00

4/21/2003

In re Finova Group Inc. Securities Litigation

1/14/99 - 11/13/02

9/30/2002

In re Flir Systems, Inc. Securities Litigation

3/3/99 - 3/6/00

5/3/2001

In re FPA Medical Management, Inc. Securities Litigation

1/3/97 - 5/14/98

11725/2003

In re Gateway, Inc. Securities Litigation

4/14/00 - 2/28/01

9/30/2002
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In re Gliatech Inc. Securities Litigation

4/9/98 - 8/25/00

5/3/2003

Pirelli Armstrong et al. v. Hanover Compressor Co., et al.

5/4/99 - 12/23/02

3/12/2004

Warstadt et al. v. Hastings Entertainment, Inc., et al,

6/12/98 - 5/2/00

4/24/2003

White v. Heartland High-Yield Municipal Bond Fund, et al.

/97 - 10/16/00

11/182002

In re KI/FN, Inc. Securities Litigation

7/26/99 - 11/7/99

972072003

In re Homestore.com, Inc. Securities Litigation

1/1/00 - 12/21/01

12/572003

In re IBP, Inc. Securities Litigation l

2/7/00 - 1/25/01

10/31/2003

‘ 1
Fogel v. Information Management Associates, Inc., et al.

8/12/99 - 11/18/99

1/17/2003

In re InaCom Corp. Securities Litigation

11/9/98 - 5/17/00

271272003

1n re Independent Energy Holdings PLC

2/14/00 - 9/8/00

12372002

In re InterSpeed, Inc. Securities Litigation

9/24/99 - 10/6/00

31072003

In re IXL Enterprises, Inc. Securities Litigation

11/30/99 - 9/1/2000

£/20/2003

Garzav. JD Edwards & Company et al.

1/22/98 - 12/3/98

27672002

In re JDN Realty Corporation Securities Litigation

2/15/97 - 4/12/00 |

1271272001

Harold Ruttenberg, et al. (Just for Feet, Inc.)

4/12/99 - 11/3/99

11/13/2002

In re 190, Inc. Sécurities Litigation

4/28/00 - 5/9/03

5/1872004

In re Landry’s Seafood Restaurants, Inc. Sec. Litigation

12/19/97 - 9/18/98

7/1972002

In re Legato Systems, Inc. Securities Litigation

4/22/99 - 5/17/00

9/30/2002

Molholt v. Loudcloud Inc., et al.

3/8/01 - 5/1/01

10/29/2003

In re Lucent Technologies Inc. Securities Litigation

10/26/99 - 12/21/00

3/31/2004

In re M&A West, Inc. Securities Litigation

10/4/99 - 12/28/00 -

3/4/2004

Dusek v. Mattel, Inc,, et al.

2/2/99 - 10/1/99

107232003

Haack v. Max Intemet Communications, Inc., etal.

11/12/99 - 5/12/00

11/25/2002

In re Medi-Hut Co., Securities Litigation

11/7/99 - 8/19/03

77272004

In re Medirisk, Inc. Securities Litigation

5/4/98 - 6/30/98

4/30/2004

In re MicroStrategy Inc. Securities Litigation

6/11/98 - 3/20/00

9/3/2001

' In re Mitek Systems, Inc. Securities Litigation

12/27/99 - 9/29/00

4/8/2002

In re MP3.Com, Inc. Securities Litigation

1/13/00 -.9/7/00

8/9/2001

In re Mpower Communications Corp. Securities Litigation

2/4/00 - $/7/00

8/26/2003

In re MSC Industrial Direct Co., Securities Litigation

1/11/99 - 8/5/02

4/30/2004

In re MTI Technology Corp. Securities Litigation, IT

7/22/99 - 7/2/00

9/2/2003
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In .rc Navigant Consulting, Inc. Securities Litigation 1/1/99 - 11/19/99 3/22/2001
In re NetEase.Com, Inc. Securities Litigation 7/3/00 - 8/31/01 6/13/2003
In re Netsolve Incorporated Securities Litigation 4/18/00 - 8/18/00 9/13/2002
In re Network Associates Inc. Securities Litigation 1/20/98 - 4/6/99 . 6/14/2002
In re Network Associates, Inc. II Securities Litigation 4/15/99 - 12/26/00 3/2/2004
New Era of Networks, Inc. . 10/29/98 - 7/6/99 12/31/2001
Norman v. New Era Of Networks, Inc., et % | 10/18/00 - 1/5/01 8/1272002
In re Newpower Holdings, Inc. Securities L%ligation 10/5/00 - 12/5/01 4/7/2004
In re Nice Systems, Ltd. Securities Litigatioﬁ 11/3/99 - 2/7/01 57172003
In re Nike, Inc. Securities Litigation 6/29/00 - 2/26/01 3/10/2003
Stuart Markus, et al v. The Northface, Inc. 4124777 - 411799 5/24.2001
Ire Northpoint Communications Group, Inc. Sec. Litigation 8/8/00-11/29/00 2/11/2004
\ In re Nuance Communications, Inc. 1/31/01 - 3/15/01 12/15/2003
In re Op-Point Technology Systemns, Inc. Securifies Litigation 5/19/97 - 4/7/00 8/21/200]
In re Onyx Software Corporation Securities Litigation Pursuant to 2/2001 6/28/2004
Offering
In re Optical Cable Corporation Securities Litigation . 6/14/00 - 9/26/01 11/1/2002
In re Oxford Health Plans, Inc. Securities Litigation 11/6/96 - 12/9/97 7/1 1/2003
In re Paradyne NefWOrks, Inc. Secu;itiés Litigation 3/20/00 - 9/28/00 7 1272004
In re Party City Corporation Securities Litigation 2/26/98 - 3/18/99 8/12/2003
In re P-COM, Inc. Securities Litigation | 4/15/97 - 9/11/98 3/15/2002
In re Penn Treaty Schwab Corporation Sec. Litig. 7/23/00 - 3/29/01 2/23/2004
In re PeopleSoft, Iﬁc. Securities Litigation 5/27/98 - 1/28/99 9/4/2001
In re Performance Technologies, Inc. Securities Litigation 2/2/00 - 5/19/00 7/18/2003
In re PhyCor Corporation Securities Litigation 4/22/97 - 9/22/98 ) -}8/5/2002
In re Pilot Network Services, Inc. Securities Litigation 8/11/98 - 10/17/00 A 5/2/2002
In re PSS World Medical, Inc. Securities Litigation 10/26/99 - 10/3/00 5/14/2004
In re Reliance Securities Litigation 3/14/95 - 11/14/97 3/23/2002
In re Rent-Way Securities Litigation 12/10/98 - 10/27/00 11/23/2003
In re Rite Aid Corporation Securities Litigation - 5/2/97 - 11/10/99 6/30/2003
In re Robotic Vision Systems, Inc. Securities Litigation 1/27/00 - 5/15/01 -8/ 1)2003
4/24/97 - 6/11/98 12/15/2003

Paul Ruble v. Rural / Metro Corporation et al.
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Sta;zley v. Safeskin Corporation, et al. 2/18/98 - 3/11/99 4/28/2003
Ih re Sagent Technology Inc. Securities Litigation 10/21/99 - 4/18/00 512112003
In re SCB Computer Technology, Inc. Securities Litigation 11/19/97 - 4/14/00 372072002
Lone Star et al. v. Schlotzsky’s Inc., et al. 9/24/1997 $/23/2002
In re Select Comfort Corporation Securities Litigation 12/3/98 - 6/7/99 4/30/2003
In re Sensormatic Electronics Corp. Securities Litigation 8/8/00 - 4/26/01 11/14/2003
Steinbeck v. Sonic Innovations, Inc, et al. J 5/2/00 - 10/24/00 6/21/2004
Klein v. Southwest Gas Cofporation,'ct al. I 12/14/98 - 1/21/00 11/5/2001
In re Starnet Communications Int’l, Inc. Sec. Litigation 3/11/99 - 8/20/99 6/20/2002
In re Steven Madden Ltd. Securities Litigation 6/21/97 - 6/20/00 6/18/2004
In re Supervaly, Inc. Securities Litigation 7/19/99 - 7/25/02 8272004
In re Sykes Enterprises, Inc. Securities Litigation 7/27/98 - 9/18/00 4/9/2003
1n re Synsorb BioTech, Inc. Securities Litigation 4/4/01 - 12/10/01 17102004
In re Take Two Interactive Software, Inc. Securities Litigation 2/24/00 - 12/17/01 17272003
In re Team Communications Group, Inc. Securities Litigation 11/19/99 - 3/16/01 §/22/2002
In re Telxon Cbrporation Securities Litigation 5/21/96 - 2/23/99 6/11/2004
Spiegel v. Tenfold Corporation, et al. 5/21/99 - 4/12/01 1/9/2003
Inre THG, Inc. Securities Litigation 10/26/99 - 5/24/00 6/30/2003
Inre Tu;nstone Systems, Inc. Securities Litigation Pursuant to 9/2/00 10/31/2003
In re Tut Systems, Inc. Securities Litigation 7/20/00 - 1/31/01 6/21/2004
In re UniStar Financial Service Corp. Securities Litigation 10/15/98 - 7/20/99 8/17/2001
In re US Franchise Systems, Inc. Securities Litigation 5/6/99 - 10/29/99 6/5/2002
In re US Interactive, Inc. Securities Litigation © 2/10/00 - 11/8/00 127272003
O’Neal Trust v. VanStar Corporation, et al, 3/11/96 - 3/14/97 11/26/2001
Rasner v. Vari-L Compény, Inc. etal, 12/17/97 - 7/6/00° 5/5/2003
Helwig v. Vencor, Inc, et ai. 2/10/97 - 10/21/97 6/14/2002
In re Versata, Inc. Securities Litigation 3/2/00 - 4/30/01 3/17/2003
In re Vesta Insurance Group, Inc.lSecun'n'es Litigation 6/2/95 - 6/28/98 10/17/2002
In re Vision America, Inc. Securities Litigation - 11/5/98 - 3/24/00 7/30/2002
In re Vision America, Inc. Securities Litigation 4/24/99 - 3/24/00 10/8/2003
In re The Warnaco Group, Inc. Seéuﬁties Litigation 9/17/97 - 7/19/00 3/5/2004
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In re Waste Management Inc. Securities Litigation 6/11/99 - 11/9/99 7/15/2002

In re Westell Technologies, Inc. Securities Litigation 6/27/00 - 11/18/00 /3172003

In re Ziff Davis Inc. Securities Litigation 4/29/98 - 11/8/98 4/5/2002

25.  Ifthe Defendants had submitted Proof of Claim forms on bebalfoftbe. Funds in these
cases and all others to which the Fundsihad valid claims, the settlement funds would have increased
the total assets held by the Funds, and s éh increase would have been allocated immediatéiy to the
then-current investors upon the recalculation of the Net Aéset Value (NAV),

‘26.‘ However, upon information and belief, the Defgndams failed to submit Proofof Claim
forms in these cases and thereby forfeited Plaintiffs’ ri ghtfui share of the recovery obtained in the
securities class actions. |

27.  Byvirtue of their positioh as investment advisors to the Funds with compiete control
of Plaintiffs’ invest?nents, the Investment Advisor Defendants (and any sub-advisors and affiliates)
directly owed Plgintiﬁ' and other fund investors a ﬁduciéry duty to act in their best interests. See
Lydia E.'Pinkham Medicine Co. v. Gove, 20 N.E.2d 482 (Mass. 1939). Likewise, fhe individual
defendants, as well as Directors of mutuél funds, owe a fiduciary duty to fund shareholders. See Id.

28.  Plaintiff entrusted Defendants to fulfill their fiduciary duties and x;ot knowingly to
refuse to recover money righfful]y belonging to the Fund investors at the time of settlement
disburse;hent. As the Fund investors’ fiduciary, only Defendants weré able to submit the necessary
Proof of Claim forms to recover tb_e share of the settlements allocated to the Fund and Fﬁnd investors
in the securities c]ags action sufts. Plaintiff did not receive notice of the proposed settlements nor |
did he have the option of submitting a Proof of Claim form in his individual capacitieé as individual
inves'gors. Plaintiff and members of the Class trusted Defendants to carry out 'tbié simple task on his

behalf, and, on information and belief, Defendants failed to do so. By failing to sﬁbmit Proof of
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. Claim forms, Defendants breached the fiduciary duty and standard of care that they owed directly
‘to Plaintiff and members of the Class,
Standing. |
29. | The Funds were all created and spbnsored by the Parent Company Defendant. The
dayl-to-day operations of the Funds aré managed by the same Investment Advisor or a sub-advisor
who reports to the Advisor. The Funds'have the same directors who meet for all the funds at once.
All of the contracts for all of the Funds are identical for the purposes of this action. The Funds share
many expenses between an’d among one another. The same poliC)vf or custom related to participation
in securi_ties class acti‘on settlements applies to all the Funds. Plaintiff therefore brings this action
on behalf of all the Funds.

COUNT 1
BREACH OF FIDUCIARY DUTY

30.  Plaintiff repeats and re-alleges each of the preceding allegations as though fully set
forth herein.
31.  All of the Defendants owed fiduciary duties directly to Plaintiff and members of the

Class and were required to act with the highest obligations of good faith, loyalty, fair dealing, due

care, and candor.

32. As»set forth above, on information and belief, the Defendants breached the fiduciary
duties they owed diréct]y to Plaintiff and members of the Class by failing to subfnit Proof of Claim
forms or to otherwise participate in seﬁled securities class actions and thereby recover money :
ﬁghtfully belonging to the Fund investors. Plaintiff and members of the class have been injuréd as
a direct, proXimate, and foreseeable result of such breach on the part of the Defendants and have

suffered substantial damages.
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33.  Becausethe Defendants breached their fiduciary duties owed directly to Plaintiffand
lmembers of the Class, Plaintiff and the Class afe entitled to compensatory damages, emd‘Defendants
must forfeit all fees and commission they received from Plaintiff and members of the Class. See
Gove, supra & Shulkin v. Shulkin, 16 N.E.2d 644 (Mass. 1938). Massachusetts cduns have ordered
the forfeiture of such fees in breach oflfiduciary duty cases. See Raymond v. Davies, 199 N.E. 321
(Mass. 1936) & Little v. Phipps, 94 N.E. 260 (Mass. 1911). |

34.  Because the Defendants acted with rec}dégs and willful disregard for the rights of
Plaintiff and members of the Class, the Defendants are liable for punitive damages in an amount to

be determined by the jury.

COUNT I
NEGLIGENCE AGAINST ALL DEFENDANTS

5. Plaintiff repeats and re-alleges each of the preceding allegations as though fully set

forth’h_erdn.

36.  Defendants owed a duty of care directiy to Plaintiff and members of the Class fo act

in a reasonable manner and to protect and maximize each individual’s investments in the Funds. By -

failing to submit Proof of Claim forms or to otherwise participate in settled securities class actions,
on information and belief, Defendants did not conform to the duty they owed. As a direct and
proximate result, Plaintiff and members of the Class have been damaged By millions of dollars.

| COUNT Il
VIOLATION OF SECTION 36(2) OF THE INVESTMENT COMPANY ACT

37.  Plaintiff repeats and re-alleges each of the preceding allegations as though fully set

forth herein.
38.  Under Section 36(a) of the ICA, all of the Defendants are deemed to have a fiduciary

duty to the Plaintiff and all members of the Class.
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39, On information and belief, all Defendants breached their fiduciary duty arising under

*

Section 36(a) oi.' the ICA by failing to submit Proof of Claim forms or to otherwise participate in
settled securities class actions and thereby recover mo;néy rightfully belonging to the Fund investors
and which would have been immediately allocated to investors through the recalculétion of the Net
Aéset Value.

40.  Plaintiff and members lf the Class have been injured as a direct, proximate, and

foreseeable result of such breach on the part of the Defendants and have suffered substantial

damages.
1

: COUNT IV
VIOLA—TI‘ON E)F SECTION 36(b) OF THE INVESTMENT COMPANY ACT
(AGAINST ADVISOR DEFENDANTS AND PARENT COMPANY DEFENDANT)

| 41.  Plaintiff repeats and re-alleges each of the preceding allegations as ‘fbough fully set

~ forth hereiﬁ. | |
42. Under Section 36(b) of the ICA, the Advisor Defendants, the Parent Company
» Defendant, and other affiliates of the Advisor Defendants are deemed to have a'ﬁdﬁciary duty with
respect to the receipt of compensation for services, or of payments of a material nétﬁre, paid by the

Fund and Fund investors.

- 43,  The Advisor Defendants, the Parent Company, and other afﬁliates, upon information
and be]ief, breached their ﬁduci@ duty arising under Section 36(b) of the ICA by féiling to submit
. Proof of Claim forms or to otherwise paz;ﬁcipate in settled securities class actions and thereby
recover money ri gh&u]ly belonging to the Fund investors and which would havé been immediately

allocated to the individual investors through the recalculation of the NAV.
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44.  Plaintiff and members of the Class have been injured as a direct, proximate, and

'foreseeab]e result of such breach on the part of the Defendants and have suffered substantial

damages. .

COUNTV
VIOLATION OF SECTION 47(b) OF THE INVESTMENT COMPANY ACT
(AGAINST ADVISOR DEFENDANTS AND PARENT COMPANY DEFENDANT)

45.  Plaintiff repeats apd re-§ leges each of the preceding allegations as though fully set
forth herein. o

46.  Pursuant to Section 47(b) of the ICA, 15 U.S.C. 8§0a-46(b), any contract made in
violation, or performance of whicb results in violation, oftﬁe ICA is declared unenforcéable.

47. Forreasons alleged herein, the Agreements between the Advisor Defendants (and the

‘Parent Company and other Affiliates) and the Funds were performed, on information and belief, in

violation of the Investment Company Act and are therefore unenforceable.

48.  Under Section 47(b) of the ICA, 15 U.S.C. 80a-46(b), the advisory agreements may

. be voide'd, and the Advisor Defendants, the Parent Company Defendant, and other afﬁlfates are liable .

to return to the Funds and Fund investors'all of the fees and consideration of any kind paid 1o them
during the time period that the violations occurred.
| 49.  Plaintiff demands a jury trial,
WHEREFORE, Plaintiff demands judgment against Defehdants as follows:
(é) Recoénizing, approving and certifying the Class as specified herein.
(b) In favor of the Ciass for compensatory and punitive damages, forfeiture of all |
commissions and fees paid by the Class, plus the costs of this action together witﬁ reasonable

attorneys fees.

| (c) For such other and further relief as this Court deems just.
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. Dated: January /8, 2005
~ RESPECTFULLY SUBMITTED,

David Pastor (BBO #391000)
\ GILMAN AND PASTOR, LLP

Stonehill Corporate Center
999 Broadway, Suite 500
Saugus, MA 01906

(781) 231-7850

(781) 231-7840 (fax)

Randall K. Pulliam

BARON & BUDD, P.C.

3102 Oak Lawn Ave.

Suite 1100

Dallas, Texas 75219-4281 ,
(214) 521-3605 :

(214) 520-1181 fax

J. Allen Carney
Hank Bates ‘
CAULEY BOWMAN CARNEY & WILLIAMS, LLP
" 11311 Arcade Dr.
' Suite 200
(501) 312-8500
(501) 312-8505
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