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OATH OR AFFIRMATION

1, LK E AR s H , swear (or affirm) that, to the best of
my knowledge and belief the accc;'mpanying financial statement and supporting schedules pertaining to the firm of

thHe doncokD EQuUITY fPou@ . L.L.C, , as
of Dr,—.c‘.é magR. 3% ,20_0Y , aretrue and correct. I further swear (or affirm) that
neither the company nor any partner, proprietor, principal officer or director has any proprietary interest in any account
classified salely as that of a customer, except as follows:

Sig;mre

FwaveiaL  PRwvcPAL
Title

(P Ay

This veport ** contains (check all applicble boxes): |

® (a Facing Page.

O (b) Statement of Financial Condition.

O (c) Statement of Income (Loss).

[0 (d) Statement of Changes in Financial Condition.

O (e) Statement of Changes in Stockholders’ Equity or Partners’ or Sole Proprietors’ Capital.

[0 (H Statement of Changes in Liabilities Subordinated to Claims of Creditors.

O (g) Computation of Net Capital.

O (h) Computation for Determination of Reserve Requirements Pursuant to Rule 15¢3-3.

O (i) Information Relating to the Possession or Control Requirements Under Rule 15¢3-3.

O () A Reconciliation, including appropriate explanation of the Computation of Net Capital Under Rule 15¢3-3 and the
Computation for Determination of the Reserve Requirements Under Exhibit A of Rule 15¢3-3.

O (k) A Reconciliation between the audited and unaudited Statements of Financial Condition with respect to methods of
consolidation.

O () An Oath or Affirmation.

0 (m) A copy of the SIPC Supplemental Report.

OO (n) Areportdescribing any material inadequacies found to exist or found to have existed since the date of the previous audit.

X Fxeen s SHaRive AGLEEMENT

**For conditions of confidential treatment of certain portions of this filing, see section 240.17a-5(¢e)(3).



_Agreement.

American Capital Acquisition Partners, LLC.
SOFTWARE LICENSE AND SUPPORT AGREEMENT

This Software License and Support Agreement (this
“Agreement’) is entered into as of January 1,2004 (“Effective
Date”) by and between American Capital Acquisition Partners,
Inc., ("American Capital Acquisition Partners”), and Concord
Equity Group (“Company”), including any and all attached
Exhibits, Schedules, and addenda amendments hereto. In
consideration of the mutual promises and upon the terms and
conditions set forth below, the parties agree as follows:

1. Definitions

1.1 ‘Company Material” means the information, software, or
ather material to be provided to American Capital Acquisition
Partners by the Company pursuant to a Statement of Work, as
set forth in the Statement of Work.

1.2 “‘Deliverable™ means a deliverable developed or
completed pursuant to any Statement of Work, and may consist
of or include without limitation, customizations to the Licensed
Software Products.

1.3 "Documentation” means any user instructions, manuals,
and on-line help files regarding the use of the Licensed
Software Products that American Capital Acquisition Partners
provides Company in connection with the Licensed Software
Products.

1.4 ‘Intellectual Property” means any and all (by whatever
name or term known or designated) tangible and intangible and
now known or hereafter existing copyrights {including derivative
works, as defined by the United States Copyright Act),
trademarks, trade names, trade secrets, know-how, patents,
any other intellectual property and propristary rights, of every
kind and nature and however designated, and including all
registrations, applications, renewals and extensions thereof.

1.5 ‘Licensed Software Products® means American Capital
Acquisition Partners's proprietary Knowledge Broker software
pragram in executable version (but not the source code
version) set forth in Exhibit A and licensed by American
Capital Acquisition Partners to Company under this Agreement
and, includes Documentation, programming interfaces,
modules and Updates.

1.6 “Maintenance and Support’ has the meaning set forth in
Section 5 of the Agresment and in Exhibit B.

1.7 “Server(s)" means the servers for which Company has
purchased and fully paid licenses pursuant to Section 3.1 and
Exhibit A of the Agreement.

1.8 “Service(s)” means certain installation, customization,
implementation, system design, technical consulting, software
madification or enhancement or other professional services as
described in the Statement of Work.

1.9 “Statement of Work”™ means a document specifying the
Service(s) to be performed by a party under this Agreement.
Each Statement of Work shall be mutually agreed upon,
executed by the parties, and attached as Exhibit C to this

T:\etc\teeg_sla_final. DOC (36909)

-_Or creale derivative-works-of the Licensed Software P

1.10 “‘Update” means a release or version of the Lce xsed
Software Products containing functional enhantaments,
extensions, error corrections or fixes that American Capital -
Acquisition Partners generally makes available free 5 chizuge
to its customers that have contracted for Mamten ~.1ca and -
Suppon.

2. Grantof License

2.1 Grant. Subject to the terms and conditons of this
Agreement, American Capital Acquisition Parners hereby
grants to Company a non-exclusive, non-assignable (except .
pursuant to Section 14.5 below) license {withoui right of '
sublicense) to use the Licensed Software Products for ntemal
productive use as further specified in Exhibit A.

2.2 Ownership of Licensed Software Products.’ . The '
Licensed Software Products and ali Intellectual Prod. y

Capital Acquisition Partners and its licensors and are xotf sted
by United States and international copyright laws aix¢ i
provisions. The license of Licensed Software Freriucts
granted herein is not a sale and does not transfer to Q\mqany
any titte or ownership interest in or to the Licensed 'f.ohg.-are
Products or any Intellectual Property Rights related, lhgrrato .
Except for the rights expressly granted hereln ,émencan -
Capital Acquisition Partners and its licensors rep,ma"J OF its
right, title and interest in and to the Licensed Softwa:= Fiociicts
and to any customizations, modifications, imptorements,
installation processes, customer evaluation or .}‘_aedback,
specifications or other materials developed in connection with

. the Licensed Software Products and all Intellectual-#roperty

Rights therein (collectively, “Developments®), . whether
prepared by American Capital Acquisition Partners e §:omgany
or any third party, solely or in-part, and whether preparidas a
Deliverable or otherwise.  Company hereby .aksigng ;
American Capital Acquisition Partners any owners‘:dsm rghts
that it may otherwise have in the Developments and agress to
execute such documents and perform such acts as merican
Capital Acquisition Partners deems appropriate lolpqrs,om such -

assignment. sputty Ric
_ sy Amei

3. License Restrictions e protes
e oong i

3.1 License Use. Company shall only permit us@' ' P the
Licensed Software Products in accordance with Ei.},‘?n}?tA
Company may obtain additional licenses to the Licedised
Software Products at American Capital Acquisition PmmI rs's
license fees or as detailed in Exhibit A. Company s mform
American Capital Acquisition Partners of the Iocfﬁucts’ o?' the

Server(s) on which the software is installed. Omvg N

3.2 Delivery and Copies. American Capital A,c 'ul‘mon )
Partners shall issue to Company one machine- readdhe r,opy
of the Licensed Software Products in electronic version ior_;'use
as authorized herein. American Capital Acqu13lt|qn (_aq'\ers
may provide Company with additional electronic Qgp@‘1 the
Documentation at American Capital Acquisition, i ,m.,rss '
then-current charges. Additionally, Company may r;zjie;

machine-readable copy of the Licensed Software:::
solely for backup and archival purposes. Compan
copy the Licensed Software Products, except as pe
this Section.

3.3 Additional Restrictions. Company shall nf:o)‘i i
authorize, cause or permit any third panty to: R e
(a) Copy, except as permitted in Section 3.2, modify,




(b) Reverse engineer, decompile, disassemble or otherwise
attempt to reconstruct, identify or discover any source code,
underlying ideas, underlying user interface techniques, or
algorithms of the Licensed Software Products;

(c) Lend, leass, offer for sale, sell, or otherwise use the
Licensed Software Products for the benefit of third parties; or
(d) Attempt to circumvent any license, timing, or use
restrictions that are buiit into the Licensed Software Products.

3.4 Evaluation Right. Pursuant to a validly executed Trial
Agreement, Company shall have the right during the “Proof-of-
Concept” evaluation period to use the Software solely to verify
compliance of any Enhancements with the Specifications.

4. License Fee

4.1 Fees. Company shall pay American Capital Acquisition
Partners the license fees, Maintenance and Support fees and
Consulting Services fees specified in Exhibit A.

4.2 Payment of Fees. The license fees and Services fees are
due and payable in fuil within thirty (15) days of the Effective
Date or invoice, whichever is later. Maintenance and Support
fees are due in accordance with Exhibit B. All payments are
due in U.S. dollars. For any and all amounts under this Section
not paid within thirty (15) days of the due date Company shall
pay interest at the rate of the higher of one and a half percent
(1.5%) per month or the maximum interest rate allowable by
law. In the event American Capital Acquisition Partners
engages a third party to collect payments due from Company,
Company shall reimburse American Capital Acquisition
Partners for such collection costs, including reasonable
attorney's fees.

4.3 Taxes. All charges and fees .provided for in this
Agreement are exclusive of any taxes, duties, or similar
charges imposed by any govemment. Company shall pay or
reimburse American Capital Acquisition Partners for all federal,
state, dominion, provincial, or local sales, use, personal
property, excise or other taxes, fees, or duties (excluding taxes
based on the income of American Capital Acquisition Partners)
arising out of this Agreement or the transactions contemplated
by this Agreement.

5. Maintenance and Support Services. For so long as
Company is current in the payment of all Maintenance and
Support Fees, American Capital Acquisition Partners shall
provide Maintenance and Support described in Exhibit B.

6. Limited Warranty. American Capital Acquisition Partners
warrants that the Licensed Software Products and any
Enhancements and related documentation will perform
materially in accordance with the Documentation for a period of
thirty (30) days after the first delivery of the Licensed Software
Products. Company shall have no authority to extend such
warranty to any third party. If the Licensed Software Products
do not perform as warranted, American Capital Acquisition
Partners shall within a reasonable time, at its option, provide at
no charge to Company the services required to make the
Licensed Software Products operate as warranted or replace
such Licensed Software Products free of charge. This warranty
shall not apply to errors or non-compliance to the extent
resulting from (i) modification, aiteration, customization, or
other changes made to the Licensed Software Products by
Company or by any third parly; (i) use of the Licensed
Software Products other than as permitted by this Agreement,
(ii) defect in the Licensed Software Products that has been
caused by-any of-Company's malfunctioning-equipment or third

Acquismon Partners if the non-compliance would bv:; L,een
avoided by the use of the Licensed Software Proguct +{fmr"“\out .
said programs, data or equipment; or (v) any of- ,xﬁ CAisey

described in Section 1.5 of Exhibit B.

7. Disclaimer. Except as set forth above in Sectiz “ther

Amarican Capital Acquisition Partners or its ficensci es
any warranties, whether express, implied or iory,

regarding or relating to the Licensed Software Produc.";; L.’
part thereof or any Deliverables or any Work Produa.‘.'- 'E
materials, Maintenance, Suppont, consulting or other :derjices
fumished or provided to Company under this Agreerient.
AMERICAN CAPITAL ACQUISITION PARTNERS AND/ TS
LICENSORS DO NOT WARRANT THAT THE® f;E'\F‘ED
SOFTWARE PRODUCTS, DELIVERABLES, % ‘WIORK
PRODUCT (OR ANY PARTS THEREOF) ARE OR:WILL: BE
FREE FROM PROGRAM ERRORS OR THAT THE:USE; OR
RESULTS OF USE OF THE LICENSED SOF"W;\RE
PRODUCTS WILL BE CORRECT. AMERICAN CAPITAL
ACQUISITION PARTNERS AND ITS LICENSORS - HEFIE:BY
DISCLAIM ALL IMPLIED WARRANTIES, INCLGG] (E%OF
MERCHANTABILITY AND FITNESS FOR A PEFRH,

PURPOSE WITH RESPECT TO THE LICENSED STjf
PRODUCTS (AND ALL PARTS THEREOF), DELIVEESSBUES
WORK PRODUCT AND ALL OTHER MATERIM‘ii 'AND
SERVICES, AND WITH RESPECT TO THE USE pré?(“ﬁ OF

THE FOREGOING.

8. Limitation of Liability. IN NO EVENT SHALLQA
CAPITAL ACQUISITION PARTNERS OR ITS LICIEN#E t4 BE
LIABLE TO COMPANY OR ANY THIRD PARTY FEstii 5\Nv
SPECIAL, INCIDENTAL, CONSEQUENTIAL, GRLCT:
INDIRECT OR PUNITIVE DAMAGES OF ANYH-WIND:
INCLUDING, BUT NOT LIMITED TO, LOSS OFt DATA,
MALFUNCTIONING OF SOFTWARE, LOSS OF &Y
AVAILABILITY, LOST PROFITS, LOSS OF USE, GUSE:
COVER, BUSINESS INTERRUPTION, IN ccomﬁc%ﬂon
WITH OR ARISING OUT OF THE PERFORMANCE OR USE
OF THE LICENSED SOFTWARE  PRODUETS,
DELIVERABLES, SERVICES, WORK PRODUYZY, . OR
OTHERWISE RELATING TO THIS AGREEMENT, HD‘J’!EVEH
CAUSED AND WHETHER BASED IN CONTRACEF TDRT,
(INCLUDING NEGLIGENCE) OR ANY OTHER Tme OF
LIABILITY. IN NO EVENT SHALL AMERICAN i\ \P;’I’AL
ACQUISITION PARTNERS AND ITS LICENSORS:{1#B! n'v
UNDER THIS AGREEMENT OR A BREACH“'E“'?L‘W
EXCEED THE TOTAL AMOUNT OF FEES Asmur‘f LY'
RECEIVED BY AMERICAN CAPITAL Acmk««,ltton
PARTNERS FROM COMPANY DURING THE MNINZY ‘wso)
DAY PERIOD IMMEDIATELY PRECEDING 'HF"‘ “"‘SAW
GIVING RISE TO THE LIABILITY.

@ﬁs‘iﬁﬁ

9.1 By Company. Company shall indemnify, defend rlu}h \old
harmless American Capital Acquisition Partnérs ;,dm its
licensors, affiliates, directors, employees, contractors* o
agents from and against any and all damages“ Iot;es.
settiements, reasonable attorney’s fees and expgnsZ Hased
on any third party claim or action related to or *ar-s%

(i) Company or Company's licensees’ (including an bser)
breach of any term, covenant, or warranty <:ier “this
Agreement or the EULA, (i) any representation (by t*‘_er .han
American Capital Acquisition Pariners) about the pel #:»:mmce
or operation of the Licensed Software Product that di rsjrom

9, Indemnification

American -Capital -Acquisition- Partners's- Documenfaé‘i,rn :and

n’_‘y



written marketing material provided by American Capital
Acquisition Partners; and/or (i} any claim or action by or
against a Company’s licensees, partners, distributors, vendors
and suppliers.

8.2 By American Capital Acquisition Partners. Except for
claims and/or amounts payable under Section 10.1, American
Capital Acquisition Partners shali, at its expense, defend {(or at
its option settle) Company against any claim, action or
allegation brought by a third party against Company alleging
that the Licensed Software Product infringes any United States
copyright or trade secret of a third party and shall pay any
damages or judgments awarded or settlements entered into,
subject to the provisions of this Section 9.2. Company shall
give immediate written notice to American Capital Acquisition
Partners of any such claim, action or allegation of infringement
and give American Capital Acquisition Partners the authority to
proceed as described herein. American Capital Acquisition
Partners will have sole control and the exclusive right to defend
any such claim, action or allegation and make setttements
thereof at its own discretion, and Company may not settle or
compromise such claim, action or allegation, except with prior
written consent of American Capital Acquisition Partners.

9.3 Options. In the event any such infringement, claim, action
or allegation is brought or threatened, American Capital
Acquisition Partners may use reasonable efforts to, at its sole
option and expense: (a) procure for Company the right to
continue use of the Licensed Software Products or infringing
part thereof, (b) modify or amend the Licensed Software
Products or infringing part thereof, or replace the Licensed
Software Products or infringing part thereof with other software
having substantially the same or better capabilities; or, if
neither of the foregoing is commercially practicable or cannot
be accomplished despite American Capital Acquisition
Partners’'s reasonable efforts, (c) terminate this Agreement and
repay to Company prorated amounts paid by Company for the
aftected Licensed Software Products or infringing part thereof.
The foregoing states the entire liability and obligations of
American Capital Acquisition Partners and the exclusive
remedy of Company with respect to any alleged infringement of
intellectual property rights.

9.4 Exclusions. The foregoing obligations will not apply to
American Capital Acquisition Partners to the extent the
infringement arises as a result of (i) modification or servicing of
the Licensed Software Products by Company, or their
respective authorized representatives or any third party; (ii) use
of the Licensed Software Products with any combination,
method or process not provided or specified by American
Capital Acquisition Partners; (iii) failure of Company to
implement any Updates to the Licensed Software Products
provided by American Capital Acquisition Partners; (iv) failure
to use the Licensed Software Products as specified in the
Documentation; and/or (v) uses of the Licensed Software
Products which do not comply with the license or other terms
under this Agreement.

10. Confidential information

10.1 “Confidential Information” means (i) the terms of this
Agreement; (i) the Documentation ‘and Licensed Software
Products, in object and source code form, and any related
technology, idea, algorithm or information contained therein;
(iii) either party’s product plans, designs, costs, prices, non-
published financial information, marketing plans, business
opportunities, personnel, research, development or know-how;

and (iv) any information desugnated by either par\y as‘

3

_The decision of the arbitrator-shall be final, conclu

confidential. Confidential Information does not nﬁude
information that: (a) is or becomes generally known or ﬁfamble
by publscanon commercial use or otherwise through nif fazit of
the receiving party; (b) is known or .has been reci‘ixce}g to
tanglble form by the receiving party at the time of dﬁcla ura
and is not sub,ect to restriction; (c) is independen p g;;ve

by the receiving party without use of the disclosti !g 'p
Confidential information; (d) is lawfully obtained 'it¥ T{'—a durd
party who has the right to make such dlsclosure‘! % (e) is
released for publication by the disclosing party in wr'?mf 5The
receiving party shall protect the Confidential Informat.:":(\ o5 the
other party from unauthorized dissemination and L{SCWI"’; the
same degree of care that the recewnng party uses 1 g e:Et its
own like information. The receiving party. shi apth use
Confidential Information for purposes other .{hza¥] tgio
necessary to directly further the purposes of this
The receiving party shall not disclose to third parties tf:
Confidential Information without the prior consent. of
party. -

A
Fiy

11. Term and Termination

11.1 Term. This Agreement will take effect on the ?' twe
Date and will remain in force until terminated m acr ‘( nce

with this Agreement. |

|
11.2 Termination by Customer. Customer may rmii ate
this Agreement for any reason or for no reason u }g

days wiitten notice to American Capital Acquisition %:

11.3 Termination by American Capital Isi Ion‘
Partners. American Capital Acquisition Part ;En ay
terminate this Agreement immediately upon written. fm( 2 fo
Company if Company or Company's licensee: (i) breuéges,any
materiai provision of this Agreement or the EULA and;gzpev* not
cure such breach within ten (10) days of wnttem.gg-*ece\, (i|)
admits in writing its inability to pay its debts as ttie
makes an assignment for the benefit of creditors, o
subject to direct control of a trustee, receiver .
authority, (jii) becomes subject to any bankruptcy or i
proceeding under federal or state statutes; or (iv) .an.
pay due payments more than twice.

11.4 Effect of Termination. Upon terminatiori:
Agreement, all licenses granted hereunder shall ts@ ifate,
Company shall cease using the Licensed Software ;,xo%:cts
and all other rights and duties of the parties toward egﬁ \%ﬂr\ther
will cease. Termination shall not relieve Company frof p bying
any fees accruing prior to termination and shall not restiit i the
refund of any fees paid. Sections 1,2.2,4, 8,9, 10, 1} 1
and the definitions in the Exhibits and the ownerslfzp Phv ‘Jons
in Exhibit C shall survive termination of this Agreern e,

{

11.5 Return of Licensed Software Products. Irp@edlu tely
upon termination, and in any event within thity (3(5* ng
Company shall returm or, as American Capital A:‘akumhon
Partners authorizes, destroy all copies of the f’,; tehsed
Software Products and all Confidential Information b:‘i ‘Spl‘!s ot
derivatives thereof in Company's control or poss#*’ »n?md'
upon American Capital Acquisition Partners’s requé’st._ ‘?>r'1’y |n
writing to such return or destruction. Rad

12. Arbitration. The parties agree to submit any f M"t
connection with this Agreemem to be settled oy
arbitration to be held in San Francisco, Caiifnr
accordance with the Commercial Arbitration Ry
American Arbitration Association as then in effect (“ﬁe)




binding on the parties to the arbitration. The parties shall each
pay one-half of the costs and expenses of such arbitration, and
each shall separately pay its counsel fees and expenses
unless otherwise required by law. Notwithstanding the
foregoing, the parties may apply to any court of competent
jurisdiction for a temporary restraining order, preliminary
injunction, or other interim or conservatory relief, as necessary,
without breach of this arbitration agreement and without
abridgment of the powers of the arbitrator, THIS
ARBITRATION CLAUSE CONSTITUTES A WAIVER OF THE
RIGHT TO A JURY TRIAL AND RELATES TO THE
RESOLUTION OF ALL DISPUTES RELATING TO ALL
ASPECTS OF THE RELATIONSHIP BETWEEN THE
PARTIES.

13. Miscellaneous

13.1 Independent Contractors. 1t is the intention of the
parties that the parties are independent contractors. Nothing in
this Agreement will in any way be construed to constitute either
party as an agent, employee or representative of the other.

13.2 Announcements. American Capital Acquisition Partners
may promote Company's use of the Licensed Software
Products and-Services. American Capital Acquisition Partners
may also use Company’s name in publicity materials as a
licensee of American Capital Acquisition Partners’s software
and recipient of American Capital Acquisition Partners's
Services.

13.3 Governing Law. The parties agree and acknowledge
that this Agreement will be construed in accordance with and
all disputes hereunder will be governed by the laws of the State
of California, excluding its conflict of faw rules. The United
Nations Convention on Contracts for the International Sale of
Goods shall not apply to this Agreement. Company hereby
consants to the exclusive jurisdiction and venue of the Superior
Court of Santa Clara County and/or the United States District
Court for the Northern District of California for any action
arising from or relating to this Agreement.

13.4 Notices. Notices or other communications required or
permitted to be given by either party pursuant to the terms of
this Agreement shall be given in writing to the respective
parties either sent by hand delivery, recognized overnight
courier or, if within the United States, may also be sent via
certified mail, return receipt requested. All notices shall be
deemed to have been given and received on the earlier of
actual delivery or three (3) days from the date of postmark.

13.5 Assignment. Company may not assign this Agreement,
voluntarily or involuntarily, by operation of law, or otherwise,
without first (i) obtaining the prior written consent of American
Capital Acquisition Partners and (i) paying an assignment fee
equal to 50% of the license fee specified in Exhibit A. Any
assignment in violation of the foregoing shall be null and void.
This Agreement shall be binding upon and inure to the benefit
of the parties and their permitted successors and assigns.

-4-

13.6 Force Majeure. Except for the payment of f% hed
due, neither party will be liable for a delay in performat 3 its
obligations hereunder, to the extent such delay is attrib¢ atﬂe to
causes beyond the reasonable control of such parfy,g n
communications and electrical failures and other: aci ,ofELzog
(collectively “Force Majeure”). ' 3 g%%

$ iR

13.7 Walver/Severability. Failure or delay by a,;r)arty to
enforce the provisions of this Agreement will not be’¢pisitued
as a waiver of such party’s rights under this Agreeme IH& will
not in any way affect the validity of the whole or any’ tlarpt ‘th:s
Agreement. If any term, condition, or provngrdﬁ '

Agreement is determined by a court, administrative:
arbitrator to be invalid, unlawful or unenforceable t& ariy ST
all other conditions and provisions of this Agreen,;;;rﬁx wnﬂ
nevertheless remain in full force and effect. ‘

13.8 Counterparts.
Statements of Work, may be executed (including. b i
signature) in counterparts, each of which shall.b: emg,d to
be an original but all of which shall constitute one an he game
agreement. -

.
This Agresment, includifg .gthe
facsimile

13.9 Exports. Company agrees to comply with all ext ‘n wq
and restrictions and regulations -of the United; S teg
Depanment of Commerce or other United States™ct
sovereign agency or authority, including the Unr‘l’RT ;
Export Administration Regulations, and not to expgssr 4
the export or ra-export of any technical data or af 2i0e)
Software Products or other product in violation of+&#y £
restrictions, laws or regulations. ';fﬂ i ’
. -

13.10 Government Use. The software and accihufiivi I
documentation are deemed to be “commerciy: r
software” and “commercial computer software docuﬁ
respectively, pursuant to DFAR Section 227.72¢2
Section 12.212, as applicable. Any use, mod*hcﬁt_lé'{jé; of
disclosure of the software and accompanying documanistion
by the U.S. Government shall be governed solely by tha fims
of this Agreement and shall be prohibited except to the eitent
expressly permitted by the terms of this Agreement’ . if; this
license is acquired under a U.S. government confrétct f"llse
duplication or disclosure by the U.S. Governmenti E‘fmé”ét td
restrictions set forth in subparagraphs (a) through ) Or the
Commercial Computer-Restricted Rights clausé-=a ‘
52.227-19 when applicable, or in subparagraph (c)(1j}i} of the
Rights in Technical Data and Computer Licensed :Softiyyare
clauses at DFARS 252.227-7013, and in similar clausgs i
NASA FAR Supplement. The comrac\or/manuf[ 1
American Capital Acquisition Partners.net, Inc.; .
Capital Acquisition Partners reserves all rights und :
States Copyright Laws.

13.11 Integration. This Agreement (and Exhibits
hereto, which are incorporated herein by referen
entire agreement of the parties with respect to:
matter hereof and supersedes all conmdijci
representations, understandings and agreements, Eithas
written, between the parties with respect to said sub)
No amendment will be made to this Agreement excs;
writing signed by both parties.




WHEREFORE, the parties have executed this Agreement below to indicate their acceptance of its terms.

“AMERICAN CAPITAL ACQUISITION PARTNERS, LLC.” “COMPANY”

By:
Print Name: Lee .5 W Print Name: 4/%”////%?/ e
Titte: C A£G Title:

V4

Date:‘ ,{/ 9—/ Q ,V Date:

-5-




Licensed Software Products:

EXHIBIT A
LICENSED SOFTWARE PRODUCTS AND FEES

Software Module Version Price Server Territory Facility -

4.0 See fees New Jersey facility

Requirements:

Permitted Use:
Company may use the American Capital Acquisition Partners software solely in their platform for use by customers under
contract to Company.

Tralning Fees for training provided for the first three months subsequent to the Effective Date shall be provided at no' arge
provided such training takes place at a American Capital Acquisition Partners facility and is less than 40 hours in total

this 3 month period or beyond the initial 40 hours, training shall be provided at American Capital Acquisition Partners s: 4 en

prevailing rate.

Consulting Services Fees shall be at the fees as indicated in the attached Statement of Work. Fees for Consulting S rvices
outside the scops of the attached Statement of Work shall be agreed upon in a separate agreement.

Additional Software Modules may be purchased by the Company as offered by American Capital Acquisition Partner"
then prevailing price for such modules.

Fees

Monthly Rent equal to 63% of rent and utilities charged monthly.

Leasing Equipment equal to 40% of monthly leasing costs.

o
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EXHIBITB
MAINTENANCE AND SUPPORT

1.1 Maintenance and Support Fees. The fee for standard service hours for each ane-year period of Maintenance and Support is as
set forth in Exhibit A. The Maintenance and Support Fee is due annually in advance. American Capital Acquisition Partners may mo dify
the Maintenance and Support Fee for each renewal term by written notice to Company at Jeast sixty (60) days prior to the end of the
then-current term. .

1.2 Provision of Maintenance and Support Services. Provided that Company has paid the applicable maintenance and support fe es
noted above, American Capital Acquisition Paniners will provide Maintenance and Support in accordance with its support policies and
procedures described in the Technical Support Palicy Statement attached hereto as Schedule 1, which is incorporated hereinby .
reference. The available levels of support are described therein. Support commences, and all support fees are due, on the daté the
Licensed Software Products are delivered to Company, provided however that American Capital Acquisition Pariners shall have'| no
obligation to provide support if Company fails to make payment for the Maintenance and Support. The support term shall automatically
renew, and all applicable fees shall be due, at the commencement of each successive twelve (12) month period unless Company.notifies
American Capital Acquisition Partners no later than sixty (60) days prior to the end of the then current term. (n order to reinstate-or remew
Maintenance and Support, Company must first pay American Capital Acquisition Partners the then-current annual support services fea
and all past unpaid support services fees. )

1.3 Term and Termination. Company’s Maintenance and Support obligations will commence on the Effective Date and will con
an initial term of ane year. Maintenance and Support will automatically renew at the end of the initial term and any subsequent ier
renewal term of one year unless Company has provided American Capital Acquisition Partners with a written termination notice:of #s'.
intention not to renew the Maintenance and Support at least sixty (60) days prior to the termination of the then-current term. 'ermmaa on.
of Maintenance and Support upon failure to renew will not affect the term of the license of the Licensed Software Products. :

1.4 Responsibilities of Company. American Capital Acquisition Partners’s obligations under Section 5 of the Agreement are squt-;(:t to
alt of the following:
(a) Company shall provide American Capital Acquisition Pariners with access (including dial-in and remote access) to qutnpanys
personnel and equipment during normal business hours and (b) Company shall use all commercially reasonable efforis to provide
supervision, control, backup procedures, and management of the use of the Licensed Software Products. In addition, Company.shali use
commercially reasonable efforts to implement procedures for the protection of information and the implementation of backup faulmes in
the event of errors or maltunction of the Licensed Software Products. ) *';‘ i

i€ |8
1.5 Ineligibility for Maintenance and Support. Maintenance and Support will not include services requested as a result of, of. \g_ith"
respect to, the causes set forth below (“Causes”). With respect to such Causes, should American Capital Acquisition Pannerg aggee to

provide services, American Capital Acquisition Partners’s standard rates for such services shall apply. Cyatt o
{a) accident; oy b
{b) unusual physical, electrical or electromagnetic stress; N Q: 2
{c) neglect or misuse; \eE

(d) failure of electric power, air conditioning or humidity control;

(e) failure of rotation media not furnished by American Capital Acquisition Pariners;
(f) operation of the Licensed Software Products with other media not meeting or not maintained in accordance with spemﬁcanon
(g) causes other than ordinary use; >
(h) improper installation by Company, - "- t9
(i) modification, aiteration or addition or attempted modification, aiteration or addition of the Licensed Software Products undgrtéﬂf?r?by
persons other than American Capital Acqunsmon Pariners or American Capital Acquisition Partners’s autharized representatives?™ inat
(i) use of Licensed Software Products in connection with software or technology of any party other than American Capital Acquisition
Partners that is not approved by American Capital Acquisition Partners;

(k) use of the Licensed Software Products other than in accordance with the Documentation; Lo

(1) use of the Licensed Software Products that deviates from any operating procedures established by American Capltal Acquusmon
Partners in the applicable Documentation; Jeoa
(m) use of the Licensed Software Products other than as permitted by the Agreement; T .pl: o
(n) defect in the Licensed Software Products that has been caused by any equipment, data or software not supplied by Amsrimn‘Calpltal
Acquisition Partners; i fac g

(o) use, operation or combination of the Licensed Software Products with any equipment, data or software not supplied or apprﬁbed by
American Capital Acquisition Partners. :

E \M
1.6 Additionat Company Obligations. -Company shall document and immediately report alt errors or malfunctions of the Locenged»
Software Products to American Capital Acquisition Partners. Company shall take all steps necessary to carry out procedures for the;,
rectification of errars or malfunctions promptly after such procedures have been received from American Capital Acquisition Partners

VI
1.7 Change of Fees. After the initial twelve (12) month support term, American Capital Acquisition Partners may change the support
fees set forth above by providing Company with sixty (60) days written notice in advance of the renewal date for which any change in
such fees would be effective.







Schedule 1
to
Exhibit B
TECHNICAL SUPPORT POLICY STATEMENT

SECTION 1. Definitions.

For purposes of this Schedule, the following terms shall have the following meanings:
"Minor Updates” means Updates, if any, not involving additions of substantial functionality. Minor Updates are desngnated by a change
in the number appearing after the product name to the right of the decimal point. American Capital Acquisition Partners is the sole
determiner of the availability and designation of a product revision as a Minor Update. Minor Updates exclude software releases which
are designated by American Capital Acquisition Partners as containing major Updates or new products. “Program Errors” mearis one or
more material and reproducible deviations in the standard, unmodified Licensed Software Products from the applicable specifications
shown in the documentation. '

SECTION 2. Maintenance/Updates.
In consideration of the maintenance and support fees paid by Company, American Capital Acquisition Partners will provide to Company
any Minor Updates made generally avaitable during the one (1) year term of this Technical Support Agreement, and telephone
assistance with respect to the Licensed Software Products as described in Section 3 and including (i) clarification of functions and;

features of the Licensed Software Products; (ii) clarification of Documentation pertaining to the Licensed Software Products; (lii) qwdance
in the operation of the Licensed Software Products. and (iv) error verification, analysis and correction to the extent possible by telaphone

SECTION 3. Technical Support.
Also, in consideration of the maintenance and support fees paid by Company. American Capital Acquisition Partners will provnde
Company with American Capital Acquisition Partners’s technical support services as described herein.

3.1 Back-end Support: American Capital Acquisition Partners will provide back-end support to Company for Progratn Errors
not resolved by Company pursuant to Company’s support policies set forth below. This support includes efforts to identify defective
source code and to provide corrections, workarounds and/or patches to correct Program Errors. American Capital Acquisition Pariners
will provide Company with a telephone number and an e-mail address that Company may use to report Program Errors during American
Capital Acquisition Partners’s local Califomia business hours (3am-5pm Pacific Standard Time). For priority 1 or 2 faxlurpsanmpany
agrees to notify American Capital Acquisition Partners via both telephone and e-mail. Company agrees to use reasonable, ¢ rgmerctal
efforts to address its User's front-line support questions. Company will identify one (1) member of its customer support. sx and an
alternate to act as the primary technical liaisons responsible for aill communications with American Capltal Acquisition Partners’ %@chmcal
support representatives. Such liaisons will have sufficient technical expertise, training and/or experience, for Company to pgiform its
obligations hereunder. American Capital Acquisition Partners will make reasonable efforts to correct significant Program Effors that
Company identifies, classifies and reports to American Capital Acquisition Pariners and that American Capital Acquisition -Pariners
substantiates. American Capital Acquisition Partners may reclassify Program Errors if it reasonably believes that Company’s
classification is incorrect. Company will provide sufficient information to enable American Capital Acquisition Partners to duphcate the
Program Error before American Capital Acquisition Partners's response obligations will commence. American Capital A?‘Huﬁ'vtlon
Partners will not be required to correct any Program Error caused by (a) incorporation, attachment of a feature, program, or device to the
Licensed Software Products, or any part thereof; (b) any nonconformance caused by accident, transportation, neglect, misuse; ’é‘fterahon
modification, or enhancement of the Licensed Software Products or related data; (c) the failure to provide a suitable |r4§ fation
environment; (d) use of the Licensed Software Products for other than the specific purpose for which the Licensed Software Prd fi 8 are
designed; (o) use of the Licensed Software Products on any systems other than the specified hardware platform for such: 1 icénsed .
Software Products; (f) use of defective media or defective duplication of the Licensed Software Products; or (g} failure to mcorporafe any
Minor Update previously released by American Capital Acquisition Partners which carrects such Program Error. R
Provided Program Error reports are received by American Capital Acquisition Partners during American Capital Acquisition Partners's
local California business hours (9am-5pm Pacific Standard Time), American Capital Acquisition Partners will use reasonable commercial
efforts to communicate with Company about the Program Error, via telephone or e-mail within the following targeted response times:,

PRIORITY FAILURE DESCRIPTION RESPONSE TIME

1 ) Fatal (no useful work can be done) 24 hours

2 Severe Impact (Functionality disabled):
Errors which resuit in a lack of application
functionality or cause intermittent system
failure. 4 working days

3 Degraded Operations: Errors causing

. malfunction of non-critical functions. . 10 working days ¥

4 ) Minimal Impact: attributes and/or options to | Future release, on a business jusnﬂablo

utility programs do not operate as stated. basis L 0rC 3§

plic e
American Capital Acquisition Partners will use reasonable commercial efforts to resolve each significant Program Error by prov?twg §
either a reasonable workaround, an object code patch or a specific action plan for how American Capital Acquisition Partners willc:ddress
the problem and an estimate of how long it will take to rectify the defect. American Capital Acquisition Partners reserves therigifito

charge Company addmonal fees. atJlsJ.hen standard rates for services performed in connectlon wnh reported ProgLam Errors: whubh :,é;e B
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later determined to have been due to hardware or software not supplied by American Capltal Acquisition Partners. Notwithstari ing the |
foregoing, American Capital Acquisition Partners has no obligation to perform services in connection with (i) Program Errors resi]lﬁng‘ w'
from hardware or software not supplied by American Capital Acquisition Pariners; or (u) which occur in the Licensed Soﬂware Prp:ducis i
release which is not the then current release. Vi & }

3.2 Front-line Support. Company agrees to use reasonable commercial efforts to address its User's front-llng.gsuppon
questions. if Company desires that American Capital Acqmsmon Partners provide front-line, or first level, technicai supgm:k to its
employees and other Users, then the parties shall negotfiate in good faith the terms and fees applicable for such front-| -linggup:port
services. By way of example but not limitation, such front-line support includes but is not limited to, call receipt and screening, msgallatton
assistance, problem identification and diagnosis, efforts to create a repeatable demonstration of the Program Error and, if appheab!g, the
distribution of any Minor Updates. in the absence of for fee front-line support, Company agrees that any documentation distri
Company to its employees will clearly and conspicuously state that employees should call Company for technical suppon :for
Licensed Software Products. American Capital Acquisition Partners will have no obligation to fumish any assistance, inforiatior or
documentation with respect to the Licensed Software Products, directly to Company's employees or other Users, other than:the: properly
designated liaisons. =

SECTION 4. Updates. T
During the Support Term {(defined below), Company shall be entitled to receive, free of charge, Updates to the Licensed Software: ¢
Products and Documentation released by American Capital Acquisition Partners to its customers. For avoidance of doubt, Updates do
not include any modifications or enhancements that represent a new product, as determined by American Capital Acquisition Partners in
its sole dnscretlon Amencan Capital Acqulsmon Partners shall support only the most current version of the Licensed Software P‘todugis -

$

SECTION 5. Releases. 4 _E
Standard services described herein are provided for a Licensed Software Product version from the date the version becomes gq'gé :
available until such version is retired or discontinued by Company. Prior commercial releases may be retired as follows: (i) one riibnih
after the release of a subsequent maintenance release, (i) no sooner than two (2) months after the commercial release of a new’tﬁmér _f
functional release, (iii) no sooner than three {3) manths after the commercial release of a new major functional release. In all. Fa@es, &
telephone support services may be provided with respect to *how to” use of a retired version of a Licensed Software Product fdﬂ%;x (6,)
months following its retirement. :

B-‘ é B :
SECTION 6. Reinstatement of Support Services. "ﬂ £
if Company notifies American Capital Acquisition Partners of cancellation of support services, American Capital Acqunsmon Par%)ég
obligation to provide Updates are cancelled. Company may elect to renew support services after cancellation by paying any W‘f@‘
fees that would have otherwise been paid during the cancellation period. S

SECTION 7. Reimbursable Expenses.

Company shall promptly reimburse American Capital Acquisition Partners for any reasonable out-of-pocket expenses incurred by
American Capital Acquisition Partners in connection with providing services to Company. All telecommunication charges are considered
out-of-pocket expenses. American Capital Acquisition Pariners associate time spent during air travel to and from Company Site §hal! be
calculated from airport to airport, excluding layovers, and charged as a reimbursable expense at one-half the current daily profestslongl
services rate. All such expenses will be billed as incurred. Lot g
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