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Dear Mr. Mueller:

This is in response to your letter dated December 27, 2004 concerning the
shareholder proposal submitted to Capital One by the United Association S&P 500 Index
Fund. We also have received a letter on the proponent’s behalf dated January 19, 2005.
Our response is attached to the enclosed photocopy of your correspondence. By doing
this, we avoid having to recite or summarize the facts set forth in the correspondence.
Copies of all of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,
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www.gibsondunn.com

rmueller@gibsondunn.com

December 27, 2004

Direct Dial Client No.
(202) 955-8671 C 67293-00027
Fax No.

(202) 530-9569

VIA HAND DELIVERY

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.'W.

Washington, D.C. 20549

Re:  Shareholder Proposal of United Association S&P 500 Index Fund
Securities Exchange Act of 1934—Section 14(a), Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that it is the intention of our client, Capital One Financial
Corporation (“Capital One”), to omit from its proxy statement and form of proxy for its 2005
Annual Meeting of Shareholders (collectively, the “2005 Proxy Materials”) a shareholder
proposal and a statement in support thereof (the “Proposal”) received from United Association
S&P 500 Index Fund (the “Proponent™). The Proposal requests that Capital One prepare and
issue a statement that provides information relating to, among other things, the elimination of
jobs within the Company and specifies certain information that should be included in this report.
The Proposal and related correspondence are attached hereto as Exhibit A.

Pursuant to Rule 14a-8(j), enclosed herewith are six (6) copies of this letter and its
attachments. Also, in accordance with Rule 14a-8(j), a copy of this letter and its attachment is
being mailed on this date to the Proponent, informing it of Capital One’s intention to omit the
Proposal from the 2005 Proxy Materials. Pursuant to Rule 14a-8(j), this letter is being filed with
the Securities and Exchange Commission (the “Commission”) no later than eighty (80) calendar
days before Capital One files its definitive 2005 Proxy Materials with the Commission. On
behalf of Capital One, we hereby agree to promptly forward to the Proponent any Staff response
to this no-action request that the Staff transmits by facsimile to Capital One only.

LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO
LONDON PARIS MUNICH BRUSSELS ORANGE COUNTY CENTURY CITY DALLAS DENVER
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THE PROPOSAL

The Proposal requests that Capital One “prepare and issue a Job Loss and Dislocation
Impact Statement (‘Impact Statement’) that provides information relating to the elimination of
jobs within the Company and/or the relocation of U.S.-based jobs by the Company to foreign
countries over the past five years, as well as any planned job cuts or offshore relocation actions.”
The Proposal indicates that the Impact Statement should specifically address the following:

‘Cl'

The decision-making process by which job elimination and job relocation
decisions are made, including information on board of director, management,
employee, and consultant involvement in the decision-making process;

The total number of jobs and the type of jobs eliminated in the past five years or
relocated to foreign countries in the past five years, including a description of
alternative courses of action to job relocation that were considered,;

The estimated or anticipated cost savings associated with the job elimination or
relocation actions taken by the company over the past five years;

The impact on important corporate constituents including workers, communities,
suppliers and customers; and

The effect of job elimination and job relocation decisions on senior executive
compensation over the past five years, including any impact such decisions have
had on annual bonuses or long-term equity compensation granted to senior
management.”

On behalf of our client, we hereby notify the staff of the Division of Corporation Finance
(the “Staff”) of Capital One’s intention to exclude the Proposal from the 2005 Proxy Materials
on the bases set forth below, and we respectfully request that the Staff concur in our view that
the Proposal may be excluded under:

L

II.

Rule 14a-8(i)(7) because the Proposal deals with matters related to
Capital One’s ordinary business operations; and

Rule 14a-8(i)(3) and Rule 14a-8(i)(6) because the Proposal is vague
and indefinite.

ANALYSIS

L. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because the Proposal Deals
With Matters Related to Capital One’s Ordinary Business Operations.

Rule 14a-8(1)(7) permits the omission of shareholder proposals dealing with matters
relating to a company’s “ordinary business” operations. According to the Commission’s Release
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accompanying the 1998 amendments to Rule 14a-8, the underlying policy of the ordinary
business exclusion is “to confine the resolution of ordinary business problems to management
and the board of directors, since it is impracticable for shareholders to decide how to solve such
problems at an annual meeting.” Release No. 34-40018 (May 21, 1998) (the “1998 Release™).
The 1998 Release stated that two central considerations underlie this policy. First, that “[c]ertain
tasks are so fundamental to management’s ability to run a company on a day-to-day basis” that
they are not proper subjects for shareholder proposals. Notably, the 1998 Release stated that
examples of this type of proposal include ones that address “the management of the workforce,
such as the hiring, promotion and termination of employees” (emphasis added). The
Commission stated that the other consideration underlying Rule 14a-8(1)(7) is “the degree to
which the proposal seeks to micro-manage the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.”

The Staff also has stated that a proposal requesting the dissemination of a report may be
excludable under Rule 14a-8(i)(7) if the substance of the report is within the ordinary business of
the issuer. See Release No. 34-20091 (Aug. 16, 1983). In addition, the Staff has indicated,
“where the subject matter of the additional disclosure sought in a particular proposal involves a
matter of ordinary business ... it may be excluded under Rule 14a-8(i)(7).” Johnson Controls,
Inc. (avail. Oct. 26, 1999). Under the standard set forth in the above-referenced releases and
under well-established precedent, the Proposal is excludable in its entirety because the subject
matter of the requested report relates to ordinary business matters: specifically, management
decisions regarding termination of employees and the evaluation of costs and risks from
particular business activities.

A The Proposal Involves Ordinary Business Matters Because It Relates to
Employment Decisions and Employee Relations.

Among the things specifically to be addressed in the Impact Statement is “the elimination
of jobs within the Company ... over the past five years, as well as any planned job cuts” and
“[t]he decision-making process by which job elimination and job relocation decisions are made.”
This and other aspects of the Proposal implicate the type of fundamental and complex matters
that are not proper for shareholder proposals because they involve tasks that are fundamental to
management’s ability to run a company on a day-to-day basis and delve too deeply into the
complex day-to-day operations of a company. Accordingly, as discussed further below, the Staff
has issued no-action relief under Rule 14a-8(1)(7) (and its predecessor Rule 14a-8(c)(7))
concurring that proposals addressing employment decisions and employee relations, including
the termination of employees, constitute ordinary business matters.

Most recently, in International Business Machines Corporation (avail. Feb. 3, 2004,
recon. denied Mar. 8, 2004), a proposal requested that the company’s board “establish a policy
that employees will not lose their jobs as a result of IBM transferring work to lower wage
countries.” In concurring with exclusion of the proposal under Rule 14a-8(i)(7), the Staff noted
that the proposal related to “employment decisions and employee relations.” The IBM letter is



GIBSON, DUNN & CRUTCHERLLP

Office of the Chief Counsel
Division of Corporation Finance
December 27, 2004

Page 4

only the most recent in a long line of letters where the Staff has concurred that Rule 14a-8(1)(7)
(and its predecessor, Rule 14a-8(c)(7)) allows for the exclusion of proposals relating to the
elimination of jobs. For example, in E*Trade Group, Inc. (avail. Oct. 31, 2000), the Staff
concurred with the exclusion of a proposal that requested the establishment of a “Shareholder
Value Committee,” the purpose of which was to suggest “mechanisms” to increase shareholder
value. Under this proposal, one such “mechanism” was “possible reductions in staff.” In its
response, the Staff noted that the “possible staff reductions” mechanism and another specified
example provided in the proposal related to ordinary business operations and thus agreed with
exclusion of the proposal. Similarly, in Merck & Co., Inc. (avail. Feb. 9, 2001), the Staff
concurred that the company could exclude a proposal requesting that the company, among other
things, dismiss certain senior members of the company’s scientific staff. The Staff concurred
that the proposal implicated ordinary business matters because it related to “the decision to
dismiss employees.” See also Norfolk Southern Corp. (avail. Feb. 1, 2001) (proposal urging the
board to commence a search for experts possessing specified characteristics, with the objective
of replacing the current management team, excludable under Rule 14a-8(i)(7) because it relates
to the termination, hiring, or promotion of employees); Mobil Corporation (avail. Jan. 26, 1993)
(Staff concurred that a proposal requesting that the company adopt various policies relating to its
downsizing activities could be excluded as ordinary business because it related to the
management of the workplace and general compensation issues); United Technologies Company
(avail. Feb. 19, 1993) (Staff concurred that a proposal related to employee hiring and firing could
be excluded as ordinary business); Ford Motor Company (avail. Mar. 5, 1975) (Staff concurred
that a proposal requesting that company layoffs “not be exclusive to the lower echelon” could be
excluded as ordinary business).

As with each of the precedent cited above, the Proposal addresses job elimination
measures since it requests that the Impact Statement address “the elimination of jobs within the
Company ... over the past five years, as well as any planned job cuts” and “[t]he decision-making

process by which job elimination ... decisions are made.” Thus, the Proposal is excludable under
Rule 14a-8(1)(7).

B. The Proposal Is Excludable Because It Seeks an Evaluation and Report on the
Costs of Ordinary Company Operations.

The Proposal also states that the Impact Statement should specifically address “the
estimated or anticipated cost savings associated with job elimination or relocation actions taken
by the company over the past five years.” This element of the Proposal does not address any
significant policy issue, but instead implicates only the financial consequences, risks and benefits
arising from Capital One’s workforce decisions. The Supporting Statement explicitly
acknowledges that this is the intent of the Proposal, stating, “[w]e seek to learn more about the
manner in which our Company allocates both the burdens of cost-cutting and the benefits of such
decisions.”

It is well established that a proposal seeking detailed information on a company’s
assessment of financial risks and benefits of particular aspects of the company’s operations does
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not raise a policy issue and instead delves into the minutiae and details of the ordinary conduct of
business. For example, in The Dow Chemical Company (avail. Feb. 13, 2004), the Staff
concurred that the company could exclude under Rule 14a-8(i)(7) a proposal requesting a report
related to certain toxic substances, including “the reasonable range of projected costs of
remediation or liability.” In concurring with exclusion of the proposal under Rule 14a-8(1)(7),
the Staff noted that it related to an evaluation of risks and liabilities. Similarly, in American
International Group, Inc. (avail. Feb. 19, 2004), the Staff concurred that the company could
exclude a proposal that requested the board to review and report on “the economic effects of
HIV/AIDS, tuberculosis and malaria pandemics on the company’s business strategy” because it
called for an evaluation of risks and benefits. In both Xcel Energy Inc. (avail. Apr. 1, 2003) and
Cinergy Corp. (avail. Dec. 23, 2002), the Staff concurred with the exclusion of shareholder
proposals that requested a report disclosing “the economic risks associated with the Company’s
past, present, and future emissions” [of several greenhouse gases] and “the economic benefits of
committing to a substantial reduction of those emissions related to its current business activities.”
See also The Mead Corporation (avail. Jan. 31, 2001) (excluding proposal related to a request for
an economic or financial report of the company’s environmental risks); Willamette Industries,
Inc. (avail. Mar. 20, 2001) (excluding proposal related to a request for a report on environmental
problems, including an estimate of worst case financial exposure due to environmental issues for
the next ten years). In each of these precedents, the Staff has concurred that proposals were
excludable under Rule 14a-8(i)(7) when they related to the evaluation of economic risks and
benefits. Because the Proposal here calls for a report on the costs and benefits of a particular
action—job elimination or relocation actions taken by Capital One over the past five years—it
too is excludable under Rule 14a-8(i)(7).

C. Regardless of Whether the Proposal Touches Upon Significant Social Policy
Issues, the Entire Proposal is Excludable Due to the Fact That it Distinctly
Addresses Ordinary Business Matters.

We believe that the well-established precedent set forth above supports our conclusion
that the Proposal addresses ordinary business matters and therefore is excludable under
Rule 14a-(1)(7). We recognize that the Staff has concluded that certain employment-related
proposals may focus on sufficiently significant social policy issues so as to preclude exclusion in
certain circumstances. Nevertheless, the Staff has also consistently concurred that a proposal
may be excluded in its entirety when it addresses both ordinary and non-ordinary business
matters. For example, in General Electric Company (avail. Feb. 10, 2000), the Staff concurred
that GE could exclude a proposal requesting that it (1) discontinue an accounting technique,
(11) not use funds from the GE Pension Trust to determine executive compensation, and (ii) use
funds from the trust as intended. The Staff concurred that the entire proposal was excludable
under Rule 14a-8(1)(7) because a portion of the proposal related to ordinary business matters —
i.e., the choice of accounting methods. Similarly, in Medallion Financial Corp. (avail. May 11,
2004), in reviewing a proposal requesting that the company engage an investment bank to
evaluate alternatives to enhance shareholder value, the Staff stated, “[w]e note that the proposal
appears to relate to both extraordinary transactions and non-extraordinary transactions.
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Accordingly, we will not recommend enforcement action to the Commission if Medallion omits
the proposal from its proxy materials in reliance on 14a-8(1)(7).” See also Wal-Mart Stores, Inc.
(avail. Mar. 15, 1999) (proposal requesting a report to ensure that the company did not purchase
goods from suppliers using, among other things, forced labor, convict labor and child labor was
excludable in its entirety because the proposal also requested that the report address ordinary
business matters).

Therefore, while we are aware that the Staff has, in some instances, determined that
proposals addressing the offshore relocation of jobs are not excludable under Rule 14a-8(1)(7),
see General Electric Company (avail. Feb. 3, 2004) and Sprint Corp. (avail. Feb. 5, 2004), we do
not believe that it is necessary to consider whether that aspect of the Proposal (i.e., paragraph 2
in the itemized description of the Impact Statement) raises a significant policy issue, because the
Proposal here also addresses the ordinary business issue of job loss or job elimination as a
distinct and separate element. For example, the first paragraph of the resolution describes the
proposed Impact Statement as providing information “relating to the elimination of jobs within
the Company and/or the relocation of U.S.-based jobs by the Company to foreign countries over
the past five years, as well as any planned job cuts or offshore relocation actions” (emphasis
supplied). Likewise, the itemized description of the Impact Statement in the Proposal addresses
job loss as a separate event from job relocation, and calls for information on each.! Thus,
regardless of whether the part of the Proposal addressing relocation of jobs to foreign countries is
considered to implicate a significant policy issue, under well-established precedent, the entire
proposal may be excluded because—as analyzed above—it also addresses ordinary business
matters under Rule 14a-8(i)(7). In this respect, the recent /BM letter again is directly on point.
As noted above, in International Business Machines Corporation (avail. Feb. 3, 2004; recon.
denied Mar. 8, 2004), a proposal addressing both job loss and the possible transfer of work to
“Jower wage countries” was deemed excludable because the issue of job loss relates to ordinary
business matters within the scope of Rule 14a-8(1)(7).

Likewise, the fact that one of the items that the Proposal requests Capital One to report
on relates to executive compensation? does not remove the Proposal from the scope of Rule 14a-

1" For example, the Proposal requests that the Impact Statement address “[t]he total number of
jobs and the type of jobs eliminated in the past five years or relocated to foreign countries in
the past five years” and “[t]he estimated or anticipated cost savings associated with the job
elimination or relocation actions taken by the company over the past five years” (emphasis

added).

2 The Proposal provides that the Impact Statement should address “[t]he effect of job
elimination and job relocation decisions on senior executive compensation over the past five

[Footnote continued on next page]



t

GIBSON, DUNN & CRUTCHER LLP

Office of the Chief Counsel
Division of Corporation Finance
December 27, 2004

Page 7

8(i)(7). The Staff consistently has permitted the exclusion of this type of proposal where,
although executive compensation is implicated, the proposal also addresses ordinary business
matters. For example, in Wal-Mart Stores, Inc. (avail. Mar. 17, 2003), the Staff concurred with
the exclusion of a proposal requesting that the company’s board of directors take into account
increases in the percentage of employees covered by the company’s medical health insurance
plan in determining senior executive compensation. In agreeing with exclusion of the proposal,
the Staff noted “while the proposal mentions executive compensation, the thrust and focus of the
proposal is on the ordinary business matter of general employee benefits.” See also Associated
Estates Realty Corporation (avail. Jan. 10, 2000) (permitting the exclusion of a proposal
regarding CEO compensation and the institution of a “business plan” that would include the
“disposition of non-core businesses and assets,” which the Staff concurred related, in part, to
ordinary business operations (e.g., the disposition of non-core businesses and assets)). As
discussed above, this prong of the Proposal does not affect the fact that the Proposal
fundamentally addresses job loss and job termination decisions and that another prong of the
Proposal addresses an assessment of economic costs and benefits. See E*Trade Group, Inc.
(avail. Oct. 31, 2000) (permitting exclusion of a proposal where two out of four items implicated
ordinary business matters).

Accordingly, based on the precedent described above and the Proposal’s emphasis on
ordinary business matters regarding employment decisions and employee relations, the Proposal
may be excluded in its entirety under Rule 14a-8(1)(7).

1L The Proposal is Vague and Indefinite and Thus May Be Excluded under
Rule 14a-8(i)(3) and Rule 14a-8(i)(6).

Rule 14a-8(i)(3) allows the exclusion of a shareholder proposal if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules or regulations
(including Rule 14a-9, which prohibits materially false or misleading statements in proxy
materials). We believe that the Proposal is so vague and indefinite that it violates the Rule 14a-9
prohibition on materially false and misleading statements. In addition, we believe that the
Proposal is excludable under Rule 14a-8(i)(6) because Capital One is unable to determine what
actions would be required by the Proposal and, thus, lacks the power to implement the Proposal.

The Staff has consistently taken the position that vague and indefinite shareholder
proposals are excludable under Rule 14a-8(i)(3) because “neither the stockholders voting on the
proposal, nor the company in implementing the proposal (if adopted), would be able to determine
with any reasonable certainty exactly what actions or measures the proposal requires.” Staff
Legal Bulletin No. 14B (Sept. 15, 2004); Philadelphia Electric Co. (avail. July 30, 1992). See

[Footnote continued from previous page]
years, including any impact such decisions have had on annual bonuses or long-term equity
compensation granted to senior management.”
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also Proctor & Gamble Co. (avail. Oct. 25, 2002). Moreover, a proposal is sufficiently vague
and indefinite so as to justify exclusion where a company and its shareholders might interpret the
proposal differently, such that “any action ultimately taken by the [cJompany upon
implementation of the proposal could be significantly different from the actions envisioned by
the shareholders voting on the proposal.” Fuqua Industries, Inc. (avail. Mar. 12, 1991).

In requesting information regarding the “elimination of jobs within the Company,” the
Proposal is inherently vague and indefinite as to whether it is referring to individual employee
termination decisions, even if another person is thereafter hired to fill the terminated employee’s
position, or whether it is concerned with the elimination of job positions (i.e., downsizing). The
extent of work that would be required to implement the Proposal, the content of the Impact
Statement, and any information that could be drawn from the Impact Statement, would vary
widely depending on how the topic “the elimination of jobs™ is interpreted. Because
shareholders voting on the Proposal may have different interpretations in mind and because
Capital One would not know what actions would be necessary to implement the Proposal, this
fundamental ambiguity makes the Proposal excludable under Rule 142a-8(1)(3).

In addition, the Proposal is vague and indefinite with respect to its reference to “U.S.-
based jobs.” The concept of a “U.S.-based job” has no clear meaning, because the Proposal does
not indicate how to determine where a job is “based.” For example, the determination could
depend upon where consumers are located, where management of a line of business resides, or
even where a line of business was first conceived. Alternatively, the term could refer to a
position that at some time (but the Proposal does not indicate whether that time is the present,
five years ago, or any moment within the past five years) was filled by a person resident in the
United States (regardless of that employee’s citizenship), or by a citizen of the United States
(regardless of where that person was residing). At an extreme, because the ultimate parent
company of the entity that employs all of Capital One’s employees is incorporated and managed
from the United States, all Capital One employees could be considered to have U.S.-based jobs.
On the other hand, it could be read to mean that any employee of a subsidiary incorporated
outside the United States is not a “U.S.-based job.” In short, the Proposal is entirely unclear as to
what types of jobs would be the subject of the Impact Statement. The concept of “U.S.-based
jobs” is integral to the Proposal, and, as such, its ambiguity results in the Proposal being
inherently vague and indefinite.

On prior occasions, the Staff has permitted companies to exclude proposals requesting a
report when the proposal failed to include any description of the substantive standards to be used
in assembling the report. See, e.g., Smithfield Foods, Inc. (avail. July 18, 2003) (proposal
requesting that management “prepare a report based upon the Global Reporting Initiative” and
that did not contain any definition or description of the Global Reporting Initiative was
excludable under Rule 14a-8(1)(3)); Johnson & Johnson (avail. Feb. 7, 2003) (proposal
requesting a report regarding the company’s progress concerning “the Glass Ceiling
Commission’s business recommendations” and that did not contain any description of the
substantive provisions of the Glass Ceiling Report was excluded as vague and indefinite under
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Rule 14a-8(i)(3)). See also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“it appears to us that
the proposal as drafted and submitted to the company, is so vague and indefinite as to make it
impossible for either the Board of Directors or the shareholders at large to comprehend precisely
what the proposal would entail.”). Given the ambiguities in the Proposal discussed above, both
shareholders voting for the Proposal as well as Capital One would be unclear as to what
information would be covered by the Impact Statement. Thus, the Proposal is excludable under
Rule 14a-8(i)(3) as misleading “because any action(s) ultimately taken by [the company] upon
implementation of the proposal could be significantly different from the action(s) envisioned by
shareholders voting on the proposal.” Occidental Petroleum Corp. (avail. Feb. 11, 1991). Asa
result of these vague and indefinite provisions in the Proposal, the Proposal is excludable, or,
alternatively, must be revised, under Rule 14a-8(1)(3).

The Proposal also may be properly excluded pursuant to Rule 14a-8(i)(6) since it is vague
and ambiguous, with the result that a company “would lack the power to implement” the
Proposal. A company “lacks[s] the power or authority to implement” a proposal when the
proposal “is so vague and indefinite that [the company] would be unable to determine what
action should be taken.” International Business Machines Corp. (avail. Jan. 14, 1992). As noted
above, the Proposal is so vague in its reference to key elements of the report that it would require
Capital One to produce that it would impossible for Capital One to implement it. Because it
would be impossible for Capital One to determine what action should be taken under the
Proposal, the Proposal also may be excluded from the 2005 Proxy Materials under Rule 14a-

8(i)(6)-
CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if Capital One excludes the Proposal from its 2005 Proxy Materials. We
would be happy to provide you with any additional information and answer any questions that
you may have regarding this subject. If we can be of any further assistance in this matter, please
do not hesitate to call me at (202) 955-8671.

Sincerely,
D P o
Ronald O. Mueller

ROM/deh
Enclosure

cc: Sean O’Ryan, United Association of Journeymen and Apprentices of the Plumbing and
Pipe Fitting Industry of the United States and Canada

70304102_1 (3).DOC
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PROXYVOTE PLUS

November 19, 2004
VIA FACSIMILE: 703-720-1054

Mr. Jolm G Funeran, Jr.
Corporate Secretary
Capital One Financial
1680 Capital One Drive
Mclean, VA 22102

Re: Shareholder Propagal
Dear Mr. Finnieran:

ProxyVote Plus has been retained to advise the United Association S&P 500 Index Fund
on corporate governance matters. Enclosed please find the pertinent provisions of the Agreement
hetween the United Association S&P 500 Index Fund and ProxyVote Plus demonstrating
ProxyVote Plus’s autherity to represent the Fund with regard to this proposal. You will see that
Section | of the Agreement provides us such suthority. On behalf of the United Association S&P
500 Index Fund, I hereby submit the enclosed sharehalder proposal (*Proposal”) for inclusion in
the Capital One Financial (“Company”) proxy statement to be circulated to Company
shareholders in conjunction with the next annual meeting of shareholders. The Proposal is
submitted under Rule 14(a}-8 (Proposals of Security Holders) of the U.S. Securities and
Exchange Commission's proxy regulations. The Propasel is being submitted in order to promote
an enhanced corporate governance system at the Company.

The Fund is the beneficial awner of Company stock valued in excess of §2,000 in market
value that it has held continuously for more than a year prior to this date of submission. The
Fund intends to hold the shares through the date of the Company’'s next annual meeting of
shareholders. The record holder of the stock will provide the appropriate verification of the
Fund’s beneficial ownership by separate letter.

If you have any questions or wish to discuss the Proposal, please contact Mr. Sean
O’'Ryan, 202-628-5823, United Association of Journeymen and Apprentices of the Plumbing and
Pipe Titting Industty of the United States and Canada, 901 Massachusetts Avenue, NW,,

Washington, D.C. 20001. Copies of comrespondence should be forwarded to Mr. Sean O'Ryan.
Thank you.

Sincerely,

Crai b

ee: Mr, Sean O’'Ryan, United Association
William Zitelli, Esq. UA S&P 500 Fund

Two Northiicld Plaza « Northfield, IL 60093 » Tel.: (847) 5014035 » Fax: (847) 501-2942
» B30 50

NOV 22 2884 B8:53 18475812942 PACE. 82
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Job Loss and Dislocation Impact Statement Proposzal

Resolved: That the shareholders of Capital One Financial ("“Company”) hereby
request that the Company prepare and issue a Job Loss and Dislocation impact
Statement ("Impact Statement”) that provides information relating to the
elimination of jobs within the Company and/or the relocation of U.S.-based jcbs
by the Company to foreign countries over the past five years, as well as any
planned job cuts or offshore relocation actions. Specifically, the Impact
Statement should include information on the foliowing:

1. The decision-making pracess by which job elimination and job
relocation decisions are made, including information on board of director,
managernent, employee, and consultant involvement in the decision-
making process;

2. The total number of jobs and the type of jobs eliminated in the
past five years or relocated 1o foreign countries in the past five years,
including a description of alternative courses of action to job relocation
that were considared;

3. The estimated or anticipated cost savings associated with the
job elimination or relocation actions taken by the company over the past
five years;

4, The impact on important corporate constituents including
workers, communities, suppliers and customers; and

5. The effect of job elimination and job relocation decisions on
senior executive compensation over the past five years, including any
impact such decisions have had on annual bonuses or long-term equity
compensation granted to senior management.

Supporting Statement: We believe that in order to achieve long-term corporate
success a company must address the interests of constituencies that contribute
to the creation of long-term corporate value. These include shareowners,
customers, senior management, employees, communities, and suppliers.

The Institute for Policy Studies/United for a Fair Economy recently issued a
report  “Executive Excess 2004: Campaign Contributions, Oulsourcing,
Unexpensed Stock Options and Rising CEO Pay," August 31, 2004, This report
noted:

Top executives at the 50 largest outsourcers of service jobs made
an average of $10.4 million in 2003, 46 percent more than they as a
group received the previous year and 28 percent more than the
average large-company CEO. These 50 CEOs seem to be
persanally benefiting from a trend that has already cost hundreds of
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theusands of U.S. jobs and is projected to cost milions more over
the next decade.

The Impact Statement seeks to elicit information about the process by which our
Company has determined to either reduce or relocate jobs fa foreign countries
over the past five years., We seek to learn more about the manner in which our
Company allocates both the burdens of cost-cufting and the benefits of such

decisions.

We believe shareowners would bensafit by having information about how much a
company hoped to save by reducing Jobs, how much it actually saved, and how
much senior management was rewarded for such savings. In this way
shareowners could begin to judge for themselves whether the company is being
managed well for the long term or seeking shor-term gains. Shareowners could
also judge whether directors are providing appropriate incentives to senior
management.
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: PROXY VOTING sehvrces AGREEMENT

" This Agreement i5 made effective as of the date it is last executed below
between The Advisors” Inner Circle Fund, a Massachusetts business trust (the
"Trust"), on bshalf of Its series the United Association S&F 500 Index Fund (the

’ “Fund"), and ProxyVote Plus LLC (the "Menager’).

WHEREAS, the Fund is intended primarily as an investment vehicle for
‘members of the United Association of Journeymen and Apprer_rtrces of the Plumbing
and Pipe Fltting Industry of the United States and Canada (the."UA"), either through
direct investment by UA members or thrcugh rnvestment by UA pension funds;

WHEREAS, the Board. of Trustees of the Tnsst has determlned that it is.

approprate for the Fund to exercise the proxy voting rights appurtenant to securities
held by the Fund'in a manner which are believed to be consistent with the interests

of UA members;

WHEREAS, National Cify Investment Management Co., which serves as
Inveetment adwserto the Fund, and UA, has each advised the anrd of Trustees of

the Trust that it believes that the Managsr is an appropriate party to determine the
interest of UA members with respect to matters on which a shareholder vote is
saught and ‘o vote proxies consistent wrth the interests, of UA members;

' " WHEREAS, the “Trust, on behaif of the Fund, desires to appoint the Manager
as agent to assume-the respongjbilities of investment management consisting of the
right to vote proxies appurtenant to shares of c:orporate stock held by the Fund ina -
rmanner consistent with the guidelines set forth in the  Proxy . Voﬂng Guldeirnes

attached to this Agreement as Exhibit | (the "Guidelines”);

NOW THEREFORE; the Trust, on ‘pehalf of the Fund, and the Manager do :
hereby agree each with the other as follows: . -

1. _&ggomtmem and Authority cf Manaaer The Trust, on behalf of the
Fund, hereby appomts the Manager as its agent to exercise the proxy voting rights .
appurtenant to securitles held by the Fund as set forth below. The Manager shall
have full - discretionary authority to cast proxy votes.or sponsor or withdraw
sharehoider pmposals as it, without consultation or confirmation, may determine to
~ be appropriate in accordance with the Manager's fiduciary duty and the Guidelines.
The Manager shall keep all information it gathers about the Trust or the Fund in the
strictest confidence except to ‘the extent that the Trust hereby authorizes the
Manager te disclose whether the Fund is eligible to sponsor shareholder proposals
in conjunction with the Manager s program of coordmated sharehalder activism, '

2. lnformatron and Reporis. The Manager will provide the Trust with'
annual reports within 80 days after the close of the calendar year that iist.every
proxy vote cast during the reporting perlod, the issue involved, and the reason the

1-Was5983787.4
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Eptire Aareement and Amendments. This document contains an

'express:on of the antire Agreement of the parties and supersedes all other priorand
contemporangous proposals, agreements, contracts, representations, and |
understandings, whether written or oral, between the parties with respect to the
subject mattér hereof. This Agreement may only be modified in writing by the
rapresentatives of both parties hersto. * If any provision of this Agreement is
“deciared ‘to be invelid, such declaratlon will not affect the valldily -of any ather

_ provfsrons . 4
i5.  Notices. Any notice glven hersunder shall be in writing and shalil be.

. served upan the other panty personally, or by first class mail, postage prepaid. Any
notice to the Manager shall be made at the fohowlng addresa

Craig M. Rosenberg, President

ProxyVote Plis, LLC

Two Northfield Plaza, Suite 211
. Northfleld, IL 60083

. Any notice to the Trust shall be made at the fol[owmg address
Whlliam E. Z:te!h Jr.
SEl investment Giobal Funds Servnces
One Freedom Vallay Drive
Oaks, PA 13456 :

: Either party may change-its address by notice to-the other party.

ProxyVote Plus, LLC

By:. 1. £

Tit-le:'r’e'f._s, '

Date: 13126122 2 . |

1-WAMO83787.4 4
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The Advisors' lnher Circle Fund, on behalf .
of the Unlted Association S&P 500 Index Fund

By: M € ;5 '

Title: v‘p

Date: "/ ’/‘7 ¥

1-WA/1283787.4 ' g
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PROXYVOTE PLUS, LLC F—E_‘* o
2 NORTHFIELD PLAZASNORTHFIELD, IL 60003!] r.._@ E IRVAE r
(347)501-4035eF(847)501-2942 i B
W v 22 |1
FACSIMILE TRANSMITTAL SHERT IJOHN G F,NNERAN ‘
O FROM: %—hﬁj
M, John Finneran Craig Rasenberg
COMPANY: DATE,
11/19/2004
FAX NUMDER: TOTAL NO. OF PACES INCLUDING COVER,
703-720-1094 ?
PHONE NUMBER: SENDER'S REFERENCE NUMDER:
RE: [ee5
Shareholder Proposal

O urgeNT [CIrORREVIEW S pLEasE cOMMENT () PLEASE REPLY [ PLEASE RECYCLE

NOTES/ COMMENTS:
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PrROXYVOTE PLUS

January 19, 2005

Office of Chief Counsel

Division of Corporate Finance
Securities and Exchange Commission
450 Fifth Street, N.W,

Washington, D.C. 20549

Re:  Response to Capital One Financial Corp's Request for No-Action
Advice Concerning the United Association S&P 500 Index Fund’s
Shareholder Proposal

Dear Sir or Madam:

The United Association S&P 500 Index Fund (the "Fund") hereby submits this letter in
reply to Capital One Financial Corp's (“Capital One” or “the Company”) Request for No-
Action Advice concerning the shareholder proposal ("Proposal”) and supporting
statement our Fund submitted to the Company for inclusion in its 2005 proxy materials.
The Fund respectfully submits that the Company has failed to satisfy its burden of
persuasion and should not be granted permission to exclude the Proposal. Pursuant to
Rule 14a-8(k), six paper copies of the Fund’s response are hereby included and a copy
has been provided to the Company.

The Company Fails to Satisfy Its Burden of Persuasion that the Proposal May Be
Excluded Under Rule 14a-8(i)(7).

Rule 14a-8(1)(7) permits a company to omit a shareholder proposal if it relates to a
company’s “ordinary business” operations. In the Final Rule: Amendments to Rules on
Shareholder Proposals, Release No. 34-40018 (May 21, 1998) the Securities and
Exchange Commission announced that it was reversing its position in order to allow
employment-related shareholder proposals raising social policy issues to be included in
companies’ proxy materials. The Commission noted that “[o]ver the years, the Division
[of Corporation Finance] has reversed its position on the excludability of a number of
types of proposals,” including plant closings and executive compensation matters. It

stated:

Since 1992, the relative importance of certain social issues relating to employment
matters has reemerged as a consistent topic of widespread public debate. [] In
addition, as a result of the extensive policy discussions that the Cracker Barrel
position engendered, and through the rulemaking notice and comment process, we
have gained a better understanding of the depth of interest among shareholders in
having an opportunity to express their views to company management on

Two Northfield Plaza + Northfield, IL 60093 « Tel.: (847) 501-4035 + Fax: (847) 501-2942
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employment-related proposals that raise sufficiently significant social policy
issues. (footnote omitted)

The Fund submitted the shareholder proposal requesting that the Company prepare a Job
Loss and Dislocation Impact Statement (“Impact Statement”) in order to gain for itself
and other shareholders a better understanding of the process by which the Company
determines it should eliminate positions in the U.S. while outsourcing those positions to
other countries. The Proposal specifically seeks to ascertain who is involved in that
process, how that process is justified; e.g., projected cost savings; what, if any, study of
the impact of such decisions is made; and, importantly, how senior executive
compensation is impacted by such decisions.

The Company does not deny, nor, we contend, could one reasonably suggest that the issue
of outsourcing jobs does not raise a significant social policy issue. The issue of
outsourcing has prompted a great public debate, commanding tremendous media and
public attention, as well as that of economists, academics, and politicians. It was a major
topic in the most recent federal elections.

In Release No. 34-40018 the Commission noted that the policy underlying the ordinary
business exclusion rested on two central considerations: first, that some tasks were so
fundamental to management’s ability to run a company on a day-to-day basis that they
could not be subjected to shareholder oversight, such as hiring, promoting, or terminating
employees and, second, that shareholders should not be allowed to seek to
“micromanage” the company. In regard to the first consideration, the Commission
specifically stated that “proposals relating to such matters but focusing on sufficiently
significant social policy issues” would not be excludable. In regard to the second
consideration, that shareholders not seek to “micromanage” the Company, the
Commission had this to say:

More specifically, in the Proposing Release we explained that one of the
considerations in making the ordinary business determination was the degree to
which the proposal seeks to micro-manage the company. . . Some commenters
thought that the examples cited seemed to imply that all proposals seeking
detail . . . necessarily amount to ‘ordinary business.’[] We did not intend such an
implication. . . [P]roposals may seek a reasonable level of detail without running
afoul of these considerations.[] (footnotes omitted)

Rather than argue that the outsourcing of jobs and its effect on executive compensation
does not raise a significant social policy issue, the Company claims that the proposal
seeks overly detailed information, some of which purportedly invokes general business
matters. We respectfully submit such is not the case. Shareholders have every right to
review the type of information requested in the Impact Report.

The Fund submitted the Proposal to the Company because it has been identified as a
leading outsourcing company. The study cited in the Supporting Statement of the
Proposal, entitled “Executive Excess 2004: Campaign Contributions, Outsourcing,
Unexpensed Stock Options and Rising CEO Pay,” published by the Institute for Policy



Studies and United for a Fair Economy, August 31. 2004, identifies the Company as one
of the fifty leading services-outsourcing companies in the U.S. for 2003. The report
discusses the widespread concerns over outsourcing U.S. jobs. It notes that even as
hundreds of thousands of U.S. jobs have been outsourced, with millions more projected
over the next decade, senior executives receive enormous pay packages. It also notes that
the disparity between the pay of rank-and-file workers and CEOs continues to expand.

The Fund submitted the proposal to this company because it has been identified as a
leading outsourcer of U.S. Jobs. The Impact Report requests that the Company provide
shareholders reasonable insight into this process. Typically, the decision to outsource
jobs is justified by discussing the savings that result; the Report requests information on
whether, in fact, projected savings actually resulted. Compensation Committee Reports
often extol the outstanding performance of management in overseeing the company and
the benefits that accrue to shareholders as a result. The Report requests a description of
what compensation incentives senior management is provided to eliminate and relocate
jobs, including specifically the impact such decisions have on annual bonuses or long-
term equity compensation.

Unlike many of the cases cited by the Company in its request for no-action relief, our
Proposal does not seek to micromanage the Company either by prohibiting — or for that
matter encouraging — such job cuts and outsourcing of jobs. It does not tell the Company
it should not close a particular call center and move it to another country, nor that certain
employees cannot be — or should be — terminated. The essence of the Proposal is our
Fund’s desire to learn more about the manner in which the Company makes these
significant decisions about cutting costs by eliminating and outsourcing jobs while
rewarding other employees — senior management — for successfully doing so. Unlike 7he
Walt Disney Company (Dec. 15, 2004), the thrust and focus of our proposal is not on an
ordinary business matter, but on the significant social policy issue of outsourcing jobs.
As in General Electric Company (Feb. 3, 2004), which urged the board to establish an
independent committee to report on damage to General Electric’s brand name and
reputation in the U.S. as a result of outsourcing and offshoring of work to other countries,
the Impact Report the Fund requests is appropriate and one to which shareholders are
entitled.

The Company Fails to Satisfy Its Burden of Persuasion that the Proposal May Be
Excluded Under Rule 14a-8(i) (3 and 14a-8(i)(6)).

The Proposal is neither vague nor indefinite and the Company should not be allowed to
exclude the Proposal under Rules 14a-8(i)(3) and (6). The Proposal clearly relates to the
relocation of job positions from the U.S. to other countries. One could not reasonably
read the Proposal as requesting information concerning the termination of a particular
individual employee nor is the term U.S.-based job vague. The Company endeavors to
create confusion where none exists. When a company closes a plant or a call center that
is operating in the U.S., and eliminates 1,000 jobs as a result, then proceeds to open a
facility doing that work in another country, it has eliminated 1,000 U.S. based jobs. To
the extent that another definition of U.S.-based jobs is appropriate, the Company has
discretion in implementing this precatory proposal to provide an appropriate definition.



We respectfully submit that the Company has failed to satisfy its burden of persuasion
under either Rule 14a-8(i)(7) or Rule 14a-8(i)(3) and (6) and that the Staff should not
concur with the Company’s view that the Proposal is excludable.

Sincerely,

. )
—4
CraizRosenberg—/

cc: Ronald O. Mueller, Esq.
Mr. Sean O'Ryan, United Association



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



February 3, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Capital One Financial Corporation
Incoming letter dated December 27, 2004

The proposal requests that Capital One issue a statement that provides
information relating to the elimination of jobs within Capital One and/or the relocation of
U.S.-based jobs by Capital One to foreign countries, as well as any planned job cuts or
offshore relocation activities.

There appears to be some basis for your view that Capital One may exclude the
proposal under rule 14a-8(i)(7), as relating to Capital One’s ordinary business operations
(i.e., management of the workforce). Accordingly, we will not recommend enforcement
action to the Commission if Capital One omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(7). In reaching this position, we have not found it necessary to
address the alternative bases for omission upon which Capital One relies.

Sincerely,

Rebekah J. Toton
Attorney-Advisor




