UNITED STATES @/

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

LT

DIVISION OF
CO]RPORATION FINANCE

05003113 January 18, 2005

|
Ronald O. Mueller , -
Glbson Dunn & Crutcher LLP Act: / C]ﬁ#
1050 Connecticut Avenue, NW. Section:
Washmgton DC 20036-5306 Rule: HAE

] Public
Re:  General Electric Company Availability: / /5/ 005

H‘ Incoming letter dated December 10, 2004

De‘;ar Mr. Mueller:

*i This is in response to your letter dated December 10, 2004 concerning the
shareholder proposal submitted to GE by David I. Caplan. We also have received two
letters from the proponent dated December 17, 2004. Our response is attached to the
enolosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
als‘;o will be provided to the proponent.

! In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals

jl

} Sincerely,
! \ FEB 04 Zﬂﬂﬁ Jonathan A. Ingram
| D Deputy Chief Counsel

|
|

Enclosures

cci  David L. Caplan |
i 247 SE 3rd Avenue
Delray Beach, FL 33483




- GIBSON, DUNN & CRUTCHER LLP
‘ LAWYERS

A REGISTERED LIMITED LIABILITY PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS

1050 Connecticut Avenue, N.W. Washington, D.C. 20036-5306
! (202) 955-8500

www.gibsondunn.com

rmueller@gibsondunn.com
December 10, 2004
Direct Dial Client No.
(202) 955-8671 C 32016-00092

Fax Nd.
(202) 530-9569

VIA HAND DELIVERY

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Shareowner Proposal of David Caplan
Securities Exchange Act of 1934—Section 14(a), Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that it is the intention of our client, General Electric Company
(“GE”), to omit from its proxy statement and form of proxy for its 2005 Annual Shareowners
Meeting (collectively, the “2005 Proxy Materials™) a shareowner proposal and a statement in
support thereof (the “Proposal”) received from David Caplan (the “Proponent™). The Proposal
states: “Resolved: No funds shall be expended by GE for advertising in any TV or radio station
or newspaper, brought to GE’s attention, that carries any statement advocating firearm control
legislation.” The Proposal and related correspondence are attached hereto as Exhibit A.

On behalf of our client, we hereby notify the staff of the Division of Corporation Finance
(the “‘Staff”) of GE’s intention to exclude the Proposal from the 2005 Proxy Materials on the
bases set forth below, and we respectfully request that the Staff concur in our view that:

L The Proposal is excludable under Rule 14a-8(i)(7) because the Proposal deals
with matters relating to GE’s ordinary business operations;

IL The Proposal is vague and indefinite and thus is excludable under
Rule 14a-8(i)(3) and Rule 14a-8(i)(6); and
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III.  The Proposal is excludable or should be revised under Rule 14a-8(i)(1) as the
proposal is not a proper subject for action by shareowners under the laws of
New York.

Pursuant to Rule 14a-8(j), enclosed herewith are six (6) copies of this letter and its
attachments. Also, in accordance with Rule 14a-8(j), a copy of this letter and its attachments is
being mailed on this date to the Proponent, informing him of GE’s intention to omit the Proposal
from the 2005 Proxy Materials. Pursuant to Rule 14a-8(j), this letter is being filed with the
Securities and Exchange Commission (the “Commission”) no later than eighty (80) calendar
days before GE files its definitive 2005 Proxy Materials with the Commission. On behalf of GE,
we hereby agree to promptly forward to the Proponents any Staff response to this no-action
request that the Staff transmits by facsimile to GE only.

ANALYSIS

I. The Proposal May Be Excluded under Rule 14a-8(i)(7) Because the Proposal
Deals With Matters Related to GE’s Ordinary Business Operations.

~ Under Rule 14a-8(i)(7), a company may omit a shareowner proposal from its proxy
matefials if the proposal “deals with a matter relating to the company’s ordinary business
operations.” The Staff has issued no-action relief under Rule 14a-8(i)(7) (and its predecessor
Rule'14a-8(c)(7)) with respect to numerous proposals relating to the manner in which companies
advertise and market their products. Consistent with these previous Staff decisions, we believe
that the Proposal may be omitted from GE’s 2005 Proxy Materials pursuant to Rule 14a-8(i)(7)
because it proposes to restrict the TV stations, radio stations and newspapers where GE can
advertise and market its products.

As explained by the Commission in 1998, the ordinary business exclusion under
Rule'14a-8(i1)(7) is premised, in part, on the idea that “[c]ertain tasks are so fundamental to
management’s ability to run a company on a day-to-day basis that they could not, as a practical
matter, be subject to direct shareholder oversight.” Exchange Act Release No. 40,018 (avail.
May 21, 1998). GE’s advertising and marketing decisions result from a complex process that
considers business objectives, target audiences, competitors’ products and marketing efforts and
creative matters. These decisions are predicated on GE’s knowledge and understanding of the
marketplace and consumer and market research regarding that marketplace. Moreover, this type
of information generally is not available to shareowners. Accordingly, these advertising
decisions cannot, “as a practical matter, be subject to direct shareholder oversight.” Id.

Consistent with this view, the Staff has concurred that shareowner proposals seeking to
regulate the manner in which a company advertises its products are excludable because they
implicate ordinary business matters. For example, in Hershey Foods Corporation (avail.

Dec. 27, 1989), the proponent requested that the company direct its advertising agency to
discontinue advertising the company’s products on MTV following the company’s sponsorship
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of an.allegedly sexually explicit video. The Staff concurred that this proposal was excludable
under the predecessor to Rule 14a-8(i)(7) as the proposal related to the company’s ordinary
business operations. See also General Mills, Inc. (avail. July 14, 1992) (granting no-action relief
for a proposal prohibiting the company from advertising its products on television programs that
are insulting to any racial, ethnic or religious group); and General Mills, Inc. (avail. June 20,
1990) (granting no-action relief for a proposal prohibiting the company from advertising the
company’s products on programs that encourage homosexuality or pornography).

As with the letters discussed above, this Proposal would prevent GE from advertising its
products and services in a medium that includes statements advocating a particular position on a
social issue. Specifically, the Proposal would prevent GE from advertising on any television
station, on any radio station or in any newspaper that “carries any statement advocating firearm
control legislation.” However, the letters discussed above demonstrate that the Staff consistently
has concurred that proposals seeking to limit a company’s advertising to mediums that advocate
certain social positions implicate the “ordinary business” exclusion.

 More generally, the Staff has also consistently concurred that proposals relating to the
nature of a company’s advertising, marketing and promotions concern the ordinary course of
business operations and are excludable under Rule 14a-8(i)(7). Thus, the Staff has permitted
propdsals seeking to regulate advertising to be excluded under Rule 14a-8(i)(7). For example, in
Exelon Corporation (avail. Feb. 18, 2003) the Staff concurred that a proposal requesting that “all
shareholders have a vote for any future promotions” implicated the company’s ordinary business
operations. See also CBRL Group, Inc. (avail. Aug. 28, 2001) (proposal requesting that the
board of directors acquire a song and music to use in advertising the company’s products); J.C.
Penney Co., Inc. (avail. Mar. 30, 2000) (proposal to regulate content of company advertising);
The Quaker Oats Company (avail. Mar. 16, 1999) (proposal requesting the formation of an
employee committee to review advertising for content that “demeans or slanders any people
based on race, ethnicity or religion”); and Kellogg Company (avail. Feb. 3, 1989) (proposal
seeking to dictate the manner in which a company advertises its products).

* Each of these no-action letters makes clear that proposals that attempt to regulate the
manner or method of a company’s advertising are excludable because they relate to a company’s
ordinary business operations. Similar to these letters, this Proposal would clearly restrict the
manner and method of GE’s advertising by limiting the medium in which GE would be
permitted to advertise. Accordingly, because the Proposal seeks to dictate the manner in which
GE advertises its products and services, the Proposal may be excluded under Rule 14a-8(i)(7) as
dealing with GE’s ordinary business operations.

II.  The Proposal is Vague and Indefinite and Thus Is Excludable under
- Rule 14a-8(i)(3) and Rule 14a-8(i)(6).

Rule 14a-8(1)(3) allows the exclusion of a shareowner proposal if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules or regulations
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(including Rule 14a-9). We believe that the Proposal is so vague and indefinite that it violates
the Rule 14a-9 prohibition on materially false and misleading statements. In addition, we believe
that the Proposal is excludable under Rule 14a-8(1)(6) because GE is unable to determine what
actions would be required by the Proposal and, thus, lacks the power to implement the Proposal.

- The Staff has consistently taken the position that vague and indefinite shareowner
proposals are excludable under Rule 14a-8(i)(3) because “neither the stockholders voting on the
proposal, nor the company in implementing the proposal (if adopted), would be able to determine
with any reasonably certainty exactly what actions or measures the proposal requires.” Staff
Legal Bulletin No. 14B (Sept. 15, 2004). Moreover, a proposal is sufficiently vague and
indefinite so as to justify exclusion where a company and its shareowners might interpret the
proposal differently, such that “any action ultimately taken by the [c]Jompany upon
implementation of the proposal could be significantly different from the actions envisioned by
the shareholders voting on the proposal.” Fugua Industries, Inc. (avail. Mar. 12, 1991).

The Proposal is inherently vague and misleading in three respects. First, it is unclear
What';standard is intended by the reference to any “TV or radio station or newspaper, brought to
GE’siattention, that carries any statement advocating firearm control legislation.” For example,
as GE reported in its Form 10-K for the fiscal year ended December 31, 2003, GE and its
consolidated affiliates employed 305,000 persons worldwide. It is unclear whether any such
“TV or radio station or newspaper” would be “brought to GE’s attention,” as contemplated by
the Proposal, if any of these 305,000 employees learned of it. Moreover, it is unclear whether
this phrase suggests that GE would have an obligation to research whether any “TV or radio
station or newspaper” where GE intended to advertise had ever carried such a statement.

Second, the Proposal’s reference to “any statement advocating firearms control legislation” is
similarly vague and indefinite. The Proposal would place GE in the position of determining (a)
whether a statement “advocated” for such legislation, and (b) whether certain legislation could be
viewed as supporting “firearms control.” Finally, it is unclear whether the Proposal’s use of the
word “carries” suggests that the Proposal applies only to television stations, radio stations and
newspapers that carry such advertising at the same time GE intends to also advertise or instead if
those mediums have ever carried such advertisements.

The supporting statements in the Proposal fail to clarify these material ambiguities.
Thus, the Proposal is excludable under Rule 14a-8(i)(3) as misleading “because any action(s)
ultimately taken by [the company] upon implementation of the proposal could be significantly
different from the action(s) envisioned by shareholders voting on the proposal.” Occidental
Petroleum Corp. (avail. Feb. 11, 1991). See also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961)
(*“it appears to us that the proposal as drafted and submitted to the company, is so vague and
indefinite as to make it impossible for either the Board of Directors or the shareholders at large
to comprehend precisely what the proposal would entail.”). As a result of these vague and
indefinite provisions in the Proposal, the Proposal is excludable under Rule 14a-8(i)(3).
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The Proposal also may be properly excluded pursuant to Rule 14a-8(1)(6) since it is vague
and ambiguous, with the result that a company “would lack the power to implement” the
Proposal. A company “lacks(s] the power or authority to implement” a proposal when the
proposal “is so vague and indefinite that [the company] would be unable to determine what
action should be taken.” Int’l Business Machines Corp. (avail. Jan. 14, 1992). Because it would
be impossible for GE to determine what action should be taken under the Proposal, the Proposal
also may be excluded from the 2005 Proxy Materials under Rule 14a-8(i)(6).

III.  The Proposal May Be Excluded or Should Be Revised under Rule 14a-8(i)(1)
Because the Proposal Is Not a Proper Subject for Action by Shareowners
- under the Laws of the State of New York.

We believe that GE may exclude the Proposal under Rule 14a-8(i)(1) because, unless the
Proponent revises the Proposal, the Proposal is not a proper subject for action by shareowners
under the laws of New York, the jurisdiction of GE’s incorporation. The Proposal is phrased in
mandatory rather than precatory language, and would therefore require GE to take certain
actions. Specifically, the Proposal states, “[n]o funds shall be expended by GE for advertising in
any TV or radio station or newspaper, brought to GE’s attention, that carries any statement
advocating firearm control legislation.” Accordingly, the Proposal would require GE to perform
specific actions, leaving no discretion in the matter to GE’s Board of Directors.

- Section 701 of the New York Business Corporation Law provides that, in the absence of
a specific provision in a company’s certificate of incorporation giving the power directly to the
shareowners, a New York corporation’s business and affairs are to be managed under the
direction of its board of directors. Neither GE’s Certificate of Incorporation nor By-Laws
contains such a provision.

The note to paragraph (1)(1) under Rule 14a-8(i)(1) states, in pertinent part, that,
“[d]epending upon the subject matter, some proposals are not considered proper under state law
if they would be binding on the company if approved by shareholders. In our experience, most
proposals that are cast as recommendations or requests that the board of directors take specified
action are proper under state law.” In addition, Staff Legal Bulletin No. 14 (“SLB No. 14”)
(avail. July 13, 2001) states: “[w]hen drafting a proposal, shareholders should consider whether
the proposal, if approved by shareholders, would be binding on the company. In our experience,
we have found that proposals that are binding on the company face a much greater likelihood of
being improper under state law and, therefore, excludable under rule 14a-8(i)(1).”

The Staff has consistently concurred that a shareowner proposal mandating or directing a
company’s board of directors to take certain action is inconsistent with the authority granted to a
board of directors under state law and violative of Rule 14a-8(i)(1) unless amended by the
proponent to make them precatory. See, e.g., Phillips Petroleum Co. (avail. Mar. 13, 2002)
(stating that a shareowner proposal requiring a formula limiting increases in certain executives’
salaries may be omitted from the company’s proxy material under Rule 14a-8(i)(1). The Staff
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also previously has agreed that mandatory proposals contradict the authority vested in directors
under the New York Business Corporation Law. See, e.g., International Paper (avail. Mar. 1,
2004) (permitting the company to exclude a proposal prohibiting future stock option grants to
certain executive officers as an improper subject for action by shareowners of New York
corporation unless it was revised); and Phelps Dodge Corporation (avail. Dec. 12, 2003)
(permitting the company to exclude a proposal mandating that it cease making charitable
contributions as an improper subject for action by shareowners of New York corporation unless
it was revised).

For purposes of this letter, as a member in good standing admitted to practice before
courts in the State of New York, I am of the opinion that the Proposal is not a proper subject for
action by GE’s shareowners under the laws of the State of New York. Therefore, we believe that
the Proposal is excludable from GE’s 2005 Proxy Materials under Rule 14a-8(i)(1) because,
unless the Proponent revises the Proposal, it would require GE to stop expending any funds for
adveﬁising on any TV or radio station or newspaper that “carries any statement advocating
firearm control legislation,” leaving no discretion or authority in the matter to GE’s Board of
Directors.

CONCLUSION

- Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if GE excludes the Proposal from its 2005 Proxy Materials, or, alternatively,
if exclusion is not deemed appropriate, to require the Proponent to revise the Proposal as
requested above. We would be happy to provide you with any additional information and
answer any questions that you may have regarding this subject. If we can be of any further
a551stance in this matter, please do not hesitate to call me at (202) 955-8671 or Thomas J. Kim,
GE’s: Corporate and Securities Counsel, at (203) 373-2663.

Sincerely,
Donatet 0. Muellon
Ronald O. Mueller ewl
ROM/eai
Enclosure
cc: Thomas J. Kim, General Electric Company
David Caplan

70297160_6.DOC
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DAVID I. CAPLAN

a 247 SE 3*° AVENUE
DEeLRAY BEACH FL 33484

TEL.: 561-330-3269

May 21, 2004
'Bienjamin'W. Heineman, Jr., "R :
Secretary, General Electric Company - . ECE| VED
Fairfield CT 06828 | MAY o
| | | | B b 7 7004
,; - | | | *HEINEMAN, g

Dear Mr. Heineman,

Re: Shareholder Proposal for Inclusion in the GE Proxy Materials for the
) 2005 Annual Meetmg of Shareholders

Enclosed is my proposal together with supportmg statement, for mclusron in the GE
proxy materials for the forthcoming 2005 annual meeting of shareholders

j
il
4

- my stock broker, Sean G. Davis, indicating my continuous ownership, held in my Smith
. Barney Account of GE shares worth more than $2,000.00 for more than a year previous to
date. Also enclosed is a history of my GE stock transactions, further showing this -

ecﬁntinuous ownership of GE shares. Please be advised that I intend to continue this

o»f‘vnership, of GE shares through the date of the 2005 GE annual meeting.

|

, In accordance with SEC rules and regulations, please inform whether or not the
pr“oposal and supporting statement failed to comply with any of the SEC requirements, and

if f‘any such requirement was not satisfied, then how.

i Sincerely,

I ' 1“%

David I. Caplan

‘ Also enclosed is a letter dated May 12, 2004, on Smith Barney letterhead signed by



Shareholder David Caplan's Proxy Proposal and Supporting Statement - . : Page 1 of 2

To GE v
From: David Caplan, Shareholder
Date May 21, 2004

RE Shareholder Davrd Caplan S Proxy Proposal and Supportrng
'Statement

Resolved No funds shall be expended by GE for advemsmg in any TV or radio station

' or newspaper, brought to GE’s attention, that carries any statement advocating firearm

control legislation.

Shareholder’s Supporting Statement

Frrearm control laws disable the public from defending itself. Sudden unforeseen

B 'catastrophes like “9/11” exacerbate the problem: the police are then called away to rush to

the scene, whereby the general public is deprived of police protection. Even under the best
of circumstances, the police cannot be everywhere at once to respond to your emergency

|
needs in time.

, The U.S. Supreme Court has repeatedly declared that, from ancient times to the present, the
rmlltla comprises “all citizens capable of bearing arms” — ordinary personal arms. Today
these arms include all modern functional equivalents of the firearms that colonial citizens

‘ were expected to keep — particularly firearms suitable to defend home and family. Just as
constrtutlonally protected speech and press do not include child pornography or terrorism

' threats constrtutronally protected arms do not include stinger missiles or nuclear devices.

Increasmgly many scholars and appellate courts have concluded that the Second
Amendment in the federal Bill of Rights guarantees the right of private citizens of good
mPral character to keep ordinary personal firearms — whether or not the citizen is actually

‘ 'enrolled in any governmentally sponsored militia organization. Notably, these scholars
mclude Al Gore’s lawyer, endowed Harvard Law Professor Laurence Tribe. '

’The Second Amendment’s opening phrase ‘well regulated militia” indicates that unless the
pnvate individual citizen has the absolute right to keep unregistered ordinary personal
firearms at home, the militia would not be properly regulated by the * ‘the people.” Firearms

reéi"stration facilitates confiscation, thereby destroying the people’s right.

In3§August 1935 the Gestapo confiscated the membership lists of all Jewish organizations,
toicompile a comprehensive list of German Jews. Four months later, the Gestapo forbade
Jews from having licenses to own firearms.



Sh':areholdcr David Caplan’s Proxy Proposal and Supporting Statement ) . Page 2 of 2
Dunng political emergencies — such as the kind that many feared that durlng the 1970’s
leon -Watergate episode — private possession of ordinary personal firearms plays an
essentlal role. It enables the armed populace quickly to join and supplement the
_effect1veness of the National Guard, directed by the State govemments to restore the
'COHStltUthH more efficiently.

In Federalist Papers Nos. 26, 28, 29, 33, 60 and 84, Alexander Hamilton and James
‘Madison explicitly recognized the vital function of an armed populace to deter tyranny, as
well as to restore the Constitution in case of usurpation or tyranny. The Founders based
thlS political check and restorative role of an armed populace directly upon Clause 61 of

| Magna Carta (1215), the backbone of our Constitution and the rule of law. -

| No matter how you emotionally feel about flrearms and firearms control or prohibition -
laws, these laws teach the enemies of other constitutional rights a dangerous procedure for

similarly gradually weakening and ultimately destroying other cherished rights.

Flrearms much more often than not, save hves criminals do not register their guns

- ,Accordmgly, proponent urges you to vote FOR the proposal.



SMITHBARNEY.. g

Vice President - Investments

' ‘ CltlngUpJ _ ) Tel 973 236 3500

May 12,2004

\
Mr. David Caplan
247 S.E. 3" Avenue
Delray Beach, Florida 33483-45 1

|
\
i

 Dear Mr Caplan

| This letter shall confirm that you hold as of today, 125 shares of General
Electnc Stock, cusip# 369604103 in the above referenced account. These
. shares were purchased on March 11, 2003 and have been held in your Srmth
' . ‘ Bjamey account since purchase.

AN G. DAVIS

!
Sincerely,
i . }

S

!
i Citigroup Global Markets Inc. 400 Campus Drive Florham Park, NJ 07932 Fax 973 236 3601 Toll-free 800 526 9075

THE INFORMATIO‘N SET FORTH WAS OBTAINED FROM SOURCES WHICH WE BELIEVE RELIABLE BUT WE DO NOT GUARANTEE ITS ACCURACY OR COMPLETENESS.
NEITHER THE IN‘JFORMATION NOR ANY OPINION EXPRESSED CONSTITUTES A SOLICITATION BY US OF THE PURCHASE OR SALE OF ANY SECURITIES.
! .
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I . ,
Thomas J. Klm h General Electric Company .
Carporane and Securities Counsel ) 3135 Easton Tumpike, Fairfield, CT 06828

) . Phone: 203373 2663 . Fax: 203-373-3079
o : ) Dial Comm: 8*'2292663  fax: 8*229.3079
j - - e-mail: tom.kim@corporate.ge.com

June 15, 2004

B U.S. Mail

Mr David 1. Caplan
247 SE 3™ Avenue
' Pehay Beach, FL. 33484

‘ Re: - Shareowner Proposal'

)
Dear Mr. Caplan: -

‘ - We are in receipt of your shareowner proposal which you have proposed for
mclusmn in General Electric Company’s 2005 Proxy Statement ’
b We wxl] not review or consider any shareowner proposals for inclusion in the
2005 Proxy Statement until the deadline for submitting shareowner proposals has passed,

whlch is November 9, 2004.
‘Thank you.

i
il
b
I
|
|
|
|

Very tru]y yours,

—( K\

Thomas J. Kim
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To: VIA CERTIFIED MAIL Date: December 17, 2004
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission

450 Fifth Street, N.W.

Washmgton D.C. 20549

\

To: VIA CERTIFIED MAIL

Ronald O. Mueller, Esq
Gibson, Dunn & Crutcher LLP
1050 Connecticut Avenue N.W.

VVl'ashmgton D.C. 20036-5306 s

From: ] | Gt~ -
— Dav1dI Caplan ' o
247 SE 3rd Avenue

Delray Beach FL 33483
Tel 561-330-3269

Re: GH Shareholder proposal No-Action Request, dated December 10, 2004

Ladies and Gentlemen:

In response to the letter from the above Ronald O. Mueller, Esq., dated December 10,
2004, addressed to the Securities and Exchange Commission regarding the above matter;
and in response to the (covering) letter from said Mr. Mueller addressed to me also dated
December 10, 2004, please be advised that I hereby seek to amend my GE shareholder
proposal to read as follows (the supporting statement to remain unchanged)

H

Resolved: The shareholders request that whenever GE is presented evidence, by
an]yone owning at least $2,000 of GE shares continuously within one year prior to
such presentation, of the fact that any TV or radio station or print medium has
ca;]‘rled one or more advertisements or editorials advocating firearm control
ieéislation within two years prior to the presentation, then GE shall nct advertise
on;said TV or radio station or print medium for two years subsequent to such
presentation, and GE shall have the sole discretion and final judgment in
determmmg whether the advertisement(s) or edltonal(s) had actually advocated

firearm control legislation.

Kmdly note the correct zip code — 33483 — in my address; Mr. Mueller’s above-
mentloned December 10 letter to me carried the wrong zxp code.

Attached
Letter dated December 10, 2004, from-Ronald O. Mueller, Esq., to David I. Caplan.
GE Shareholder Proposal No-Action Request, dated December 10, 2004.
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Mr. David [. Caplan
247 SE 3rd Avenue
Delray Beach, FL 33484

Re:|  GE Shareholder Proposal No-Action Request

Dear GE S’hareowner:

Att[ached please find a no-action request filed today at the U.S. Securities and Exchange
Commlssmn with respect to the shareowner proposal that you submitted for consideration at
General El°cmc Company's 2005 Annual Meeting of Shareowners.

|

| - Sincerely,
Ronald O. Mueller CW—J
cc: Thomas J. Kim, General Electric Company

70303845_1.DOC
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Office of the Chief Counsel

Division of Corporatlon Finance
Securities anld Exchange Commission
450 Fifth Street, N.W.

Washington, ID.C. 20549

Re: | Shareowner Proposal of David Caplan
Securities Exchange Act of 1934—Section 14(a), Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that it is the intention of our client, General Electric Company
(“GE”), to omit from its proxy statement and form of proxy for its 2005 Annual Shareowners
Meeting (collectively, the “2005 Proxy Materials™) a shareowner proposal and a statement in
support theréPf (the “Proposal”) received from David Caplan (the “Proponent™). The Proposal
states: “Resolved No funds shall be expended by GE for advertising in any TV or radio station
or newspapen brought to GE’s attention, that carries any statement advocating firearm control

legislation.” 'The Proposal and related correspondence are attached hereto as Exhibit A.

On bejha]f of our client, we hereby notify the staff of the Division of Corporation Finance
(the “Staff”) of GE’s intention to exclude the Proposal from the 2005 Proxy Materials on the
bases set fort‘h below, and we respectfully request that the Staff concur in our view that:

L. The Proposal is excludable under Rule 14a-8(i)(7) because the Proposal deals
with matters relating to GE’s ordinary business operations;

IL The Proposal is vague and indefinite and thus is excludable under
Rule 14a-8(i)(3) and Rule 14a-8(i)(6); and

LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO
LONDO$ PARIS MUNICH BRUSSELS ORANGE COUNTY CENTURY CITY DALLAS DENVER
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III.  The Proposal is excludable or should be revised under Rule 14a-8(i)(1) as the
| proposal is not a proper subject for action by shareowners under the laws of
New York.

Pur >uant to Rule 14a-8(j), enclosed herewith are six (6) copies of this letter and its
attachments Also, in accordance with Rule 14a-8(}), a copy of this letter and its attachments is
being matled on this date to the Proponent, informing him of GE’s intention to omit the Proposal
from the 2005 Proxy Materials. Pursuant to Rule 14a-8(j), this letter is being filed with the
Securities a‘nd Exchange Commission (the “Commission”) no later than eighty (80) calendar
days before\ GE files its definitive 2005 Proxy Materials with the Commission. On behalf of GE,
~———we-hereby agree to promptly forward to the Proponents any Staff response to this no-action

request thatithe Staff transmits by facsimile to GE only.
ANALYSIS

1. The Proposal May Be Excluded under Rule 14a-8(i)(7) Because the Proposal
Deals With Matters Related to GE’s Ordinary Business Operations.

Und%er Rule 14a-8(1)(7), a company may omit a shareowner proposal from its proxy
‘materials if the proposal “deals with a matter relating to the company’s ordinary business
operations.”| The Staff has issued no-action relief under Rule 14a-8(i)(7) (and its predecessor
Rule 14a- 8(c)(7)) with respect to numerous proposals relating to the manner in which companies
advertise and market their products. Consistent with these previous Staff decisions, we believe
that the Proposal may be omitted from GE’s 2005 Proxy Materials pursuant to Rule 14a-8(1)(7)
because it proposes to restrict the TV stations, radio stations and newspapers where GE can ‘
advertise ancﬂ market its products.

As exp]amed by the Commission in 1998, the ordinary business exclusion under
Rule 14a-8(1)(7) is premised, in part, on the idea that “[c]ertain tasks are so fundamental to
management’s ability to run a company on a day-to-day basis that they could not, as a practical
matter, be sulbject to direct shareholder oversight.” Exchange Act Release No. 40,018 (avail.

May 21, 1998). GE’s advertising and marketing decisions result from a complex process that
considers business objectives, target audiences, competitors’ products and marketing efforts and
creative matters. These decisions are predicated on GE’s knowledge and understanding of the
marketplace and consumer and market research regarding that marketplace. Moreover, this type
of 1nformat10n generally is not available to shareowners. Accordingly, these advertising

decisions cannot “as a practical matter, be subject to direct shareholder oversight.” Id.

‘\

|
Consi‘t!stent with this view, the Staff has concurred that shareowner proposals seeking to

regulate the manner in which a company advertises its products are excludable because they

implicate ordinary business matters. For example, in Hershey Foods Corporation (avail.

Dec. 27, 1989), the proponent requested that the company direct its advertising agency to

discontinue advertising the company’s products on MTV following the company’s sponsorship
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of an alleg edly sexually explicit video. The Staff concurred that this proposal was excludable
under the aredecessor to Rule 14a-8(i)(7) as the proposal related to the company’s ordinary
business operatlons See also General Mills, Inc. (avail. July 14, 1992) (granting no-action relief
for a prop?sal prohibiting the company from advertising its products on television programs that
are 1nsult1ng to any racial, ethnic or religious group); and General Mills, Inc. (avail. June 20,
1990) (grantmg no-action relief for a proposal prohibiting the company from advertising the

company’ T products on programs that encourage homosexuality or pornography).

A lwith the letters discussed above, this Proposal would prevent GE from advertising its

products and services in a medium that includes statements advocating a particular position on a
~—social issue. Specifically, the Proposal would prevent GE from advertising on any television
station, onjany radio station or in any newspaper that “carries any statement advocating firearm
control legislation.” However, the letters discussed above demonstrate that the Staff consistently
has concurred that proposals seeking to limit a company’s advertising to mediums that advocate

certain social positions implicate the “ordinary business” exclusion.
|

«n -

Mdre generally, the Staff has also consistently concurred that proposals relating to the
nature of ajcompany’s advertising, marketing and promotions concern the ordinary course of
business o;};erations and are excludable under Rule 14a-8(i)(7). Thus, the Staff has permitted
proposals seeking to regulate advertising to be excluded under Rule 14a-8(i)(7). For example, in
Exelon Conporation (avail. Feb. 18, 2003) the Staff concurred that a proposal requesting that ““all
shareholders have a vote for any future promotions™ implicated the company’s ordinary business
operations. ; See also CBRL Group, Inc. (avail. Aug 28,2001) (proposal requesting that the
board of directors acquire a song and music to use in advertising the company’s products); J.C.
Penney Co‘} Inc. (avail. Mar. 30, 2000) (proposal to regulate content of company advertising);
The Quaker Oats Company (avail. Mar. 16, 1999) (proposal requesting the formation of an
employee chm1ttee to review advertising for content that “demeans or slanders any people
~ based on race, ethnicity or relxglon”), and Kellogg Company (avail. Feb. 3, 1989) (proposal

seeking to c]hctate the manner in which a company advertises its products).

Eacp of these no-action letters makes clear that proposals that attempt to regulate the

manner or rhnethod of a company’s advertising are excludable because they relate to a company’s
ordinary business operations. Similar to these letters, this Proposal would clearly restrict the
manner and method of GE’s advertising by limiting the medium in which GE would be
permitted to advertise. Accordmgly, because the Proposal seeks to dictate the manner in which
GE advenlses its products and services, the Proposal may be excluded under Rule 14a-8(i)(7) as

dealing with GE’s ordinary business operations.

I The|Proposal is Vague and Indefinite and Thus Is Excludable under
Rule 14a-8(i)(3) and Rule 142a-8(i)(6).

Rule 14a-8(1)(3) allows the exclusion of a shareowner proposal if the proposal or
supportmg statement is contrary to any of the Commission’s proxy rules or regulations

\
i
i




GIB&ON\ DUNN & CRUTCHER LLP

Office of the Chief Counsel
Division of Corporation Finance
Decembeq 10, 2004
Page 4 :
\
(mc]udmg Rule 14a-9). We believe that the Proposal is so vague and indefinite that it violates
the Rule 14a 9 prohibition on materially false and misleading statements. In addition, we believe
that the Proposal 1s excludable under Rule 14a-8(1)(6) because GE is unable to determine what

actions wo[]uld be required by the Proposal and, thus, lacks the power to implement the Proposal.

Thl‘i‘e Staff has consistently taken the position that vague and indefinite shareowner
proposals are excludable under Rule 14a-8(i)(3) because “neither the stockholders voting on the
proposal, nor the company in implementing the proposal (if adopted), would be able to determine
with any reasonably certainty exactly what actions or measures the proposal requires.” Staff
Legal Bulletm No. 14B (Sept. 15, 2004). Moreover, a proposal is sufficiently vague and

~—indefinite ¢ so as to justify exclusion where a company and its shareowners might interpret the
proposal dlfferently, such that “any action ultimately taken by the [c]Jompany upon
implementation of the proposal could be significantly different from the actions envisioned by

the sharehc!)lders voting on the proposal.” Fugua Industries, Inc. (avail. Mar. 12, 1991).

The Proposal is inherently vague and misleading in three respects. First, it is unclear
what stand?rd is intended by the reference to any “TV or radio station or newspaper brought to
GE’s attention, that carries any statement advocating firearm control legislation.” For example,
as GE repo’rted in its Form 10-K for the fiscal year ended December 31, 2003, GE and its
consohdated affiliates employed 305,000 persons worldwide. It is unclear whether any such
“TV or radio station or newspaper” would be “brought to GE’s attention,” as contemplated by
the Proposél if any of these 305,000 employees learned of it. Moreover, it is unclear whether
this phrase suggests that GE would have an obligation to research whether any “TV or radio
station or newspaper” where GE intended to advertise had ever carried such a statement.

Second, the Proposal’s reference to “any statement advocating firearms control legislation” is
similarly vague and indefinite. The Proposal would place GE in the position of determining (a)
whether a statement “advocated” for such leglslatlon and (b) whether certain legislation could be
viewed as %upportmg “firearms control.” Finally, it is unclear whether the Proposal’s use of the
word ca.rriies suggests that the Proposal applies only to television stations, radio stations and
newspapers that carry such advertising at the same time GE intends to also advertise or instead if
those mediums have ever carried such advertisements.

\] """

The supporting statements in the Proposal fail to clarify these material ambiguities.
Thus, the Proposal is excludable under Rule 14a-8(1)(3) as misleading “because any action(s)
ultimately taken by [the company] upon implementation of the proposal could be significantly -
different from the action(s) envisioned by shareholders voting on the proposal.” Occidental
Petroleum Corp (avail. Feb. 11, 1991). See aiso Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961)
(“it appears to us that the proposal as drafted and submitted to the company, is so vague and
indefinite as to make it impossible for either the Board of Directors or the shareholders at large
to comprehend precisely what the proposal would entail.”). As a result of these vague and
indefinite provisions in the Proposal, the Proposal is excludable under Rule 14a-8(i)(3).
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Proposal also may be properly excluded pursuant to Rule 14a-8(i)(6) since it is vague
ous, with the result that a company “would lack the power to implement” the

Proposal. A company “lacks[s] the power or authority to implement” a proposal when the

proposal “i
action shou

be impossib

also may bé

111 The‘

is 50 vague and indefinite that [the company] would be unable to determine what

d be taken.” Int’l Business Machines Corp. (avail. Jan. 14, 1992). Because it would
le for GE to determine what action should be taken under the Proposal, the Proposal
excluded from the 2005 Proxy Materials under Rule 14a-8(i)(6).

Proposal May Be Excluded or Should Be Revised under Rule 14a-8(i)(1) -

Because the Proposal Is Not a2 Proper Subject for Action by Shareowners

unde

er the Laws of the State of New York.
\

We Beheve that GE:may exclude the Proposal under Rule 14a-8(i)(1) because, unless the

Proponent re
under the law

vises the Proposal, the Proposal is not a proper subject for action by shareowners

ws of New York, the jurisdiction of GE’s incorporation. The Proposal is phrased in

mandatory rather than precatory, language, and would therefore require GE to take certain

actions. Sp
any TVorr

advocating firearm control legislation.”
specific acti.
|

Sect

cifically, th\Proposal states, “[n]o funds shall be expended by GE for advertising in
adio station or newspaper, brought to GE’s attention, that carries any statement
Accordingly, the Proposal would require GE to perform
ons, leaving no discretion in the matter to GE’s Board of Directors.

on 701 of the New York Business Corporation Law provides that, in the absence of

a specific provision in a company’s certificate of incorporation giving the power directly to the
shareowners a New York corporation’s business and affairs are to be managed under the

direction ofli

1ts board of directors. Neither GE’s Certificate of Incorporation nor By-Laws

contains such a provision.

The

note to paragraph (i)(1) under Rule 14a-8(i)(1) states, in pertinent part, that,

“[d]epending upon the subject matter, some proposals are not considered proper under state law
if they would be binding on the company. if approved by shareholders. In our experience, most
proposals th‘:at are cast as recommendations or requests that the board of directors take specified
action are proper under state-law.” In addition, Staff Legal Bulletin No. 14 (“SLB No. 14”)

(avail. July 13, 2001) states: “[w]hen drafting a proposal, shareholders should consider whether
the proposal if approved by shareholders, would be binding on the company. In our experience,
we have found that proposals that are binding on the company face a much greater likelihood of

being 1mpro;l)er under state law and, therefore, excludable under rule 14a-8(i)(1).”

The Staff has consistently concurred that a shareowner proposal mandating or directing a
company’s b]oard of directors to take certain action is inconsistent with the authority granted to a
board of dlrectors under state law and violative of Rule 14a-8(i)(1) unless amended by the
proponent td] make them precatory. See, e.g., Phillips Petroleum Co. (avail. Mar. 13, 2002)
(stating that a shareowner proposal requiring a formula limiting increases in certain executives’

salaries may|be omitted from the company’s proxy material under Rule 14a-8(i)(1). The Staff
N
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also previoﬂlsly has agreed that mandatory proposals contradict the authority vested in directors
under the New York Business Corporation Law. See, e.g., International Paper (avail. Mar. 1,
2004) (permlttmg the company to exclude a proposal prohibiting future stock option grants to
certain executlve officers as an improper subject for action by shareowners of New York
corporatlon[unless it was revised); and Phelps Dodge Corporation (avail. Dec. 12, 2003)
(permitting the company to exclude a proposal mandating that it cease making charitable
contributions as an improper subject for action by shareowners of New York corporation unless

. .l
it was revised).

|

For ;l)urposes of this letter, as a member in good standing admitted to practice before
“courts in the State of New York, I am of the opinion that the Proposal is not a proper subject for
action by GE’s shareowners under the laws of the State of New York. Therefore, we believe that
the Proposal is excludable from GE’s 2005 Proxy Materials under Rule 14a-8(i)(1) because,
unless the Proponent revises the Proposal, it would require GE to stop expending any funds for
advertising on any TV or radio station or newspaper that “carries any statement advocating
firearm control legislation,” leaving no discretion or authority in the matter to GE’s Board of
Directors.

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it

will take no“ action if GE excludes the Proposal from its 2005 Proxy Materials, or, alternatively,
if exclusion is not deemed appropriate, to require the Proponent to revise the Proposal as

- requested above. We would be happy to provide you with any additional information and
answer any ‘llquestions that you may have regarding this subject. If we can be of any further
assistance m this matter, please do not hesitate to call me at (202) 955 8671 or Thomas J Kim,
GE’s Corporate and Securities Counsel, at (203) 373-2663. —

Sincerely,
/ZWI Aot 0. Muetdon
- Ronald O. Mueller ewl
ROM/eai
Enclosure |
cc: Thomas J. Kim, General Electric Company
David Caplan

702971 60_6.DOC‘




if DIVISION OF CORPORATION FINANCE
M INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS
i

~ The Division of Corporation Finance believes that its responsibility with respect to
maﬂérs arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules 'is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
unde1“ Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as anj'y information furnished by the proponent or the proponent’s representative.

1 Although Rule 14a-8(k) does not require any communications from shareholders to the
Comjrinission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
propOsed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

|

f‘ It is important to note that the staff’s and Commission’s no-action responses to
Rule Ml4a-8(_|) submissions reflect only informal views. The determinations reached in these no-
aC'(1011‘1 letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal Only a court such as a U.S. District Court can decide whether a company is obligated
to mclude shareholder proposals in its proxy materials. Accordingly a discretionary
determlnatlon not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the cbmpany in court, should the management omit the proposal from the company’s proxy
material.




January 18, 2005

R{sponse of the Office of Chief Counsel

Rei:

Division of Corporation Finance

General Electric Company
Incoming letter dated December 10, 2004

The proposal provides that GE shall not expend funds for advertising in any TV or

radio station or newspaper, brought to GE’s attention, that carries any statement

ad%zocating firearm control legislation.
l

|

There appears to be some basis for your view that GE may exclude the proposal

unfder rule 14a-8(i)(7), as relating to GE’s ordinary business operations (i.e., the manner

enf
in
to

in ‘lwhich a company advertises its products). Accordingly, we will not recommend

forcement action to the Commission if GE omits the proposal from its proxy materials

reliance on rule 14a-8(1)(7). In reaching this position, we have not found it necessary
address the alternative bases for omission upon which GE relies.

Sincerely,

JMJM;

Sara D. Kalin
Attorney-Advisor




