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Dear Mr. Menges:

This is in response to your letter dated December 9, 2004 concerning the

- shareholder proposal submitted to Clear Channel by the New York City Employees’
Retirement System, the New York City Teachers’ Retirement System, the New York City
Police Pension Fund, the New York City Fire Department Pension Fund, and the New
York City Board of Education Retirement System. We also have received a letter on the
proponents’ behalf dated January 13, 2005. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals. ’
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Securities and Exchange Commission

Division of Corporate Finance e =

Office of Chief Counsel S
450 Fifth Street, N.-W.
Washington, DC 20549

Re: Clear Channel Communications, Inc.
Shareholder Proposal Submitted by the Comptroller of the City of New York
Securities and Exchange Commission (“SEC) No Action Request

Ladies and Gentlemen:

We are special counsel to Clear Channel Communications, Inc., a Texas corporation (the
“Company”). Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended
(the “Exchange Act”), we hereby give notice that the Company intends to omit from the proxy
statement and form of proxy for the Company’s 2005 annual meeting of shareholders (together,
the “Proxy Materials™) the proposal (the “Proposal’) received by the Company from the
Comptroller of the City of New York on November 16, 2004. A copy of the Proposal and
accompanying cover letter, dated November 16, 2004 (the “Cover Letter”), is attached hereto as
Attachment A.

The Company requests the concurrence of the staff of the Division of Corporate Finance (the
“Staff”) that it will not recommend enforcement action if the Company omits the Proposal from
the Proxy Materials for the reasons set forth in this letter. To the extent that this letter relates to
matters of law, this letter should be deemed to be the supporting opinion of counsel required by
Rule 14a-8(j).
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THE PROPOSAL

The Proposal states:

CREATION OF AN INDEPENDENT COMPENSATION COMMITTEE

Submitted by William C. Thompson, Comptroller, City of New York,
on behalf of the New York City Pension Funds

WHEREAS, we believe the primary role of the Compensation Committee is
structuring executive pay and evaluating executive performance. Critical to
performing these functions is setting compensation policies and evaluating them
annually; setting justifiable performance criteria and challenging performance
benchmarks; retaining experts when needed to assist with the process and
substance of the Compensation Committee’s work; and ensuring full and accurate
disclosure of the scope of compensation;

NOW THEREFORE, BE IT RESOLVED, the shareholders request the board to
establish a policy requiring that the Compensation Committee be composed solely
of independent directors. For the purpose of this proposal, an independent
director is someone whose only nontrivial professional, familial or financial
connection to the corporation, its chairman or its executive officers is his/her
directorship;

FURTHER, a director will not be considered independent if he/she:

(1) is or has been, or whose relative is or in the past 5 years has been, employed
by the corporation or employed by, or a director of, an affiliate;

(2) 1s or has been, or whose relative is or has been, in the past 5 years: (a) an
employee, director or owner of more than 20 percent of a firm that is one of the
corporation’s or its affiliate’s paid advisers or consultant to an executive officer of
the corporation; (b) employed by or has had a 5 percent or greater ownership
interest in a third-party that provides payment to or receives payments from the
corporation (ownership means beneficial or record ownership, not custodial
ownership) and either: (i) such payments account for 1 percent of the third-
party’s or the corporation’s consolidated gross revenues in any single fiscal year,
or (ii) if the third-party is a debtor or creditor of the corporation and the amount
owed exceeds 1 percent of the corporation’s or third party’s assets; (c) an
employee or director of a non-profit organization that receives significant




AKIN GUMP
STRAUSS HAUER & FELDurr

Attorneys at Law i

Securities and Exchange Commission
December 9, 2004
Page 3

contributions from the corporation, one of its affiliates or its executive officers or
has been a direct beneficiary of any donations to such an organization; or (d) part
of an interlocking directorate in which an employee of the corporation serves on
the board of a third-party employing the director or such relative;

(3) has, or in the past 5 years has had, or whose relative has paid or received more
than $50,000 in the past 5 years under a personal contract with the corporation, an
executive officer or any affiliate of the corporation; and

(4) has a relative who is, or in the past 5 years has been, a director or a 5 percent
or greater owner of a third-party entity that is a significant competitor of the
corporation, or a party to a voting trust, agreement or proxy giving his’her
decision making power as a director to management, except to the extent there is
a fully disclosed and narrow voting arrangement.

REASONS FOR EXCLUSION OF PROPOSAL

The Company believes that the Proposal may be properly omitted from the proxy materials for
the 2005 Annual Meeting pursuant to Rules 14a-8(i)(6), (1)(10) or (i)(3). The Proposal may be
excluded pursuant to Rule 14a-8(i)(6) because the Company would lack the power or authority to
implement the multiple criteria of the Proposal. Alternatively, the Proposal may be excluded
pursuant to (a) Rule 14a-8(i)(10) because the Company has already substantially implemented
the goals of the Proposal, or (b) Rule 14a-8(i)(3) because, due to the Proposal’s vagueness, it is
contrary to the proxy rules and regulations.

1. The Company may omit the Proposal pursuant to Rule 14a-8(i)(6) because it lacks the
power to implement the Proposal.

Rule 14a-8(1)(6) permits a registrant to omit a proposal from its proxy materials if, upon passage,
“the company would lack the power or authority to implement the proposal.” The Company is a
Texas corporation and is subject to the Texas Business Corporation Act (“TBCA”). Under the
TBCA and the bylaws of the Company (the “Bylaws”), the Company’s board of directors
(“Board of Directors™) is permitted to delegate its power and authority with regard to certain
business matters to committees composed of one or more directors. Members of the Company’s
compensation committee (the “Compensation Committee”) must be members of the Board of
Directors. As required by the TBCA and the Bylaws, directors of the Company are elected solely
by the shareholders at their annual meeting. Thus, it is not within the power of the Company or
its Board of Directors to guarantee or enforce the election by shareholders of any particular
person or type of person as a director at the annual meeting of shareholders.
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In The Boeing Company (February 22, 1999) (“Boeing ), the proposal, if adopted, would have
required certain committees of the board, including the compensation committee, to be
composed only of independent directors, as defined in the proposal. In reaching its decision not
to recommend enforcement action if Boeing omitted the proposal from their proxy materials in
reliance on Rule 14a-8(1)(6), the Staff stated “it does not appear to be within the board’s power to
ensure the election of individuals as director who meet the specified criteria.” The proponent in
Boeing appealed the Staff’s decision to the full commission of the SEC. On appeal, the
commission of the SEC refused to overturn the Staff’s application of Rule 14a-8(i)(6). See The
Boeing Company (August 18, 1999). The following year, the Staff again concurred that a
substantially similar proposal could be excluded from the Boeing s proxy materials in reliance on
Rule 14a-8(i)(6). See The Boeing Company (March 6, 2000). Subsequently, in Barnk of America
Corporation (February 20, 2001), the Staff determined that a proposal requesting “that the board
of directors take the necessary steps to ensure that Bank of America’s Compensation Committee
is composed entirely of ‘independent’ directors, as that term is defined in the proposal” was
excludable under 14a-8(i)(6). Most recently in Peabody Energy Corporation (February 23,
2004), the Staff reiterated that a proposal “to adopt a policy that no board members shall serve on
the audit, compensation, or nominating and corporate governance committees if that member is
not independent, as defined in the proposal” was excludable under 14a-8(i)(6).

Similarly, in Ameritech Corp. (December 29, 1994) (“Ameritech ), a proposal requested that the
corporation establish a new board committee and select a chairperson who possessed three
particular attributes. In reaching its decision not to recommend enforcement action if the
company omitted the proposal from its proxy materials in reliance on Rule 14a-8(c)(6) (the
predecessor to Rule 14a-8(i)(6)), the Staff noted that because the board of directors could not
guarantee election of an individual as director who met the specified criteria, it was not within
the board’s power to appoint a committee chairperson who met those criteria. Proposals requiring
board committee members to possess certain characteristics are excludable under a long-standing
Staff interpretation that it is beyond the corporation’s power to ensure election of a particular
person or type of person. See US West, Inc. (December 22, 1993) and American Telephone &
Telegraph Co. (December 13, 1985).

Following the line of reasoning in Boeing and Ameritech, the Company believes the Proposal
should be excluded pursuant to Rule 14a-8(i)(6). The Proposal imposes additional qualifications
on members of the Compensation Committee to which the Board of Directors as a whole is not
subject. If the Proposal were approved, each director who failed to meet the independent
standards of the Proposal would be prohibited from serving on the Compensation Committee,
even though that director may be qualified to serve generally on the Board of Directors. The
Company does not have the power to implement the Proposal because of the detailed and
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multiple disqualifying criteria and the Company’s inability to guarantee the outcome of
shareholder-controlled elections. Thus, the Company may be faced with a situation in which it
has a full Board of Directors but no qualified dlrectors under the Proposal to serve on its
Compensation Committee.

Because the Company cannot ensure that shareholders will elect a sufficient number of directors
to impanel the Compensation Committee for which the Proposal seeks to impose additional
qualifications, the Company would “lack the power . . . to implement the proposal[s].”
Accordingly, the Company may properly exclude the Proposal pursuant to Rule 14a-8(1)(6).

On additional grounds, the Company believes that it would lack the power to implement the
Proposal because application thereof would be so vague that the Company could not possibly
know when the requirements of this proposal had been violated. The Proposal states:

“For the purpose of this proposal, an independent director is someone whose only
nontrivial professional, familial or financial connection to the corporation, its
chairman or its executive officers is his/her directorship.” (emphasis added)

Unfortunately, there is no definition or other explanation of what is meant by “nontrivial.” If the
Proposal were adopted, the standard of allowing only “nontrivial professional, familial or
financial connection(s]” is so vague that the Company could not possibly know when this
requirement had been violated. For example, if the Company evaluates 20 potential nominees for
director, each with varying degrees of professional, familial or financial relationships with the
Company, it is unclear how the Company could possibly know which candidates were
acceptable. The “nontrivial” standard is so vague that the Company could not possibly know
who may or may not be qualified. Accordingly, the Company may properly exclude The
Proposal pursuant to Rule 14a-8(i)(6).

2. The Company may omit the Proposal pursuant to Rule 14a-8(i)(10) because it has
already been substantially implemented.

Rule 14a-8(1)(10) permits the omission of a shareholder proposal if “the company has already
substantially implemented the proposal.” The “substantially implemented” standard replaced the
predecessor rule allowing the omission of a proposal that was “moot.” It also clarifies the SEC’s
interpretation of the predecessor rule that the proposal need not be “fully effected” by the
company to meet the mootness test, so long as it is substantially implemented. In 1983, the SEC
determined that the previous formalistic “fully effected” application of Rule 14a-8(c)(10) (the
predecessor of Rule 14a-8(i)(10)) defeated the purpose of the rule. See SEC Release No. 34-
30091 (August 16, 1983). The SEC reaffirmed this interpretation in 1998 and the Staff has
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subsequently applied this interpretation. See SEC Release No. 34-40018 (May 21, 1998); AMR
Company (April 17, 2000) (“AMR”); and Masco Company (March 29, 1999) (“Masco I"').
Additionally, the Staff has consistently taken the position that a shareholder proposal has been
substantially implemented when a company already has policies and procedures in place relating
to the subject of the proposal. See Kmart Company (February 23, 2000). In the present case, the
Company already has policies and procedures in place that meet the overriding goal of the
Proposal, namely the creation of an independent Compensation Committee.

In AMR, a detailed proposal recommending that members of identified board committees meet
specified criteria was substantially implemented, but not “fully effected.” While the AMR
proposal had not been “fully effected,” the Staff applied the SEC’s “substantially implemented”
interpretation in concurring that the AMR proposal could be excluded under Rule 14a-8(i)(10). In
Masco I, the Staff permitted the omission of a proposal that expressly sought to define a standard
for the qualifications of “outside directors,” because the company’s board had a standard that
was similar, but not identical, to the standard set forth in the proposal. In the present case, the
Proposal seeks a compensation committee composed of “independent directors.” As discussed
below, the Company believes that it has already adopted a written compensation committee
charter that substantially implements the goal of the Proposal.

On March 30, 2004, the Company adopted a compensation committee charter (the “Charter”)
which requires that the Compensation Committee consist of at least three, but not more than five,
members (including a chairperson), each of whom shall have no material relationship with the
Company and shall otherwise be “independent directors,” as such term is defined in the rules and
regulations of the New York Stock Exchange (“NYSE”). In addition, the Charter provides that
no person may be made a member of the Compensation Committee if his or her service on the
Compensation Committee would violate any restriction on service imposed by any rule or
regulation of the SEC or any securities exchange or market on which shares of the common stock
of the Company are traded.

Consistent with the ultimate goal of the Proposal, the Company has already adopted and applied
independence requirements with respect to the composition of its Compensation Committee.
While the Company concedes that, because of the Proposal’s detailed and multiple disqualifying
criteria and the Company’s inability to guarantee the outcome of shareholder-controlled
elections, it has not “fully effected” every word of the Proposal, the Company believes that it
has, nonetheless, “substantially implemented” the goals of the Proposal by requiring its
Compensation Committee to be composed of independent directors that have no relationship
with the Company that would interfere with the exercise of their independent judgment.



AKIN GUMP
STRAUSS HAUER & FELDuwuLvLe

Altorneys at Law

Securities and Exchange Commission
December 9, 2004
Page 7

3. The Company may omit the Proposal pursuant to Rule 14a-8(i)(3) because, due to its
vagueness, it is misleading and contrary to Rules 14a-5 and 14a-9.

Rule 14a-8(1)(3) allows a registrant to exclude a proposal that is contrary to any of the SEC’s
proxy rules and regulations, including Rule 14a-5, which requires information included in a
proxy statement to be clearly presented, and Rule 14a-9, which prohibits the making of false or
misleading statements in proxy soliciting materials or the omission of any material fact necessary
to make statements contained therein not false or misleading. The Staff has traditionally
recognized that a proposal may be excluded under Rule 14a-8(i)(3) (and its predecessor, Rule
14a-8(c)(3)) if it is so vague and indefinite that shareholders voting on the proposal would not be
able to determine with reasonable certainty exactly what action or measures would be required in
the event the proposal were adopted. See SI Handling Systems, Inc. (May 5, 2000); Kmart
Company (March 28, 2000); and California Water Service Group (February 8, 1999). More
specifically, in The Boeing Corporation (February 10, 2004), the Staff agreed that a proposal
“requesting that Boeing amend its bylaws to require that an independent director, as defined in
the Council of Institutional Investors, shall serve as chairman of the board of directors” was
excludable under 14a-8(i)(3) as vague and indefinite because the proposal failed to adequately
define the term “independent director.”

The Proposal requires the Company to create a compensation committee composed of
independent directors whose only nontrivial professional, familial or financial connection to the
corporation, its chairman or its executive officers is his/her directorship, but provides virtually no
guidance with respect to the definition of the term “nontrivial.” The Proposal states:

“For the purpose of this proposal, an independent director is someone whose only
nontrivial professional, familial or financial connection to the corporation, its
chairman or its executive officers is his/her directorship.” (emphasis added)

Unfortunately, if the Proposal were adopted, the standard of allowing only trivial professional,
familial or financial connections is so vague that the Company could not possibly know when
this requirement had been violated or who may or may not be qualified. Using the example
above, if the Company evaluates 20 potential nominees for director, each with varying degrees of
professional, familial or financial connections with the Company, how, under the “nontrivial”
standard, could the Company possibly know which candidates were acceptable? Moreover, if
presented to the Company’s shareholders, it would not be clear what standard of independence is
being presented for their vote. Simply put, the Proposal sets an unworkable standard that cannot
be understood or implemented.
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An additional concern about the Proposal in light of its vague and indefinite language is the
possibility that the implementation of the Proposal would conflict with the implementation of the
Charter and the associated NYSE independent director criteria. In such a case, implementation
of the Proposal could jeopardize the Company’s NYSE stock listing as a result of the Company’s
inability to furnish the NYSE with required annual certifications of compliance with NYSE
listing standards. The Company objects to the independence standards set forth in the Proposal
because they exceed the requirements of the NYSE, which were developed as part of an
exhaustive public process, and would place unnecessary constraints on the Company's ability to
select and retain qualified Board and Committee members.

The Staff has long recognized that a proposal may be excluded under Rule 14a-8(i)(3) and Rule
14a-9 if the proposal is so inherently vague and indefinite that “neither the stockholders voting
on the proposal, nor the company in implementing the proposal would be able to determine with
any reasonable certainty what actions or measures the proposal requires.” See Philadelphia
Electric Co. (July 30, 1992); and Corning Inc. (February 18, 1997). Furthermore, because of the
foregoing deficiencies, the Proposal, if included in the proxy statement, would not be clearly
presented and would thereby violate Rule 14a-5. Therefore, pursuant to Rule 14a-8(i)(3), the
Proposal may be excluded as being contrary to the SEC’s proxy rules and regulations, namely
Rules 14a-5 and 14a-9.

CONCLUSION

The Company requests the concurrence of the Staff that it will not recommend enforcement
action if the Company omits the Proposal from its Proxy Materials for the reasons set forth
above.

By copy of this letter, the Company notifies the Comptroller of the City of New York of its
intention to omit the Proposal from its Proxy Materials. In accordance with Rule 14a-8(j) of the
Exchange Act, we have enclosed six copies of this letter and the attachments to this letter. Please
acknowledge receipt of the enclosed materials by date-stamping the enclosed receipt copy of this
letter and returning it in the enclosed return envelope. If the Staff believes that it will not be able
to take the no-action position requested above, we would appreciate the opportunity to confer
with the Staff prior to the issuance of a negative response.
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Please feel free to call the undersigned at (214) 969-2783 with any questions or comments
regarding the foregoing,

Very truly yours,

[\ »‘&c

J. Kenneth Menges, Jr.,

Attachments

cc: Hamlet Newsom, Clear Channel Communications, Inc.
Kenneth B. Sylvester, The City of New York

900576.0002 WEST 5635025



- ATTACHMENT A

THE CITY OF NEW YORK TELEPHONE: (2
OFFICE OF THE COMPTROLLER FAXNUMBER: 315 685 3070
BUREAU OF ASSET MANAGEMENT WWW.COMPTROLLERNYC.GOV
1 CENTRE STREET MAL: KSYLVE
NEW YORK, N.Y. 10007-2341 [VESBCOMFTROLLER WYC.GOV
@srmr’g:wfwiﬂﬁgsm POLIGY WILLIAM C. THOMPSON, JR.

COMPYROLLER

November 16, 2004

Mr. Randall T. Mays

Secretary ‘
Clear Channel Communications, Inc.
200 E Basse Road

San Antonio, TX 78209

Dear Mr. Mays!

I write to you on behalf of the Comptroller of the City of New York, William C.
Thompson, Jr. The Comptroller is the custodian and a trustce of the New York City
Employees’ Retirement System, the New York City Teachers’ Retirement System, the
New York City Police Pension Fund, and the New York City Fire Department Pension
Fund, and custodian of the New York City Board of Education Retirement System (the
“Systems™). The Systems’ boards of trustees have authorized the Comptroller to inform
you of their intention to present the enclosed proposal for the consideration and approval
of stockholders at the next annual meeting of Clear Channel Communications.

We believe the primary role of the Compensation Committee of a Board of Directors
(the “Compensation Coromittee™) is structuring executive pay and evaluating executive
performance. Critical to performing these functions is sefting key compensation policies
and evaluating them annuaily; setting justifiable performance criteria and challenging
performance benchmarks, particularly for non- salary compensation; relaining
compensation consultants and/or legal counsel when needed to assist with both the
process and substance of the Compensation Committee’s work; and ensuring full, fair
and accurate disclosure to sharcholders of the entire scope of compensation,

Therefore, we offer the enclosed propoesal for shareholders to consider and approve at the
next annual meeting of the company. It is submitted to you in accordance with Rule 14a-
8 of the Sccuritics Exchange Act of 1934, and I ask that it be included in the company’s
proxy statement.

Letters from Bank of New York and Citibank, N.A. certifying the Systems’ ownership of
shares of Clear Chanmel Communications common stock are enclosed. [ach System
intends to continue fo hold at least $2,000 worth of these securitics through the date of
the next annual meeting. -
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We would be happy to discuss this initiative with you. Should the board of directors
decide to endorse its provisions as company policy, the Systems will withdraw the
proposal from consideration at the annual meeting. If you have any questions on this
mattet, please fecl free to contact me at (212) 669-2013.

Very truly yours,

A MZBW_

Kenneth B. Sylvester

Enclosures



CREATION OF AN INDEPENDENT COMPENSATION COMMITTEE

Submitted by William C. Thompson, Comptroller, City of New York, on behalf of the
New York City Pension Funds

WHEREAS, we believe the primary role of the Compensation Committee is structuring
executive pay and evaluating executive perforrmaance. Critical to performing these
functions is setting compensation policies and evaluatimg them annually; setting
justifiable performance criteria. and challenging performance henchmarks; retaining
experts when needed to assist with the process and substance of the Compensation
Committes’s work; and ensuring full and accurale disclosure of the scope of
compensation;

NOW THEREFORE, BE IT RESOLVED, the shareholders request the board to
establish a policy requiring (hal the Compensation Committee be composed solely of
independent directors. For the purpose of this proposal, an independent director is
someone whose only nontrivial professional, familial or financial commection to the
corporation, its chairman or its executive officers is his/her directorship; -

FURTHER, a director will not be considered independent if he/she:

(1) is or has been, or whose relative is or in the past 5 ycars has been, employed by the
corporation or employed by, or a director of; an affiliate;

(2) is or bas been, or whose relative is or has been, in the past 5 years: (a) an employee,
director or owner of more than 20 percent of & firm.that is one of the corporations or its
affiliate’s paid advisers or consultant to an executive officer of the corporation; (b)
employed by or has had a 5 percent or greater ownership interest in a third-party that
provides payment to or receives payments from the corporation (ownership means
beneficial or record ownership, not custodial ownership) and either: (i) such payments
account for 1 percent of the third-party’s or the corporation’s consolidated gross revenues
in any single fiscal year, or (ii) if the third-party is 2 debtor or creditor of the corporation
and the amount owed exceeds 1 percent of the corporation’s or third party’s assets; (c) an
employee or directer of a non-profit organization that receives significant contributions
from the corporation, one of its affiliates or its executive officers or has been a direct
beneficiary of any donations to such an organization; or (d) part of an interlocking
directorate in which an ernployee of the corporation serves on the board of a third-party
employing the direetor or such relative;

(3) has, or in the past 5 years has had, or whose relative has paid or received more than
$50,000 in the past 5 years under a personal contract with the corporation, an executive
oflicer or any affiliale of the corporation; and



(4) has a relative who is, or in the past 5 years has been, a director or a 5 percent or
greater owner of a third-party entity that is a sigmificant competitor of the corporation, or
a party to a voting trust, agreement or proxy giving his/her decision making power as a
director to management, except to the extent there is a fully disclosed and narrow voting
arrangement.
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Richard S. Simon
Deputy General Counsel
(212) 669-7775

January 13, 2005

BY EXPRESS MAIL

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

450 Fifth Street, N.'W.

Washington, D.C. 20549

Re: Clear Channel Communications Corporation;
Shareholder Proposal submitted by the New York City Pension Funds

To Whom It May Concem:

I write on behalf of the New York City Pension Funds (the “Funds”), in formal
response to the December 9, 2004 letter sent to the Securities and Exchange Commission
(the “Commission”) by J. Kenneth Menges, Jr. of Akin, Gump, Strauss, Hauer & Feld,
counsel for Clear Channel Communications Corporation (the “Company’). In that letter,
the Company contends that the Funds’ shareholder proposal relating to appointment of
independent directors to the Compensation Committee of the Board of the Company (the
“Proposal”) may be omitted from the Company’s 2005 proxy statement and form of
proxy under Rule 14a-8 under the Securities Exchange Act of 1934. I have reviewed the
Proposal, as well as December 9, 2004 letter. Based upon that review, as well as a review
of Rule 14a-8, it is my opinion that the Proposal may not be omitted from the Company’s
2005 Proxy Materials. Accordingly, the Funds respectfully request that the Commission
deny the relief that the Company seeks.

L. The Proposal

The Proposal begins by highlighting the significant role and tasks of a
Compensation Committee. The ‘resolved’ clause then has a central focus:

1



NOW, THEREFORE, BE IT RESOLVED: the shareholders
request the board to establish a policy requiring that the Compensation
Committee be composed solely of independent directors. For the
purpose of this proposal, and independent director is someone whose
only nontrivial professional, familial or financial connection to the
corporation, its chairman or its executive officers is his/her
directorship.

The Funds’ Proposal then goes on to specify, in items 1-4, criteria to be used to
determine when “a director will not be considered independent.”

II. The Company’s Opposition and the Funds’ Response

In its letter of December 9, 2004, the Company requested that the Staff of the
Division of Corporation Finance (the “Staff”’) not recommend enforcement action to the
Commission if the Company omits the Proposal under: Rule 14a-8(i)(6) (lacks power or
authority); Rule 14a-8(1)(10) (substantially implemented); and Rule 14a-8(i)(3) (vague).
Pursuant to Rule 14a-8(g), the Company bears the burden of proving that one or more of
these exclusions apply. As detailed below, the Company has failed to meet that burden
with respect to any of these exclusions and its request for no-action relief should
accordingly be denied.

A. Under Both the NYSE Rules and the Company’s Own Corporate Documents,
the Company Has Full Power and Authority to Implement the Proposal

Both the Rules of the New York Stock Exchange (“NYSE”) and the Company’s
own corporate documents now require that the Company do the very thing that the
Company argues it lacks power or authority to do: appoint independent directors to such
committees as the Compensation Committee. Indeed, achieving such a heightened,
mandated role for independent directors was a major aim of the corporate governance
reforms embodied in such measures as the Sarbanes-Oxley Act and the NYSE Rules
adopted under its aegis.

Under Section 303A.05 of the NYSE Rules, “listed companies must have a
compensation committee composed entirely of independent directors.” Section 303A.02
provides standards for determining whether a director is independent. While those
standards are lower than those sought by the Proposal, the legal outcome is the same as
far as the Company’s “power or authority” is concerned: the Company has both the power
and the duty to appoint only independent directors to its Compensation Committee. The
Company thus can do precisely what the Proposal asks the directors to do. That the
Proposal indeed imposes a stricter standard for director independence does not change
that outcome. The NYSE Rules themselves permit the adoption of more stringent
standards for director independence. Thus, for example, Section 303A.09, requiring
companies to adopt and disclose corporate governance guidelines, states under the
subheading “Director qualification standards™: “These standards should, at minimum,
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reflect the independence requirements set forth in Sections 303A.01 and .02.” (Empbhasis
added). The Company, therefore, has the power both to set standards for independent
directors higher than the NYSE minimum, and then to put only such directors on its
Compensation Committee.

The Company’s own current corporate documents also make very clear that Clear
Channel has precisely that power and authority -- to adopt a policy limiting membership
in the Compensation Committee to independent directors -- which it now claims to lack.
The adoption of such a policy is plainly announced on the first page of the Company’s
“Charter of the Compensation Committee of the Board of Directors of Clear Channel
Communications, Inc.,” at www.clearchannel.com/Corporate/documents
{Compensation%20Committee%20charter.pdf, annexed hereto (the “Compensation
Committee Charter”), and quoted at page 6 of the Company’s December 9, 2004 letter.
That Charter states, without reservation, that:

The Committee shall be composed of at least three, but no more than
five, members (including a Chairperson) each of whom shall have no
material relationship with the Company and shall otherwise be “independent
directors,” as such term is defined in the rules and regulations of the New
York Stock Exchange (the “NYSE”).

Charter at p.1 (emphasis added). While that standard of independence is lower
than that called by the Funds’ proposal, the Compensation Committee Charter
unequivocally exercises the power that the Company’s December 9 letter claims that the
Company lacks in regard to the Proposal: it “imposes additional qualifications on
members of the Compensation Committee to which the Board of Directors as a whole is
not subject,” such that “each director who failed to meet the independent standards of the
[Compensation Committee Charter] would be prohibited from serving on the
Compensation Committee, even though that director may be qualified to serve on the
Board of Directors.” Company’s December 9 letter at p.4.

What is sauce for the goose must be sauce for the gander. If the Compensation
Committee Charter may require only independent directors, so, too, may the Proposal.

Nothing in the no-action decisions cited by the Company’s can alter that simple
conclusion. Those decisions did not involve a Committee Charter under which the Board
exercised the same power that the company then claimed to lack. Moreover, most were
decided before the Sarbanes-Oxley Act and the NYSE Rules mandated new minimum
requirements for director independence. Even in the one decided most recently, Peabody
Energy Corp. (February 23, 2004), the proponent of the proposal stated that NYSE Rules
Section 303A would not apply to that company till 2005. Cf. Walt Disney Co. (Nov. 24,
2004) (Staff rejected that company’s Rule 14a-8(i)(6) challenge to an analogous proposal
requiring that the Chairman of the Board always be an independent director -- even
though the NYSE Rules do not require such a result).

The Company gains no traction from its final argument that it cannot implement
the concept, included in the Proposal’s requirements for independence, of a “nontrivial
relationship” with the Company. The Company has no trouble implementing the
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requirement of no “material relationship” with the Company, contained in its own
Compensation Committee Charter. It can implement equally well the Proposal’s
comparable two-word standard.

As the Company may readily implement the Funds’ Proposal, it does not lack
power or authority to do so. The Company’s arguments under 14a-8(i)(10) should be
rejected.

B. The Proposal has not been substantially implemented by the Company.

The Company’s claim that it has “substantially implemented” a policy calling for
appointment of independent directors to the Compensation Committee is based upon the
requirement in the Company’s Charter for the Compensation Committee that the
members of that Committee “shall have no material relationship with the Company and
shall other wise be ‘independent directors,’” as defined in the NYSE Rules. Yet, the
Company’s promised compliance with the NYSE Rules cannot suffice to comply with
the Proposal, which intentionally and precisely sets criteria for independence which go
beyond the minimums set by the NYSE Rules — as the NYSE Rules permit. Notably, the
Proposal’s standards would bar a director from service on the Compensation Committee
where the director’s firm, whether profit or non-profit, derives financial benefits from
the Company at a level that would still permit him or her to be classed as “independent”
under the NYSE Rules.

Recent no-action decisions make clear that a company’s efforts at governance
reform that fall short of what a proposal seeks cannot serve as a basis for excluding the
Proposal as having been “substantially implemented.” Thus, in Unocal Corp. (March
16, 2004), the Staff rejected the company’s argument that it had substantially
implemented a proposal calling for an office to facilitate direct communications between
shareholders and independent directors, by instead putting in place a system for
shareholder communications that gave a senior independent director discretion to block
such communications from reaching the other independent directors. In STERIS Corp.
(June 14, 2004), the Staff likewise rejected a company’s argument that it had
substantially implemented a proposal calling for serious board engagement with respect
to shareholders proposals that received a majority shareholder vote, by instead putting in
place a system that called for a lower level of board engagement with respect to all
shareholder proposals, approved or not. Unocal and STERIS stand for the proposition
that a company cannot comply with a governance proposal that on its face sets a high
standard, by adopting measures that on their face set a lower one.

Here, too, Compensation Committee Rules, by setting a lower standard, would
thwart the implementation of independence criteria stricter than those set by the NYSE.
The Company cannot be said to have thereby substantially implemented those stricter
criteria.

As the Company has not substantially implemented the Proposal, its argument
under Rule 14a-8(1)(10) fails.



C. The Proposal is not vague

The Company’s final argument is a repeat of its claim that it cannot implement the
Proposal’s requirement that an independent director’s “only nontrivial professional,
familial or financial connection to the corporation, its chairman or its executive officers is
his/her directorship.” As noted earlier, the Company has no problem implementing a
Compensation Committee Charter which, like the NYSE Rules upon which it draws, sets
a standard of no “material relationship” with the Company. The Proposal’s “nontrivial
relationship” standard is at least equally clear, and probably more clear, as it is followed
by very detailed criteria as to director independence.

The Company’s challenge under Rule 14a-8(i)(3) must fail, too.

I11. Conclusion

For the reasons set forth herein, the Funds respectfully submit that the Company’s
request for “no-action” relief should be denied. Should you have any questions or require
any additional information, please do not hesitate to contact me at the number listed
above.

Thank you for your consideration.

\

Richard S. Simon
Deputy General Counsel

Cc: J. Kenneth Menges, Jr. Esq.
Akin, Gump, Strauss, Hauer & Feld
1700 Pacific Avenue
Suite 4100
Dallas, TX 75201-4675



CHARTER OF THE COMPENSATION COMMITTEE
OF THE BOARD OF DIRECTORS
OF CLEAR CHANNEL COMMUNICATIONS, INC.

This Charter identifies the purpose, membership, meeting requirements, committee
responsibilities, annual evaluation procedures and studies of the Compensation Committee (the
“Committee”) of the Board of Directors (the “Board”) of Clear Channel Communications, Inc., a
Texas corporation (the “Company”).

Purpose

The Committee has been established to: (a) assist the Board in ensuring that a proper
system of long-term and short-term compensation is in place to provide performance-oriented
incentives to management, and that compensation plans are appropriate and competitive and
properly reflect the objectives and performance of management and the Company; (b) review
and approve corporate goals and objectives relevant to the compensation of the Company’s Chief
Executive Officer (“CEQ”), evaluate the CEO’s performance in light of those goals and
objectives, and, either as a committee or together with the other independent directors (as
directed by the Board), determine and approve the CEO’s compensation level based on this
evaluation; (c¢) make recommendations to the Board with respect to non-CEO compensation,
incentive-compensation plans and equity-based plans; (d) prepare an annual report on executive
compensation for inclusion in the Company’s annual proxy statement; and (e) perform such other
functions as the Board may from time to time assign to the Committee. In performing its duties,
the Committee shall seek to maintain an effective working relationship with the Board and the
Company’s management.

Membership'

The Committee shall be composed of at least three, but not more than five, members
(including a Chairperson), each of whom shall have no material relationship with the Company
and shall otherwise be “independent directors,” as such term is defined in the rules and
regulations of the New York Stock Exchange (the “NYSE”). The members of the Committee and
the Chairperson shall be selected annually by the Board and serve at the pleasure of the Board. A
Committee member (including the Chairperson) may be removed at any time, with or without
cause, by the Board. The Board may designate one or more independent directors as alternate
members of the Committee, who may replace any absent or disqualified member or members at
any meetings of the Committee. No person may be made a member of the Committee if his or
her service on the Committee would violate any restriction on service imposed by any rule or
regulation of the SEC or any securities exchange or market on which shares of the common stock
of the Company are traded. The Committee shall have authority to delegate responsibilities
listed herein to subcommittees of the Committee if the Committee determines such delegation
would be in the best interest of the Company.

Meetings

The Committee shall meet as necessary, but at least once each year, to enable it to fulfill
its responsibilities. The Committee shall meet at the call of its Chairperson, preferably in



conjunction with regular Board meetings. The Committee may meet by telephone conference
call or by any other means permitted by law or the Company’s Bylaws. A majority of the
members of the Committee shall constitute a quorum. The Committee shall act on the
affirmative vote of a majority of members present at a meeting at which a quorum is present.
Without a meeting, the Committee may act by unanimous written consent of all members.
Following each of its meetings, the Committee shall deliver a report on the meeting to the Board,
including a description of all actions taken by the Committee at the meeting. The Committee
shall determine its own rules and procedures, including designation of a chairperson pro tempore,
in the absence of the Chairperson, and designation of a secretary. The secretary need not be a
member of the Committee and shall attend Committee meetings and prepare minutes. The
Committee shall keep written minutes of its meetings, which shall be recorded or filed with the
books and records of the Company. Any member of the Board shall be provided with copies of
such Committee minutes if requested.

The Committee may ask members of management or others whose advice and counsel
are relevant to the issues then being considered by the Committee, to attend any meetings and to
provide such pertinent information as the Committee may request.

The Chairperson of the Committee shall be responsible for leadership of the Committee,
including preparing the agenda, presiding over Committee meetings, making Committee
assignments and reporting the Committee’s actions to the Board from time to time (but at least
once each year) as requested by the Board.

Committee Responsibilities

In carrying out its responsibilities, the Committee’s policies and procedures should
remain flexible to enable the Committee to react to changes in circumstances and conditions so
as to ensure the Company remains in compliance with applicable legal and regulatory
requirements.

The Committee shall have responsibility for oversight of the determination,
implementation and administration of remuneration, including compensation, benefits and
perquisites, of all executive officers and other members of senior management whose
remuneration is the responsibility of the Board or whose remuneration the Chief Executive
Officer requests the Committee to review and affirm. Such responsibility includes the following:

1. With Respect to Chief Executive Officer Compensation and Evaluation

» To (a) review and approve corporate goals and objectives relevant to the
Chief Executive Officer’s compensation package, (b) establish a
procedure for evaluating the Chief Executive Officer’s performance, (c)
annually evaluate such performance in light of the goals and objectives
established and (d) have the Committee Chairperson review, after
completion of the annual evaluation, the results of the Committee’s
evaluation of the Chief Executive Officer’s performance with (i) the non-
management directors of the Board meeting in executive session without
management participation, and (ii) with the Chief Executive Officer; and



e To review, at least annually, and set the base salary and annual and long-
term incentive compensation of the Chief Executive Officer, based upon
the annual evaluation of the Chief Executive Officer referred to in the
preceding paragraph. '

In discharging the responsibilities set forth under this Section, the Committee may
consider (as appropriate and as contemplated by Company policies, plans and programs)
individual, team, business unit, regional and Company-wide performance and results against
applicable pre-established annual and long-term performance goals, taking into account
shareholder return, economic and business conditions, remuneration given to the Chief Executive
Officer in the past and comparative and competitive compensation and benefit performance
levels. The Committee shall not be precluded from approving compensation awards (with the
Board’s ratification) as may be required to comply with applicable tax laws (e.g., IRS Rule
162(m)). In determining the long-term incentive component of CEO compensation, the
Committee shall consider, among other factors, the Company’s performance and relative
shareholder return, the value of similar incentive rewards to CEOs at comparable companies and
the awards given to the CEO in past years.

2. With Respect to Other Executive Officers Compensation and Evaluations

e To review and affirm contractual employment and compensation
arrangements of executive officers and other members of senior
management who are the responsibility of the Board or whose
compensation the Chief Executive Officer requests the Committee to
review and affirm; and

e To review and to make recommendations to the Board at least annually
with respect to the base salary and annual and long-term incentive
compensation of the other executive officers and other members of senior
management (upon the recommendation of the Chief Executive Officer)
who are the responsibility of the Board or whose compensation the Chief
Executive Officer requests the Committee to review and affirm.

3. With Respect to Incentive-Compeﬁsation and Equity-Based Plans

e To review and to make periodic recommendations to the Board as to the
general compensation and benefits policies and practices of the Company,
including incentive-compensation plans and equity-based plans;

e To review and adopt, and to recommend to the Board (and for shareholder
approval where required by applicable law, the Articles of Incorporation or
Bylaws) compensation and benefits policies, plans and programs and
amendments thereto, determining eligible employees and the type, amount
and timing of such compensation and benefits; and

e To oversee the administration of such policies, plans and programs and, on
an ongoing basis to monitor them to assure that they remain competitive



and within the Board’s compensation objectives for executive officers and
other members of senior management.

4. Other

e To prepare an annual executive compensation report for the shareholders of
the Company in accordance with the rules and regulations of the SEC;

e To review the compensation and benefits of directors who are not
employees of the Company and to recommend any changes to the Board
that the Committee deems appropriate;

e To report to the Board on a regular basis, and not less than once per year;
and

~e To perform such other duties as the Board may assign to the Committee.
Annual Evaluation Procedures

The Committee shall annually evaluate its performance to confirm that it is meeting its
responsibilities under this Charter. The Committee may recommend to the Board such changes
to this Charter as the Committee deems appropriate.

Studies

The Committee may conduct or authorize studies of matters within the Committee’s
scope of responsibilities as described above, and may retain, at the expense of the Company,
independent counsel or other consultants necessary to assist the Committee in any such studies.
The Committee shall have sole authority to select, retain and terminate any compensation
consultant to be used to survey the compensation practices in the Company’s industry and to
provide advice so that the Company can maintain its competitive ability to recruit and retain
highly qualified personnel. The Committee shall have the sole authority to negotiate and
approve the fees and retention terms of any compensation consultant retained.

General

Nothing contained in this Charter is intended to expand applicable standards of liability
under statutory or regulatory requirements for the directors of the Company or members of the
Committee. The purposes and responsibilities outlined in this Charter are meant to serve as
guidelines rather than as inflexible rules and the Committee is encouraged to adopt such
additional procedures and standards as it deems necessary from time to time to fulfill its
responsibilities. This Charter, and any amendments thereto, shall be displayed on the Company’s
web site and a printed copy of such shall be made available to any shareholder of the Company
who requests it.

Adopted by the Compensation Committee and approved
by the Board of Directors on March 30, 2004.



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.




January 23, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Clear Channel Communications, Inc.
Incoming letter dated December 9, 2004

The proposal requests the board to establish a policy requiring that the
compensation committee be composed solely of independent directors, as defined in the
proposal.

There appears to be some basis for your view that Clear Channel may exclude the
proposal under rule 14a-8(1)(6). As it does not appear to be within the power of the board
of directors to ensure that each member of the compensation committee retains his or her
independence at all times and the proposal does not provide the board with an
opportunity or mechanism to cure such a violation of the standard requested in the
proposal, it appears that the proposal is beyond the power of the board to implement.
Accordingly, we will not recommend enforcement action to the Commission if
Clear Channel omits the proposal from its proxy materials in reliance on rule 14a-8(i)(6).
In reaching this position, we have not found it necessary to address the alternative bases
for omission upon which Clear Channel relies.

Sincerely,

bl

Daniel Greenspan
Attorney-Advisor



