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Dear Mr. Morrison:

~ This is in response to your letter dated December 7, 2004 concerning the
shareholder proposal submitted to NSTAR by John Jennings Crapo. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Sincerely, _

Jonathan A. Ingram

Deputy Chief Counsel
Enclosures PWQAE SED
cc:  John Jennings Crapo .
P.O. Box 400151 Mw“‘* 1205
Cambridge, MA 02140-0002 OWSIN
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NSTAR

800 Boylston Street
Boston, Massachusetts 02199

Richard J. Morrison
Assistant Secretary
Direct Dial: (617) 424-2111
Fax: (617-424-2421)

December 7, 2004 -

U.S. Securities and Exchange Commission
Division of Corporate Finance ‘ N
Office of Chief Counsel I
450 Fifth Street, N.W. . )
Washington, D.C. 20549

AT IR PRT R R I
— !

RE: NSTAR Shareholder Proposal of Mr. John Jennings Crapo
To Whom It May Concern:

On behalf of NSTAR ("NSTAR?" or the "Company"), a Massachusetts voluntary association
(known as a Massachusetts Business Trust), and pursuant to Rule 14a-8 of the Securities Exchange Act
of 1934, I respectfully request that the Staff of the Division of Corporate Finance (the "Staff") concur
with the Company’s view that, for the reasons stated below, the shareholder proposal (the "Proposal™)
and supporting statement submitted by John Jennings Crapo (the "Proponent") may be properly omitted
from the proxy materials distributed in connection with NSTAR's 2005 Annual Meeting of Shareholders.

I hereby enclose the following items for filing in compliance with Rule 14a-8(j)(2): six copies of
this letter detailing the reasons why NSTAR believes that it may properly exclude both the Proposal and
supporting statement submitted by the Proponent, John Jennings Crapo, and six copies of the referenced
Proposal and supporting statement submitted by the Proponent on September 9, 2004 for inclusion in the
Company's proxy statement for its 2005 annual shareholder meeting. NSTAR is simultaneously
providing the Proponent with a copy of this letter to inform him of the Company’s intent to exclude his
Proposal from the proxy materials for its 2005 Annual Meeting. The Company's 2005 Annual Meeting
of Shareholders is scheduled to take place on or about April 28, 2005. The Company expects to file
definitive proxy solicitation materials for the Annual Meeting with the Securities and Exchange
Commission (the "Commission") on or about March 25, 2005.




The Proponent requests that the Company publish in its proxy statement, for each member of the
Board of Trustees, the number of shares of stock, bonds and “other such property” held by the trustee,
the name of the company in which such investments are held, the industry in which such companies
engage, and how each trustee voted such investments. Specifically, the Proposal states:

“My shareholder proposal

We shareholders meeting for the purpose of an assembled meeting of shareholder and proxies of
NSTAR do solemnly request our Board of Trustees (“Directors”) to take the following action

Publish on Nstar’s proxy statement annually how each Trustee ballots his/her own shares of
stock ownership, bonds OWN-ership and others sum property — identifies concerning each
company, the number of shares, the purchase of each company the number of shares, the
purchase of the Company and the industry of which each company is a member OF

The information shall be confirmed by the checking of US Internal Revenue Service tax returns —
not just for now but since the calendar year starting nineteen hundred eighty, state tax returns
and similar reports shall be checked our intent is this complete, examination shall be completely
reported to US annually” (sic) ‘ )

A copy of the full text of the Proposal and Supporting Statement is attached hereto as Exhibit A.

The Company requests that the Staff concur with the Company’s view that (i) the Proposal deals
with matters relating to the conduct of ordinary business operations of the Company, and/or (ii) the
Proposal relates to operations which account for less than 5 percent of the Company's total assets at the
end of its most recent fiscal year, and for less than 5 percent of its net earnings and gross sales for its
most recent fiscal year, and is not otherwise significantly related to the Company’s business and/or (iii)
the Company lacks the power or authority to implement the Proposal, and therefore the Proposal may be
omitted from the Company's proxy materials pursuant to Rule 14a-8(i)(5), (6) and/or (7).

I. The Proposal relates to the Company's ordinary business operations and, therefore may be
omitted from the Company's Proxy Materials pursuant to Rule 14a-8(i)(7).

The Company believes that it may properly exclude the Proposal and Supporting Statement from
its proxy materials pursuant to Rule 14a-8(i)(7) of the Securities Exchange Act of 1934. The Proposal
seeks a report in the Company’s proxy statement identifying each trustee’s personal investment portfolio
and how each individual trustee voted his/her personal investments over the past year. The Proposal
calls for the publication of highly personal information relating to each trustee that is completely
unrelated to the Company’s business or the trustee’s business experience and is inappropriate for public
disclosure.

Rule 14a-8(i)(7) permits the exclusion from the Company’s proxy materials of shareholder
proposals relating to "its ordinary business operations.” The Staff has previously indicated that a
proposal that would require all candidates for election to the board of directors to list all of their
beneficial ownerships of stocks in other business enterprises as well as partnerships and solely-owned
businesses was properly excludable under Rule 14a-8(7). See Chittenden Corporation (March 10,
1987). The Staff recognized that decisions regarding the disclosure of such biographical information not
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required by law is a matter relating to the conduct of a company’s ordinary business operations and may
thus properly be omitted from a company’s proxy materials under Rule 14a-8(c)(7). The current
Proposal goes well beyond the proposal excluded in the Chittenden letter, requesting not only an
identification of each trustee’s personal investment portfolio, but also how each trustee voted such
securities.

Securities Exchange Commission and New York Stock Exchange rules and regulations specify
information that a company must disclose to its shareholders in its proxy materials. These rules and
regulations require the disclosure of a significant amount of information about directors that is clearly
relevant to a shareholder decision to vote for or against such directors. To the extent that these rules do
not require the disclosure of specific information, the applicable rulemaking bodies have determined that
either i) disclosure of additional information is best left to the discretion of the board as part of its
ordinary business operations; or ii) a compelling reason (e.g. confidentiality) warrants its exclusion.
Disclosure of highly personal information about directors that is completely unrelated to the company’s
operations, such as the information requested by the Proposal, is exactly the type of information the
regulatory agencies have determined is best left to the discretion of the board or warrants omission. In
other words, these bodies have effectively placed such decisions, including the subject matter of the
Proposal, within the Company's ordinary business operations.

In general, proposals requesting reports or studies may also be omitted from the Company’s
proxy materials if the subject of the requested report or study covers a matter related to the Company’s
ordinary business operations. See Exchange Act Release No. 34-20091 (August 16, 1983)
("Henceforth, the staff will consider whether the subject matter of the special report or the committee
involves a matter of ordinary business; where it does, the proposal will be excludable under Rule 14a-
8(c)(7)"). Rule 14a-8(c)(7) is the predecessor of current Rule 14a-8(i)(7). For example, in a number of
situations, the Staff has not objected to the omission of proposals requesting reports of all votes taken by
a board of directors and its committees on the basis that the proposal relates to the company’s ordinary
business operations. See e.g., McKessen Corp (April 1, 2004) and Time Warner Inc. (February 13,
2004). These proposals, at least, requested information relating to the company (albeit, relating to its
ordinary business operations). The current Proposal does not seek information even remotely relating to
the Company or any aspect of its operations.

The Company recognizes that, when applying the ordinary business operations exclusion, the
Staff will consider whether the proposal in question raises significant "social policy issues.” See
Exchange Act Release No. 34-40018 (May 21, 1998). See also, American Electric Power Co. (January
27, 2003) (proposal that each director expend a2 minimum of twenty hours each month of the year to
attend and prepare for formal monthly board meetings); The Alistate Corp. (February 19, 2002)
(proposal that the company cease operations in Mississippi). The Company believes that the Proposal
does not advance any significant positive social policy issues, and certainly raises no issues at all
connected to the Company itself. While the Proponent argues in his supporting statement that the
requested report will increase trustee accountability to shareholders, it is well established that trustees
already have a fiduciary duty to act in furtherance of what they believe to be the best interests of the
Company and its shareholders. There is simply no connection between how a trustee votes his or her
personal investment portfolio (which may well include investments in many privately or even family
owned companies) and the trustee’s accountability to shareholders. There is much information about
director candidates that a curious shareholder would be interested in knowing such as a director’s net
worth or religious affiliation. However, this information is highly personal and irrelevant to the
director’s qualifications as a candidate. The information that the Proposal would have included in the

3



Company’s proxy materials is no more relevant to making directors more accountable to shareholders
than requiring disclosure about how the trustee voted in the most recent presidential election, the
trustee’s sexual orientation, religion, amount of personal debt or any other information unrelated to the
directors business experience.

Requiring the disclosure of such personal information would also significantly inhibit the
Company’s ability to attract and retain qualified nominees. To the Company’s knowledge, there is no
public company within the United States that requires its directors to disclose such personal and private
information. Such a unique requirement, far beyond what investors need to know about a board, would
have a chilling effect on potential directors and would likely cause most candidates to decline
nomination to the board. ' ’

I1. The Proposal relates to operations which account for less than 5 percent of the Company's total
assets at the end of its most recent fiscal year, and for less than 5 percent of its net earnings and
gross sales for its most recent fiscal year, and is not otherwise significantly related to the
Company's business, and, therefore, may be omitted from the Company's Proxy Materials

. pursuant to Rule 14a-8(i)(5).

The Company believes that it may also properly exclude the Proposal and Supporting Statement
from its proxy materials pursuant to Rule 14a-8(i)(5) of the Securities Exchange Act of 1934. Rule 14a-
8(1)(5) permits a registrant to omit a shareholder proposal if it "relates to operations which account for
less than 5 percent of the company’s total assets at the end of its most recent fiscal year, and for less than
5 percent of its net earnings and gross sales for its most recent fiscal year, and is not otherwise
significantly related to the company’s business.” Essentially, Rule 14a-8(i)(5) was intended to permit a
company to exclude a proposal that does not bear a significant economic relationship to the Company’s
business.

NSTAR is a Massachusetts-based, intra-state electric and gas utility company. The Proposal
does not relate to any aspect, let alone 5 percent, of the operations of the Company’s business, and is not
“otherwise significantly related” to the Company’s business for the purposes of Rule 14a-8(i)(5). In
Lovenheim v. Iroquois Brands, Inc., 618 F. Supp. 554, 561 (D.D.C., 1985), the court held that a proposal
could be omitted if it was "ethically significant in the abstract but had no meaningful relationship to the
company’s business.” Hence, although the Proponent may sincerely believe that the Proposal has ethical
significance and may otherwise make trustees more accountable to shareholders, it is clearly not
"otherwise significantly related to the Company’s business.” It is on its face and by definition
completely unrelated to the Company’s business. The Proponent gives no basis for any discernible
nexus between the Proposal and the Company’s business; the overall incoherence of the Proponent’s
supporting statement and accompanying exhibits, which are themselves as unrelated to the Proposal as
the Proposal is to the Company’s business, ultimately provide no reasonable explanation as to why the
Proposal is relevant to the Company’s business. Accordingly, the Proposal may be omitted under Rule
14a-8(i)(5).

II1. The Company lacks the power or authority to implement the Proposal, and, therefore, it may
be omitted from the Company's Proxy Materials pursuant to Rule 14a-8(i)(5).

Rule 14a-8(i)(6) provides that a company may omit a proposal if it lacks the power or authority
to implement the proposal. The Proposal would require the Company to “[confirm] by the checking of
US Internal Revenue Service tax returns — not just for now but since the calendar year starting nineteen
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hundred eighty, state tax returns and similar reports shall be checked.” Even if federal and state tax
returns dating back to 1980 were available (in most situation tax returns from 14 years ago are unlikely
to be available), Section 6103 of the Internal Revenue Code prevents the IRS from disclosing tax returns
and return information to parties other than the taxpayer except in certain specific situations. In
addition, the Privacy Act of 1974 (5 USC sect. 552a), which generally requires agencies to permit an
individual access to records pertaining to that individual, would prohibit the IRS from disclosing to any
person any record contained in a system of records without the individual's written consent, unless the
disclosure meets one of 12 conditions, none of which would apply to the Proposal. Similar
confidentiality/privacy rules also apply at the state level. Since the Company would thus not be able to
access the records which the Proposal compels it to examine, the Proposal may be omitted under Rule.
14a-8(i)(6).

In conclusion, for the reasons discussed here, the Company respectfully requests that the Staff
agree that the Company may omit the Proposal from its proxy materials for its 2005 Annual Meeting of
Shareholders under Rule 14a-8(i)(7) and/or (5). If the Staff has any questions or comments regarding the
following, please contact the undersigned at 617-424-2111.

Very truly yours,

%ciﬁa/(//qi V(ED(HSO\

Richard J. Morrison
Assistant Secretary

NSTAR

RIM:fji
Enclosures

cc: John Jennings Crapo (via Certified Mail)
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



January 4, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: NSTAR
Incoming letter dated December 7, 2004

The proposal requests that NSTAR publish in its proxy statement information
concerning the personal investments of each trustee.

There appears to be some basis for your view that NSTAR may exclude the
proposal under rule 14a-8(i)(7), as relating to NSTAR’s ordinary business operations
(i.e., the presentation of certain investment information in reports to shareholders).
Accordingly, we will not recommend enforcement action to the Commission if NSTAR
omits the proposal from its proxy materials in reliance on rule 14a-8(i)(7). In reaching
this position, we have not found it necessary to address the alternative bases for omission
upon which NSTAR relies.

Sincerely,

SMWQM;

Sara D. Kalin
Attorney-Advisor




