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Office of Applications and Report Services
Securities and Exchange Commission

450 Fifth Street, NW

Judiciary Plaza

Washington, DC 20549

Re: Filing Pursuant to Section 33 of the Investment Company Act of 1940 (the “Act”)

Dear Sir or Madam:

Please find enclosed, on behalf of AEGON/Transamerica Investor Services, Inc. f/k/a IDEX Investor Services,
Inc., a copy of the pertinent pleadings in the following matter:

¢ Ramachandra Rao, M.D. vs. WMA Securities, Inc., World Group Securities, Inc., IDEX Investor
Services, Inc., State Street Bank & Trust Company and David Novak.
Case No. 03 CV 1661, Rock County, Wisconsin (filed 12/17/03).

Please acknowledge receipt of this filing by date-stamping the enclosed copy of this letter and returning it in the
envelope provided.

If you have any questions regarding this filing, please contact me at 727.299.1763.

Sincerely,

Tdmothy M. Richey - P H@CESSE@
Assistant Vice President
JAN 26 2005
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Rao. Ramachandra v. IDEX & David Novak

Date Pleading
12/17/03 Summons and Complaint

02/27/04 Answer and Affirmative Defenses of Defendant
IDEX Investor Services, Inc.

03/25/04 Answer and Affirmative Defenses of Defendant
World Group Securities

03/30/04 Answer of WMA Securities, Inc.
04/16/04 Answer of Defendant David Novak

05/06/04 Answer and Affirmative Defenses of Defendant
State Street Bank & Trust Company
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LAFOLLETTE  hesromeesorms

: : MADISON, W1 53701-2719
GODFREY TEL 608-257-3911
-g‘ KAHN FAX 608-257-0609

www.gklaw.com
ATTORNEYS AT LAW .
. GODFREY & KAHN, S.C.

MILWAUKEE
May 6, 2004 (;‘l:::
. Via Federal Express RECEIVED AEA
“Clerk of Court ‘ MAY 1 1 2004
Rock County Circuit Court
‘51 South Main Street | LAW DEPT. - ALH

Janesville, WI 53545

RE: Ramachandra Rao v. WMA Securities, Inc. et al.
Case No. 03 CV 1661

Dear Clerk:

We have enclosed for filing in the case referenced above an original and one copy of an
Answer And Affirmative Defenses Of Defendant State Street Bank & Trust Company.

Please return the authenticated copy of the above named document and return it to us in
the enclosed self-addressed, postage-paid envelope.

Very truly yours,

LA FOLLETTE GODFREY & KAHN

(/WS D. fefersm AP1T

James D. Peterson

JDP:lpa

Enclosures

cc: Sara L. Gehng, Larry W. Barton (Nowlan & Moutat)
Todd A. Becker (Coyne, Niess, Schultz, Becker & Bauer)
Sean Lanphier (Mallery & Zimmerman, S.C.)

Holly D. Jensen (Consigny, Andrews, Hemming & Grant)
MN206372_1.DOC

LAFOLLETTE GODFREY & KAHN IS AN OFFICE OF GODFREY & KAHN. SC.
R GODFREY & KAHN IS A MEMBER OF TERRALEX®, A WORLDWIDE NETWORK QF NDEFENDENT LAY FIRMS.



Clerk of Court

Rock County Circuit Court
May 6, 2004
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bce: Adrianne Hoehner
Marvin Rau



STATE OF WISCONSIN CIRCUIT COURT

ROCK COUNTY

RAMACHANDRA RAO, M.D.
839 Suffolk Drive
Janesville, W1 53545,

Plaintiff,

VS.

WMA SECURITIES, INC
332 Washington Street Northwest
Gainesville, GA 30501,

WORLD GROUP SECURITIES, INC.
11315 Johns Creek Parkway
Duluth, GA 30097-1517,

IDEX INVESTOR SERVICES, INC.
P.O. Box 9010
Clearwater, FL 33758-9010,

STATE STREET BANK & TRUST COMPANY
225 Franklin street
Boston, MA 12110,

and

DAVID NOVAK
950 Westmore
Wynetka, IL 60093

Defendants.

Civil Case No. 03 CV 1661

money judgment: 30301

ANSWER AND AFFIRMATIVE DEFENSES
OF DEFENDANT STATE STREET BANK & TRUST COMPANY

Defendant State Street Bank & Trust Company (State Street Bank), by its attorneys,

LaFollette Godfrey & Kahn, answer the plaintiff’s complaint as follows:

1. Admit the allegations in paragraph 1.
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2. State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 2 and, accordingly, denies those allegations.

3. State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 3 and, accordingly,.denies those allegations.

4, State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 4 and, accordingly, denies those allegations.

5. Admit the allegations in paragraph 5, except as to the address of the principal place
of business of IDEX Investor Services, Inc. (IDEX), which is 570 Carillon Parkway, St. Petersburg,
Florida 33716. |

6. Admit the allegations ir; paragraph 6.

7. Admit the allegations in paragraph 7.

8. Admit that the Individual Retirement Account Custodial Agreement sets forth
certain terms applicable to Dr. Rao’s account, but affirmatively allege that additional terms
applicable to Dr. Rao’s account are contained in other documents, including without limitation the
Individual Retirement Account Disclosure Statement, the IRA Application, the Retirement Plan
Transfer Request Form, and the account prospectus.

9. | Admit the allegations in paragraph 9.

10.  Admit that Dr. Rao’s account was transferred to WGS. State Street Bank lacks
information sufficient to admit or deny the remaining allegations in paragraph 10, including the
allegation that WGS assumed all duties and obligations of WMAS with regard to any asset.

- First Cause of Action: Conversion (Noyak)
11.  State Street Bank lacks information sufficient to admit or deny the allegations in

paragraph 11 and, accordingly, denies those allegations.
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12.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 12 and, accordingly, denies those allegations.

Second Cause of Action: Agency/Conversion (WMAS)

13.  State Street Bank incorporates by reference its responses to paragraphs 1 through 12.

14.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 14 and, accordingly, denies those allegations.

15.  Admit the allegations in paragraph 15 upon information and belief.

16.  Admit the allegations in paragraph 16 upon information and belief.

17.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 17 and, accordingly, denies those allegations.

18.  Deny the allegations in paragraph 18.

19.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 19 and, accordingly, denies those allegations.

20.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 20 and, accordingly, denies those allegations.

Third Cause of Action: Agency/Conversion (WGS)

21.  State Street Bank incorporates by reference its responses to Paragraphs 1 through 20.

22,  State Street Bank lacks information sufﬁcient to admit or deny the allegations in
paragraph 22 and, accordingly, denies those allegations.

23.  State Street Bank lacks information sufficient to admit or deny the allegations in

paragraph 23 and, accordingly, denies those allegations.
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24.  State Street Bank denies that Novak performed services on Dr. Rao’s account
between April 2002 and January 2003. State Street Bank lacks information sufficient to admit or
deny the remaining allegations in paragraph 24 and, accordingly, denies those allegations.

25.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 25 and, accordmgly, denies those allegations.

" Fourth Cause of Action: Intentional Misrepresentation (WMAS)

26. State Street Bank incorporates by reference its responses to Paragraphs 1 through 25.

27.  State Street Bank lacks information sufficient to admit or deny the allegations in
~ paragraph 27, and accordingly, denies those allegations.

28.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 28, and accordingly, denies those allegations.

29. State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 29, and accordingly, denies those allegations.

30.  State Street Bank lacks information sufficient to admit or deny the allegation that
WMAS failed to notify Dr. Rao of the allegations against Novak. State Street Bank therefore lacks
information sufficient to admit or deny the allegations in paragraph 30 and, accordingly, denies
those allegations.

31.  State Street Bank lacks information sufficient to admit or deny the allegation that
WMAS failed to notify Dr. Rao of the allegations against Novak. Accordingly, State Street Bank
denies the remaining allegations in paragraph 31, including the allegation that any untrue
representation was made to Dr. Rao, and the allegation that any alleged misrepresentation to Dr.

Rao was made intentionally or recklessly.
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32.  State Street Bank lacks information sufficient to admit or deny the allegation that
WMAS faiied to notify Dr. Rao of the allegations against Novak. Accordingly, State Street Bank
denies the remaining allegations in paragraph 32, including the allegation that any untrue
representétion was made to Dr. Rao, and the allegation that any alleged misrepresentation to Dr.
Rao was made with intent to deceive Dr. Rao or to induce Dr. Rao to act upon it to his detriment.

33.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 33, and accordingly, denies those allegations.

Fifth Cause of Action: Strict Responsibility Misrepresentation (WMAS)

34.  State Street Bank incorporates by reference its responses to Paragraphs 1-33.

35.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 35, and accordingly, denies those allegations.

36.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph‘ 36, and accordingly, denies those allegations.

| 37.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 37, and accordingly, denies those allegations.
Sixth Cause of Action: Negligent Misrepresentation (WMAS)

38.  State Street Bank incorporates by reference its responses to paragraphs 1-37.

39.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 39, and accordingly, denies those allegations.

40.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 40, and accordingly, denies those allegations.

Seventh Cause of Action: Breach of Fiduciary Duty (WMAS)

41.  State Street Bank incorporates by reference its responses to Paragraphs 1-40.
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42.  State S&eet Bank lacks information sufficient to admit or deny the allegations in
paragraph 42, and accordingly, denies those allegations.

43.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 43, and accordingly, denies those allegations.

Eighth Cause of Action: Negligence (WMAS)

44,  State Street Bank incorporates by reference its responses to Paragraphs 1-43.

45.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 45, and accordingly, denies thqse allegations.

46.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 46, and accordingly, denies those allegations.

Ninth Cause of Action: Negligence (IDEX)

47.  State Street Bank incorporates by reference its responses to Paragraphs 1-46.

48.  Admit the allegations in paragraph 48.

49.  Admit that IDEX had a duty to use reasonable care in preparing statements of Dr.
Rao’s account. Allege affirmatively that statements of Dr. Rao’s account were riecessan'ly and
reasonably based on information provided to IDEX by third parties, including Novak, WMAS and
others. Allege affirmatively that Dr. Rao had an obligation to review statements of his account and
to report errors, inaccuracies or unauthorized transactions.

50.  Deny the allegations in paragraph 50.

51.  Deny the allegations in paragraph 51.

Tenth Cause of Action: Negligence (SSB)
52..  State Street Bank incorporates by reference its responses to paragraphs 1-51.

53.  Admit the allegations in paragraph 53.
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54.  Deny the allegations in paragraph 54. Allege affirmatively that State Street Bank &
Trust Company was obligated to disburse funds from Dr. Rao’s account according to the terms in
the Individual Retirement Account Custodial Agreement, Individual Retirement Account Disclosure
Statement, the IRA Application, and the Retirement Plan Transfer Request Form.

55.  Deny the allegations in paragraph 55.

56.  Deny the allegations in paragraph 56.

Eleventh Cause of Action: Breach of Implied Duty of Good Faith
in Performance of Contract (WMAS)

57.  State Street Bank incorporates by reference its responses to paragraphs 1-56.

58.  State Street Bank lacks information sufficient to admit or deny the allegations in
paragraph 58, and accordingly, denies those allegations.

59. State Street Bank lacks information sufficient to admit 6r deny the allegations in
paragraph 59, and accordingly, denies those allegations.

Twelfth Cause of Action: Breach of Contract (SSB/IDEX/WMAS/WGS)

60.  State Street Bank incorporates by reference its responses to Paragraphs 1-60.

61. Deny the allegations in paragraph 61. Allege affirmatively that State Street Bank
perfonnqd its obligations under any contract related to Dr. Rao’s Account.

62.  State Street Bank denies the allegations in paragraph 62 as they pertain to State
Street Bank. State Street Bank lacks information sufficient to admit or deny the remaining

allegations in paragraph 62.



AFFIRMATIVE DEFENSES
Contributory Negligence

Dr. Rao’s negligence in failing to discover and report alleged unauthorized withdrawals is

greater than any negligence of State Street Bank in preventing such unauthorized withdrawals.
Failure to Mitigate
The plaintiff failed to take reasonable steps to detect and mitigate his claimed losses.
Contractuai Release

The claims against State Street Bank are barred or otherwise limited by the terms of the
release provision in Part Three, Section 15(c) of the Individual Retirement Account Custodial
Agreement, according to which the plaintiff has released State Street Bank from all liability for any
transaction not objected to within sixty days after a statement showing or reflecting the transaction
is sent.

Indemnification

The claims against State Street Bank are barred or otherwise limited by the terms of
indemnification provision in Part Three, Section 15(f) of the Individual Retirement Account
Custodial Agreement.

Failure to State a Claim Upon Which Relief Can Be Granted

The allegations in the Complaint against State Stre'et Bank, even if true, fail to state a claim

upon which relief can be granted.
Economic Loss Doctrine
The recovery of tort damages for the claims of breach of contract alleged in the Complaint

are barred by the economic loss doctrine,
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WHEREFORE, State Street Bank requests that the claims against it be dismissed with
prejudice and that costs and attomey’s fees be awarded to them and that Court award to them other

relief as it deems appropriate.

Dated: May 6, 2004

LA FOLLETTE GODFREY & KAHN
an office of Godfrey & Kahn, S.C.

.@%f-\

bert J. Dreps
State Bar No. 01006643
James D. Peterson
State Bar No. 1022819
One East Main Street
P.O. Box 2719
Madison, WI 53701-2719
(608) 257-3911
Attorneys for Defendants

MN199540 2.DOC



CERTIFICATE OF SERVICE
1 hereby certify that on the 6th day of May 2004, true and correct copies of ANSWER
AND AFFIRMATIVE DEFENSES OF DEFENDANT STATE STREET BANK & TRUST
COMPANY were served on the following:

Via Facsimile and U.S. Mail

Sara L Gehrig

Larry W. Barton

NOWLAN & MOUTAT LLP
100 South Main Street

PO Box 8100

Janesville, WI 53547-8100
Phone: 608/ 755-8100

Fax: 608/ 755-8110

Via U.S. Mail

Sean Lanphier

MALLERY & ZIMMERMAN, S.C.
731 North Jackson Street, Suite 900
Milwaukee, W1 53202-4697

Todd A. Becker

COYNE, NIESS, SCHULTZ, BECKER & BAUER S.C.
150 East Gilman Suite 1000

Madison WI 53703

Holly D. Jensen

CONSIGNY, ANDREWS, HEMMING & GRANT
303 E. Court Street

PO Box 1449

Janesville, W1 53547-1449

S el

Lisa P. Abelson

MN203324_1.DOC



STATE OF WISCONSIN IN CIRCUIT COURT - _FOR ROCK COUNTY

RAMACHANDRA RAO, M.D.

Plaintiff,
Case No. 03 CV 1661
VS. Money Judgment: 30301

WMA SECURITIES, INC.,
WORLD GROUP SECURITIES, INC., S
IDEX INVESTOR SERVICES, INC., LD fe
STATE STREET BANK & TRUST COMPANY, and i :
DAVID NOVAK nk

' e
(Vv

: 5|-::=;,‘

S Gl

Defendants.

TO: All Counsel of Record

PLEASE TAKE NOTICE THAT WE ARE RETAINED BY AND APPEAR FOR THE ABOVE-
NAMED Defendant, David Novak, in this action, and demand that a copy of all papers subsequent

to the Summons and Complaint be served upon us at our office at 303 East Court Street, P. O. Box

1449, Janesville, Wisconsin 53547.

DATED this 16th day of April, 2004.

CONSIGNY, ANDREWS, HEMMING
& GRANT, S.C.

By: M ’)U\’\h/\’\

Holly D. Jénsen

State Bar No. 1027570
303 E. Court Street

P. O. Box 1449

Janesville, Wl 53547-1449
(608) 755-5050

Attorneys for David Novak.
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STATE OF WISCONSIN ___INCIRCUIT COURT . FOR ROCK COUNTY
RAMACHANDRA RAO, M.D.
839 Suffolk Drive
Janesville, Wisconsin 53545,

Plaintiff,
Case No. 03 CV 1661
VS. Money Judgment: 30301
WMA SECURITIES, INC.
332 Washington Street Northwest
Gainesville, Georgia 30501, oy
WORLD GROUP SECURITIES, INC. S
11315 Johns Creek Parkway -~ _
Duluth, Georgia 30097-1517, A
r:: - . -

IDEX INVESTOR SERVICES, INC. S E
P.O. Box 9010 =
Clearwater, Florida 33758-9010, ‘ =

STATE STREET BANK & TRUST COMPANY
225 Franklin Street
Boston, Massachusetts 12110,

and

DAVID NOVAK

950 Westmoor Road
Winnetka, lllinois 60093

Defendants.

ANSWER OF DEFENDANT DAVID NOVAK

NOW COMES Defendant David Novak, by his attorneys, Consigny, Andrews, Hemming &
Grant, S.C., by attorneys Holly D. Jensen and Mark A. Schroeder, and states as his Answer to
Plaintiff's Complaint as folfows:

1. Admits the allegations of paragraph 1.

2. Admits the allegation in paragraph 2 that Defendant Novak (“Novak”) is an adult

man, denies the allegation that Novak resides at 950 Westmore in Wynetka, IIEinoris




10.

C C

60083, and alleges that Ncvak resides at 950 Westmoor Road, Winnetka, lllinois
60093. Further answering paragraph 2, denies that Novak was an employee of
WMA Securities,l Inc. Further answering paragraph 2, Novak lacks knowledge or
information sufficient to admit or deny the remaining allegations of paragraph 2, and
therefore denies the same.

Novak lacks knowledge or information‘sufficient to admit or deny‘the allegations in
paragraph 3 and therefore denies the same.

Novak Iacks knowledge or information sufficient to admit or deny the allegations in
paragraph 4 and therefore denies the same.

Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 5 and therefore denies the same.

Novak lacks knowledge or informatidn sufficient to admit or deny the allegations in
paragraph 6 and therefore denies the same.

Admits the allegation in paragraph 7, that Dr. Rao, through Novak, opened an IRA
account with IDEX. Further answering paragraph 7, Novak lacks knowledge or
information sufficient to admit or deny the remaining allegations in paragraph 7 and -
therefore denies the same.

Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 8 and therefore denies the same.

Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 9 and therefore denies the same.

Novak lacks knowledge or information sufficient to admit or deny the allegations in

paragraph 10 and therefore denies the same.
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12.

13.
14.

15.

16.

17.

18.

19.

C C

First Cause of Action: Conversion {Novak)

Denies the allegation in paragraph 11 that Novak took Three Hundred Ninety-Four

‘Thousand One Hundred Twenty-Five Dollars ($394,125.00) from Dr. Rao’s account.

Novak refuses to answer the remaining allegations of paragraph 11 based on the
5" Amendment privilege.
Denies the allegation of paragraph 12 that Novak took property from Dr. Rao’s
account without Dr. Rao’s knowledge. Novak refuses to answer the remaining
allegations of paragraph 12 based on the 5™ Amendment privilege.

Second Cause of Action: Agency/Conversion (WMAS)
Novak incorpofates by reference his responses to paragraphs 1-12.
Denies the allegations of paragraph 14.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 15 and therefore denies the same, except admits that during an unknown
period, Novak managed Dr. Rao's Account.
Denies the allegation in paragraph 16.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 17 and therefore denies the same.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 18 and therefore denies the same.
Denies the allegation of paragraph 19 that Novak stole Three Hundred Forty-Seven
Thousand Nine Hundred Fifty-Five Dollars ($347,955.00) from Dr. Rao’s account.
Denies the allegation of paragraph 19 that Novak took funds from Dr. Rao’s account
without Dr..;?ao's knowledge. Novak refuses to answer the remaining allegations

of paragraph 19 based on the 5" Amendment privilege.
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21

22.

23.

24

25.

26.

27.

28.

29.

30.
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Denies the allegation cf paragraph 20 that Novak converted Three Hundred Forty-

. Seven Thcousand Nine Hundred Fifty-Five Dollars ($347,955.00) from Dr. Rao's

account. Novak refuses to answer the remaining allegations of paragraph 20 based
on the 5™ Amendment privilege.

Third Cause of Action: Agency/Conversion (WGS)
Novak incorporates by reference his resbonses to paragraphs 1-12.
Novak lacks knowledge or information sufficient to admit or deny the allegaticns in
paragraph 22 and therefore denies the same.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 23 and therefore denies the same.
Denies the allegations of paragraph 24.
Denies the allegation of paragraph 25 that Novak converted Forty-Six Thousand
One-Hundred Seventy Dollars ($46,170.00) from Dr. Rao's account. Novak refuses
to answer the remaining allegations of paragraph 25 based on the 5" Amendment
privilege.
Fourth Cause of Action: Intentional Misrepresentation (WMAS)
Novak incorporates by reference his responses to paragrapﬁs 1-12 and 14-20.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 27 and therefore denies the same..
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 28 and therefore denies the same.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
parégraph .2‘9 and therefore denies the same.

Novak lacks knowledge or information sufficient to admit or deny the allegations in
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paragraph 30 and therefore denies the same.

31. Novak lacks knowledge or information sufficient to admit or deny the zllegations in
paragraph 31 and therefore denies the same. | |

32. Novak lacks knowledge or information sufficient to admit or deny the aliegations in
paragraph 32 and therefore denies the same.

33. Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 33 and therefore denies the same.

Fifth Cause of Action: Strict Responsibility Misrepresentation (WMAS)

34, Novak incorporates by reference his responses to paragraphs 1-12, 14-20 and 27-
30.

35. Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 35 énd therefore denies the same.

36. Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 36 and therefore denies the same.

37. Novak lacks knowledge ‘or information sufficient to admit or deny the allegations in
paragraph 37 and therefore denies the same.

Sixth Cause of Action: Nteigent Misrepresentation (WMAS)

38. Novak incorporates by reference his responses to paragraphs 1-12, 14-20 and 27-
30.

39. Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 39 and therefore denies the same.

40. Novak lacks knowledge or information sufficient to admit or deny the allegations in

-

paragraph 40 and therefore denies the same.
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42.

43.

44,

45.

- 46.

47.

48.

49.

50.

51.

C C
Seventh Cause of Action: Breach of Fiduciary Duty (WMAS)
Novak incorporates by reference his responses to paragraphs 1-12, 14-20, 27-30
and 35-37.
Novak lacks knowiedge or infcrmation sufficient to admit or deny the allegations in
paragraph 42 and thereforé denies the same. |
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 43 and therefore denies the same.
Eighth Cause of Action: Negligence (WMAS)

Novak incorporates by reference his responses to paragraphs 1-12 and 14-20.
Novak denies the allegation in paragraph 45 that he (Novak) was an employee of
WMAS. Novak lacks knowledge or information sufficient to admit or deny the
remaining allegations in paragraph 45 and therefore denies the same.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 46 and therefore denies the same.

Ninth Cause of Action: Negligence (IDEX)
Novak incorporates by reference his responses to paragraphs 1-12 and 14-20.
Novak lacks knowledge or information sufficient to admit or deny the allegations in-
paragraph 48 and therefore denies the same.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 49 and therefore denies the same.
Novak lacks knowledge or information sufficient to admit or deny the aliegations in
paragraph 50 and therefore denies the same.
Novak Iacké‘ knowledge or information sufficient to admit or deny the allegations in

paragraph 51 and therefore denies the same.
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53.

54.

55.

56.

57.

58.

59.

60.

61.

62.
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Tenth Cause cf Action: Nagligence (SSB)

Novak incorporateé by reference his responses to paragraphs 1-12 and 14-20.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 53 and therefore denies the same.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 54 and therefore denies the same.
Novak lacks knowledge or information sufficient to admit or deny the éllegations_ in
paragraph 55 and therefore denies the same. |
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 56 and therefore denies the same.

Eleventh Cause of Action: Breach of Implied Duty of Good Faith

In Performance of Cbntract (WMAS)

Novak incorporates by reference his responses to paragraphs 1-12, 14-20, 27-33,
35-37, 39-40, and 42-43, '
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 58 and therefore deniés the same.
Novak lacks knowledge or information sufficient to admit or deny the allegations in

paragraph 59 and therefore denies the same.

Twelfth Cause of Action: Breach of Contract (SSB/IDEX/WMAS/WGS)

Novak incorporates by reference his responses to paragraphs 1-12 and 14-20.
Novak lacks knowledge or information sufficient to admit or deny the allegations in
paragraph 61 and therefore denies the same.

Novak Iackg knowledge or information sufficient to admit or deny the allegations in

paragraph 62 and therefore denies the same.

-7-



AFFIRMATIVE DEFENSES

As and for affirmative defenses to the Cemplaint filed herein, Defendant Novak alleges as

follows:
1. Plaintiff's damages, if any, were causgd by or contributed to by Plaintiff’s
negligence.
2. Plaintiff has failed to state a claim upon which relief can be granied.
3. Plaintiff's claims are barred by the doctrine of estoppel.
4. Plaintiff failed to mitigate his damages.

'WHEREFORE, the answering defendant, David Novak, demands judgment as follows:
1. Dismissal of the plaintiff's Complaint upon its merits, together with costs, fees and
disbursements incurred in the defense of the action:
2. For such further relief as the Court deems just and equitable.

CONSIGNY, ANDREWS, HEMMING
& GRANT, S.C.

By: M Q PN

Holly D. Jansen

State Bar No: 1027570
Mark A. Schroeder

State Bar No: 1000061
303 East Court Street
P.O. Box 1449

Janesville, Wil 53547-1449
608/755-5050
608/755-5057 (Fax)
Attorneys for Defendant.




STATE OF WISCONSIN

CIRCUIT COURT

2=y

ROCK COUNTY

RAMACHANDRA RAQO, M.D.,
Plaintiff

v.

WMA SECURITIES, INC.,

WORLD GROUP SECURITIES, INC.,

IDEX INVESTOR SERVICES, INC.,

STATE STREET BANK & TRUST COMPANY
and DAVID NOVAK,

Defendants.

Case No. 03-Cv-1661

Money Judgement: 30301

ANSWER OF WMA SECURITIES, INC.

Defendant, WMA Securities, Inc.,

by its attorneys, states

for its answer and affirmative defenses as follows:

1. WMA Securities, Inc¢. lacks information sufficient to

form a belief as to the truth of the allegations contained in

paragraph 1 of the complaint.

2. WMA Securities, Inc. lacks information sufficient to

form a belief as to the truth of the allegations contained in

paragraph 2 of the complaint.

3. WMA Securities, Inc. admits that it is a foreign

corporation and lacks information sufficient to form a belief as

to the truth of the other allegations contained in paragraph 3 of

the complaint.

4. WMA Securities, Inc. lacks information sufficient to

form a belief as to the truth of the allegations contained in

paragraph 4 of the complaint.
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’ 5. WMA Securities, Inc. lacks information sufficient
form a belief as to the truth of the allegations contained
paragraph 5 of the complaint.

6. WMA Securities, Inc. lacks information sufficient
form a belief as to the truth of the allegations contained
paragraph 6 of the complaint.

7. WMA Securities, Inc. lacks information sufficient
form a belief as to the truth of the allegations contained
paragraph 7 of the complaint.

8. WMA Securities, Inc. lacks information sufficient
form a belief as to the truth of the allegations contained
paragraph B of the complaint.

9. WMA Securities, Inc. 1a¢ks information sufficient
form a belief as to the truth of the allegations contained

paragraph 9 of the complaint.

to

in

to

in

to

in

to

to

in

10. WMA Securities, Inc. lacks information sufficient to

form a belief as to the truth of the allegations contained

paragraph 10 of the complaint.

in

11. WMA Securities, Inc. lacks information sufficient to

form a belief as to the truth of the allegations contained

paragraph 11 of the complaint.

in

12. WMA Securities, Inc. lacks information sufficient to

form a belief as to the truth of the allegations contained

paragraph 12 of the complaint.

in

13. WMA Securities, Inc. incorporates its responses to
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paragraphs 1-12 above.

14. WMA Securities, Inc. lacks information sufficient to
form‘a belief as to the truth of the allegations contained in
paragraph 14 of the complaint.

15. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 15 of the complaint. |

16. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 16 of the complaint.

17. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 17 of the complaint.

18. WMA Securities, Inc. lacks inférmation sufficient to
form a belief as to the truth of the allegations contained in
paragraph 18 of the complaint.

19. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 19 of the complaint.

20. WMA Securities, Inc. denies that it is vicariously
liable for any of the alleged acts of Novak and lacks information
sufficient to form a belief as to the truth of the other
allegations contained in paragraph 20 of the complaint.

21. WMA Securities, Inc. incorporates its responses to

paragraphs 1-12 above.



22. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 22 of the complaint.

23. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 23 of the complaint.

24. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 24 of the complaint.

25. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 25 of the complaint.

26. WMA Securities, Inc. incorporates its responses to
paragraphs 1-12 and 14-20 above.

27. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 27 of the complaint.

28. WMA Securities, Inc. denies the allegations contained
in paragraph 28 of the complaint.

29. WMA'Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 29 of the complaint.

30; WMA Securities, Inc. denies the allegations contained
in paragraph 30 of the complaint.

31. WMA Securities, Inc. denies the allegations contained




in paragraph 31 of the complaint.

32. WMA Securities, Inc. denies the allegations contained
in paragraph 32 of the complaint.

33. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 33 of the complaint.

34. WMA Securities, Inc. incorporates its responses to
paragraphs 1-12, 14-20 and 27-30 above.

35. WMA Securities, Inc. denies the allegations contained
in paragraph 35 of the complaint.

36. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 36 of the complaint.

37. WMA Securities, Inc. lacké information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 37 of the complaint.

38. WMA Securities, Inc. incorporates its responses to
paragraphs 1-12, 14-20 and 27-30 above.

39. WMA Securities, Inc. denies the allegations contained
in paragraph 39 of the complaint.

40. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 40 of the complaint.

41. WMA Securities, Inc. incorporates its responses to

paragraphs 1-12, 14-20, 27-30, and 35-37 above.
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42. WMA Securities, Inc. denies that it had a fiduciary
duty to Dr. Rao and lacks information sufficient to form a belief
as to the truth of the remaining allegations contained in
paragraph 42 of the complaint.

43. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 43 of the complaint.

44. WMA Securities, Inc. incorporates its responses to
paragraphs 1-12 and 14-20 above.

45. WMA Securities, Inc. denies the allegations contained
in paragraph 45 of the complaint.

46. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations containedAin
paragraph 46 of the complaint.

47. WMA Securities, Inc. incorporates its responses to
paragraphs 1-12 and 14-20 above.

48. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 48 of the complaint.

49. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 49 of the complaint.

50. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in

paragraph 50 of the complaint.
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51. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 51 of the complaint.

52. WMA Securities, Inc. incorporates its responses to
paragraphs 1-12 and 14-20 above.

53. WMA Securities, Inc. lacks inférmation sufficient to
form a belief as to the truth of the allegations contained in
paragraph 53 of the complaint.

54. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 54 of the complaint.

55. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 55 of the complaint.

56. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 56 of the complaint.

57. WMA Securities, Inc. incorporates its responses to

paragraphs 1-12, 14-20, 27-33, 35-37, 39-40 and 42-43 above.

58. WMA Securities, Inc. denies that it has a duty of good

faith and denies that it breached that duty if it had one and

lacks information sufficient to form a belief as to the truth of

the remaining allegations from paragraph 58 of the complaint.
59. WMA Securities, Inc. lacks infeormation sufficient to

form a belief as to the truth of the allegations contained in
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paragraph 59 of the complaint.

60. WMA Securities, Inc. incorporatesaits responses to
paragraphs 1-12 and 14-20 above.

61. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragraph 6i of the complaint.

62. WMA Securities, Inc. lacks information sufficient to
form a belief as to the truth of the allegations contained in
paragrapﬁ 62 of the complaint.

AFFIRMATIVE DEFENSES

1. Plaintiff has failed to state a claim upon which relief
can be granted against WMA Securities, Inc.

2. Plaintiff has failed to mitigate his damages.

3. If plaintiff has suffered any‘damages, the damages were
the result of his own actions or inactions or the actions or
inactions of individuals and entities other than WMA Securities,
Inc.

4. Plaintiff was contributorially negligent.

5. If Novak was an agent of WMA Securities, Inc., he acted
outside fhe scope of his agency and WMA Securities, Iné. is not
responsible for his actions or inactions.

6. The alleged actions of Novak were a superseding or
intervening cause of any damages to the plaintiff.

7. Upon information and belief, plaintiff has a written

arbitration agreement with all or some of the defendants.
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Accordingly, this dispute should proceed to arbitration and this
action should be stayed.
Dated thisj&34aay of March, 2004.
Mallery & Zimmerman, S.C.

Plaintiffs for defendant, WMA
Securities, Inc.

By:

‘?iknf/hanﬁhiér
State Bar No. 1010752

MALLERY & ZIMMERMAN, S.C.

731 North Jackson Street, Suite 900
Milwaukee, WI 53202-4697
Telephone: 414-271-2424

Fax: 414-271-8678

e-mail: slanphier@mzmilw.com







STATE OF WISCONSIN CIRCUIT COURT | ROCK COUNTY
RAMACHANDRA RAO, MD
Plaintiff, Case No. 03-CV-1661
VS.
WMA SECURITIES, INC.

WORLD GROUP SECURITIES, INC.

INDEX INVESTOR SERVICES, INC.

STATE STREET BANK & TRUST COMPANY
DAVID NOVAK,

Defendants.

. ANSWER AND AFFIRMATIVE DEFENSES OF
DEFENDANT WORLD GROUP SECURITIES, INC.

NOW COMES defendant World Group Securities, Inc., (“World Group Securities”) by
Coyne, Niess, Schultz, Becker & Bauer, S.C. by Todd A. Becker and answers and affirmatively
alleges in response to the complaint of plaintiff as follows:

1. Answering paragraph 1, admit.

2. Answering paragraph 2, allege information insufficient to form a belief as to th¢
allegations contained therein and accordingly deny all such allegations and leave plaintiff to his

proof thereof.
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3. Answering paragraph 3, allege information insufficient to form a belief as to the
allegations contained therein and accordingly deny all such allegations and leave plaintiff to his
proof thereof.

4. Answering paragraph 4, admit that World Group Securities is a broker-dealer in the
securities business and that its principal offices are located in Duluth, Georgia. .

5. Answering paragraph 5, allege information insufficient to form a belief as to the
allegations contained therein and accordingly deny all such allegations and leave plaintiff to his
proof thereof.

6. Answering paragraph 6, allege information insufficient to form a belief as to the
allegations contained therein and accordingly deny all such allegations and leave plaintiff to his
proof thereof.

7. Answering paragraph 7, allege information insufficient to form a belief as to the
allegations contained therein and accordingly deny all such allegations and leave plaintiff to his
proof thereof.

8. Answering paragraph 8, allege information insufficient to form a belief as to the
allegations contained therein and accordingly deny all such allegations and leave plaintiff to his
proof thereof.

9. Answering paragraph 9, allege information insufficient to form a belief as to the
allegations contained therein and accordingly deny all such allegations and leave plaintiff to his
proof thereof.

10. Answering paragraph 10, allege that the allegations contained therein are sufficiently

vague with respect to time, scope and circumstance, such as to be incapable of being either
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admitted or denied and accordingly deny all such allegations and leave plaintiff to his proof
thereof; further allege that at a certain point in time, on or after April 12, 2002, certain client
accounts of WMAS were transferred to World Group Securities, including Dr. Rao’s; however,
also allege that Dr. Rao, upon information and belief, was notified of the pending transfer and
provided the opportunity to notify WMAS not to transfer his account, and upon informaltion and
belief, Dr. Rao did not respond; further allege that World Group Securities’ responsibilities with
respect to the client accounts transferred from WMAS are a matter of contract; to the extent any
negligence or liability is pled or implied against World Group Securities in paragraph 10, the
same is denied.

11. Answering paragraphs 11 and 12, which comprise plaintiff’s first cause of action,
allege that said paragraphs contain no allegations against World Group Securities and
accordingly require no response; however,,}o the extent any negligence or liability on the part of
World Group Securities is implied therein, the same is denied.

12. Answering paragraphs 13-20 inclusive, which comprise plaintiff’s second cause of
action, World Group Securities alleges that said paragraphs make no allegatiohs against it and
thereby require no response from it; to the extent any negligence or liability on the part of World
Group Securities is implied' therein, the same is expressly denied. |

13. Answering paragraph 21, reallege and incorporate herein by this reference, as if set |
forth in full the entirety of World Group Securities’ answers and other allegations as set forth in
paragraphs 1-12 above.

14. Answering paragraph 22, allege information insufficient to form a belief as to the

allegations contained therein and in particular with respect to the use of the phrase “...Dr. Rao’s
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account statements...” as the same is vague and indefinite as to which account statements are
being referenced, and accordingly deny all such allegations and leave plaintiff to his proof
thereof; however, admit that there are certain statements from or after April 12, 2002 which Dr.
Rao recéived from IDEX which do list World Group Securities as the broker-dealer.

15. Answering paragraph 23, to the extent that said paragraph implies, assumes or pleads
that Mr. Novak was an employee or agent of World Group Securities, deny all such allegations;
further, allege that Mr. Novak was never an employee, agent or representative of World Group
Securities, and Mr. Novak did not have any association or relationship with World Group
Securities whatsoever; therefore, World Group Securities never terminated any relationship or
association with Mr. Novak and never notified plaintiff or anyone else of any termination; allege
that upon information and belief Mr. Novak was terminated by WMAS in whatever capacity he
had been engaged with or by WMAS and that such termination took place on or about April
2001, approximately one year prior to World Group Securities commencing business as' a broker-
dealer and accepting transfer of certain client accounts of WMAS; deny, given that World Group
Securities never employed, otherwise engaged, or terminated Mr. Novak, that it had any duty to
notify Dr. Rao of Mr. Novak’s termination by WMAS; further allege that the statements received
by Dr. Rao which are alleged to have contained Mr. Novak’s name and reference to World Group
Securities as the broker-dealer for Dr. Rao, were not prepared and submitted by World Group
Securities; given the foregoing, World Group Securities denies any negligence or other liability
in not notifying plaintiff of Mr. Novak’s termination with WMAS.

16. Answering paragraph 24, deny that Mr. Novak ever performed services on the

account during the time World Group Securities was the broker-dealer, upon information and
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belief allege that Mr. Novak had been terminated by WMAS in April 2001 and was never

employed or otherwise engaged by World Group Securities; allege information insufficient to

. form a belief as to the remaining allegations contained therein and accordingly deny all such

allegations and leave plaintiff to his proof thereof.

17. Answering paragraph 25, deny all liability on the part of World Group Securities,
whether pled or implied therein.

18. Answering paragraphs 26-33 of the complaint; said paragraphs comprising plaintiff’s
fourth cause of action, allege that said paragraphs make no allegations against World Group
Securities and accordingly require no response from World Group Securities; to the extent, if
any, negligence or liability is pled or implied therein on the part of World Group Securities, the
same is denied. |

19. Answering paragraphs 34-37, inclusive, of plaintiff’s complaint, said paragraphs
comprising plaintiff’s fifth cause of action, World Group Securities alleges that said paragraphs
make no allegation against it and accordingly require no response from it; to ihe extent, if any,
negligence or liability is pled or implied on the part of World Group Securities, the same is
denied.

20. Answering paragraphs 38, 39 and 40, said paragraphs comprising plaintiff’s sixth
cause of action, allege that said paragraphs make no allegation against World Group Securities
and accordingly require no response from it; to the extent, if any, negligence or liability is pled
or implied on the part of World Group Securiﬁes, the same is denied.

21. Answering paragraphs 41, 42 and 43, said paragraphs comprising plaintiff’s seventh

cause of action, allege that said paragraphs make no allegations against World Group Securities
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and accordingly require no response from it; to the extent, if any, negligence or liability is pled or
implied on the part of World Group Securities, the same is denied.

22. Answering paragraphs 44, 45 and 46, said paragraphs comprising plaiﬁtiff’s eighth
cause of action, allege that said paragraphs make no allegatior}s againét World Group Securities
and accordingly require no response from it; to the extent, if any, negligence or liability is pled or
implied on the part of World Group Securities, the same is denied.

23. Answering paragraphs 47-51 inclusive, said paragraphs comprising plaintiff’s ninth
cause of action, allege that said paragraphs make no allegations against World Group Securities
and accordingly require no response from it; to the extent, if any, negligence or liability is pled or
implied on the part of World Group Securities, the same is denied.

24. Answering paragraph 52-56 inclusive, said paragraphs comprising plaintiff’s tenth
cause of action, allege that said paragraphs make no allegations against World Group Securities
and accordingly require no response from it; to the extent, if any, negligence or liability is ﬁled or
implied on the part of World Group Securities, the same is denied.

25. Answering paragraphs 57, 58 and 59, said paragraphs comprising plaintiff’s eleventh
cause of action, allege that said paragraphs make no allegations against World Group Securities
and accordingly require no response from it; to the extent, if any, negligence or liability is pled or
implied on the part of World Group Securities, the same is denied.

26. Answering paragraph 60, incorporate herein by this reference as if set forth in full,
the entirety of World Group Securities’ answers and other allegations contained in paragraphs 1-

25 above.
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27. Answering paragraph 61, deny all allegations of breach or other liability pled therein
against World Group Securities. |

28. Answering paragraph 62, deny any breach on the part of World Group Securities or
any other liability whether pled or implied therein to plaintiff; allege information insufficient to
form a belief as to the remaining allegations contained therein with respect to plaintiff’s damages
and leave plaintiff to his proof thereof.

AFFIRMATIVE DEFENSES

29. As and for a first affirmative defense, World Group Securities reserves the right to
allege, should discovery so warrant, that plaintiff was negligent with respect to his own conduct,
if established, in failing to discover and report unauthorized withdrawals, and that if established
such negligehce on his part is a cause of damage to him and accordingly acts to completely or
_ proportionately bar any recovery sought by him herein.

30. As and for a second affirmative defénse, World Group Securities reserves the right to
allege, should discovery so warrant, that plaintiff has failed to mitigate his démages.

31. As and for a third affirmative defense, World Group Securities reserves the right to
allege that plaintiff’s damages were caused by the acts, omissions or breaches of other persons or
entities including, but not limited to, parties herein or as a result of other acts, omissions or
conduct not pled herein.

32. As and for a fourth affirmative defense, World Group Securities reserves the right to
allege, should discovery so warrant, that plaintiff’s causes of action fail, as a matter léw, to staté

a cause of action against it.
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WHEREFORE, defendant World Group Securities, Inc. demands judgment in its favor,
dismissing plaintiff’s complaint in its entirety, on the merits, with prejudice and costs as allowed

by law.

Dated this_a 971 day of March, 2004,

COYNE, NIESS, SCHULTZ,
BECKER & BAUER, S.C.

| JZ R

Todd A. Becker, #1013466

Attorney for World Group Securities, Inc.
150 E. Gilman St., Suite 1000

Madison, W1 53703

(608) 255-1388
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ROCK COUNTY

RAMACHANDRA RAO, M.D.
839 Suffolk Drive
Janesville, W1 53545,

Plaintiff,

VS.

WMA SECURITIES, INC
332 Washington Street Northwest
Gainesville, GA 30501,

WORLD GROUP SECURITIES, INC.
11315 Johns Creek Parkway
Duluth, GA 30097-1517,

IDEX INVESTOR SERVICES, INC.
P.O. Box 9010
Clearwater, FL 33758-9010,

STATE STREET BANK & TRUST COMPANY
225 Franklin street
Boston, MA 12110,

and

DAVID NOVAK
950 Westmore
Wynetka, IL. 60093

Defendants.

Civil Case No. 03 CV 1661
money judgment: 30301

ANSWER AND AFFIRMATIVE DEFENSES
OF DEFENDANT IDEX INVESTOR SERVICES, INC.

Defendant IDEX Investor Services, Inc. (IDEX), by its attorneys, LaFollette Godfrey &

Kahn, answer the plaintiff’s complaint as follows:

1. Admit the allegations in paragraph 1.
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2. IDEX lacks information sufficient to admit or deny the allegations in paragraph 2
and, accordingly, denies those allegatidns.

3. IDEX lacks information sufficient to admit or deny the allegations in paragraph 3
and, accordingly, denies those allegations.

4. IDEX lacks information sufficient to admit or deny the allegations in paragraph 4
'and, accordingly, denies those allegations.

5. Admit the allegations in paragraph 5, except as to the address ot: IDEX’s principal
vplace of business, which is 570 Carillon Parkway, St. Petersburg, Florida 33716.

6. Admit the allegations in paragraph 6.

7. Admit the allegations in paragraph 7.

8. Admit that the Individual Retirement Account Cﬁstodial Agreement sets forth
certain terms applicable to Dr. Rao’s account, but affirmatively allege that additional terms
applicable to Dr. Rao’s account are contained in other documents, including Without limitation the
Individual Retirement Account Disclosure Statement, the IRA Application, the Retirement Plan
Transfer Request Form, and the account prosi)ectus.

9. Admit the allegations in paragraph 9.

10.  Admit that Dr. Rao’s account was transferred to WGS. IDEX lacks information
sufficient to admit or deny the remaining allegations in paragraph 10, including the allegation that
WGS assumed all duties and obligations of WMAS with regard to any asset.

First Cause of Action: Conversion (Novak)
11.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 11

and, accordingly, denies those allegations.
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12.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 12

and, accordingly, denies those allegations.
Second Cause of Action: Agency/Conversion (WMAS)

13. IDEX incorporates by reference its responses to paragraphs 1 through 12.

14.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 14
and, accordingly, denies those allegations. |

15.  Admit the allegations in paragraph 15 upon information and belief.

16.  Admit the allegations in paragraph 16 upon information and belief.

17.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 17
and, accordingly, denies those allegations.

18.  Deny the allegations in paragraph 18.

19.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 19
and, accordingly, denies those allegations.

20.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 20
and, accordingly, denies those allegations.

Third Cause of Action: Agency/Conversion (WGS)

21.  IDEX incorporates by reference its responses to Paragraphs 1 through 20.

22.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 22
and, accordingly, denies those allegations.

23.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 23

and, accordingly, denies those allegations.
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24.  IDEX denies that Novak performed services on Dr. Rao’s account between April
2002 and January 2003. IDEX lacks information sufficient to admit or dény the remaining
allegations in paragraph 24 and, accorciingly, denies those allegations.

25.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 25
and, accordingly, denies those allegations.

Fourth Cause of Action: Intentional Misrepresentation (WMAS)

26.  IDEX incorporates by reference its responses to Paragraphs 1 through 25.

27.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 27,
and accoi'dingly, denies those allegations.

28. IDEX lacks information sufficient to admit or deny the allegations in paragraph 28,
and accordingly, denies those allegations.

29.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 29,
and accordingly, denies those allegations.

30. IDEX lacks information sufficient to admit or deny the allegation that WMAS failed
to notify Dr. Rao of the allegations against Novak. IDEX therefore lacks information sufficient to
admit or deny the allegations in paragraph 30 and, accordingly, denies those allegations.

31.  IDEX lacks information sufficient to admit or deny the allegation that WMAS failed
to notify Dr. Rao of the allegatio;ls against Novak. Accordingly, IDEX denies the remaining
allegations in paragraph 31, including the allegation that any untrue representation was made to Dr.
Rao, and the allegation that any alleged misrepresentation to Dr. Rao was made intentionally or
recklessly.

32.  IDEX lacks information sufficient to admit or deny the allegation that WMAS failed

to notify Dr. Rao of the allegations against Novak. Accordingly, IDEX denies the remaining
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allegations in paragraph 32, including the allegation that any untrue representation was made to Dr.
Rao, and the allegation that any alleged misrepresentation to Dr. Rao was made with intent to
deceive Dr. Rao or to induce Dr. Rao to act upon it to his detriment.

33.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 33,
and accordingly, denies those allegations. .

Fifth Cause of Action: Strict Responsibility Misrepresentation (WMAS)

34. IDEX incorporates by reference its responses to Paragraphs 1-33.

35.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 35,
and accordingly, denies those allegations. '

36. IDEX lacks information sufficient to admit or deny the allegations in paragraph 36,
and accordingly, denies those allegations. |

37.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 37,
and accordingly, denies those allegations.

Sixth Cause of Action: Negligent Misrepresentation (WMAS)

38.  IDEX incorporates by reference its responses to paragraphs 1-37.

39.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 39,
and accordingly, denies those allegations.

40.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 40,
and accordingly, denies those allegations.
| Seventh Cause of Action: Breach of Fiduciary Duty (WMAS)

41. IDiEX incorporates by reference its responses to Paragraphs 1-40.

42.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 42,

and accordingly, denies those allegations.
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~ 43.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 43,
and accordingly, denies those allegations.
| Eighth Cause of Action: Negligence (WMAS)
44,  IDEX incorporates by reference its responses to Paragraphs 1-43.
. 45.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 45,
and accordingly, denies those allegations.
46.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 46,
and accordingly, denies those allegations.
Ninth Cause of Action: Negligence (IDEX)
47.  IDEX incorporates by reference its responses to Paragraphs 1-46.
48.  Admit the allegations in paragraph 48.
49.  Admit that IDEX had a duty to use reasonable care in preparing statements of Dr.
Rao’s account. Allege affirmatively that statements of Dr. Rao’s account were necessarily and
reasonably based on information provided to IDEX by third parties, including Novak, WMAS and
others. Allege affimnatively that Dr. Rao had an obligation to review statements of his account and
to report errors, inaccuracies or unauthorized transactions.
50.  Deny the allegations in paragraph 50.
51.  Deny the allegations in paragraph 51.
Tenth Cause of Action:.Negligence (SSB)
52.  IDEX incorporates by reference its responses to paragraphs 1-51.
53.  Admit the allegations in paragraph 53.
54.  Deny the allegations in paragraph 54. Allege affirmatively that State Street Bank &

Trust Company was obligated to disburse funds from Dr. Rao’s account according to the terms in
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the Individual Retirement Account Custodial Agreement, Individual Retirement Account Disclosure
Statement, the IRA Application, and the Retirement Plan Transfer Request Form.

55.  Deny the allegations in paragraph 55.

56.  Deny the allegations in paragraph 56.

Eleventh Cause of Action: Breach of Implied Duty of Good Faith
in Performance of Contract (WMAS)

57.  IDEX incorporates by reference its responses to paragraphs 1-56.

58.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 58,
and accordingly, denies those allegations.

59.  IDEX lacks information sufficient to admit or deny the allegations in paragraph 59,
and accordingly, denies those allegations.

Twelfth-Cause of Action: Breach of Contract (SSB/IDEX/WMAS/WGS)

60.  IDEX incorporates by reference its responses to Paragraphs 1-60.

61.  Deny the allegations in paragraph 61. Allege affirmatively that IDEX performed its
obligations under any contract related to Dr. Rao’s Account.

62.  IDEX denies the allegations in paragraph 62 as they pertain to IDEX. IDEX lacks

information sufficient to admit or deny the remaining allegations in paragraph 62.

AFFIRMATIVE DEFENSES
Contributory Negligence
Dr. Rao’s negligence in failing to discover and report alleged unauthorized withdrawals is
greater than any negligence of [IDEX in preventing such unauthorized withdrawals.
Failure to Mitigate

The plaintiff failed to take reasonable steps to detect and mitigate his claimed losses.



Contractual Release

The claims against IDEX are barred or otherwise limited by the terms of the release
provision in Part Three, Section 15(c) of the Individual Retirement Account Custodial Agreement,
according to which the plaintiff has released IDEX from all liability for any transaction not objected
to within sixty days after a statement shoﬁving or reflecting the-transaction is sent.

Indemnification
The claims against IDEX are barred or otherwise limited by the terms of indemnification
provision in Part Three, Section 15(f) of the Individual Retirement Account Custodial Agreement.
Failure to State a Claim Upon Which Relief Can Be Granted

The allegations in the Complaint against IDEX, even if true, fail to state a claim upon which

relief can be granted.
Economic Loss Doctrine

The recovery of tort damages for the claims of breach of contract alleged in the Complaint

are barred by the economic loss doctrine.

WHEREFORE, IDEX requests that the claims against them be dismissed with prejudice and
that costs and attorney’s fees be awarded to them and that Court award to them other relief as it

deems appropriate.
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LA FOLLETTE GODFREY & KAHN

%f Godfr3& Kahn, S.C.
Dated: February 27, 2004 @ [(/ﬁ—""'—‘

(Rebert J. Dreps
State Bar No. 01006643
James D. Peterson
State Bar No. 1022819
One East Main Street
P.O. Box 2719
Madison, WI 53701-2719
(608) 257-3911
Attomneys for Defendants

MN199540_1.DOC



CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing ANSWER AND

AFFIRMATIVE DEFENSES OF DEFENDANT IDEX INVESTOR SERVICES, INC. to be

served upon the following via First Class Mail, on February 27, 2004, at the following address:

Sara L. Gehrig

Larry W. Barton

NOWLAN & MOUTAT LLP
100 S. Main Street

P.O. Box 8100

Janesville, WI 53547-8100

WMA SECURITIES, INC
332 Washington Street Northwest
Gainesyille, GA 30501,

WORLD GROUP SECURITIES, INC.
11315 Johns Creek Parkway
Duluth, GA 30097-1517,

STATE STREET BANK & TRUST COMPANY
LaFollette Godfrey & Kahn

P.O. Box 2719

Madison, WI 53701-2719

DAVID NOVAK
950 Westmore
Wynetka, IL 60093

Z/A% /%C’/LL_.

Tisa P. Abelson
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Dleadiny

: Service of Process Transmittal Form
CT System Plantation, Florida
01/16/2004

Via Federal Express (2nd Day)

TO: John Carter Attorney
Western Reserve Life Assurance Co. of Ohio

570 Carillon Parkway , R E C E 'V E D
. Petersburg, FL 33716 ‘
St Petersbur JAN 20 2004

RE: PROCESS SERVED IN FLORIDA LAW DEPT. JKC

FOR Idex Investor Services, inc. Domestic State: F|
True Name : Aegon/Transamerica Investor Services, Inc.

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

1. TITLE OF ACTION: Ramachandra Rao, M.D., Pitf. vs WMA Securities, Inc., et al including Idex investor Services,
Inc., Dfts.

2. DOCUMENT(S) SERVED: Letter directed to Sheriff, Summons, Complaint, Exhibits

3. COURT: Rock County Circuit Court, WI

" Case Number 03-CA-1661

4. NATURE OF ACTION: Breach of Contract; engaging in a course of conduct which permitted and facilitated the theft of
Pitfs. funds; inaccurate preparation of certain periodic written statements reflecting status of
Pitfs. account

8. ON WHOM PROCESS WAS SERVED: CT Corporation System, Plantation, Florida

&. DATE AND HOUR OF SERVICE: By Process server on 01/1?5/2004 at 09:55

7. APPEARANCE OR ANSWER DUE: Within 45 days \L/

8. ATTORNEY(S): Sara L. Gehrig gty ! i

(608) 755-8100
100 S. Main Street

P.O. Box 8100 . T
Janesville, Wi 53547-8100 b
8. REMARKS:
i-Note sent 01/16/2004 to VRENNER@AEGONUSA.COM
i-Note sent 01/16/2004 to JCARTER@AEGONUSA.COM
CC: Victoria Renner Legal Assistant SIGNED CT Corporation System
Western Reserve Life Assurance Co. of Ohio
PO Box 5068 PER Anne Boutilier /DM
Clearwater, FL. 33758-5068 ADDRESS 1200 South Pine Istand Road

Plantation, FL 33324
SOP WS 0005995370

Information contained on this transmittal form is recorded for C T Corporation System's record keeping purposes only and 10 permit quick refesence for
the recipient. This information does not constitute a lega! opinion as to the nature of action, the amount of damages, the answer date, or any inforrnation that
can be obtained from the documents themselves. The recipient is responsible for interpreting the documents and for taking the appropriate action.
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. JAMES R. CRIPE CAROL J. HATCH
BRUCE R. BRINEY KAYLA K. HILLER
SCOTT F. SHADEL JOHN M. WGOD

DENNIS L. HANSCH SARA L. GEHRIG
FREDERICK L. WESNER  STEVEN T. CAYA
DAVID C. MOORE Of Counsel:

January 9, 2004 : LARRY W. BARTON

Broward Sheriff’s Office
Civil Division

P.O. Box 9507

Ft. Lauderdale, FL 33310

RE: Ramachandra Rao, M.D. vs. WMA Securities, Inc., et al.
Case No. 03 CV 1661, Rock County, Wisconsin

Dear Sir or Madam:

Wé are returning to you one (1) authenticated copy (and one (1) regular copy) of a Summons and
Complaint for Money Judgment relating to the above-referenced matter, which we ask that you

serve on the Registered Agent for the Defendant Idex Investor Services, Inc. at the last known
address listed below: .

CT Corporation System
1200 S. Pine Island Rd.
Plantation, FL 33324

We have enclosed a check in the amount of $50.00 for the Out-of-State Non-Enforceable Process
fee.

Please contact me if you have any questions.

Thank you.

Sincerely,

NOWLAN & MOUAT LLP

Crystal D. Helmeid

Legal Assistant for Attorney Sara L. Gehrig
CDH |
Enclosure

pc: Ramachandra Rao, M.D.
Attorney Larry W. Barton

100 SOUTH MAIN STREET » P.O. BOX 8100 s JANESVILLE, WISCONSIN 53547-8100 » FAX: 608-755-8110 » TELEPHONE: 608-755-8100

mrrolan@@nawlan ~am
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STATE OF WISCONSIN CIRCUIT COURT ROCK COUNTY

RAMACHANDRA RAO, M.D.
839 Suffolk Drive
Janesville, WI 53545,

Plaintiff,

VS.
SUMMONS
WMA SECURITIES, INC.

332 Washington Street Northwest : Money Judgment: 30301
Gainesville, GA 30501,

\ Case No. 03CV | L b/
WORLD GROUP SECURITIES, INC.
11315 Johns Creek Parkway

Duluth, GA 30097-1517,

"P.O. Box 9010
Clearwater, FL 33758-9010,

!
i it ;" (
IDEX INVESTOR SERVICES, INC. } i )
\
Z
i

STATE STREET BANK & TRUST
COMPANY

225 Franklin Street n
Boston, MA 12110, FS

L JUDGE
E.WELKER

=
T

and

— '
2
<
=

DAVID NOVAK
950 Westmore
Wynetka, IL 60093,

Defendants.

THE STATE OF WISCONSIN

To each person named above as defendant:

You are hereby notified that the plaintiff named above has filed a lawsuit or other legal

action against you. The Complaint, which is attached, states the nature and basis of the legal
action.



Within 45 days of receiving this Summons, you must respond with a written answer, as
that term is used in Chapter 802 of the Wisconsin Statutes, to the Complaint. The Court may
reject or disregard an answer that does not follow the requirements of the Statutes. The answer
must be sent or delivered to the Court, whose address is:

Clerk of Circuit Court
Rock County Courthouse
51 S. Main Street
Janesville, WI 53545

and to Sara L. Gehrig, Plaintiff's attorney, whose address is:

Nowlan & Mouat LLP

100 South Main Street

P.O. Box 8100 _
Janesville, Wisconsin 53547-8100

You may have an attorney help or represent you.

If you do not provide a proper answer within 45 days, the Court may grant judgment
against you for the award of money or other legal action requested in the Complaint, and you may
lose your right to object to anything that is or may be incorrect in the Complaint. A judgment may
be enforced as provided by law. A judgment awarding money may become a lien against any real
estate you own now or in the future, and may also be enforced by garnishment or seizure of

property.

If you require the assistance of auxiliary aids or services because of a disability call (608) 743-
2214 and ask for the court ADA coordinator.

DATED this | 7" day of December, 2003.

By: /dv‘af_. éﬁjf\———s

Sara L. Gehrig
State Bar No.: 1043246

NOWLAN & MOUAT LLP
100 S. Main Street

P.O. Box 8100

Janesville, WI 53547-8100
(608) 755-8100 '

FAATTY\Gehrig\Rao\Summans. wpd Attorneys for Plaintiff




STATE OF WISCONSIN

RAMACHANDRA RAO, M.D.
839 Suffolk Drive

CIRCUIT COURT

Janesville, WI 53545,

Plaintiff,
VS.

WMA SECURITIES, INC.

332 Washington Street Northwest
Gainesville, GA 30501,

WORLD GROUP SECURITIES, INC

11315 Johns Creek Parkway
Duluth, GA 30097-1517,

IDEX INVESTOR SERVICES, INC.
P.O. Box 9010
Clearwater, FL 33758-9010,

COMPANY
225 Franklin Street
Boston, MA 12110,

STATE STREET BANK & TRUST

and

DAVID NOVAK
950 Westmore

Wynetka, IL 60093,

Defendants.

ROCK COUNTY

COMPLAINT

Money Judgment: 30301

Case No. 03 CV | ble/

ain
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The Plaintiff, by his attorney, Nowlan & Mouat LLP, by Attorneys Larry W. Barton and
Sara L. Gehrig, for his Complaint against the Defendants alleges as follows:
1.

2.

Plaintiff Ramachandra Rao, M.D., (hereafter “Dr. Rao”) resides at 839 Suffolk
Drive in Janesville, Wisconsin 53545.

Defendant David Novak (hereafter “Novak”) is an adult man who, upon
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information and belief, residés at 950 Westmore in Wynetka, Illinois 60093, and was an employee
of WMA Securities, Inc., in Skokie, Illinois, between September 29, 1999, and on or about April,
2001.

3. Upon information and belief, Defendant WMA Securities, Inc. (hereafter
“WMAS”) is a foreign corporation which, between September 29, 1999, and April 12, 2002, was
engaged in the securities business. Its principal offices are located at 332 Washington Street
Northwest, Gainesville, GA 30501.

4, Upoﬁ information and belief, Defendant World Group Securities, Inc., (hereafter
“WGS?™) is a foreign corporation engaged in the securities business. Its principal offices are
located at 11315 Johns Creek Parkway, Duluth, GA 30097-1517.

5. Defendant IDEX Investor Services, Inc., (hereaﬁer “IDEX”) is a foreign
corporation engaged in the securities business. Its principal offices are located at P.O. Box 9010,
Clearwater, FL 33758-9010.

6. Defendant State Street Bank & Trust Company (hereafter “SSB”) is a foreign
corporation engaged in, among other things, the business of acting as custodian for securities
accounts. Its principal offices are located at 225 Franklin Street in Boston, MA 12110.

7. On or about September 29, 1999, Dr. Rao, through Novak, opened an IRA account
with IDEX, creating Account No. 99786172 (hereafter “Account”).

8. The terms of the written contract between Dr. Rao, WMAS and IDEX are set forth
in the Individual Retirement Account Custodial Agreement (hereafter “Custodial Agreement”),
attached hereto and incorporated herein as Exhibit A.

9. On January 1, 2000, Dr. Rao’s Account had a balance of $714,511.18.

10.  Upon information and belief, on or about April 12, 2002, WGS assumed the
accounts of WMAS and all duties and 6bligations associated with those accounts. Dr. Rao’s

Account was included in that transfer.

FIRST CAUSE OF ACTION: CONVERSION (Novak)
11.  Between January 2000 and August 16, 2002, Novak intentionally took the property
of Dr. Rao, to wit: funds in the amount of Three Hundred Ninety-Four Thousand One Hundred
Twenty-Five Dollars ($394,125.00) from the Account.

2-




12.  Novak took said property of Dr. Rao without Dr. Rao’s knowledge or consent and
without lawful authority. |

SECOND CAUSE OF ACTION: AGENCY/CONVERSION(WMAYS)
13.  Plaintiff realleges and incorporates by reference paragraphs 1-12.
14, Upon information and belief, between September 29, 1999, and on or about April,
2001 Novak was employed by WMAS and Novak was subject to WMAS’ control or right to
control his conduct. in the performance of services for WMAS.
15.  Upon information and belief, between October 1999 and April 2002 Novak and
| WMAS managed Dr. Rao’s Account.
16.  Upon information and belief, Novak was terminated by WMAS in April 2001.
17.  Atnotime did WMAS notify Dr. Rao that Novak had been terminated or the reason
for his termination. '
18.  Novak’s name continued to appear on statements issued to Dr. Rao through April, -
2002, together with WMAS, as brokerage firm managing the Account.
19.  Inthe course of performing services for WMAS between September 1999 and April
2002 Novak stole Three Hundred Forty-Seven Thousand Nine Hundred Fifty-Five Dollars
™4 ($347,955.00) from the Account without the knowledge or consent of Dr. Rao.
20. WMAS is vicariously liable for Novak’s acts of conversion performed between
September 29, 1999, and April 2002 in the amount of Three Hundred Forty-Seven Thousand Nine
Hundred Fifty-Five Dollars ($347,955.00).

THIRD CAUSE OF ACTION: AGENCY/CONVERSION (WGS)
21.  Plaintiff realleges and incorporates by reference paragraphs 1-12.
22.  Between April 2002 and January 2003 WGS appeared on Dr. Rao’s Account
statements as the brokerage firm managing the Account.
23.  WGS never notified Dr. Rao of Novak’s termination and Novak’s name appeared
on these statements as the agent employed by WGS to perform services for WGS as a
broker/dealer on the Account. -

24,  In the course of performing services on the Account between April 2002 and
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January 2003 Novak stole Forty-Six Thousand One Hundred Seventy Dollars ($46,170.00) from
the Account without the knowledge or consent of Dr. Rao.
25.  WAGS is vicariously liable for Novak’s acts of conversion performed between April
2002 and January 2003 in the amount of Forty-Six Thousand One Hundred Seventy Dollars
($46,170.00).

FOURTH CAUSE OF ACTION: INTENTIONAL MISREPRESENTATION (WMAS)

26.  Plaintiff realleges and incorporates by reference paragraphs 1-12 and 14-20.

27. Between April 2001 and October 2001, upon information and belief, WMAS
became aware that Novak was engaged in dishonest practices relating to the services he was
performing for WMAS asa bfoker/dealer. Such activities included stealing funds from customers’
accounts.

28.  As the brokerage firm managing the Account between September 29, 1999, and
April 2002 WMAS had a fiduciary relationship with Dr. Rao.

29. WMAS failed to notify Dr. Rao of Novak’s dishonest practices relating to services
Novak was performing for WMAS as a broker/dealer under circumstances in which WMAS had
a duty to speak.

30. WMAS'’ failure to speak constitutes a withholding of truth, the equivalent of an
untrue representation that Novak was not engaging in dishonest practices relating to the services
he was performing for WMAS as a broker/dealer.

31.  Such untrue representation was made knowing that the representation was untrue
or recklessly without caring whether it was true or false.

32.  Uponinformation and belief, WMAS made the representation with intent to deceive
and induce Dr. Rao to act upon it to Dr. Rao’s pecuniary damage. -

33.  Dr. Rao believed such representation to be true and relied on it to his financial

detriment.

FIFTH CAUSE OF ACTION: STRICT RESPONSIBILITY MISREPRESENTATION

(WMAS)
34.  Plaintiff realleges and incorporates by reference paragraphs 1-12, 14-20 and 27-30.

4-
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35. Upon information and belief, WMAS made the untrue representation under
circumstances in which WMAS necessarily ought to have known the truth or untruth of the

statement, and WMAS was so situated that it had particular means of ascertaining the pertinent

facts.

36. 'WMAS had an economic interest in the transaction.

37.  Dr. Rao believed such representation to be true and relied on it to his financial
detriment.

SIXTH CAUSE OF ACTION: NEGLIGENT MISREPRESENTATION (WMAS)
38.  Plaintiff alleges and incorporates by reference paragraphs 1-12, 14-20 and 27-30.
39. WMAS was negligent in making this representation. |
40.  Dr. Rao believed such representation to be true and relied on it to his financial

detriment.

SEVENTH CAUSE OF ACTION: BREACH OF FIDUCIARY DUTY (WMAS)
41.  Plaintiff realleges and incorporates by reference paragraphs 1-12, 14-20, 27-30 and

35.37.

42.  Upon information and belief, between October, 2001_, and April, 2002, WMAS
breached its fiduciary duty to Dr. Rao by failing to inform Dr. Rao that Novak had engaged in
dishonest practices relating to accounts under his management, including Dr. Rao’s Account.

43.  Dr. Rao suffered damages as a result of this breach.

EIGHT CAUSE OF ACTION: NEGLIGENCE (WMAS)
44,  Plaintiff realleges and incbrporates by reference paragraphs 1-12 and 14-20.
45. 'WMAS, as employer of Novak, was negligent by failing to have in place
supervisory procedures which would have prevented Novak’s theft, failed to reasonably supervise
Novak and failed to notify Plaintiff of Novak’s dishonesty and termination of employment.

46.  Plaintiff suffered damages as a result of such negligence.




NINTH CAUSE OF ACTION: NEGLIGENCE (IDEX)

47.  Plaintiff realleges and incorporates by reference paragraphs 1-12 and 14-20.

48.  Upon information and belief, IDEX prepared and issued all of the periodic written
statements reflecting the status of Dr. Rao’s Account.

49.  IDEX had a duty to Dr. Rao to ensure that Account statements were accurate and
complete and did not contain misleading or untrue information.

50. IDEX was negligent by providing statements to Dr. Rao which 1dent1ﬁed Novak
as the broker/dealer on Dr. Rao’s Account when, in fact, Novak had been fired in April 2001.

51.  Suth negligence caused damages to Dr. Rao.

TENTH CAUSE OF ACTION: NEGLIGENCE (SSB)

52.  Plaintiff realleges and incorporates by reference paragraphs 1-12 and 14-20.

53.  Upon information and belief, SSB has been the custodian of the Account since
September 29, 1999.

54.  SSB had a duty to Dr. Rao to ensure that funds were not wrongfully or fraudulently
disbursed from the Account without Dr. Rao’s legitimate authorization and consent.

55.  Upon information and belief, SSB was negligent by allowing Novak to make

_improper withdrawals from Dr. Rao’s Account without Dr. Rao’s permission or authorization.

56.  Such negligence caused damages to Dr. Rao.

ELEVENTH CAUSE OF ACTION: BREACH OF IMPLIED DUTY OF GOOD-FAITH
IN PERFORMANCE OF CONTRACT (WMAS)

57.  Plaintiff realleges and incorporates by reference paragraphs 1-12, 14-20, 27-33 , 35-
37, 39-40, and 4243.

58.  Upon information and belief, WMAS breached its i:hplied duty of good faith in
performance of its contract with Dr. Rao by failing to take reasonable or adequate precautions to
prevent Novak from stealing from Dr. Rao's Account and failing 10 notify Dr. Rao of Novak’s
unlawful activities and termination from employment.

59.  Dr. Rao has suffered damages as a result of this breach.




TWELFTH CAUSE OF ACTION: BREACH OF CONTRACT
(SSB/IDEX/WMAS/WGS)
60.  Plaintiff realleges and incorporates by reference paragraphs 1-12 and 14-20.
61. Upon information and belief, SSB, IDEX, WMAS and WGS, by their actions
and inactions, breached their contract with Dr. Rao by engaging in a course of conduct which
perrmtted and facilitated the theft by Novak of Dr. Rao’s funds from the Account.

62.  Dr. Rao has suffered damages as a result of this breach

WHEREFORE, Plaintiff demands Judgment against WMAS, WGS, IDEX, SSB and
Novak as follows:

A. For compensatory damages for the stolen funds, loss of investment value of
stolen funds, any and all income tax penalties and interest resulting from improper
disbursements and accounting costs necessarily incurred as a result of wrongful acts and
adverse tax consequences;

B. For punitive damages against WMAS and Novak;

C. Costs and disbursements; and

D. Such other and further relief as the Court deems just and equitable.

T
DATED this | | day of December, 2003.

Ghal (Cor

Sara L. Gehrig, State Bar No,: 1043246
Larry W. Barton, State Bar No.: 1010523

NOWLAN & MOUAT LLP
100 S. Main Street

P.O. Box 8100

Janesville, WI 53547-8100
(608) 755-8100

Attorneys for Plaintiff

IAATTN\Gehrig\Rao\draft of complaint.wpd
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The following infarmaetion is provided to you to meet the requirements of the Internal
Revenue Code (the “Cade”) and Treasury regulations and should be reviewed together with
the IRA Custodiel Agreernent, the Application for your IRA and the Prospectus for IDEX
Mutual Funds. The provisions of the Custodial Agreement, Application and Prospectus
govern in any instance where the Disclosure Stetement is incomplete or appesrs to conflict
with those documents, This Disclosure Statement provides a nontechnicai summary of the
law as in effect on January 1, 2002 New legislation of regulations may change the rules for
IRAs described in this Disclosure Statement Please consult with your tax advisor for more
complete information and refer to IRS Publication 590.

You mey use the Application in this Kit to establish only one Traditional IRA or one Roth
IRA,; seperate Applications must be completed if you went to establish more then one
type of IRA sccount.

Contributions to & Traditional IRA may be tax-deductible. Earnings and gains on amounts
while held in 8 Traditional IRA are tax-deferred. Withdrawals are subject to federal
income tax {except for after-tax contributions, which mey be recovered without
sdditions! federal income tax),

Contributions to 2 Roth IRA are not tax-deductible, but withdrawals that meet cartain
requirements are not subject to federal income taxes. This makes the dividends and
growth of the investments held in your Roth IRA tax-free for federai income tax purposas
it the requirements are met.

State income tax trestment of your Traditionel or Roth IRA may differ from federal
treatment; ask your state tax department or your personal tex advisar for details,

This Disclosure Statement does not describe Traditional IRAs established in connection
with & Simplified Employee Pension (SEP) plan. If you ere interested in establishing a SEP-
IRA, call IDEX Customar Service at 1-888-233-4339 and ask for the IDEX SEP-IRA Guide.

This Disclosure Statement also does not describe Traditionsl IRAS established in connection
with SIMPLE IRA programs. !f you are an employer interested in astablishing 8 SIMPLE IRA
pragram for your employees, call IDEX Customer Service at 1-888-233-4339 and ask for the
IDEX SIMPLE IRA Employer Guide and IDEX SIMPLE IRA Employee Guide.

Your Right to Revoke Your IRA

You may revoke your IRA anytime within seven days efter you sign the enroliment form
and we accept it To revake your iRA, mail a written notice of revocation to {DEX
Investor Services st the address at the end of this Disclosure Statement. Mailed notice
will be deemed given on the date that it is postmarked lor, if sent by certified or
registered mail, on tho dete of certification or registration). if you revoke your Traditional
or Rath IRA within the seven-day period, you are entitied to a retum of the entire amount
you originelly contributed into your IRA, without adjustment for such items as seles
charges, administrative expenses or fluctuations in market vaiue. For more information,
call IDEX Customer Sarvice at 1-858-233-4339,

EUGIBILITY
Whet are the eligibility requiraments?

Yau are eligible to establish and contribute to an IRA for a year if:

* You receivad campensation {or earned income if you are self-employed} during the
year for personal sarvices you renderad. i you received taxable alimony, this is
treated as compensation for IRA purposes.

* For a Traditional IRA, you did not reach age 70°A during the year. In contrestto a
Traditiona! IRA, you may establish and contribute to a Roth IRA after you reach age 70°A.

* For a Roth 1RA, you had adjusted gross income (“AGI°} of less than $116,000 if you

are @ single taxpayaer, or less than $160,000 if you ere & marriad taxpeyer filing jointly,

{AG] is described on the next page of this Disclosure Statement.)

CONTRIBUTIONS

When can | mske contributions?

Yau may make & contribution to your existing Traditional ar Rath IRA or establish a new
Traditionsl or Reth IRA for s taxable yesr by the due date NOT including any extensions) for
your federal income tax retum for the year. Usually this is April 15 of the following year.

How much can { coatribute?

For each year when you are eligible to contribute to a Traditional or Roth IRA, you can
contribute up to the lasser of the specified annual amount [see chert below) or 100% of your
compansaﬁnn tor eamned income, if you ere self-employed]. However, taxpayers with high
income levels may not be able to contribute to a Roth IRA at all, or their cantribution may be
limited to an amount less than the specified annual amount.

The combined limit on contributions to both & Traditional end Roth IRA for en individual for 8
single calendsr yearis a specified annual amaunt. If you and your spouse each have IRAs,
Traditional or Roth, each spouse mey contribute up to the specified annual amount to his or

EXHIBIT
N

C

her [RA for a year, as [ong as the combined compansatian of both spouses for the year (as
shown on your joint income tax return} is 8t least twice the specified annusl amount

Specified Annual Contribution Limit for Traditional and Roth IRAs

Under Ags 50

Apgse 50 or Older*

Tax Yenr

* IRA owners sge 50 or over may make thess higher “catch-up” contributions as long ss
the owner ettained age 50 during the yesr for which the contribution is made.

May | contribute to an IRA for my spovas?

If you mest the eligibility requirements, you may elso contribute to » "Spousal Traditional
IRA" or “Spousal Roth IRA" on behalf of your spouse, regerdless of whether your spouse
had any compensation or earned income In that yesr. You may only contribute to a
Spousal Traditional IRA for each year before the yesr your spouse reaches age 70z,
However, you may establish or continue making contributions to 8 Spausal Roth IRA after
your spouse reaches sge 70':. To make & cantribution to 8 Spousal IRA, you must file 8
joint tax return with your spouse for the year. For & Spousal IRA, your spouse must set
up an IRA, separate from yours, to which you comtribute. The maximum contribution to
either spouse’s IRA is the specified annual amount for the year.

Does my incoma level affect how much | can contribute to an IRA?

« Traditions} IRA
No. However, your income level may affect whether your contributions to a Traditional
IRA are deductibie.

* Roth 1RA
Yes. Depending on the amount of your AG! and your ﬁIing stetus, you may not be able to
contributa to a Rath IRA at all, or your centribution may be kimited to an amoisnt less than
the specified annual amount. The annual contribution limit is reduced for taxpayers whose
income exceeds $35,000 (single] or $150,000 (joint filerl. You should consult your tex advisor
to determine how thess rules apply to your Rath IRA contribution for sny particular tax year,

How do | determine my AGI?

Your AG! is your gross income minus those deductions which are avaifabie to all
taxpayers even if they do not itemize their deductions. (instructions to caiculste your
AG| are provided with federal income tax Form 1040 or 1040A.) However, there are two
pdditions! rules when calculsting AGI for purposes of Roth IRA contribution limits. First,
if you are making & deductible contribution for the year to a Traditional IRA, your AGI is
reduced by the emount of the deduction. Second, i you are converting a Traditional IRA
to a Roth IRA in a year (see the section captioned “Conversion of Existing Traditional
IRA®}, the smount includable in your incoma as a resuft of the conversion is not
considered AGI when computing yaur Roth IRA contribution limit for the yesr.

What happens H | coatribute more than allowed?

Any smount contributed to the IRA ebove the maximum is considered an “excess
contribution.” An excess contribution is subject to an excise tax of €% for each year it
remains in the IRA.

Excess contributions may be torrected without paying 8 6% penalty. To do so, you must
withdraw the excess and any earnings on the excess before the due date (including
extensions} for filing your federal incame tax return for the year far which you made the
excess contribution. A deduction shauld nct be taken for any excess contribution to &
Traditional IRA. The earnings must be included in your income for the tax year for which
the contribution was made.

What happens if | da not correct the axcess contridution by the tax retarn due dste?
Any excess contribution not withdrawn by the tax retum due date (including any
extensions) for the year for which the contribution was made will be subject to the 6%
excise tax. In addition, you may be subject to a 10% premature withdrawal tax if you have
not reached age 53" {uniess an exception to the 10% penelty tax applies) during the year

|Aainp




n whigh,the excess contriution wes made. There will be en additional 6% excise tax for
:ech subsequent year the excess remains in your account.

Inder limited circumstances, you may correct an excess contribution after tax filing ime by
withdrawing the excess contribution {leaving the earnings on the excess contribution in the
ccount). For 8 Traditional IRA this withdrawal will not be includable in income nor will it be
subject to any premsature withdrawal penatty it {1) your contributions (other than rollover
contributions} to all Traditional IRAS do net exceed the maximum annual amourt end (2) you
did not take s deduction for the excess amount of, if you did teke a deduction, you file an
amended federa! tax retum {Form 1040X) which removes the excess deduction,

Excess contributions may be corrected in & subsequent year to the extent that you
contribute less than your maximum contribution limit for the subsequent year. As the
prior excess contribution is reduced or efiminatad, the 6% excise tax will become
carrespondingly reduced or eliminated for subsequent tex yeers. Also, you may be able
to take an income tax deduction for the amount of excess thet was reduced or
eliminated fram & Traditional 1RA, depending on whether you would be sble to take @
deduction if you had instead contributed the same amount to a Traditional IRA.

Are the eamings on my {RA funds taxed?

» Traditional IRA
Any dividends on growth of the investments held in your Traditionel IRA are generally
axempt from federal income taxes and will not be taxed until withdrawn by you, unless
the tax exempt status of your Traditionaf IRA is revoked.

*Rath IRA
it the withdrewal qualifies 85 & tax-free withdraws! [see the secticn below captioned
Withdrewals), amounts reflecting eamings or growth of assets in your Roth IRA will not be
subject ta faderal incame tax, untess the tax exempt status of your Roth IRA s revaked.

TAX CREDIT

What is the tax credit for contributions to an [RA?

Atax credit of up to $1,000 is available to individuals meeting certain sge requirements
Igenerally over age 18) and income requirements ($50,000 or tess for joint filers, $25,000
or less for single filers or married individusls who file separately) for contributions to
Traditiona! or Roth }RAs. The credit will be in sddition to any deduction or exclusion that
may otharwise be available, end vaties from 10% to 50% of the contribution, depending
upon your income and filing status.

DEDUCTIBILITY :

Whst are the deduction restrictions for active participants?

« Traditionai IRA
1 you {or your spouse) are an ective participant in an employer plen during a yeer, the
contribution to your Traditional IRA {or your spouse’s Traditional IRA) may be
completely, partially or.not deductible, depending upon your filing status and your
amount of AGl. No deduction will be allowed for any contribution which is made for the
taxable year during which you ettain age 70'4 or for any subsequent year.

If contributions to your IRA are deductible, you may clsim such deduction even if you do
not itemize your deductions on your federal income tax return. You must make
contributions to your IRA during the taxable year for which you claim the deduction or by
the deedline for filing your federsl income tax return tor such year.

Even though pert or all of your contribution is not deductible, you may still contribute to your
Traditional (RA (and your spouse may contribute to hisher Traditional IRA} up to the limit on
contributions. ¥hen you fila your tax return for the year, you must designats the amount of
non-deductible contributions to your Traditional IRA for the year. See (RS Form 8606.

 Rath IRA
Does not apply since Rath IRA contributions sre NOT deductible.

How do [ know H my contribution is tax deductible?

o Traditional IRA
The deductibility of your contribution depsnds upon whether you are en active participantin
any employer-sponsored retirement plan and your income level. If you are not an active
participant, the entire contribution to your Traditionel IRA is deductible. H you are en active
participant in an employer-spansored plan, whether your Traditional IRA contribution is
completely or partly deductible on your tax return depends upen the amount of your income.

Similerly, tf your spouse is not an sctive participant in an employer-sponsored plan, the
contribution to your spouse’s Traditional IRA will be deductible. If your spouse is en
active participant, the Traditional IRA contribution will be completely, partially or nat
deductible, depending upan your cambined income.

An exception to the preceding rules applies to high-income married taxpayers, where one
spouse is an active perticipant in an employer-sponsored plan and the other spouse isnot. A
contribution 1o the non-active participant spouse’s Traditional IRA will be only partially
deductible at an AGI on the joint tax retum of $150,000. The deduction will be phased out over
the next $10,000 sa that there will be no deduction at all with an AG! level of $163,000 or higher.

Your {or your spouse‘si Form W-2 should indicate if yau (or your spause] were an active
participant in an employer-sponsored retirement pian for @ given year. if you have a
question, you should ask your empioyer or the plan administrator.

«Roth 1RA
Contributions to & Roth iRA are NOT deductible.

C

CONVERSION OF EXISTING TRADITIONAL [RA TO A ROTH IRA

Can | convert an existing Traditional IRA into a Roth IRA?

Yes, you can tonvert an existing Traditional IRA into 8 Roth IRA if your AGI is $100,000 o
less for the year of conversion. The same limit applies to married and single taxpayers.
Married taxpayers filing separately ere generally not eligible to convert.

Moving assets directly from & Traditional IRA to a Roth IRA is scceptable as long as the
transaction is reported as a Traditional IRA distribution and a conversion contribution to
the Roth IRA. So, if you want to convert an existing IDEX Traditional IRA to a Roth IRA,
you may give us directions to convert

The taxable amount in your Traditicnal {RA that you convert to 8 Roth IRA will be
considered taxable income on your federsl income tax return for the year of the
conversion. All amounts in a Traditional IRA are taxabie except for your prior non-
deductible contributions to the Traditional IRA.

What can | do if | converted from a Traditional IRA to a Roth IRA, but my ASl was more
than the $100,000 limit?

H you convert s Traditional IRA to @ Roth IRA and discover thet your AG) exceeded the
$100,000 fimit for Traditional IRA-to-Rath [RA conversions, you may be able to rucharacterize
the transaction by trensferring the converted emounts (plus any samings and less any losses)
back to s Traditiona! IRA without having e distribution for that yesr. However, significant
restrictions may apply to your ability to recharacterize the converted amounts. You may wish
to consult your tax or finencial advisor when considering such & recharacterization.

TRANSFERS/ROLLOVERS

May | ransiar of roll over a distribution ) recsive from my smployer's retirsmant plan?

* Traditional IRA
Almost gll distributions from tax-qualified retirement plans, 403(b) arrengements {for
emplayees of tax-exempt employers), or governmental 457 pians sre sligible for rollover
to 8 Traditional [RA.

The following distributions, however, may NOT be rolled over:

« Payments over the fifetime or fife expactancy of the participant {or participant and 8
designated beneficiary).

« Installment payments for & pericd of 10 years or more.

« Required distributions (generally, the rules require distributions starting at age 70'A, or
for certain employer retirement plans, the later of age 70/, or retirement),

« Hardship distributions.

if you are efigible to receive a distibution from an eligible empioyer plan as s resutt of, for
example, termingtion of employment, plan discontinuance, or retirement, afi or part of the
distribution may be transterred directly into your Traditional {RA. This is called s “direct
rollover.” Or, you may receive the distribution and make a regular rollover to your Traditional
IRA within 60 days. By making a direct roflover or a regular rollover, you can defer income
taxes on the amount rolied over untd you subsequently make withdrawals fram your IRA.

' NOTE: If your distribution from s tex-qualified retirement plan, 403(b} arrangement or

governmental 457 plan is eligible for rollover, 20% of your distribution must be withheld
for federal income taxes UNLESS you elect a direct roflover. Your plen or governmental
457 or 403(b) sponsor is required to provide you with information sbout direct and
traditional rollovers and withholding taxes befare you receive your distribution and must
comply with your directions to make & direct roflover.

The rules governing roliovers are complicated. Be sure to consult your tax advisar or the
IRS if you heve questions about rollovers, . :

*Roth IRA
Distributions from employer-sponsored retirement plans, 403(b) arrengements, and 457
plans are not eligible for roilover or direct transfer to a Roth IRA. However, in certain
circumstances it may be possible to make a direct rollover of an eligible distribution to
& Traditional IRA and then to convert the Traditional IRA to @ Rath JRA. Consult your tax
or financial advisar for further information on this possibility.

May | make o rollover from my Traditional IRA to another Traditional IRA?

You mey make 8 roflover from one Treditional IRA to another Traditiona! IRA that you
have or thst you establish 1o receive the rollover. Such 8 roliover must be complsted
within 60 days aher the withdraws] from your first Traditional IRA. After making s
traditiona) roflover from one Traditional JRA 1o another, you must weit e full yesr {365
days) before you can make another such rollover. {However, you can instruct o
Traditiona! IRA custodian to transfer amounts directly to another Traditional IRA
custodian; such a direct transfar does not count as a roflover)

May | make » rollover from my Roth |RA to another Roth [RA?
You may make 8 roflover fram one Roth IRA to another Roth IRA that you have or that you
establish to receive the rollover, The rules sre the same ss above.

Once | have rolied over a plan distribution into & Traditional IRA, may { subsequently
rall over into an eligible employer plan?

Yes. Part or all of an eligible distribution received from an eligible employer plan may be
rolled over from the Traditional IRA holding It to ancther eligible emplover plan,

How da rollovers to s Traditicna! IRA atact my contribution or deduction limits?
Rollaver contributians to & Traditional IRA, i properly made, do nat count toward the
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magIum cr;nt:ibutinn. Also, rollovers are not deductible end they do not affect your
. deduction limits.

WITHDRAWALS

When may | take withdrawals?

« Traditiona! IRA .
You may withdraw from your Traditional IRA at any time. However, withdrewals before
sge 59" may be subject to ¢ 10% penalty tax in addition to regular income taxes.

« Roth IRA _
You may withdraw from your Roth IRA at any time. If the withdrawal meets the requirements
discussed below, itis tax-free. This means that you pay no federal income tax even though
the withdrawal includes eernings on your contributions while they were held in your Roth
IRA. Hf the withdrawal does not meet the requirements to be tax-free, and you make the
withdrawal befare you attain age 58/, the withdrawal will be subject to » 10% penalty tax.

When must § start taking withdrawals?

« Traditions) JRA
Your entire interest in the IRA must be, ar begin to be, distributed an or before April 1 of the
celendsr year following the calendar year in which you reach age 70'/. if 8lete or
insufficient distribution is made, an excise tax may apply, in addition to any applicable
income tax. We will, in accordance with the instructions provided by the Intemal Revenue
Service, provide you with a statement each year indicating the minimum distribution
requirements undsr the Intenal Revenue Code from the Traditional IRA for that year. You
may, however, take the minimum required distribution from a different IRA in accordance
with (RS Notica B8-38, 1988 C.B.524. You are solely responsible for requesting & distribution
in an amount that will satisfy the required minimum distribution rules. Plsase consult your
tax sdvisor for assistance regarding the minimum distribution required to be withdrawn.

Additions} distribution rules apply if you die before you have withdrawn the entire
belance of your Traditional IRA.

*Roth fRA’
You are not required to take any withdrawals from your Roth IRA far any particular yesr
during your lifetime,

There are rules on the timing and amount of distributions following your death. Please
consult your tex advisor for assistsnce, .

How are withdrawals from my Traditional IHA taxed?

Amounts withdrawn by you are included in your gross income in the taxable year that
you receive them and are taxeble as ardinary income in the yesr of receipt. Lump sum
withdrawals from a Treditions! IRA are not eligible for capital gains tax reatment.

What are the requirements for s tax-free withdrawsl trom a Roth IRA?

To be tax-frae, & withdrawal fram your Roth IRA must meet two requirements. Firstthe
withdrawal must be five or mare years after you first contributed to any Roth IRA.
Second, st [east one of the following conditions must be satisfied:

* You ere 59': or older when you make the withdrawal.
. Thg withdrawal i§ made by your beneficiary after you die.
* You are disabled {as defined in IRS rules) when you make the withdrawal.

* You are using the withdrawal to pay up to $10,000 in sligible first-time
homebuyer expenses.

In addition, amounts rolled over or transferred from e Traditional IRA to 2 Roth IRA are
subject to specisi rules upon distribution. Such amounts must nat be withdrawn within five
years from the time they aro contributed to e Roth IRA, or the entire emount thet was
transterred or rolled ovar may be subject to a 10% penalty tax. You should establish separate
Roth {RAs for Traditional IRA-to-Roth IRA conversions made in separate tax years because of
the need to track separately the number of years that amounts in these Roth [RAs are held.

How are withdrawais from my Roth IRA taxed i the tax-free requirements are not met?

I the qualified withdrawa! requirements are not met, & withdrawel consisting of your own
prior contribution amounts to your Roth IRA will not be cansidered taxable income in the year
you receive it, nor wil the 10% penatty tax apply to those emounts. To the extent that the
nenqualified withdrawe! consists of dividends or gains credited while your contributions were
held in your Roth IRA, the withdrawa! is included in your gross income in the taxable year you
receive it, and may be subject to the 10% withdrawe! penatty. Such taxable withdrawals are
treated s gross income in the year of receipt, and are not eligible for capital gains tax
treatment. All amounts withdrawn from your Roth IRA are considered withdraws!s of your
contributions until you have withdrawn the entire amount you have contributed. After that, all
amounts witlidrawn ere considsred taxable withdrawals of dividends and gains.

How sre nondeductible contributions to a Traditional IRA taxed when they

srs withdrawn?

A withdrawa! of nondeductible contributions from a Traditional IRA (not including eamings)
will be tax-free. However, if you made both deductible and non-deductible cotributions to
your Traditional IRA, then each distribution will be treated as party s return of your
nondeductible contributions {not taxable) and partly a distribution of deductible contributions
8nd earnings (taxable). The nontaxable amount is the portion of the emount withdrawn which
bears the sam ratio a3 your total nondeductible Traditional RA contributions bear to the total
batance of all your Traditional RAs (including SEP-IRAS, but not including Rath IRAs),

A loss in your Traditional IRA investment may be deductible in limited circumstances.
You should cansult your tax advisor for further details on the appropriate calculation for
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this deduction if applicable.

When does the early withdrawal 10% penalty tax not apply?
The 10% penalty tax for early withdrawal will nat apply if the distribution is taken:

« As g result of your death or dissbility
» To pay for qualified higher education expenses
+ To pay up to $10,000 in eligible first-time homebuyer expenses

* As part of 8 scheduled series of substantially equal pericdic payments for your life
or life expectancy (or the joint fives or life expectancies of you and your beneficiary},
unless there is an adjustment to the scheduled series of payments

* To pay for medical expenses if those expenses sre greater than 7'/:5 of your AGI for
the yesr

+To pay for heslth insurance coverage for yourself, your spouse, and dependents
during certain periods of unemployment during which you receive federal or state
unemployment comgensation

* Becpuse the payment is made pursuant to e federsl tax levy

MISCELLANEOUS

What tax intormation must | report to the IRS?

You must file Form 5328 with the IRS for each taxable year for which you mede an excess
contribution, you teke out 8 premature withdrawal that is subject to the 10% penalty tax,
or you withdraw Jess than the minimum smount from your Traditional JRA. ¥ your
beneficiary fails to take required minimum withdrawals from your Traditional or Roth IRA
after your death, your beneficiary may be subject to an excise tax and be required to file
Form 5329. For Traditional IRAs, you must also report each nondeductible cantribution an
your tax return on Form 8606.

Now will pledging my IRA as security for a loan bs traated?

If you pledge your Traditional or Roth {RA as security for a loan, the portion pledged will be
trested as being distributed to you during that taxable ysar. In eddition to any applicabis
income tax, the 10% premature distribution penalty discussed above may also apply.

Prohibited Transactions

With respect to your IRA, i you ar your beneficiery engages in a prohibited transaction,
as described in Section 4975 of the Code, your IRA will lose its exemption from taxation,
and you must inciude its fair market value in your gross income for the year during which
the prohibited transaction occurred.

Estate and Git Tax Stutus of Distributions .

Generally, for estate tax purposes, the value of your IRA will be fully includabie in your
pross estate in the event of your desth. For gift tax purposes, beneficiary designations
will not be treated as gifts. Contributions to an IRA on behalf of a spouse who has no
earned income will qualify for the gift exclusion. '

Inherited IRAs

Your [RA will be trested as inherited if it is acquired by a beneficiary other than your
spouse. Only a beneficiary who is your surviving spouse will be allowed to roll over the
IRA funds into his or her own IRA. Minimum distributions must be made from the IRA
following your death in accordance with IRS rulss.

Internal Revanue Service Approval

Your [RA has been approved by the IRS. Such approval is & determination as to the form
of the JRA and does not represent s determinetion of the IRA's merits a5 en investment.
Further information sbout IRAs can be obtained from any district office of the IRS orin
IRS Publication 530. .

Investment of Your IRA '

You control the investnent and reinvestment of contributions to your Traditional or Rath IRA.
Investments must be in one or more of the Fund{s) svailable trom time to time as listed on
the Application for your IRA. Before meking any investmant, read carefully the current
prospectus for eny Fund you are considering as an investment for your Traditional or Roth
IRA. The prospectus will cantain information sbout the Fund's investment abjectives and
policies, as well as any minimum initial investment or minimum balance requirements and
any sales, redemption, or ather charges. The vslue of your Traditional or Roth IRA will
depend solely upon the performence of the investment instruments that you select.

Fees and Expenses

Fees may be paid by you directly, or IDEX Investor Services may deduct them from your
Traditional or Rath IRA. Fees may be changed upon 30 days written notice to you. The
full annuai maintenance fee wilt be cherged for any calendar year during which you hsve
o Traditional or Rath IRA with us. This fee is not prorated for periods of less than ane
year. In additian, there may be sales charges associated with the purchase or
redemption of shares of 2 Fund in which your Traditional or Roth IRA is invested. Befofe
investing, be sure to read carefully the current prospectus of any Fund you are
considering as en investment for your IRA for 8 description of applicable charges.

Who to Contact

IDEX Investor Services -
P.0. Box 8015

Clearwater, FL 33758-9015

{DEX 1-888-233-4339
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Individual Retirement Account Custodial Agreement

This agreement is entered into on the date written on the accompanying IDEX IRA
Application {"Adoption Agresment”} by and between the undersigned (the Depositar}
end Stata Strest Bank & Trust Company (the Custodian) having its principsl place of
business st Baston, Massachusetts,

The Depositor whose name appesrs an the Application hereby establishes an Individual
Retirement Agreement {under section 408ia) or 408A of the Internal Revenue Code) to
provide for his or her retirement and for the support of his or her beneficiaries after death.

The Custodian named herein has given to the Depositor # Disclosure Statement a5
required by the income Tax Regulstions under section 1.408-6.

The Depositor has given to the Custodian the sum [isted on the Application (in cash) to
establish an individuai Retirement Custodial Account for the Dapositor under this
agresmant snd the Depasitor end the Custodian agrae to the following:

Part One: Provisions applicable to Traditional IRAs

The following provisions of Articles | to Vi1 are in the form promulgated by the Internal
Revenus Service in Form 5305-A {Rev. March 2002) for use in astabiighing sn Indmdual
Retiremem custodis{ account.

Article|

Except in the case of & roliover contribution described in section 402(c), 403(a}{4},
403(b}H8), 408(d}3), or 457 (e){16), an employer contribution to a simplified smployee
pension plan as described in section 408{(k) or a recharacterized contribution described
in section 408A(d}{6), the Custodian will accept only cash contributians up to $3,000 per
year for tax years 2002 through 2004, That contribution limit is increased to $4,000 far tax
years 2005 through 2007, and $5,000 for 2008 and thereafter. For individuals who have
reached the age of 50 before the close of the tax yasr, the cantribution limit is incressed
to $3,500 per year for tax years 2002 through 2004, $4,500 for 2005, $5,000 for 2006 and
2007, and $6,000 for 2008 and thereafter, For tax years after 2008, the above limits will be
increased to reflect a cost-of-living sdjustment, if any.

Article (i v
The Depositar’s interest in the balance in the custodial account is nonforfeitable.

Article 11}

1. No part of the custodial accuum funds mey be invested in life insurance contracts,
nor mey the assets of the custodial account be commingled with other property
exceptin a commen trust fund or common investment fund {within the meaning of
saction 408(a {(5)).

2. No part of the custodial account funds may be invested in coliectibles twithin the
meaning of section 408{m)) except as otherwise permitted by section 408(m}(3),
which provides an exception for cartain goid, silver and platinum coins, coins
issued under the laws of any state, and certain bullion.

Article IV
1. Notwithstanding any provisions of this agreement to the contrary, the distribution of
the Depositor’s interest in the custodis! account shalf be made in ectordance with
the fallowing requirements and shall otherwise comply with section 408(s)(6) and
th? regulations thereunder, the provisions of which are hersin incorporsted by
reference,

2. The Depaositor's entire interestin the custodial account must be, or begin to be,
distributed na later than the Depositor's requirad beginning date, April 1 following
the calendar year end in which the Depositor reaches age 70°: By that dats, the
Depositor may eiect, in 8 manner acceptable to the Custodian, to have the balance
in the custodial account distributed in:

{a) A single-sum, or

{b) Payments aver a pericd not langer than the life of the Depasitar or the joint
lives of the Depasitor and his or her dasignated beneficisry.

3. Hf the Depositor dies before his or her entire interest is distributed to him or her, the
remaining interest will be distributad as follows:

(a) 1 the Depositor dies on or after the required beginning date and:

(i) the designated beneficiary is the Depositor's surviving spouse, the
remaining interest wilf be distributed over the surviving spouse’s life
expectancy as determined each year until such spouse’s death, or over
the periad in paragraph {al(iil) below if longer. Any interest remaining after
the spousa’s death will be distributed over such spouse’s ramaining lif
expectancy as determined in the year of the spouse’s death and reduced
by 1 for each subsaequent year, or, if distributions are being made over the
period in paragraph |alliii) below, over such period.

{ii} the designated beneficiary is not the Depositar’s surviving spouse, the

remaining interest will be distributed over the beneficiary’s remeining fife
expectancy as determined in the year following the death of the
Depositor and reduced by 1 far each subsequent year, or aver the period
in paragraph (a)(ili} below if longer.

{iii) there is no designated beneficiary, the remaining interest will be
distributed over the remaining life expectancy of the Depositor as
determined in the year of the Depositor’s death and reduced by 1 for
each subsequent yeer.

{b) If the Depositor dies before the required beginning dats, the remaining interest
will be distributed in sccordance with (i} below or, if elected or there is no
designatad beneficiary, in accordance with (i) below:

(i) The remsining intarest will be distributed in accordence with paragraphs (ali}
and |a){ii) above (but not over the period in paragraph {a}{iii), even if langer),
starting by the end of the calendar yesr following the yeer of the Depositor's
desth. If, howevaer, the designated beneficiary is the Depositor's urviving
spouse, then this distribution is not required to begin befors the and of the
calendsr yeer in which the Depositor would have reschsd ags 70'A. But, in such
case, if the Depositor's surviving spouse diss befors distributions are required to
begin, then the remaining interest will be distributed in accordance with (al{il}
above (but not over the period in parsgragh (al{iii), even if longer], aver such
spouse’s designated beneficiary's fife expectancy, or in sccardance with {ii}
below if there is no such designated beneficiary.

{ii} The remaining interest will be distributed by the end of the celandar year
cantaining the fifth anniversary of the Depasitor’s death.

4. If the Depaositor dies before his or her entire interest has been distributed end if the
designated beneficiary is not the Depositor’s surviving spouse, no additional
contributions may be accepted in the account.

5. The minimum smount that must be distributed each yesr, beginning with the yeer
contsining the Depositar’s required beginning date, is known ss the “required
minimum distribution® and is determined as follows:

{8} The required minimum distribution under paragraph 2{b) for sny year, beginning
with the year the Depositor reaches age 70'/y, is the Depositor's account value
ot the close of business on December 31 of the preceding yesr divided by the
distribution period in the uniform lifetime table in Regulstions section
1.401({2}{9)-8. Howevar, if the Depositor’s designated beneficiary is his or her
surviving spouse, the required minimum distribution for » year shall not be more
than the Depositor's account value at the close of business on December 31 of
the preceding year divided by the number in the joint and last survivor table in
Regulations section 1.401(a}(3)-9. The required minimum distribution for s year
unrder this paragraph {a) is determined using the Depositer’'s {ar, i applicable,
the Depositor and spouse’s) attained age {or sges) in the year.

(b) The required minimum distribution under paragraphs 3{a) and 3(b}(i} for a year,
beginning with the year following the year of the Depositor’s death (or the year
the Depositor would have resched age 70°/y, if spplicable under paragraph
3(b)i}) is the account velue at the close of business on Decemnber 31 of the
preceding year divided by the life sxpactency {in the single life table in
Regulations section 1.401{a}{9)-9) of the individual specified in such peragraphs
3{s) and 3(bMi).

{c) The required minimum distribution for the year the Depositor reachas age 70%
can be made as !ate as April 1 of the following year. The required minimum
distribution for any other year must be mads the end of such yeer.

6. The awner of twa or more Traditional IRAs mey satisfy the minimum distribution
requirements described above by taking from one Traditional IRA the amount
required to setisfy the requirement for another in accordence with the regulations
undsr section 408{a)(B),

Article V

1.The Depositor agrees to provide the Custodian with all information necessary to
- prepare any reports required by section 408li) and Regulstions sections 1.408-5 and
1.408-6.

2.The Custodian agrees to submit to the Internal Revenue Service (IRS) and Depositor
the reports as prescribed by the IRS.

Anticle VI

Nothdmsmndmg pny other srticles which may be added or incorporated, the
provisions of Articles | through |l and this sentence will be controlling. Any
addmnnul articles that inconsistent with section 408{a) and the related regulations will
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Artigle VI ° ..
This agreement will be amended es necessery to comply with the provisions of the
Code and the related requlations. Other smendments may be made with the tonsent
of the persons whose signatures sppear on the Adoption Agreement.

Part Two: Provisions applicable to Reth JRAs
The tollowing provisions of Articles | to Vil are in the form promulgated by the
"Internal Revenue Service in Form 5305-RA (March 2002) for use in establishing a Roth
individual Retirement Custodial Account.

Article |
Exceptin the case of & rollover contribution described in section 408A/e),
recharactarized contribution described in section 408A(d)6), or an IRA Conversion
Contribution, the Custodian will sct:ept onfy cash contributions up to $3,000 per yeer
for tax years 2002 through 2004. That contribution limit is increased to $4,000 for tax
years 2005 through 2007 and $5,000 for 2008 and thereatter. For individuals who have
reached the age of 50 before the close of the tax yesr, the contribution limit is
increased to $3,500 per year far tax years 2002 through 2004, $4,500 for 2005, $5,000 far
2006 and 2007, and $6,000 for 2008 and thereafter. For tax yoars sfter 2008, the above
fimits will be increased to refisct a cost-of-living adjustment, if any,

Anicle

1. The annual contribution limit described in Article | is graduslly reduced to $0 for
higher income levels. For 8 single Depositor, the annuel contribution is phased out
between adjusted grass income |AGI) of $35,000 and $110,000; for & married
Depositor filing jointly, betwasn AGI of $150,000 and $160,000; and for 8 married
Depasitor filing separately, between AGI of $0 and $10,000. In the cese of 8
convarsion, the Custodian will not accept IRA Conversion Contributions in a tax
year if the Depositor's AGI for the tax year the funds were distributed from the other
IRA excaeds $100,000 or if the Depositor is married and files o seperate return,
Adjusted gross incame is defined in section 408A(c}{3) and does not include IRA
Canversian Contributions.

2 In the case of s joint return, the AGI limits in the preceding paragraph apply to the

Article 11l
The Depasitar’s interast in the balance in the custodial account is nonforfeitable.

Articls IV
1. No part of the custodial account funds may be investad in life insurance contracts,
nor may the assets of the custadial account be cemmingted with other property
axcept in a common trust fund or common investment fund (within the mesning of
saction 408{a){5}).

2 No pert of the custodial account funds may be invested in collectibles {within the
mesning of section 408(m)) except as otherwise permitted by section 408(mj(3),
which provides an exception for certain gold, silver, and platinum coins, coins
issued under the laws of any state, and cartain bullion.

Articte V :

1. It the Depositor dies before his or her entire interest is distributed to him or her snd
the Depositor’s surviving spauss is not the designated beneficiary, the remaining
interest will be distributed in sccordance with {a) below or, if elected or there is no
designated beneficiary, in sccordance with {b) below:

{a} The ramaining intarest will be distributed, starting by the end of the calender year
foliowing the yeer of the Depositor’s death, over the the designated beneficiary's
remaining ife expactency as determined in the year following the death of the
Depausitor. ’

{b) The remsining interest will be distributed by the end of the celender year
containing the fifth anniversary of the Depositor’s death.

2. The minimum amount that must be distributed each year under paregraph 1{a)
sbave is the account value st the close of business on Decembaer 31 of the
preceding year divided by the life expectancy (in the singie life table in Regulations
section 1.401(a)(9)-9) of the designated beneficisry using the atteined age of the
bensficiary in the year of the Depositor’s desth and subtracting 1 from the divisor
for each subsequent year.

3. If the Depositor's surviving spouse is the designated beneficiary, such spouse will
then be treated as the Depositor.

Article V1
1. The Depositor agrees to provide the Custadian with glf information necessary to
prepare any reports required by sections 408(i) and 40BA(dH3)(E), Regulations
sections 1.408-5 and 1.408-6, or other guidance published by the Internal Revenue
Service {IRS].

2 The Custodian agrees to submit to the IRS and Depositar the reports prescribed by
the IRS. :

Article Vi
Notwithstanding any other erticlas which may be added or incorporated, the
provisions of Articles | through IV and this sentence will be controlling. Any

combined AGI of the Depasitor and his or her spouse. \,3%

additions! articles that inconsistent with section 408A, the related requlations, and
ather published guidance will be invalid.

Article VIl
This sgreemant will be amended as necessary to comply with the provisions of the Code,
the relsted regulstions, and other published guidance. Other smendments may be made
with the consent of the persons whose signatures appear on the Adoption Agreemant.

Part Three: Provisions applicable to both Traditional IRAs and Roth 1RAs
1. As used in Part Thres the following terms have the following masnings;

“Account” or “Custodial Account™ meens the Individus) Retirement Account
esteblished using the terms of either Part Gne or Part Two and, in either event, Part
Three of this IDEX Mutusl Funds Individua! Retirement Account Custadial
Agreement and the Adoption Agresment signed by the Depositar. The Account
may be 8 Traditional Individuel Retirement Account or a Rath Individual Retirement
Account, as specified by the Depositor. See Section 24 below.

“Custodian™ means State Street Bank & Trust Compeny,

“Fund” means any registerad investment compsny which is advised, sponsored
or distributed by Sponsor, provided, howsver, that such » mutual fund or
registered investment company must ba legally offered for sale in the state of the
Depositor's residence.

“Distributor” means the entity which has a contract with the Fund(s) to serve as

\%7\ distributor of the sheres of such Fund{sl. In any case where thers is no Distributor,
W

the dutias assignad hareunder to the Distributor may be performed by the Fundi(s}
or by an entity that has a contract to perform manegement or investnent edvisery
services for the Fundis).

“Service Company” meens eny entity employed by the Custodian or the Distributor,

§[\?\ including the transter agent for the Fundis), to perform verious sdministrative

duties of gither the Custodian or the Distributor. In any case whera thare is no

% Service Company, the duties assigned hereunder to the Service Company will be

performed by the Distributor {if any) or by an entity specified in tha second
preceding paragraph.

“Sponsor” means AEGON/Transamerica Fund Advisers.

2 The Depositor may revoke the Custodial Account established hereunder by mailing
8 written notice of revocation to the Custodisn within seven days after the
Depositor receives the Disclosure Statement related to the Custodisl Account.
Mailed notice is treated 15 given to tha Custodisn on date of the postmark (or an
the data of Post Office certification or registration in the case of notice sent by
certified or registered maifj. Upon timely revocetion, the Depositer’s initiaf
contribution will be returned, without adjustment for administrative expenses,
commissions or sales charges, fluctuations in market value, or other changes.

The Depositor may certify in the Adoption Agreement that the Depositor received
the Disclosure Statement relsted to the Custadial Account at least seven days
before the Depositor signed the Adoption Agreemant to establish the Custadial
Account, and the Custodian may rely upon such certification,

3. All contributions to the Custodial Account shall be invested and rainvested in fuil
and fractional shares of one or more Funds. Such investments shall be made in
such proportions and/or in such amounts as Depositor from time to time in the
Adoption Agreemant or by other written natice to the Service Campany (in such
form as may be scceptable to the Service Company) may direct.

The Service Company shall be responsible for promptly transmitting all investment
directions by the Depositor for the purchase or sale of shares of one or more Funds
hersunder ta the Funds’ transfer agent for execution. Howavar, if investment
directions with respect to the investment of any contribution herounder are not
received from the Depaositor as required o, if received, are unclear or incomplets in
the apinion of the Service Company, the contribution will be returned to the
Depositor, or will be held uninvested (or invested in a8 money market fund if
available) pending clarification or completion by the Depogsitor, in either case
without liability for interest ar for loss of income or appreciation. If any ather
directions or other orders by the Depositor with respect to the sala or purchase of
shares of one or more Funds for the Custodial Account are unclgar or incompiate in
the opinion of the Service Company, the Service Company will refrain from carrying
out such investment directions or from executing any such sale ar purchase,
without liability for loss of income or for appreciation or depracistion of any asset,
pending receipt of clerification ar completion from the Depositor,

All investmaent directions by Depositor will be subiject to any minimum initial or
additional investment or minimum balance rules applicable to 8 Fund as described in
its prospectus.

All dividends snd capital gains or other distributicns received on the shares of any
Fund held in the Depositor's Account shell be {unless received in additianal shares)
reinvasted in full and fractional shares of such Fund {or of any other Fund offered
by the Sponsor, if so directed).

4, Subject to the minimum initial or additional investment, minimum balance and other
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'e&'hanua rules apilﬁable to s Fund, the Depositar may st any time direct the
Sarvice Company to exchange sll or 8 specified portion of the sharas of 8 Fund in
the Depositor's Account for shares and fractional shares of ane or more other
Funds. The Depositor shall give such directions by written notice acceptable to the
Service Company, and the Service Company will process such directions as soon
8s practicable after receipt thereof {subject to the second paragraph of Section 3).

5. Any purchase or redemption of shares of & Fund for or from the Depositor’s
Acccunt will be effected at the public offering price or net asset velue of such Fund
(as described in the then effective prospectus for such Fund} next established after
the Service Compeny has transmitted the Depositor’s investment directions to the
transfer agent for the Fundis).

Any purchase, exchange, transfer or redemption of shares of a Fund for or from the
Depasitar's Account will be subject to any applicable sales, redemption or cther
charge as described in the then effective prospectus for such Fund.

6. The Servica Campany shall maintain sdequate records of all purchases or sales of
shares of one or more Funds for the Depositor’s Custodisl Account Any account
meintained in connection harewith shall be in the name of the Custodian for the
benefit of the Depositor. All assets of the Custodial Account shall be registered in
the name of the Custodian or of a suitable nominee. The books and records of the
Custodian shall show that all such investments are part of the Custodial Account.

The Custodian shall maintain or cause to be maintained adequate records
reflecting transactions of the Custodial Account. In the discretion of the
Custodian, records maintained by the Service Company with respect to the
Account hareunder will be deemed to satisty the Custodian’s recordkesping
responsibilities therafor, The Service Company agrees to furnish the Custadian
with any information the Custodian requires to carry out the Custodian’s
recordkeeping responsibilities.

7. Neither the Custodian nor any ather party providing services to the Custodial
Account will heve any responsibility for rendering advice with respect to the
investment and reinvestment of Depositor’s Custodisl Account, nor shall such
parties be liable for any lnss or diminution in velue which results from Depositor's
exercise of investment controf over his Custodial Account. Depositor shall have
ond exercise exclusive responsibility for and contro! over the investment of the
assets of his Custodial Account, and neither Custodian nor any other such party
shall have any duty to question his directions in that regard or to advise him
regarding the purchase, retention or sale of shares of one or more Funds for the
Custodial Accourit

8. The Depasitor mey in writing appoint an investment advisor with respect to the
Custodial Account on & form acceptable to the Custodian and the Service
Company. The investment advisor’s appointment will be in effect unti! written
natice to the contrary is received by the Custodian and the Service Company.
While sn investment edvisor’s appointment is in effect, the investment advisor may
issue investment directions or may issue orders for the sale or purchase of shares
of ane or more Funds to the Service Company, and the Service Company will be
fully protected in cerrying out such investment directions or orders to the same
gxtent as if they had been given by the Depositor.

The Depositor's sppointment of any investment agvisor will siso be deemed to be
instructions to the Custodian and the Service Company to pay such investnent
advisor's fees to the investment advisar from the Custodial Account hereunder
without additional suthorization by the Depositor or the Custodian,

9. Distribution of tho assets of the Custodial Account shall be made st such time and in

such form es Depositor (or the Bensficiary if Depositor is deceased) shal! elect by
i to the Custodian. Depositor acknowledges that sny distribution of 8

taxsble amount from the Custodial Accaunt {except for distribution an account of
Depositor’s disability or death, return of an “excess contribution” referred to in Cade
Section 4973, or a “rollover” from this Custodial Account) made earlier than age 55':
may subject Depositor to an "sdditional tax on early distributions” under Code
Section 72{t) unless an exception to such additional tax is applicable. For that
purpase, Depositor will be considered disabled if Depositor can prove, as provided
in Code Section 72{m}{7], thet Depositor iz unable to engage in any substantial
gainful activity by reason of sny medically determinable physical or mental
impairment which can be expected to result in death or be of long-continued and
indefinite duration. !t is the responsibility of the Depositar (or the Beneficiary) by
sppropriate distribution instructions to the Custodian to insure that any applicable
distribution requirements of Code Section 401/e){9) and Part One, Article IV or Part
Two, Article V above are met The Custodian or Service Provider shall, in
sccordance with guidance provided by the Internal Revenue Service, provide the
Depaositor {or Beneficiary} with s statement each year indicating the minimum
distribution required under the internal Revenue Code. If the Depositar {or
Bensficiary) does not direct the Custodian to make distributions from the Custodial
Account by the time that such distributions are required to commence in
accordence with such distribution requirements, the Custodian (and Service
Company) shall assume thet the Depasitor (or Beneficiary} is meeting the minimum
distribution requirements from another Individual Retirement Arrangement
maintained by the Depositor {or Beneficiary) and the Custodien and Service

. . . C\ . Ll
Company shall be fully protected in so doing. The Depositor acknowiedges (i} that
any withdrawal from the Custodie! Account will be reparted by the Custodian in
accordance with applicable IRS requirements (currently on Form 1099-R), (i) thet
the information reported by the Custodian will be based on the amounts in the
Custodiel Account and will nat reflect any other individual retirement accounts the
Depositor may own end that, consequently, the tax treatment of the withdrewal may
be different than i the Depasitor had no other individual retirement accounts, and
(iii) that accordingly, it is the responsibility of the Depaositor to maintain appropriate
records so that the Depositar {or other person ordering the distribution) can
correctly compute ail taxes due. Neither the Custodian nor any other party providing
services to the Custodian Account assumes any responsibility for the tax treatment
of any distribution from the Custodial Account; such responsibility rest solely with
the person ardering the distribution.

10. The Custodian assumas (and shall have) no respansibility to make any distribution
except upon the wri er of Depositor {or Beneficiary if Depositor is
deceased) containing such information as the Custodian may reasanably request.
Also, before making any distribution or honering any assignment of the Custoedisl
Account, Custodian shall be furnished with any snd all applicstions, certificstes,
tax waivars, signature guarantees and ather documents (including proof of any
legal representative’s authority) deemed necessary or advisabls by Custedian, but
Custodian shall not be responsibls for complying with any order or instruction
which appesrs on its face to be genuine, of for refusing to comply if not satisfied it
is genuine, snd Custodian has no duty of further inquiry. Any distributions from the
Account may be meiled, first-class postage prepaid, to the last known address of
the parson wha is to receive such distribution, as shown on the Custodian's
racords, and such distribution shall to the extent therecf completely discharge the
Custodian’s liability for such payment.

11.{a) The term “Beneficiary” meens the person or persons designated ss such by the
*designating person” (as defined below) on 8 form scceptable to the Custodian
for use in connection with the Custodial Account, signed by the designating
person, and filed with the Custodian. The form mey name individuals, trusts,
pstates, or other entities as either primary or contingent bensficisries.
Howsver, if the designation does not effectively dispass of the antire Custodial
Account as of the time distribution is to commence, the term “Benaficiary”
shall then mean the designating person’s estate with respect to the assets of
the Custodiat Account not dispased of by the designation form. The form fast
acceptad by the Custodian before such distribution is to commence, provided it
was received by the Custodian (or deposited in the U.S. Mail or with &

_reputable delivery service} during the designating person’s lifetime, shall be
controlling and, whether or not fully dispositive of the Custodial Account,
theraupan shall revoke al! such forms previously filad by that person. The term
“designating person”™ means Depositor during his/her lifstime; after Depositor’s
death, it also means Depositor's spouse, but only if the spouse elects to rest
the Custodial Account as the spousa’s own Custodisl Account in accordance
with applicable provisions of the Cods.

{b) Not withstanding any provisions in this Agreement to the contrary, when and
after distributions from the Custodial Account to Depositor's Baneficiary
commence, all rights and obligations assigned to Depositor hereunder shall
inure to, and be enjoyed and exercised by, Beneficiary instead of Depositor.

(c) if the Depositar's spouse is the scle Beneficiary on the Dapositor’s date of
death, the spouse will not be treated as the Depositor if the spouse elects not
to be sg trested. In such svent, the Custodian Account will be distributed in
sccordance with the other provisions of such Article IV, except that
distributions to the Depositor's spouss are not required to commence until
December 31 of the yeer in which the Depositor would have turned age 70'4. ~

12. (8) The Depositor agrees to provide information to the Custodian at such time and
in such mannar as may be necessary for the Custodian to prepare any reports
required under Section 408]i) or Section 4D8A(G){3){F) of the Code and the
regulaﬁnns thereunder or otherwise.

(b T'hc; Custodian or the Service Company will submit reports to the intemal
Revenue Service and the Depositor st such time and manner and containing
such information as is prescribed by the internal Revenue Service,

{c} The Depositor, Custodian, and Service Company shal!l turnish to each other
such informstion reievant to the Custodial Account as may be required under
the Code end any regulations issued or forms edopted by the Treasury
Departmant thersunder or as may gtharwise be necessary for the
administration of the Custodial Account

(d) The Depositor shall file any reports to the Internat Revenue Service which are
required of him by law [including Form 5328), and neither the Custodian nor
Service Company shall have any duty to advise Depositor concerning or
monitar Depositor’s campliance with such requirement

13.(a) Depositor retsins the right to amend this Custodial Account decument in any
respect at any time, effective on a stated date which shall be at least 60 days
sker giving written notice of the amendment [including its exact terms) to
Custodian by registered or certified mail, uniess Custodien waives notice 8s to
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such.arnendment it the Custodian does not wish to continue servmg s such
T under this Custodial Actount document as so amended, it may resign in
aceorgance with Section 17.

(b) Depasitor delegates to the Custodian the Depositor’s right 5o to emend, provided
{i) the Custodian does not change the investments available under this Custodial
Agreament and {ii} the Custodian emends in the same manner all agreements
comparable to this one, having the same Custodian, permitting comparable
investments, and under which such pawer has been delegated to it this includes
the power to emend retroactively if necessary or appropriste in the opinion of the
Custodian in order to conform this Custodisl Account to pertinent provisions of
the Code and other laws or successor provisions of law, or to obtain s
governmental ruling that such requirements sre met, to adopt 8 prototype or
master form of agreement in substitution for this Agreement, or 8s otherwise may
be advisabie in the opinion of the Custodian. Such an amendment by the
Custodien shali be communicated in writing to Depositor, and Depositor shall be
deemed to have consented thereto unless, within 30 days after such
communicetion to Depaositor is mailed, Depositor either (i} gives Custodian a
written order for 8 complets distribution or transfer of the Custodial Account, or
(i) removes the Custodian and appoints 8 successor under Section 17.

Pending the adoption of any smendment nacessary or desirable to conform this
Custodia! Account document to the requirements of any smendment to any
applicable provision of the Internal Revenue Code or regulations or rulings
thereunder, the Custodian and the Service Company may operate the
Depositor's Custodial Account in accardance with such requirements to the
extent that the Custodian and/or the Service Campany deem necessary to
preserve tha tax benefits of the Account.

() Notwithstanding the provisions of suhsections {a) and (b) above, no amendment
shall incresse the responsibilities or duties of Custodian without its prior
written consent.

{d} This Section 13 shall not be construed to restrict the Custadian’s right to
substitute fee schedules in the manner provided by Section 16, and no such
substitution shall be deemed to be an amendment of this Agreement

14, (a) Custodian shall terminate the Custedial Account if this Agreement is terminated
or if, within 30 days (or such langer time as Custodian may agree) after
resignation or removal of Custodian under Section 17, Depositor or Sponsor, as
the case may be, has not appointed a successor which hes accepted such
appoimtment. Termination of the Custodiai Account shall be effectad by
distributing all assets thereof in 8 single payment in cash or in kind to Depositor,
subject to Custodian’s right to reserve funds as provided in Section 17.

{b) Upon termination of the Custodial Account, this custodiat account document
sha!l hava no further force and effect lexcept for Sections 15(f), 17(b)} end (c)
hereof which shall survive the termination of the Custodial Account end this
document), and Custodian shall he relieved from all further liability hereunder

. or with respect to the Custodial Account and all assets thereof so distributed.

15. {a} In its discretion, the Custodian may appoint one or mare contractars of service
providers to carry out eny of its functions and may compensate them from the
Custodial Account for expenses attendant to those functions. In the event of
such sppointment, all rights and privileges of the Custodian under this
Agraement shall pass through to such contractors or service praviders who
shatll be entitled to enforce them as if 8 named party.

|b) The Service Company shail be respansible for receiving all instructions,
notices, forms and remittances from Depositor and for desling with or
forwarding the same to the transfer agent for the Fund(s).

(c) The parties do not intend to confer any fiduciary duties on Custodian or Service
Company (or eny other party providing services to the Custodial Account), and
nane shall be implied. Neither shall be liable (or essumes any responsibility) far
the collection of contributions, the proper amount, time or tax treatment of any
contribution to the Custodial Account or the propriety of any contributions under
this Agreement, or the purpose, time, amount {including any minimum distribution
amounts), tax treatment or propriety of any distribution hereunder, which metters
are the sole responsibility of Depositar and Depositor’s Beneficiary.

(d) Not later than 31 days after the close of each calendar year, the Custadian or
Service Company shall file with Depasitor a written report or reports reflecting
the distributions effected by it during such period end the assets of the
Custodial Account at its close. On or about June 1 after the close of each
calendar year, the Custodian or Service Company shaii file with the Depositor a
written report or reports reflecting the contributions made on eccount of the
prior calendar year and the assets of the Custodial Account at the prior yesr's
close. Upon the expirstion of 60 days after such reports are sent to Depositor
{or Beneficiary), the Custodian or Sarvice Company shall be forever releesed
and dischargad from all lishility and accountability to anyone with respect to
transactions shown in or reflected by such reports except with respect to sny
such acts or ransactions ss to which Depositor shall have filed written
objections with the Custodizn or Service Company within such 60-day period.

(e} The Service Company shall defiver, or cause to be defivered, to Depositor ali

natices, prospectuses, finapcial statements and other reports to shareholders,

. proxies and proxy soliciting materials relating to the sharas of the Funds(s)

credited to the Custodial Account No shares shell ba voted, and no other
action shall be teken pursuant to such decuments, except upan receipt of
adequate written instructions from Depositor.

{f) Depositor shall always fully indemnify the Service Company, Distributar, the

Fund(s), Sponsor end Custodian and hold them harmiess from ony and all
liability whatsoever which may arise either (i) in connection with this Agreament
and the matters which it contemplates, except that which srises directly out of
the Service Company’s, Distributor’s, Fund's, Sponsor's or Custodian’s bad faith,
gross negligance or wiltful misconduct, {ii) with respect to making or failing to
make eny distribution, other than for failure to make distribution in accordance
with an order thereof which is in full compliance with Section 10, or (iii) actions
taken or omitted in good faith by such parties. Neither Service Campany nor
Custodian shzll be oblipated or expected to commence or defend any legal
action or proceeding in connection with this Agreement or such matters unless
sgreed upon by that party and Depositor, and unless fully indemnified for so
daing ta that party’s satisfaction.

() The Custodian and Service Company shall each be responsible solely far

performance of those duties expressly sssigned to it in this Agreement, and
neither assumes any responsibility as to duties assigned to snyone sise
hereunder or by operation of law.

{h) The Custodian and Service Company may each conclusively raly upon ll"ld shall

be protected in acting upon an%dmg%g‘gr from Depositor or Beneficiary, ar
any investment adviser appointed under Section 8, or any other notics, request,
consent, certificate or other instrument or paper believed by it to be genuine
and to have been properly executed, and so long as it acts in good faith, in
taking or omitting to teke any other action in relisnce thereon. In addition,
Custodian will cany out the requirements of any apparently valid court order
relating to the Custodisl Account and will incur no liability or respansibility for
so doing.

16. (a} The Custodian, in consideration of its services under this Agreament, shall

receive the fees specified on the applicable fee schedule. Tha fee schedule
originally applicable shall be the one specified in the Adoption Agreement or
Disclosure Statement, as applicable. The Custodian may substituts a different
fee schedule et any time upon 30 deys’ written notice to Depositor. The
Custodian shall slso receive reasonable fees for any services not cantemplated
by any spplicable fee schedule and either deemed by it to be necessary or
desirable or requested by Depositar.

(b) Any income, gift, estate and inheritance taxes and ather taxes of sny kind

whatsoever, including transfer taxes incurred in connaction with the investment
or reinvestment of the assets of the Custodial Account, that may be levied or
assassed in respect to such assets, and all other administrative expensas
incurred by the Custodian in the performance of its duties {including fees far
legal services rendered to it in connection with the Custadial Account) shall be
charged to the Custodial Account if the Custodian is required to pay sny such
amount, the Depositor (or Beneficiary) shall promptly upon notice thereof
rgimburse the Custodisn.

{c) All such fees and taxes and other administrative expenses charged to the

Custodial Account shall be collected either from ths amount of eny contribution
or distribution to or from the Account, or {st the option of the person entitled to
collect such amounts) to the extent possible under the circumstances by the
conversion into cash of sufficient shares of one or more Funds held in the
Custodial Account (without lisbility for any loss incurred therebyl.
Notwithstanding the foregoing, the Custodian or Service Company may meke
demand upon the Depositor for payment of the amount of such fees, taxes and
other administretive axpenses. Fees which remain outstanding after 60 days
may be subject to a collection charge.

17.{a) Upon 30 days’ prior written notice to the Custodian, Depositor ar Sponsar, as

the case may be, may remove it fram its office hereunder. Such nstice, to be
effective, shall designate a successor custodian and shall be sccompenied by
the successor’s written acceptance. The Custodian also may at any time resign
upon 30 days’ prior written notice to Sponsor, whereupen the Sponsor shall
natify the Depositor {or Beneficiary) and shall appoint 8 successor to the
Custodian. In connection with its resignation hareunder, the Custodian may, but
is not required to, designata a successor custodian by written notice to the
Sponsar or Depositar {or Beneficiary), and the Sponsor or Depositor (or
Beneficiary) will be deemed to have consented to such successor unless the
Sponsor ar Depositor {or Beneficiary) designates s different successor
custodian and provides written notice thereof together with such a different
successor’s written acceptance by such date ss the Custodian specifies in its
arigingl notice to the Sponsor or Depositor (or Beneficiary) (provided that the
Spansor or Depositor (or Beneficiary) will have 8 minimum of 30 days to
designate a different successorl.

{b) The successor custodian shall be s bank, insured credit union, or other person
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T sansfacm,ry to the Secretary of the Treasury under Code Section 408{a}{2). Upon
" receipt by Clistodian of written acceptance by its successor of such successar’s
app'iummem. Custodisn shall transfer and pay over to such successor the
assets of the Custodial Account and all records (or copies thereof} of Custodian
pertaining thereto, provided that the successor custodian agrees not to dispose

of eny such records without the Custodian’s consent. Custodian is authorized,
however, to reserve such sum of money or proparty 8s it may deem advisable
for payment of gil its fees, compensation, costs, and expenses, or for payment of
any other liabilities constituting & charge on or against the assets of the
Custodisl Account or on or against the Custodian, with any balence of such
reserve remeining after the paymant of all such items to be paid over to the
successor custadien.

{e) Any Custodian shall not be liable for the ects o omissions of its predecessor or
its succassar.

18. References herein to the “Internal Revenue Code” or “Code” and sections
thereof shall mean the same as amended from time to time, including successors
to such sections.

19, Except where otherwise specifically required in this Agreement, any notice
from Custodian to any persan provided for in this Agreement shail be effective if
sent by first-class mail to such person at that person’s last address on the
Custodian’s records.

20. Depositor or Depositor's Beneficiary shall not heve the right or power to anticipate
any part of the Custodiel Account or to sell, assign, transfer, pledge or
hypothecate any part thereof. The Custodial Account shall not be lisble for the
debits of Depasitor or Depositor's Beneficiary or subject to any seizure,
attachment, execution ar ather legal process in respect thereof except to the
extent required by lew. At no time shall it be possible for any part of the assets of
the Custodial Actount to be used for or diverted to purposes other than for the
exclusive benefit of the Depositor or his/her Beneficiary axcept to the extent
required by law.

21. When accepted by the Custadian, this Agreement is accepted in and shall be
construed and administered in accordance with the laws of the state where the
principal offices of the Custodian are located. Any sction involving the Custodian
brought by any other party must be brought in a stats or federsi court in such state.

If any provision hereof is subject to more than one interpretation or any term used
herein is subject to more then one construction, such smbiguity shalil be resolved
in favar of that irterpretation or construction which is consistent with the intent
axpressed in whichever of the two preceding sentences is spplicable.

Howaever, the Custodian shall not be responsible for whether or not such intentions
are achieved through use of this Agreement, and Depositor is referred to
Depasitor’s attomey for any such assurances.

22 Depositor should seek advice from Depositor’s sttomey regarding the legal
consequences {including buk not limited to federal and state tax matters) of
entering into this Agresment, contributing to the Custodial Account, and ardering
Custodian to make distributions from the Account. Depositor scknowledges that
Custodian and Servics Company (and any company assacisted therewith) are
prohibited by taw from rendering such advice.

Z3. If any provision of any decument governing the Custodial Account provides for
nctice, instructions or other communications from one party to another in writing,
to the extent provided for in the praocedures of the Custodian, Service Company or
snather party, any such notice, instructions or other communicstions may be given
by telephonic, computer, other electronic or other means, and the requirement for
written notice will be desmed satisfied.

24. The lagal documents governing the Custodial Account are as follows:

(a) if in the Adoption Agreement the Depasitor dasignatad the Custodial Account
as 1 Traditional IRA under Code Section 408a), the provisions of Part One and
Part Three of this Agreement and the provisions of the Adoption Agreement are
the legal documents governing the Depositor's Custodial Agreement. If in the
Adoption Agreement, Depositor designates that the Custodial Accountis a
Traditional IRA, this Agreement is intanded to qualify under Code Section 408(s)
as an Individual Retirement Custodia! Account and to entitle Depositor ta the
retirement savings deduction under Code Section 219,

Ib) i in the Adoption Agreament the Depositor designated the Custedisl Account
as 2 Roth IRA under Code Section 4084, the provisions of Part Two and Part
Three of this Agreement and the provisions of the Adoption Agresment are the
legel documents governing the Depositor's Custodial Account.

(c) In the Adcption Agreement the Depositor must designate the Custodial Account
as either & Roth IRA or a Traditional IRA, and 8 separats account will be
established for such IRA. Dne Custodial Account may nat serve as B Roth IRA
and a Traditional [RA (through the use of subeccounts ar otherwise),

25. Articles | through V)i of Part One of this Agreement are in the form promulgated by
the Internal Revenue Servica as Form 5305-A. It is anticipated that, if and when

the Internal Revenue Service promulgates changes to Form 5305-A, the Custodian
will smend this Agreement correspandingly.

Articles | through Vi§l of Part Two of this Agreement are in the form promulgated
by the Internal Revenue Service as Form 5305-RA. Rt is anticipeted thet, if and
when the internal Revenue Servics promulgates changes to Form 5305-RA, the
Custodian will amend this Agreement correspondingly.

The Internal Revenue Service has endorsed the use of documentation parmitting 8
Depositor to establish either a Traditiona! IRA or Roth [RA {but not both using a
single Adoption Agreement), and this Kit complies with the requirements of the IRS
guidance for such use. If the Internal Revenue Service subsequently determines
that such an approach is not permissibis, or that the use of & “combined” Adoption
Agreement does not establish a valid Traditional IRA or 8 Roth {RA (as the case
may be), the Custodian will furnish the Depositor with replacement documents and
the Depositor will if necessary sign such replacement documents. Depositor
acknowledges and agrees to such procedures and to cooperate with Custodian to
preserve the intended tax trastment of the Account.

26. If the Depasitor maintsins an Individusl Retirement Account under Code section

408(a), Depositor may convert or transfer such other [RA to a Fioth |RA under Code
section 408A using the tarms of this Agreement and the Adoption Agreement by
completing and executing the Adoption Agreement and giving suiteble directions
to the Custodian and the custodian or trustse of such other IRA.  Aiternatively, the
Depositor may convert or transfer such other [RA to a Rath IRA by use of a reply
card or by telephonic, computer or electranic means in accort/ance with
procedures adapted by the Custodian or Service Campany intsnded to mest the
requirements of Cade section 408A, and the Depasitor will be deemed to have
exacuted the Adoption Agreement and sdopted the provisions of this Agreement
and the Adoption Agreement in accordance with such procedures.

in accordance with the requirements of Code Section 408A(d}(5} and regulations
thereunder, the Depositor may recharacterize 8 contribution to & Traditional IRA as
& contribution to a Roth IRA, or may recharacterize 8 contribution to a Roth IRA as
8 contribution to 8 Traditional IRA. The Depositor agrees to observe sny limitations
imposed by the Service Company on the number of such transactions in sny year
{or any such Emitations or other restrictions thet may be imposed by the Service
Company or the 1RS).

27. The Depositor acknowledges that he or she has received and read the current

prospectus for sach Fund in which his or her Account is invested and the
Individual Retirement Account Disclosure Statement related to the Account. The
Depositor represents under penaities of perjury that his or her Social Security
number (cr other Taxpaysr Identification Number) as stated in the Adaption
Agreement is correct.

28.1f all required forms and information are properly submitted, State Street Bank and

Trust Company will accept appointment as Custodian of the Depositor's Account.
However, this Agresment (and the Adoption Agreement) is not binding upon the
Custodian until the Depositor has received s ststement confirming the initisl
transaction for the Account. Receipt by the Depasitor of e confirmation of the
purchase of the Fund shares indicated in the Depositor's Adoption Agresment will
serve as notification of State Strest Bank and Trust Company's acceptance of
appaintmant as Custodian of the Depositor's Account

29.1f the Depositor is a minor under the laws of his or her state of residencs, then a

parent or gusrdian shall exercise all powers and duties of the Depositor, s
indicated herein, and shefl sign the Adoption Agresment on behalf of the minor.
The Custodian's acceptance of the Account on behalf of any Depositor who is &
minor is expressly conditioned upon the sgreemant of the parent or guardian to
accept the responsibility to exercise afl such powars and duties, and all parties
hereto so acknowledge. Upan attainment of the age of majority under the laws of
the Depositor’s stata of residence at such time, the Depositor may advise the
Custodian in writing (accompanied by such documentation as the Custodian may
require) that he or she is assuming sole responsibility to exercise all rights,
powers, obligations, responsibilities, authorities or requirements associated with
the Account. Upon such netice to the Custadian, the Depositor shall heve and shall
be responsible for sll of the foregaing, the Custodian will deel sclely with the
Depaositor as the person controlling the sdministration of the Account, and the
Depositar’s psrent or guardian thereefter shall not have or exerciss any of the
foragoing. (Absent such written notice from the Depasitor, the Custodian shall be
under no obligation to acknowledge the Depasitor's right to exercise such powers
and authority and may continue ta rely on the parent or guerdian to exercise such
powers snd autharity until notified to the contrary by the Depositor.
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