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TIMOTHY GRADY, individually and on behal f of . -
all others similarly situated, o ' Clv{l Actlon No.

i
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Plaintiff,
Vs, : CLASS ACTION COMPLAINT
i FOR VIOLATIONS OF THE

SUN LIFE ASSURANCE COMPANY OF ) EMPLOYEE RETIREMENT
CANADA INC., SUN LIFE ASSURANCE j INCOME SECURITY ACT
COMPANY OF CANADA U.S. BENEFIT PLANS
COMMITTEE, JANET V. WHITEHOUSE, GREGG |
A FRADKIN, CT.LAUDE ACCUM, MICHAEL E. :
SHUNNEY, JOHN T. DONNELLY, DAVEY S. @ Q - - . @ g
SCOON, ROBERT P. VROLYK, ROBIN L. Yrmo- e J i
CAMARA, AND DOES 1 - 100, L e - “ #

Defendants. MAGISTRATE JUDGEJZ@ mi/@,.

Plaintiff Timothy Grady (“Plaintiff”), a participant in the United States Employees’ Sun
Advantage Savings and Investment Plan (the “Plan”), on behalf of himself and a class of all
others similarly situated, alleges as follows:

INTRODUCTION

1. This is a class action brought pursuant to § 502 of the Employee Retirement
Income Security Act (“FRTSA™), 20 11.8.C. § 1132, against Plan fiduciaries, including Sun Life
Assurance Company of Canada Inc. (“Sun Life” or the “Company™).

2. 401(k) plans confer tax benefits on participating employees to incentivize saving
for retirement and/or other long-term goals. Employees participating in a 401(k) plan may have
the vption of purchasing the mutual fund investment options created by, their employer, often the

sponsor of the plan, for part of their retirement investment portfolios. Mutual funds within the
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Massachusctts Financial Services family of funds, including MFS Growth Opportunity Fund,
MFS High Income Fund, MFS Government Securities Fund, MFS Total Return Fund, and
Massachusetts Investors Trust (collectively the “MFS Funds”), are investment alternatives in the
Plan.

3. Plaintift Timothy Grady was an employee of Sun Life and a participant in the
Plan. Plaintiff’s retirement investment portfolio included MFS Funds.

4, Plaintiff alleges that defendants, as fiduciaries of the Plan, breached their duties to
him and to the other participants and beneficiaries of the Plan in violation of ERISA, particularly
with regard to the Plan’s holdings of MFS Funds.

5. During the Class Period, defendants knew or should have known that MFS Funds
were imprudent investment altematives for the Plan. Defendants played an active role in
implementing unlawful mutual fund trading methods permitted by the Company that artificially
diluted the value of certain investment alternatives within the Plan, namely, the MFS Funds, or
had intimate knowledge of these activities.

6. Defendants are liable under ERISA to restore losses sustained by the Plan aé a
result of their breaching of their fiduciary obligations.

JURISDICTION AND VENUE

7. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. §
1331 and ERISA § 502(c)(1), 29 U.S.C. § 1132(c)(1).

8. Venue is proper in this district pursuant to ERISA § 502(e)(2), 29 U.S.C. §
1132(e)(2), because the Plan was administered in this district, some or all of the fiduciary

breaches for which relief is sought occurred in this district, and/or some defendants reside or
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maintain their primary place of business in this district.

PARTIES

Plaintiff

9. Plaintiff Timothy Grady was a Sun Life employee, was a participant in the Plan
pursuant to § 3(7) of ERISA, 29 U.S.C. § 1102(7), and held MI'S Tunds in his retirement
investment portfolio.
Defendants

10.  Defendant Sun Life is an internationally diversified financial services organization
providing savings, retirement and pension products, as well as lite and health insurance to
individuals and groups through its operations in Canada, the United States, the United Kingdom
and Asia. Sun Life is the parent company of Massachusetts Financial Services Company
(“MFS”), which manages the MFS Family of Mutual Funds. Sun Life was a fiduciary of the Plan
within the meaning of ERISA in that it exercised discretionary authority with respect to
management and administration of the Plan and/ur management and disposition of the Plan’s
assets.

i1 Defendant Sun Life U.S. Benefit Plans Committee (the “Committee™) is the
designated Plan Administrator and Trustee. As Plan Administrator and Trustee, the Committee
was a fiduciary of the Plan within the meaning of ERISA in that it, and its individual members,
excrcised discretionary authority with respect to management and administration of the Plan
and/or management and disposition of the Plan’s assets.

12. Defendant Janet V. Whitehouse (*“Whitehouse”) was the Chairperson of the

Committee during the Class Period, and signed the Company’s Form 11-K/A, filed with the SEC
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on June 30, 2003 for the fiscal year ended December 31, 2002 (the 2002 Form 11-K/A”).
Whitehouse was a fiduciary of the Plan within the meaning of ERISA in that she exercised
discretionary authority with respect to management and administration of the Plan and/or
management and disposition of the Plan’s assets.

I3. Defendant Gregg A. Fradkin (“Fradkin) was a member of the Committee during
the Class Period, and signed the Company’s 2002 Form 11-K/A. Fradkin was a fiduciary of the
Plan within the meaning of ERISA in that he exercised discretionary authority with respect to
management and administration of the Plan and/or management and disposttion of the Plan’s

assets.

14.  Defendant Claude Accum (“Accum’) was a member of the Committee during the
Class Period, and signed the Company’s 2002 Form 11-K/A. Accum was a fiduciary of the Plan
within the meaning of ERISA in that he exercised discretionary authority with respect to
management and administration of the Plan and/or management and disposition of the Plan’s
assets.

15.  Defendant Michael E. Shunney (“Shunney”’) was a member of the Committee
during the Class Period, and signed the Company’s 2002 Form 11-K/A. Shunney was a fiduciary
of the Plan within the meaning of ERISA in that he exercised discretionary authority with respect
to management and administration of the Plan and/or management and disposition of the Plan’s
asscts.

16.  Defendant John T. Donnelly (“Donnelly”’) was a member of the Committee during
the Class Period, and signed the Company’s 2002 Form 11-K/A. Donnelly was a fiduciary of the

Plan within the meaning of ERISA in that he exercised discretionary authority with respect to
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management and administration of the Plan and/or management and disposition of the Plan’s

assets.

17.  Defendant Davey S. Scoon (“Scoon”) was a member of the Committee during the
Class Period, and signed the Company’s Form 11-K, filed with the SEC on March 31, 2003 (the
#2002 Form 11-K”). Scoon was a fiduciary of the Plan within the meaning of ERISA in thal hie
exercised discretionary authority with respect to management and administration of the Plan
and/or management and disposition of the Plan’s assets.

18.  Defendant Robert P. Vrolyk (*Vrolyk”) was a member of the Committee during
the Class Period, and signed the Company’s 2002 Form 11-K. Vrolyk was a fiduciary of the Plan
within the meaning of ERISA 1n that he excrcised discretionary authority with respect to
management and administration of the Plan and/or management and disposition of the Plan’s
assets.

19. There are fiduciaries of the Plan whose identities are currently unknown to
plaintiff, including additional individual members of the Committee, Plan Trustee(s) and other
individual fiduciaries. Once their identities are ascertained, plaintiff will seek Ieave to join them
under their true names.

20.  Defendants include named and de facto fiduciaries with respect to the Plan. All
defendants exercised discretionary authority or control regarding management of the Plan,
management of the Plan’s assets, and/or administration of the Plan,

THE PLAN
21, The United States Employees’ Sun Advantage Savings and Investment Plan is an

“employee pension benefit plan,” as defined by § 3(2)(A) of ERISA, 29 U.S.C. § 1002(2)(A).
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The relief requested in this action is for the benefit of the Plan and its participants/beneficiaries.

22.  According to the 2002 Form 11-K/A, the Plan is a defined contribution plan
sponsored by Sun Life for the benefit of employees of the Company.

23.  The stated purpose of the Plan is to “permit eligible employees of the [Company]
and participating employers to defer and receive employer-matching contributions in order to
provide funds for employees in the cvent of ... retirement.”” 2002 Form 11-K/A.

24.  Participating employees were/are permitted to contribute to the Plan 1% to 16% of
his or her compensation for 2001 and 1% to 60% of his or her compensation for 2002.
Furthermore, the Company makes matching contributions for each participant at the rate of $.50
for each $1.00 contributed by the participant to a pooled matching account, provided that no
matching contribution will be made for participant contributions in excess of 6% of
compensation.

25, According to the Company’s 2002 Form 11-K/A, the Committee is the Plan
Administrator and Trustee of the Plan. Moreover, the 2002 Form 11-K/A further states that
certain Plan investments are managed by Sun Life and its affiliates.

20. As of December 31, 2002, the Plan’s investments in MFS Funds were valued at
$40,918,542, or 37% of the total investments held by the Plan.

27.  Asdiscussed below, internal Company memoranda have revealed that the
Company permitted illegal timing activity to occur in at least two, if not more, of the MFS Funds
held by the Plan: the MFS Total Return Fund and the Massachusetts Investors Trust.

28. As aresult, at least some, if not all, of the MFS Funds in the Plan were diluted in

value at all imes during the Class Period. Furthermore, based on information and belief, it is
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likely that the MFS Funds will continue to drop in value as more details emerge on the

Company’s illegal timing activities, and as MFS incurs currently indeterminate fines, restitution,

and settlement fees.

CLASS ACTION ALLEGATIONS

29. Plaintiff brings this action as a class action pursuant to Rules 23(a), (b)(1), (b)(2)
and (b)(3) of the Federal Rules of Civil Procedure on behalf of himself and the following class of
persons similarly situated (the “Class”)v:

All persons who were participants in or beneficiaries of the Plan at any time
between December 15, 1998 and the present (the “Class Period””) and whose
accounts included investments in MFS Funds.

30.  The members of the Class are so numerous that joinder of all members is
impracticable. While the exact number of Class members is unknown to plaintiff at this time,
and can only be ascertained through appropriate discovery, plaintiff believes there are, at a
minimum, hundreds of members of the Class who participated in, or were beneficiaries of, the
Plan during the Class Period.

31.  Common questions of law and fact exist as to all members of the Class and
predominatce over any questions affecting solely individual members of the Class. Among the
questions of law and fact common to the Class are:

(a) whether defendants each owed a fiduciary duty to plaintiff
and members of the Class;
(b) whether defendants bréached their fiduciary duties to plaintiff and

members of the Class by failing to act prudently and solely in the interests

of the Plan’s participants and beneficiaries;
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(c) whether defendants violated ERISA; and
(d)  whether the members of the Class have sustained damages and, if so, what
is the proper measure of damages.

32, Plaintiff’s claims are typical of the claims of the members of the Class because
plaintiff and the other members of the Class each sustained damages arising out of the
defendants’ wrongful conduct in violation of federal law as complained of herein.

33, Plaintiff will fairly and adequately protect the interests of the members of the
Class and has retained counsel competent and experienced in class action, complex, and ERISA
litigation. Plaintiff has no interests antagonistic to or in conflict with those of the Class.

34,  Class action status in this ERISA action is warranted under Rule 23(b)(1)(B)
because prosecution of separate actions by the members of the Class would create a risk of
adjudications with respect to individual members of the Class which would, as a practical matter,
be dispositive of the interests of the other members not parties to the actions, or substantially
impair or impede their ability to protect their interests.

35.  Class action status is also warranted under the other subsections of Rule 23(b)
because: (i) prosecution of separate actions by the members of the Class would create a risk of
establishing incompatible standards of conduct for defendants; (ii) defendants have acted or
refused to act on grounds generally applicable to the Class, thereby making appropriate final
injunctive, declaratory, or other appropriate equitable relief with respect to the Class as a whole;
and (iil) questions of law or fact common to members of the Class predominate over any
questions affecting only individual members and a class action is superior to the other available

methods for the fair and cfficient adjudication of this controversy.
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DEFENDANS’ FIDUCIARY STATUS

36.  During the Class Period, upon information and belief, defendants had

discretionary authority with respect (o the management of the Plan and/or the management or
disposition of the Plan’s assets.

37. During the Class Period, all of the defendants acted as fiduciaries of the Plan
pursuant to § 3(21)(A) of ERISA, 29 U.S.C. § 1002(21)(A), and the law interpreting that section.

38.  ERISA requires every plan to provide for one or more named fiduciaries who will
have “authority to control and manage the operation and administration of the plan.” § 402(a)(I),
29 U.S.C. § 1102(a)(1). Upon information and belief, at least Sun Life and the Committee are
named fiduciaries of the Plan.

39.  Upon information and belief, instead of delegating all fiduciary responsibility for
the Plan to external service providers, Sun Life chose to internalize this fiduciary function.

40. ERISA treats as {tduciaries not only persons cxplicitly named as fiduciaries under
§ 402(a)(1), but also any other persons who act in fact as fiduciaries, i.e., perform fiduciary
functions. Section 3(21)(A)(1) of ERISA, 29 U.S.C. §1002(21)(A)(1), provides that a person is a
fiduciary “to the extent . . . he exercises any discretionary authority or discretionary control
respecting management of such plan or exercises any authority or control respecting management
of disposition of its assets . . . .” Dunng the Class Period, defendants performed fiduciary

functions under this standard, and thereby also acted as fiduciaries under ERISA.
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DEFENDANTS’ CONDUCT
A. MFS Funds Were Imprudent Investments for the Plan

1. Illegal Market Timing Schemes

41.  This action concerns a fraudulent scheme and course of conduct which was
intended to, and indeed did, benefit the Company at the expense of unsuspecting Plan
participants. In connection therewith, defendants violated their fiduciary duties to Plan
participants in return for substantial fees and other income for themselves and their affiliates.

42.  The actions of the defendants have harmed plaintiff and members of the class. In
essence, the defendants’ have diluted the interests of Plan participants by allowing market timing
to occur in at least two of the MFS Funds that were investment alternatives in the Plan.

43,  Mutual funds are designed for buy-and-hold investors, and are therefore the
favored homes for Americans’ retirement and college savings accounts. In mutual funds, the
market value of a fund share is known as the Net Asset Value (“NAV™). Since mutual funds
hold a number of securities, the net asset value must be calculated at the end of day on a daily
basis (as opposed to stocks that change prices by the second). Thus, quick-turnaround traders
routinely try to trade in and out of certain mutual funds in order to exploit inefficiencies in the
way mutual funds set their NAV.

44.  This “in and out” strategy works only because some funds use *'stale” prices to
calculate the value of securities held in the fund’s portfolio. These prices are “stale” because
they do not necessarily reflect the "fair value” of such securities as of the time the NAV is
calculated. A typical example is a U.S. mutual fund that holds Japanese shares. Because of the

time zone difference, the Japanese market may close at 2:00 a.m. New York time. If the U.S.
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mutual fund manager uses the closing prices of the Japanese shares in his or her fund to arrive at
an NAV at 4:00 p.m. in New York, he or she is relying on market information that is fourteen
hours old. If there have been positive market moves during the New York trading day that will
cause the Japanese market to rise when it later opens, the stale Japanese prices will not reflect
them, and the fund’s NAV will be artificially low. Put another way, the NAV does not reflect the
true current market value of the stocks the fund holds. On such a day, a trader who buys the
Japanese fund at the “stale” price is virtually assured of a profit that can be realized the next day
by selling. Taking advantage of this kind of short-term arbitrage repeatedly in a single mutual
fund is called “timing” the fund.

45.  Effective timing captures an arbitrage profit that comes dollar-for-dollar out of
the pockets of the long-term investors: the timer steps in at the last moment and takes part of
the buy-and-hold investors’ upside when the market goes up, so the next day’s NAV is reduced
for those who are still in the fund. If the timer sells short on bad days the arbitrage has the effect
of making the next day’s NAV lower than it would otherwise have been, thus magnifying the
losses that investors are experiencing in a declining market.

46.  Besides the wealth transfer of arbitrage (called “dilution”), timers also harm their
target funds in a number of other ways. They impose their short-term transaction costs on the
long-term investors. Indeed, trades necessitated by timer redemptions can also lead to realization
of taxable capital gains at an undesirable time, or may result in managers having to sell stock into
a falling market. Accordingly, fund managers often seek to minimize the disruptive impact of
timers hy keeping cash on hand to pay out the timers’ profits without having to sell stock. This

“strategy” does not eliminate the transfer of wealth out of the mutual fund caused by timing; it
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only reduces the administrative cost of those transfers. However, at the same time it can also
reduce the overall performance of the fund by requiring the fund manager to keep a certain
amount of the funds’ assets in cash at all times, thus depriving the investors of the advantages of
being fully invested in a rising market. Some fund managers even enter into special investments
as an attempt to “hedge” against timing activity (instead of just refusing to allow it), thus
deviating altogether from the ostensible investment strategy of their funds, and incurring further
transaction costs.

47.  Mutual fund managers are well aware of the damaging effect that timers have on
their funds. While it is virtually impossible for fund managers to identify every timing trade,
large movements in and out of funds are easy for managers to spot, and mutual fund managers
have tools to fight back against timers.

48.  Fund managers typically have the power simply to reject timers’ purchases. As
fiduciaries for their investors, mutual fund managers are obliged to do their best to use these
weapons to protect their customers from the dilution that timing causes.

49.  The incentive to engage in such wrongdoing is as follows. Typically a single
lanagement company scts up a number of mutual funds to form a family. While each mutual
fund is in fact its own company, as a practical matter the management company runs it. The
portfolio managers who make the investment decisions for the funds and the executives to whom
they report are all typically employees of the management company, not the mutual funds
themselves. Still, the management company owes fiduciary duties to each fund and each
investor.

50.  The management company makes its profit from fees it charges the funds for
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financial advice and other services. These fees are typically a percentage of the assets in the
fund, so the more assets in the family of funds, the more money the manager makes. The timer
understands this perfectly, and frequently offers the manager more assets in exchange for the
right to time. Fund managers have succumbed to temptation and allowed investors in the target
funds to be hurt in exchange for additional money in their own pockets in the form of higher
management fees.

51.  Thus, by keeping money ~ often many millions of dollars--in the same family of
mutual funds (while moving the money from fund to fund), the market timer assured the manager
that he or she would collect management and other fees on the amount whether it was in the
target fund, the resting fund, or moving in between. In addition, sometimes the manager would
waive any applicable early redemption fees. By doing so, the manager would directly deprive the
fund of money that would have partially reimbursed the fund for the impact of timing.

52.  Asan additional inducement for allowing the timing, fund managers often
received “sticky assets,” which assured a steady flow of fees to the manager.

53.  These arrangements were never disclosed to mutual fund investors such as Plan
participants. On the contrary, many of the relevant mutual fund prospectuses contained
materially misleading statements assuring investors that the fund managers discouraged and
worked to prevent mutual fund timing.

2. The Timing Scheme at Sun Life’s Subsidiary Company

54.  Upon information and belief, the defendants permitted illegal timing to occur in at
least two, and likely a number, of the MFS Funds available to Plan participants as investment

alternatives.
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55.  Itis widely acknowledged that 1iming inures to the detriment of long-term
shareholders such as plaintiff and similarly situated Plan participants by diluting their investment
holdings. Because of this detrimental effect, mutual fund prospectuses typically state that timing
is monitored and the funds work to prevent it. Nonetheless, in return for investments that would
increase fund managers® fees, fund managers entered into undisclosed agreements to allow
uming.

36. The mutual fund prospectuses for the MFS Funds at issue created the misleading
impression that the Company was vigilantly protecting investors against the negative effects of
timing. In fact, the opposite was true: MFS managers sold the right to time their funds to certain
market timers. The prospectuses were silent about these arrangements. For example,
prospectuses distributed to MFS Funds customers (including, upon information and belief, Plan
participants) plainly state:

MEFS Funds do not permit market timing or other excessive trading
practices. Excessive, short-term (market timing) trading practices
may disrupt portfolio management strategies and harm fund
performance. MFS Funds will reject or restrict an investor’s
purchase orders if there is a history of market timing. (Emphasis
added).

57.  Contrary to such language, MFS created a specific class of mutual funds through
which it allowed illegal market timing to oceur.

58.  As aresult of the “timing” of the MFS Funds, certain market timers, the
Company, and their intermediaries profited handsomely. The losers were unsuspecting Plan

participants and other long-term mutual fund investors. Thus, the defendants’ profits came

dollar-for-dollar out of the pockets of investors such as plaintiff and similarly situated Plan
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participants.
3. The Timing Scheme Unfolds
59. On September 3, 2003, the New York State Attorney General Elliot Spitzer (the
“Attorney General”) attacked the mutual fund industry by filing a complaint charging fraud
against Canary Capital Partners, LLC, Canary Capital Partners, Ltd. and Canary Investment
Management, LLC (collectively, “Canary”) in connection with the unlawful mutual fund
practices of late trading and timing. More specifically, the Attorney General alieged the
following: “Canary developed a complex strategy that allowed it to in effect sell mutual funds
short and profit on declining NAVs.” Additionally, the Attorney General alleged that Canary set
up arrangements with Bank of America, Bank One, Janus, and Strong to late trade and time those
companics’ respective mutual funds. The Attorney General further alleged:
Bank of America. . (i) set Canary up with a state-of-the art electronic
late trading platform, allowing it to trade late in the hundreds of
mutual funds that the bank offers to its customers, (ii) gave Canary
permission to time the Nations Funds Family (iii) provided Canary
with approximately $300 million of credit to finance this late trading
and timing, and (iv) sold Canary the denvative short positions it
needed to time the funds as the market dropped. None of these facts
were disclosed in the Nations Funds prospectuses. In the process,
Canary hecame one of Bank of America’s largest customers. The
relationship was mutually beneficial in that Canary made tens of
millions through late trading and timing, while the various parts of
the Bank of America thal serviced Canary made millions themsclves.
60.  In connection with an examination of active trading of mutual fund shares by the
SEC and the Attorney General, MFS received inquiries and subpoenas for documents from those

agencies.

61. On December 8, 2003, Sun Life and MFS announced that the staft of the Boston
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office of the SEC had indicated that it intended to recommend to the SEC that an enforcement
action be taken against MFS alleging, in effect, that the disclosure in certain of MFS’s fund

prospectuses concerning market timing was misleading, and in breach of federal law.

62.  On December 9, 2003, The New York Times (the “Times”) reported that MFS

“allowed privileged clients to trade quickly in and out of its biggest funds while saying it
restricted the practice for the vast majority of its shareholders, according to a memorandum from

a senior company executive.” The Times further reported that the memorandum showed that in

2001, executives at MFS essentially created two classes of funds - a small group of large funds
that would accept rapid-fire trades, a practice known as market timing, and a larger group of
international funds that would not. At no time, though, did MFS change the language in its
prospectuses, which said that market timing was not permitted in any of its funds. Additionally,
the Times reported that “Jalmong the most popular offerings was MFS Emerging Growth, one of
the five equity funds that MFS made available to market timers. But no restrictions were placed
on Massachusetts Investors Trust, Massachusetts Investors Growth Stock Fund, MFS Research
Fund, MFS Total Return Fund or the emerging growth fund. The rationale was that because
these funds were very large and liquid, excessive trading would not harm shareholders.”

63.  The defendants, in permitting, upon information and belief, the illegal timing
activity to occur in the MFS Funds, have breached their fiduciary duties to plaintiff and the class
by lying to Plan participants about their effort to curb market timers by entering into undiscloscd
agreements intended to boost their fees and permitting their own managers to time the MFS

mutnal funds.
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B. Defendants Knew or Should have Known that M¥S Funds Were Not Prudent Plan
Investments

64.  Throughout the Class Period, the Company and its subsidiaries engaged in illegal
conduct involving timing of the MFS Funds, which, collectively, represented that largest single
availablc investment alternative in the Plan.

65.  The Company’s illegal timing activities materially diluted the value of the MFS
Funds.

066. At all relevant times, defendants knew or should have known that SunLife’s
subsidiary, MFS, was improperly diluting the revenucs of the MFS Funds by devising and
implementing a scheme to oblain substantial fees and other income for itself and its affiliates by
allowing favored investors to engage in timing of the MFS Funds throughout the Class Period
and in violation of their fiduciary duties to the Plan participants.

67.  Defendants failed to conduct an appropriate investigation into whether the MFS
Funds were prudent investments for the Plan and, in connection therewith, failed to provide the
Plan participants with information regarding the true investment worthiness of the MFS Funds,
such that other fiduciaries and the Plan participants could make informed decisions regarding the
MFS Funds and otherwise failed 1o protect the Plan and its participants against inevitable losses.

68. An adequate investigation by defendants would have revealed to a rcasonable
fiduciary that investment by the Plan in the MFS Funds, under thesc circufnstances, was
imprudent. A prudent fiduciary acting under similar circumstances would have acted to protect

participants against unnecessary losses, and would have made a different investment decision.
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69.  Because defendants knew or should have known that MFS Funds wcre not
prudent investment options for the Plan, they had an obligation to protect the Plan and its

participants from unreasonable and entirely predictable losscs incurred as a result of the
Plan’s investment in MFS Funds.

70.  Defendants had available to them several different options for satisfying this duty,
including: making appropriate public digclosures as necessary; divesting the Plan of MFS Funds;
consulting independent fiduciaries regarding appropriate measures to take in order to prudéntly
and loyally serve the participants of the Plan; or resigning as Plan fiduciaries to the extent that as
a result of their employment by the Company they could not loyally serve Plan participants in
connection with the Plan’s acquisition and holding of MFS Funds.

C. Defendants Regularly Communicated with Plan Participants Concerning Purchases
of MFS Funds, Yet Failed to Disclose the Imprudence of Investment in MFS Funds

71.  Upon information and beliet, the Company regularly communicated with
cmployees, including Plan participants, ahout the performance and prospects of the MFS Funds,
collectively, the largest single asset class in the Plan. During the Class Period, the Company
fostered a positive attitude toward the MFS Funds, and/or allowed Plan participants to follow
their natural bias towards investment in the mutual fund offerings of their employer by not
disclosing negative material information cuncerning investment in the MFS Funds. As such,
Plan participants could not appreciate the true risks presented by investments in the MFS Funds
and therefore could not make informed decisions regarding investments in the Plan.

CLAIMS FOR RELIEF UNDER ERISA

72. At all relevant times, defendants were and acted as fiduciaries within the meaning
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of ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).

73, ERISA § 502,29 U.S.C. §1132, provides, in pertinent part, that a civil action may
be brought by a participant for relief under ERISA § 409, 29 U.S.C. §1109.

74.  ERISA § 409(a), 29 U.S.C. §1109(a), “Liability for Breach of Fiduciary Duty,”
provides, in pertinent part, that any person who is a fiduciary with respect to a plan who breaches
any of the responsibilities, obligations, or dutics imposed upon fiduciaries by this title shall be
personally liable to make good to such plan any losses to the plan resulting from each such
breach, and to restore to such plan any profits of such fiduciary which have been made through
use of assets of the plan by the fiduciary, and shall be subject to such other equitable or remedial
relief as the court may deem appropriate, including removal of such fiduciary.

75.  ERISA § 404(a)(1)(A) and (B), 29 U.S.C. § 1104(a)(1)(A) and (B), provides, in
pertinent part, that a fiduciary shall discharge his duties with respect to a plan solely in the
interest of the participants and beneficiaries, for the exclusive purpose of providing benefits to
participants and their beneficiaries, and with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent man acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like aims.

76. These fiduciary duties under ERISA § 404(2)(1)(A) and (B) are referred to as the
duties of loyalty, exclusive purpose and prudence and are the “highest known to the law.” They
entail, among other things,

a. The duty to conduct an independent and thorough investigation into, and
continually to monitor, the merits of all the investment alternatives of a

plan, including in this instance, MFS Funds, to ensure that cach
investment is a suitable option for the plan; and
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b. A duty to disclose and inform, which encompasses: (1) a negative duty
not to misinform; (2) an affirmative duty to inform when the fiduciary
knows or should know that silence might be harmful; and (3) a duty to
convey complete and accurate information material to the circumstances of
participants and beneficiaries.

77.  ERISA § 405(a), 29 U.S.C. § 1105(a), “Liability for breach by co-fiduciary,”
provides, in pertinent part, that:
*..in addition to any liability which he may have under any other
provision of this part, a fiduciary with respect to a plan shall be
liable for a breach of fiduciary responsibility of another fiduciary
with respect to the same plan in the following circumstances: (A) if
he participates knowingly in, or knowingly undertakes to conceal,
an act or omission of such other fiduciary, knowing such act or
omission is a breach; (B) if, by his failure to comply with section
404(a)(1), 29 U.S.C. §1104(a)(1), in the administration of his
specific responsibilities which give rise to his status as a fiduciary,
he has enabled such other fiduciary to commit a breach; or (C) if he
has knowledge of a breach by such other fiduciary, unless he

makes reasonable efforts under the circumstances to remedy the
breach.”

78.  Plaintiff therefore brings this action under the authority of ERISA §502 for Plan-
wide relief pursuant to ERISA § 409(a) to recover losses sustained by the Plan arising out of the
breaches of fiduciary duties by the defendants. Count Four also asserts violations of the
prohibited transaction rules under ERISA § 406(a).

CAUSATION

79.  The Plan suffered at least millions of dollars in losses because substantial assets of
the Plan were imprudently allowed to be put at great risk by defendants through Plan investment
in MFS Funds during the Class Period, in breach of defendants’ fiduciary duties. This loss is
reflected in the diminished account balances of the Plan’s participants.

80.  Defendants are responsible for losses caused by participant direction of
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investment in MFS Funds, because defendants failed to take the necessary and required steps to
ensure effective and informed independent participant control over the investment decision-
making process, as required by ERISA § 404(c), -29 U.S.C. § 1104(c), and the regulations
promulgated thereunder. Defendants concealed material, non-public facts from participants, and
provided misleading, inaccurate, and incomplete information to them regarding the nature of
MFS’s illicit activities and the true underlying values of the MFS Funds, misrepresenting their
soundness as investment vehicles. As a consequence, participants did not exercise independent
contro! over their investments in MFS Funds, and defendants remain liable under ERISA for
losses caused by such investment.

81.  Had the defendants properly discharged their fiduciary and/or co-fiduciary duties,
including the provision of full and accurate disclosure of material facts concerning investment in
MFS Funds, eliminating these investment alternatives when they became imprudent and
divesting the Plan from any then-existing investments in these investment alternatives when
maintaining such investments became imprudent, the Plan would have avoided a substantial
portion, if not all, of the losses that it suffered through such continued tainted investments.

COUNT 1

Failure to Prudently and Loyally Manage Plan Assets
(Breaches of Fiduciary Duties in Violation of ERISA § 404)

82.  Plaintiff incorporates the allegations contained in the previous paragraphs of this
Complaint as if fully set forth herein.

83.  Atallrelevant times, as alleged above, the defendants were fiduciaries within the

meaning of ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).
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84.  As alleged above the defendants were all responsible, in different ways and to
differing extents, for the selection, maintenance, and monitoring of the Plan’s investment
options, including the option of MFS Funds.

85.  Under ERISA, fiduciaries who exercise discretionary authority or control over
management of a plan or disposition of a plan’s assets are responsible for ensuring that
investment options made available to participants under a plan are prudent. Furthermore, such
fiduciaries are responsible for ensuring that assets within the plan are prudently invested. The
defendants were responsible for ensuring that all investments in MFS Funds in the Plan were
prudent, and are liable for losses incurred as a result of such investments being imprudent.

86.  Moreover, a fiduciary’s duty of loyalty and prudence require it to disregard plan
documents or directives that it knows or reasonably should know would lead to an imprudent
result or would otherwise harm plan participants or beneficiaries. ERISA § 404(a)(1)(D), 29
U.S.C. § 1104(a)(1)}D). Thus, a fiduciary may not blindly follow plan documents or directives
that would lead to an imprudent result or that would harm plan participants or beneficiaries, nor
allow others, including those whom they direct or who are directed by the plan (e.g. plan trustees)
to do so.

g7. The defendants breached their duties to prudently and loyally manage the Plan’s
assets. During the Class Period these defendants knew or should have known that MFS Funds
were not a suitable and appropriate investment for the Plan as described herein. Nonetheless,
during the Class Period, these fiduciaries continued to offer MFS Funds as investment options
for the Plan and to direct and approve Plan investment in MFS Funds, instead of cash or other

investments. Moreover, during the Class Period, despite their knowledge of the imprudence of
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the investment, defendants failed to take adequate steps to prevent the Plan, and indirectly the
Plan participants and beneficiaries, from suffering losses as a result of the Plan’s investments in
MFS Funds.

88.  The fiduciary duty of loyalty also entails a duty to avoid conflicts of interest and
to resolve them promptly when they occur. A fiduciary must always administer a plan with
single-mindcd devotion to the interests of the participants and beneficiaries, regardless of the
interests of the fiduciaries themselves or the plan sponsor.

89.  The defendants also breached their co-fiduciary obligations by, among other
failures, knowingly participating in, making no effort to remedy, and/or knowingly undertaking
to conceal, their fellow defendants’ failure to prudently and loyally manage Plan assets in the
exercise of their discretion with respect to offering MFS Funds as investment options in the Plan
despite knowing that such failures were breaches of their ERISA-mandated fiduciary duties.

90.  Defendants named in this Count were unjustly enriched by the fiduciary breaches
described in this Count.

91.  Asadirect and proximate result of the breaches of fiduciary duties alleged herein,
the Plan (and indirectly the plaintiff and the Plan’s other participants and beneficiaries) lost a
significant portion of the value of its investments.

92.  Pursuant to ERISA § 502(a), 29 U.S.C. § 1132(a) and ERISA § 409, 29 U.S.C.

§ 1109(a), defendants in this Count are liable to restore the losses to the Plan caused by their
breaches of fiduciary duties alleged in this Count.

WHEREFORE, plaintiff prays for relief as set forth below.
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COUNT I

Failure to Monitor the Committee
and Provide It With Accurate Information
(Breaches of Fiduciary Duties in Violation of ERISA § 404 by Sun Life)

93. Plaintiff incorporates the allegations contained in the previous paragraphs of this
Complaint as if fully sct forth herein.

94.  Atall relevant times, as alleged above, defendants were fiduciaries within the
meaning of ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).

95.  Atall relevant times, as alleged above, the scope of the fiduciary responsibility of
Sun Life included the responsibility to monitor other fiduciaries.

96. The duty to monitor entails both giving information to and reviewing the actions
of the monitored fiduciaries, including at least the Committee and/or employee fiduciary
delegates of the Committee. In this case, that meant that the monitoring fiduciaries, including
Sun Life, have the duty to:

(n Ensure that the Committee possesses the needed credentials and experience, or
uses qualified advisors and service providers to fulfill its duties. It must be
knowledgeable about the operations of the Plan, the goals of the Plan, and the
behavior of Plan participants;

(2)  Ensure that the Committee is provided with adequate financial resources to do its
job;

(3)  Ensure that the Committee has adequate information to do its job of overseeing
the Plan investments;

4 Ensure that the Committee has ready access to outside, impartial advisors when

00001454 WPD ; } -24-



needed;

(5)  Ensure that the Committee maintains adequate records of the information on
which it bases its decisions and analysis with respect to Plan investment options;
and

(6) Ensure that the Committee reports regularly to the Company. The Company must
have then reviewed, understood, and approved the conduct of the hands-on
fiduciaries.

97.  Under ERISA, a monitoring fiduciary must ensure that the monitored fiduciaries
are performing their fiduciary obligations, including those with respect to the investment of plan
assets, and must take prompt and effective action to protect the plan and participants when they
are not. In addition, a monitoring fiduciary must provide the monitored fiduciaries with
complete and accurate information in their possession that they know or reasonably should know
that thc monitored fiduciaries must have in order to prudently manage the plan and the plan
assets.

98.  Sun Life breached its fiduciary monitoring duties by, among other things, (a)
failing to ensure that the monitored fiduciaries had access to knowledge about the Company’s
subsidiary’s illegal timing activities alleged above, which made the MFS Funds imprudent
retirement investments, and (b) failing to ensure that the monitored fiduciaries appreciated the
huge risk of significant investment by rank and file cmployees in undiversified mutual fund
alternative investments provided by the Company. Sun Life knew or should have known that the
fiduciaries they were responsible for monitoring were imprudently allowing the Plan to continue

offering shares of the MFS Funds as Plan investments and continuing to invest Plan assets in the
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MFS Funds when it no longer was prudent to do so, yet failed to take action to protect the
participants from the consequences of these fiduciaries’ failures.

99. In addition, as a result of its inappropriate practices and implicit knowledge
thereof, Sun Life, in connection with its monitoring and oversight duties, was required to
disclose to the individual defendants accurate information about the financial condition and
practices of MFS that they knew or should have known that these monitored defendants needed
to make sufficiently informed decisions. By remaining silent and continuing to conceal such
information from the other fiduciaries, these defendants breached their monitoring duties under
the Plan and ERISA.

100. Sun Life is liable as a co-fiduciary because: (1) it knowingly participated in the

fiduciary breaches by its fellow defendant-fiduciaries in the activities implicated in this Count;

© (2) it enabled the breaches by these defendants; and (3) by having knowledge of these breaches

yet not making any effort to remedy them.

101. Defendants in this Count were unjustly enriched by the fiduciary breaches
described in this Count.

102.  As a direct and proximate result of the breaches of fiduciary duties alleged herein,
the Plan and indirectly plaintiff (and the Plan’s other participants and beneficiaries) lost a
significant portion of the value of its investments.

103. Pursuant to ERISA § 502(a), 29 U.S.C. § 1132(a) and ERISA § 409, 29 U.S.C.
§ 1109(a), defendants in this Count are liable to restore the losses to the Plan caused by their
breaches of fiduciary duties alleged in this Count.

WHEREFORE, plaintiff prays for relief as set forth below.
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COUNT I
Failure to Provide Complete and Accurate Information
to Plan Participants and Beneficiaries
(Breaches of Fiduciary Duties in Violation of ERISA §§ 404 and 405 of ERISA)

104,  Plaintiff incorporates the allegations contained in the previous paragraphs of this
Complaint as if fully set forth herein.

105. At all relevant times, as alleged above, defendants were fiduciaries within the
meaning of ERISA § 3(21)(A), 29 U.S.C.§ 1002(21)(A).

106. At all relevant times, the scope of the fiduciary responsibility of the defendants
included Plan communications to Plan participants and beneficiaries.

107. The duty of loyalty under ERISA requires fiduciaries to speak truthfully to
participants, not to mislead them regarding the plan or plan assets, and to disclose information
that participants need in order to exercise their rights and interests under the plan.

This duty to inform participants includes an obligation to provide participants and beneficiaries
of the Plan with complete and accurate information, and to refrain from providing false
information or concealing material information regarding Plan investment options such that
participants can make informed decisions with regard to investment options available under the
Plan. This duty applied to all Plan investment options presented by the Company during the
Class Period, including investment in MFS Funds.

108. The defendants breached their duty to inform participants by failing to provide
complete and accurate information regarding investment in shares of the MFS Funds, MFS’
improper timing activities, and the consequent artificial dilution of shares of the MFS Funds, and

generally, by conveying inaccurate information regarding the soundness of investing in the MFS
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Funds. These failures were particularly devastating to the Plan and the participants; a significant
percentage of the Plan’s assets were invested in shares of the MFS Funds during the Class Period
and, thus, losses stemming from such investment, had an enormous impact on the value of
participants’ retirement assets.

109. Defendants in this Count are also liable as co-fiduciaries because (1) they
knowingly participated in and knowingly undertook to conceal the failure of the other fiduciaries
to provide complete and accurate information regarding MFS Funds, despite knowing of their
breaches; (2) they enabled such conduct as a result of their own failure to satisfy their fiduciary
duties; and (3) they had knowledge of the other fiduciaries’ failures to satisfy their duty to
provide only complete and accurate information to participants, yet did not make any effort to
remedy the breaches.

110. Where a breach of fiduciary duty consists of, or includes, misrepresentations and
omi‘ssions material to a decision by a reasonable Plan participant that results in harm to the
participant, the participant is presumed as a matter of law to have relied upon such
misrepresentations and omissions to her detriment. Here, the above-described statements, acts
and omissions of the defendants constituted misrepresentations and omissions that were
fundamentally deceptive concerning the prudence of investments in MFS Funds and were
material to any reasonable person’s decision about whether or not to invest or maintain any part
of their invested Plan assets in MFS Funds during the Class Period. Plaintiff and the other Class
members are therefore presumed to have relied to their detriment on the misleading statements,
acts, and omissions of the defendants.

111, Plaintiff further contends that the Plan suffered a loss, and plaintiff and the other
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Class members suffered losses, by the above-described conduct of the defendants in this Count

during the Class Period because that conduct fundamentally deceived plaintiff and the other
Class members about the prudence of making and maintaining investments in shares of the MFS
Funds.

112.  Defendants in this Count were unjustly enriched by the fiduciary breaches
described in this Count.

113.  As adirect and proximate result of the breaches of fiduciary duties alleged herein,
the Plan (and indirectly plaintiff and the Plan’s other participants and beneficiaries) lost a
significant portion of the value of its investments.

114, Pursuant to ERISA § 502(a)(2), 29 U.S.C. § 1132(a)(2) and ERISA § 409, 29
U.S.C. § 1109(a), defendants in this Count are liable to restore the losses to the Plan caused by
their breaches of fiduciary duties alleged in this Count.

WHEREFORE, plaintiff prays for relief as set forth below.

COUNT 1V
Violations of ERISA § 406 — Prohibited Transactions

115.  Plaintiff incorporates by reference all allegations of this Complaint as set forth in
the paragraphs above.

116. By virtue of all the facts and events alleged herein, Sun Life, in connection with
its actions and omissions in authorizing and causing the Plan to continue to offer the MFS Funds
during the Class Period as investment alternatives for the Plan and permitting participants to
invest these investments at a time when they knew or should have known that the Company was

permitting illegal timing activities to occur in the MFS Funds, and that, as a result, the prices per
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share at which the Plan was acquiring the MFS Funds exceeded fair market value and was more
than adequate consideration for such shares, caused the Plan to engage in transactions that
constituted a direct or indirect sales or exchanges of property between the Plan and a party-in-
interest (Sun Life), in violation of ERISA §§ 406(a), 29 U.S.C. §§ 1106(a).

117. Because the price Plan fiduciaries caused to be paid by the Plan for such shares
and by participants for ‘“‘participation interests” exceeded fair market value and was for more than
adequate consideration, the prohibited transactions are not exempt under the provisions of
ERISA § 408(e)(1), 29 U.S.C. § 1108(e)(1).

118. At such time as the Company’s subsidiary was permitted to engage in unlawful
timing activities, the Plan invested, upon information and belief, at least millions of dollars, in
the MFS Funds at prices in that exceeded fair market value and adequate consideration. The Plan
and its participants paid more than adequate consideration for their “participation interests” in the
Plan.

119.  Because the acquisition of shares of the MFS Funds and participation interests by
the Plan and its participants for more than adequate consideration was a prohibited transaction
which is a “per s¢” violation of ERISA §§406(a), 29 U.S.C. §§ 1106(a), under ERISA §§ 409(a)
and 502(a)(2) and (3), 29 U.S.C. §§ 1109(a) and 1132(a)(2) and (3), the Court has the power to
redress such violations by undoing the prohibited transaction. In the present case, the appropriate
remedy would be for the Court to restore to the Plan the consideration which was paid by the
Plan and its participants to acquire shares of the MFS Funds and participation interests at inflated
prices and for more than adequate consideration.

120. In addition, in order to fully restore the Plan and its participants to the position
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they would have been in had the fiduciaries of the Plan and Sun Life as party-in-interest not
engaged in the prohibited transactions alleged in this Compléint, the Plan 1s entitled to recover
the amount that the contributions used to purchase shares of the MFS Funds would have eamed
had such amounts been instead invested in suitable investment alternatives.

WHEREFORE, Plaintiff prays for relief as set forth below.

REMEDY FOR BREACHES OF FIDUCIARY DUTY

121.  ERISA § 502(a)(2), 29 U.S.C. § 1132(a)(2) authorizes a plan participant to bring a
civil action for appropriate relief under ERISA § 409, 29 U.S.C. § 1109. Section 409 requires
“any person who is a fiduciary . . . who breaches any of the . . . duties imposed upon fiduciaries .
.. to make good to such plan any losses to the plan . .. .” Section 409 also authorizes “‘such other
equitable or remedial relief as the court may deem appropriate . , . .”

122.  Withrespect to calculation of the losses to a plan, breaches of fiduciary duty result
in a presumption that, but for the breaches of fiduciary duty, the participants and beneficianes in
the plan would not have made or maintained their investments in the challenged investment and,
where alternative investments werc availablc, that the investments made or maintained in the
challenged investment would have instead been made in the most profitable alternative
investment available. In this way, the remedy restores the values of the plan’s assets to what they
would have been if the plan had been properly administered.

123.  Plaintiff and the Class are therefore entitled to relief from the defendants in the
form of: (1) a monetary payment fo the Plan to make good to the Plan the losses to the Plan

resulting from the breaches of fiduciary duties alleged above in an amount to be proven at trial
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based on the principles described above, as provided by ERISA § 409(a), 29 U.S.C. § 110%(a);
(2) injunctive and other appropriate equitable relief to remedy the breaches alleged above, as
provided by ERISA §§ 409(a) and 502(a)(2-3), 29 U.S.C. §§ 1109(a) and 1132(a)(2-3); (3)
reasonable attorney fees and expenses, as provided by ERISA § 502(g), 29 U.S.C. § 1132(g), the
common fund doctrine, and other applicable law; (4) taxable costs and (5) interests on these
amounts, as provided by law; and (6) such other legal or equitable relief as may be just and
proper.
PRAYER FOR RELIEF

WHEREFORE, plaintiff prays for:

A. A Declaration that the defendants, and each of them, have breached their ERISA
fiduclary duties to the Participants;

B. A Declaration that the defendants, and each of them, are not entitled to the
protection of ERISA § 404(c)(1)(B), 29 U.S.C. § 1104(c)(1)(B);

C. An Order compelling the defendants to make good to the Plan all losses to the
Plan resulting from defendants’ breaches of their fiduciary duties, including losses to the Plan
resulting from imprudent investment of the Plan’s assets, and to restore to the Plan all profits the
defendants made through use of the Plan’s assets, and to restore to the Plan all profits which the
Participants would have made if the defendants had fulfilled their fiduciary obligations;

D. Imposition of a Constructive Trust on any amounts by which any defendant was
unjustly enriched at the expense of the Plan as the result of breaches of fiduciary duty;
E. An Order enjoining defendants, and each of them, from any further violations of

their ERISA fiduciary obligations;
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F. Actual damages in the amount of any losses the Plan suffered, to be allocated
among the Participants’ individual accounts in proportion to the accounts’ losses;

G. An Order that defendants allocate the Plan’s recoveries to the accounts of all
Participants who had any portion of their account balances invested in the MFS Funds
maintained by the Plan in proportion to the accounts’ losses attributable to the decline in the
price/value of MFS Funds;

H. An Order awarding costs pursuant to 29 U.S.C. § 1132(g);

I. An Order awarding attorneys’ fees pursuant to 29 U.S.C. § 1132(g) and the
common fund doctrine; and

J. An Order for equitable reslitution and other appropriate equitable monetary relief
against the defendants.

DATED: January .'7, 2004

Respectfully submitted,

GILMAN AND PASTOR, LLP

Do
David Pastor (BBO #391000)
Stonehill Corporate Center

999 Broadway, Suite 500
Saugus, MA 01906

(781) 231-7850

SCHIFFRIN & BARROWAY, LLP
Richard S. Schiffrin

Joseph H. Meltzer

Edward W. Ciolko

Edward W. Chang

Three Bala Plaza East, Suite 400

Bala Cynwyd, PA 19004

(610) 667-7706

Attorneys for Plaintiff
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IN TRE UNITED STA TES DISTRIGT-COURT — AMOUNTS__/< * —
FOR THE DISTRICT OF MASSACHUSETTS  SUMMONS ISSUED
e D 0Oy LOCALRULEA .
AMEIREHIRES P. WAIVERFORM __
ALBERT FELDMAN, on behalf of H!mself and MCF 'SSUED———
All Others Similarly Situated, : “ ‘L’l J‘::ﬂ C‘r éxﬂ&cnon No. 211‘?: Ti‘i‘K n [
Plaintiff, :
v. . CLASS ACTION COMPLAINT
. JURY TRIAL DEMANDED
MASSACHUSETTS FINANCIAL SERVICES  : :
COMPANY, MFS INVESTMENT :
MANAGEMENT, SUNLIFEFNANCAL, = (34 ¢y 10 O O0SRGS
INC., MFS SERIES TRUST I, MFS SERIES : .
TRUST II, MFS SERIES TRUST LI, MFS : UDGE AJLIS -
SERIES TRUST IV, MFS SERIES TRUSTV, MAGISTRATE J
MFS SERIES TRUST VI, MFS SERIES
TRUST VII, MFS SERIES TRUST VIII, MFS
SERIES TRUST IX, MFS SERIES TRUST X,
MFS SERIES TRUST XI, MFS CAPITAL
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GROWTH FUND, MFS EMERGING : SCANNED
GROWTH FUND, MFS LARGE CAP :
GROWTH FUND, MFS MANAGED : DATE; -L/—‘LL‘3L____
SECTORS FUND, MFS MID CAP GROWTH  : -
FUND, MFS NEW DISCOVERY FUND, MFS " “Fo

NEW ENDEAVOR FUND, MFS RESEARCH ““‘“‘ﬂw -
FUND, MFS STRATEGIC GROWTH FUND,
MFS TECENOLOGY FUND,
MASSACHUSETTS INVESTORS GROWTH
STOCK, MFS MID CAP VALUE FUND, MFS
RESEARCH GROWTH AND INCOME
FUND, MFS TOTAL RETURN FUND, MFS
UNION STANDARD EQUITY FUND, MFS
UTILITIES FUND, MFS VALUE FUND,
MASSACHUSETTS INVESTORS TRUST,
MFS AGGRESSIVE GROWTH
ALLOCATION FUND, MFS
CONSERVATIVE ALLOCATION FUND,
MFS CONSERVATIVE ALLOCATION
FUND, MFS MODERATE ALLOCATION
FUND, MFS BOND FUND, MFS EMERGING
MARKETS DEBT FUND, MFS
GOVERNMENT LIMITED MATURITY
FUND, MFS GOVERNMENT MORTGAGE
FUND, MFS GOVERNMENT SECURITIES
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FUND, MFS HIGH INCOME FUND, MFS .
HIGH YIELD OPPORTUNITIES FUND, MFS
INTERMEDIATE INVESTMENT GRADE
BOND FUND, MFS LIMITED MATURITY
FUND, MFS RESEARCH BOND FUND, :
MFS STRATEGIC INCOME FUND, MFS g
ALABAMA MUNICIPAL BOND FUND,
MFS ARKANSAS MUNICIPAL BOND FUND,
MFS CALIFORNIA MUNICIPAL BOND ;
FUND, MFS FLORIDA MUNICIPAL BOND
FUND, MFS GEORGIA MUNICIPAL BOND
FUND, MFS MARYLAND MUNICIPAL
BOND FUND, MFS MASSACHUSETTS
MUNICIPAL BOND FUND, MFS
MISSISSIPPI MUNICIPAL BOND FUND,
MES MUNICIPAL BOND FUND, MFS$
MUNICIPAL LIMITED MATURITY FUND,
MFS NEW YORK MUNICIPAL BOND FUND,
MFS NORTH CAROLINA MUNICIPAL
BOND FUND, MFS PENNSYLVANIA
MUNICIPAL BOND FUND, MFS SOUTH |
CAROLINA MUNICIPAL BOND FUND, MFS !/
TENNESSEE MUNICIPAL BOND FUND, :
MFS VIRGINIA MUNICIPAL BOND FUND,  :
MFS WEST VIRGINIA MUNICIPAL BOND :
FUND, MFS EMERGING MARKETS :
EQUITY FUND, MFS GLOBAL EQUITY.

FUND, MFS GLOBAL GROWTH FUND, MFS  :
GLOBAL TOTAL RETURN FUND, MFS |
INTERNATIONAL GROWTH FUND, MFS g
INTERNATIONAL NEW DISCOVERY FUND,
MEFS INTERNATIONAL VALUE FUND, MFS
RESEARCH INTERNATIONAL FUND,
(collectively the “MFS Funds”), and :
JOHN DOE CORPORATIONS 1-100, |
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Defendants.
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Plaintiff alleges the following based upon the investigation of plaintiff's counsel,
which included a review of United States Secm'itiq"s and Exchange Commission (“SEC”)

filings as well as other regulatory fihngs and reports {and advisories about the MFS Family of
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Mutua} Funds (as defined in the caption of this case, above), press releases, and media reports

about the Putnam Funds. Plaintiff believes that substantl:al additional evidentiary support will

exist for the allegations set forth herein after a reasonable opportumty for discovery.
NATURE OF THE ACTION

1. This is a federal class action on behalf of a class (the “Class™) consisting of all
persons other than defendants who purchased or otherwise acquired shares or other
ownership units of one or more of the mutual funds in the MFS family of funds bétween
December 15, 1998 and December 8, 2003, inclusive, (the “Class Penod”) and who were
damaged thereby. Plaintiff seeks to pursue remedies under the Securities Act of 1933 (the
“Securities Act”), the Sccurities Exchange Act of 1934 (the “Exchange Act”), and the
Investment Advisers Act of 1940 (the “Investment Advisers Act”).

2. This action charges defendants with engaging in an unlawful and deceitful
course of conduct designed to improperly financially advantage defendants to the detriment
of plaintiffs and the other members of the Class. As part and parcel of defendants’ unlawful
conduct, the Fund Decfendants, as defined below, in clear contravention of their fiduciary
responsibilities and disclosure obligations, failed to properly disclose that a few favored
customers were improperly allowed to “time” their mutual fund trades in exchange for paying
large maintenance fees and other remuneration to the Fund Defendants. “Timing,” as more
fully described herein, improperly allows an investor to trade in and out of a mutual fund to

exploit short-term moves and inefficiencies in the manner in which the mutual funds price

their shares.
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JURISDICTION AND VENUE
3. This Court bas jurisdiction over the-subject matter of this action pursuant to §
27 of the Exchange Act of 1934 (15 U.S.C. § 78aa); Section 22 of the Securities Act (15
U.S.C. § 77v); Section 80-b 14 of the Investrnent Advisers Act (15 U.S.C. § 80b-14); and 28
U.S.C. §§ 1331, 1337.
4 Many of the acts éharged herein, including the preparation and dissemination
of materially falsc and misleading information, occurred in substantial part in this District.

Defendants conducted other substantial business within this District and many Class members

reside within this District.
5. In connection with the acts alleged in this complaint, defendants, directly or
indirectly, used the means and instrumentalities of interstate commerce, including, but not

limited to, the mails, interstate tclephone communications and the facilities of the national

securities markets.

PARTIES

6. Plaintiff Albert Feldman, as set forth in his certification, which is attached
hereto and incorporated by reference herein, purchased units of the MFS Funds during the
Class Period and has been damaged thereby.

7. Each of thc mutual funds in the MFS family of mutual funds (collectively, the
“MFS Funds™) is a mutual fund that is regulated by the Investment Advisers Act of 1940 and
that buys, holds, and sells shares or other ownership units that are subject 10 the misconduct

alleged in this complaint. The MFS Funds are managed by MFS Investment Management, as

defined below.
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3 Defendant Sun Life Financial, Tnc. (“Sun Life”) is the ultimate parent of all of
the MFS defendants. Sun Life is an intemationally diversified financial services orgamzation
providing savings, retirement and pension products, as well as life and health insurance to
individuals and groups through its opcrations in Canada, the United States, the United
Kingdom and Asia.

9. Defendant Massachusetts Financial Services Company (“MFSC”) 15 registered
as an investment adviser under the Investment Advisers Act and, together with Defendant

. MFS Investment Management, managed and advised the MFS Funds during the Class Period.
Massachusetts Financial Services Company maintains its principal place of business at 500
Boylston Street, Boston, MA 02116,

10.  Defendant MFS Investment Management is registered as an investment
adviser under the Investment Advisers Act and, together with Defendant MFSC, managed
and advised the MFS Funds during the Class Period. MFS Investment Management
maintains its principal place of business at 500 Boylston Street, Boston, MA, 02116.

11, Defendants MFSC and MFS Investment Management are hereinafter referred
to collectively as “MFS Investment Management.”

12. Defendant MFS Series Trust 1, IL 1, TV, V, V1, VII, VII], lj(, X, and XI
(collectively referred to as the “Fund Registrants™) are the registrants of the MFS Funds. The
Fund Registrants maintain their principal place of business at 500 Boylston Street, Boston,
MA, 02116.

I3, Sun Life, MFS, the MFS Funds, and the Fund Registrants are referred to

collectively herein as the “Fund Defendants.”

14, The true names and capacities of defendants sued herein as John Does 1

through 100 are other active participants with the Fund Defendants in the widespread

5
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untawful conduct alleged herein whose identities have yet te be ascertained. Such defendants
were secretly permitted to engage in improper timing at the expense of ordinary MFS Funds
investors, such as plaintiffs and the other members of the Class, in exchange for which the
John Doe defendants provided remuneration to the Fund Defendants. Plaintiffs will seek to

amend this complaint to state the true name and capacities of said defendants when they have

been ascertained.

SUBSTANTIVE ALLEGATIONS
Background: Timed Trading and Its Effect on Long-Term Investors.

15,  Mutual funds, including the MFS Funds, are meant to be long-term
investments and arc therefore the favored savings vehiclcs for many Americans' retirement
and college funds.

16.  “Timing” is an arbitrage strategy involving short-term trading that can be used
to profit from mutual funds’ use of “stale” prices to calculate the value of securities held ip
the funds’ porifolio. These prices are “stale” because they do not necessarily reflect the “fair
value” of such securities as of the time the NAV is calculated. A typical example is a U.S.
mutual fund that holds Japanese securities. Becausc of the time zone difference, the Japanese
market may close at 2 a.m. New York time. If the U.S. mutual fund manager uses the closing
prices of the Japanese securitics in his or her fund to arrive at an NAV at 4 p.m. in New quk,
be or she is relying on market informnation that is fourteen hours old. If there has been
positive market moves during the New York trading day that will cause the Japanese market
to rise when it later opens, the stale Japanese prices will not reflect them, and the fund’s NAV
will be artificially low. Put another way, the NAV would not reflect the true current market
value of the stocks the fund hoids. This and similar strategies are known as “time zone

arbitrage.”
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17. A similar type of timing is possible in mutua) funds that contain illiquid
securities such as high-yicld bonds or small capitalization stocks. Here, the fact that some of
the MFS Funds’ underlying securities may not have traded for hours before the New York
closing time can render the fund’s NAV stale and thus open it to being timed. This is
sometimes known as “liquidity arbitrage.”

18.  Effective timing éapturcs an arbitrage profit that comes dollar-for-dollar out of
the pockets of the long-tenm investors: the timer steps in at the last moment and takes part of
the buy-and-hold investors’ upside when the market goes up, so the next day’s NAV is
reduced for those who are still in the fund. If the timer sells short on bad days, the arbitrage
has the effect of making the next day’s NAV lower than it would otherwise have been, thus
magnifying the losses that investors are experiencing in a declining market.

19, Besides the wealth transfer of arbitrage (called “dilution”), timers also harm
their target funds in a number of other ways. They impose their transaction costs on the long-
term investors. Trades necessitated by timer redemptions can also result in the realization of
taxable capital gains at an undesirable time, or may result in managers having to sell stock -
into a falling market.

20. It is widely acknowledged that timing inures to the detriment of Jong-term
mutual fund shareholders and, because of this detrimental effect, most mutual funds prohibit
the practice. Plaintiff and each of the Class members purchased shares or other ownership
units in Putnam Funds pursuant to a registration statement and prospectus. - The registration
statements and prospectuses pursuant to which plaintiffs and the other Class members
purchased tbeir shares or other ownership units in the Putmnam Funds are referred to
collectively hercin as the “Prospectuses.” The Prospectuses in the instant case stated that

timing is monitorcd and that the Fund Defendants work to prevent it. As will be set forth

5



01/13/2004 16:40 FAX 6177489096 U3 PIoI wwimi—

below, these statcments were materially false and misleading because, not only did the Fund
Defendants allow the John Doe Defendants to time their trades, but they actively facilitated

the timing arbitrage strategy and sought to profit and did profit from it.

Defendants’ Fraudulent Scheme: Secret Timed Trading in Exchange

for Fees and Other Remuneration

21.  Unbcknownst to investors, from at least as ear)y as December 15, 1998 and
until December 8, 2003, inclusive, dcfcndénts engaged in fraudulent and wrongful schemes
that enabled certain favored investors like the John Doe Defendants to reap many millions of
dollars in profits at the expense 6f the MFS Funds’ plaintiffs and oth& members of the Class,
through improper, secret timed trading.

22.  Tn exchange for allowing and facilitating this improper conduct, the Fund
Defendants received substantial fees and other remuneration for themselves and their
affiliates to the detriment of plaintiffs and other members of the Class who knew nothing of
these illicit arrangements. Specifically, MFS Investment Management, as mapager of the
MFS Funds, and each of the relevant fund manapers, profited from fees~ MFS Investment
Management charged to the MFS Funds that were measured as a percentage of the fees under
management.

23.  In exchange for the right to engage in timing, which hurt plaintiffs and other
Class members by artificially and materially affecting the vahie of thc MFS Funds, the Jobn
Doe Defendants agreed to park substantial assets (sometimes referred to as “sticky assets” or

“static assets”) in the Funds, thereby increasing the assets under MFS Funds® manapgement

and the fees paid to MFS Funds’ managers.
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24.  Furthermore, the John Doe Defendants secretly disguised additional, improper
compensation to the Fund Defendants as interest payments on monies loaned by the Fund
Defendants to the John Doe Defendants for the purpose of financing the illegal scheme,

25.  The synergy between the Fund Defendants and the Jobn Doe Defendants

hinged op ordinary investors’ misplaced trust in the integrity of mutual fund companies and

allowed defendants to profit handsomely at the expense of plaintiffs and other members of the

Class.v

The Pr. t Were Mauterially False and Misleadin
26.  Prior to investing in any of the MFS Funds, plaintiff and each member of the
Class were entitled to and did receive one of the Prospectuses, each of which contained
substantially the same materially false and misleading statements regarding the MFS Funds’

policies on timed trading.

27.  The Prospectuses falsely stated that MFS Investment Management actively
safeguarded shareholders from the harmful effects of timing. The Prospectuses stated

(emphasis added):

“MFS Funds do mot permit market timing or other
excessive trading practices. Excessive, short-term (market
timing) trading practices may disrupt portfolio management
strategies and harm fund performance. MFS Funds will reject
or restrict an investor’s purchase orders f there is a history
of market timing. . . Requests to exchange shares of MFS
global and international funds that have not been held for 15
days will be refused.

28.  The Prospectuses failed to disclose end misrcpresented the following material

and adverse facts;

a. that defendants had entered into agreements allowing the John
Doe defendants to time their trading of the MFS Funds shares;
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b. that, pursuant to those agreements, the John Doe Defendants
regularly timed their trading in the MFS Funds shares,

c. that, contrary to. the express reprcsentations in the
Prospectuses, the MFS Funds enforced their policy against
frequent traders selectively, i.c., they did not enforce it against
the John Doe Defendants and waived the redemption fees, at
MFS Funds’ investors expense, that the John Doe Defendants
should have been required to pay, pursuant to MFS Funds’
stated policies;

d. that the Fund Dcfendants regularly allowed the Jobn Doe
Defendants to engage in trades that were disruptive to the

efficient management of the MFS Funds and/or increased the
MEFS Funds’ costs and thereby reduced the MFS Funds’ actual

performance; and

e. the Prospectuses falsely ~represented the amount of
compensation paid by the MFS Funds to MFS Jnvestment
Management because of the MFS Funds’ secret agreement with
the John Doe Defendants provided additional undisclosed

compensation to MFS Investment Management by the MFS
Funds and their respective shareholders.

THE SCHEME IS REVEALED

29,  On September 3, 2003, New York Attorney General Eliot Spitzer filed a
complamnt in New York Supreme Court that exposed the fraudulent and manipulative
practices alleged herein (the “Spitzer Complaint™), charging the several mutual fund families
and hedge funds with fraud in connection with the unlawful practices alleged herein and
exposing the fraudulent and manipulative practices of the defendants with the particularity
that bad resulted from a full- scale confidential investigation.

30.  On September 4, 2003 The Wall Street Journal reported that the frandulent
practices enumerated in the Spitzer Complaint were just the tip of the iceberg, stating as
follows:

In a statement, Mr. Spitzer said “the full extent of this complicated

fraud is not yet known,” but he asserted that “the mutual-fund industry
operates on a double standard” in which certain traders “have been

10
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‘

given the opportunity to mantpulate the system. They make illegal
after-hours trades and improperly exploit market swings in ways that
harm ordinary long-term investors.”

31. On December 8, 2003, Sun Life disclosed that staff members at the SEC had
recommended that an enforcement action be brought against MFS for allegedly false and
misleading prospectus statements about market timing and for breach of fiduciary duty.
According to an article appearing on December 9, 2003 in The New York Times, the SEC was
recommending this action because MFS “allowed privileged clients to trade quickly in and
out of its biggest funds while saying it restricted the practice for the vast majority of its
shareholders.”

32.  The New York Times article went on to state that, according to a memorandum
from a senior company executive at MFS:

[Elxecutives at MFS essentially created two classes of funds —

a small group of large funds that would accept rapid-fire trades,

a practice known as market timing, and a larger group of

international funds that would not. At no time, though, did

MFS change the Janguage in its prospectuses, which said

that market timing was not permitted in any of its funds.
(emphasis added). In addition, the memorandum directed brokers selling MFS Funds to
accept short-term trades for five of the funds “even if a pattern of excessive trading has been
detected.”

33.  On December 12, 2003, MFS acknowledged in a regulatory filing that the
office of New York State Attorney General Eliot Spitzer might also bring an enforcement
action against MFS for market timing in the MFS Funds.

34.  Each defendant is liable for (i) making false statements, or for failing to

disclose adverse facts while selling shares of the MFS Funds, and/or (ii) participating in a

scheme to defraud and/or a course of business that operated as a fraud or deceit on purchasers

11



of the MFS Funds shares during the Class Period (the “Wrongful Conduct”). This Wrongful
Conduct enabled defendants to profit at the expense of plaintiffs and other Class members.
ADDITIONAL SCIENTER ALLEGATIONS

35.  As alleged herein, defendants acted with scienter in that defendants knew that
the public documents and statements issued or disseminated in the name of the MFS Funds
were materially false and misleading; knew thaé such statements or documents would be
issued or disseminated to the investing public; and knowingly and substantially participated
or acquiesced in tﬁe issuance or dissemination of such statements or documents as primary
violations of the federal securities laws. As set forth elsewhere herein in detail, defendants, by
virtue of their receipt of information reflecting the true facts regarding MFS Funds, their
control over, and/or receipt and/or modification of MFS Funds' allegedly matenally
misleading misstatements and/or their associations with the MFS Funds which made them

privy to confidential proprietary information concerning the MFS Funds, participated in the

fraudulent scheme alleged herein.

36.  Additionally, the Fund Defendants were highly motivated to allow and
facilitate the wrongful conduct alleged herein and participated in and/or had actual
knowledge of the fraudulent conduct alleged herein. In exchange for allowing the unlawful
practices alleged herein, the Fund Defendants, among other things, received increased
management fces. The John Doe Defendants were motivated to participate in the wrongful
scheme by the cnormous profits they derived thereby. They systematically pursued the
scheme with full knowledge of its consequences to other investors.

PLAINTIFES' CLASS ACTION ALLEGATIONS
37.  Plaintiff brings this action as a class action pursuant to Federal Rule of Civil

Procedure 23(a) and (b)(3) on behalf of a Class, consisting of all persons or entities who

12
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purchased or otherwise acquired shares or like interests in any of the MFS Funds, between
November 1, 1998 and September 3, 2003, inclusive, and who were damaged thereby.
Plaintiff and each of the Class members purchased shares or other ownership units in MFS
Funds pursuant to one of the Prospectuses. Excluded from the Class are defendants, members
of their immediate famiiies and their legal representatives, heirs, successors or assigns and
any entity in which defendants have or had a controlling interest.

38. The members of the Class are so numerous that joinder of all members is
impracticable. While the exact number of Class members is unknown to plaintiff at this time
and can only be ascertained through appropriate discovery, plaintiff believes that there are
hundrcds or thousands of members in the proposed Class. Record owners and other members
of the Class may be identified from records maintained by the MFS Funds and may be
notified of the pendency of this action by mail, using the form of notice similar to that
customarily used in securities elass actions.

39.  Plaintiff's claims are typical of the claims of the members of the Class as all
members of the Class are similarly affected by defendants’ wrongful conduct in violation of
federal law that is complained of herein.

40.  Plaintiff wil] fairly and adequately protect the interests of the members of the
Class and has retained counsel competent and experienced in class and securities litigation.

41.  Common questions of law and fact exist as to all members of the Class and
predominate over any questions solely affecting individual members of the Class. Among the

questions of law and fact common to the Class are:

(a) whether the federal sccurities laws were violated by
defendants’ acts as alleged herein:

13
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(b)  whether statements made by defendants to the investing public
during the Class Period misrepresented material facts about the
business, operations and financial statements of the MFS Funds
and the Fund Defendants; and

(¢) 1o what cxtent the members of the Class have sustained
damages and the proper measure of damages.

42. A class action is superior to all other available methods for the fair and
efficient adjudication of this controversy since joinderof all members 1s impracticable.
Furthermore, as the damages suffered by individual Class members may be relatively sfnall,
the expense and burden of individual litigation make it virtually impossible for members of
the Class to individually redress the wrongs done to them. There will be no difficulty in the
management of this action as a class action.

VIQLATIONS OF THE SECURITIES ACT
FIRST CLAIM

Against The Fund Registrants For
Viola_tions of Section 11 Of The Securities Act

43,  Plaintiff repeats and realleges each and every allegation contained above as if
fully set forth herein, except that, for purposes of this claim, plaintiff expressly excludes and
disclaims any allegation that could be construed as alleging fraud or intentional or reckless
misconduct and otherwise incorporates the allegations coatained above.

44,  This claim is brought pursuant to Section 11 of the Securities Act, 15U.S.C. §
77k, on behalf of the Class against 'the Registrants.

45. The Fund Registrants are statutorily liable under Section 11. The Fund
Registrants issued, cansed 1o be issued and participated in the issuance of the materially false
and misleading written statements and/or ormssions of material facts that were contained in

the Prospectuses.

14
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46.  Prior to purchasing units of the MFS Funds, plaintiff was provided the
appropriate Prospectus and, similarly, prior to purchasing units of each of the other MFS
Funds, all Class members likewise received the appropriate prospectus. Plaintiff and other

Class members purchased shares of the MFS Funds traceable to the false and misleading -

Prospectuses.

47.  As set forth herein, the statements contained in the Prospectuses were
materially false and misleading for 2 number of reasons, including that they stated that the
MFS Funds did not permit market timing or excessive trading, when, in fact, the John Doe

Defendants were allowed to engage in timed trading. The Prospectuses failed to disclose and

misrepresented, inter alia, the following material and adverse facts:

2.

48.  Plaintiff and the Class have sustained damages. The value of the MFS Funds

That defendants had agreed to allow the John Doe Defendants
to time its trading of the MFS Funds shares:

that, pursuant to that agreement, the John Doe Defendants
regularly timed the MFS Funds shares:

that, contrary to the eoxpress representations in the
Prospectuses, the MFS Funds enforced their policy against
frequent traders selectively, ie., they did not enforce it against

the John Doe Defendants;

that the Fund Decfendants rcgularly allowed the John Doe
Defendants to engage in trades that were disruptive to the
efficient management of the MFS Funds and/or increased tbe
MFS Funds’ costs and thereby reduced the MFS Funds’ actual

performance; and

The Prospectuses failed to disclose that, pursuant to the
unlawful agreements. the Fund Defendants benefitted
financially at the expense of the MFS Funds investors.

shares decreased substantially subsequent to and due to defendants® violations.

i5
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49. At the time they purchased the MFS Funds shares traceable to the defective
Prospectuses, plaintiff and Class members were without knowledge of the facts conceming
the false land misleading statements or omission alleged herein and could not reasonably have
possessed such know]cdgé. This claim is brought within the applicable statute of limitations.

SECOND CLAIM

Against Sun Life and MFS Investment Management as Control Persons of

The Fund Registrants For Violations of Section 15 of the S¢curities Act

50.  Plaintiff repeats and realleges each and every allegation contained above,
except that for purposes of this claim, plaintiff expressly excludes and disclaims any
allegation that could be construed as alleging fraud or intentional reckless misconduct and
otherwise incorporates the allegations contained above.

51.  This Claim is brought pursuant to Section 15 of the Securities Act against Sun
Life and MFS Investment Management, as control persons of tbe Fund Registrants. It is
appropnate to treat these defendants as a group for pleading purposes and to presume that the
false, misléading, and incomplete information conveyed in the MFS Funds’ Prospectuses,
public ﬁlings, press releases and other publications are the collective actions of Sun Life and

MFS Investment Management.

52 The Fund Registrants are liable under Section 11 of the Securities Act as set

forth herein.

53.  Each of Sun Life and MFS Investiment Management was a “‘control person” of
The Registrants within the meaning of Section 15 of the Securities Act, by virtue of its
position of operational control and/or authority over the Fund Registrants. Sun Life and
MFS Investment Management, directly and indirectly, had the power and aothority, and

exercised the same, to cause the Fund Registrants to engage in the wrongful conduct

16
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complained of herein. Sun Life and MFS Investinent Management issucd, caused to be
issued, and participated in the issuance of materially false and misleading statements in the
Prospectuses.
54.  Pursuant to Section 15 of the Securities Act, by reason of the foregoing, Sun
Life and MFS Investment Management are liable to plaintiff to the same extent as are the
- Registrants for their primary violations of Section 11 of the Securities Act.
55. By virtue of the foregoing, plaintifl and other Class members are entitled to

damages against Sun Life and MFS Investment Management.

VIOLATIONS OF THE EXCHANGE ACT

APPLICABILITY OF PRESUMPTION OF RELIANCE:
FRAUD-ON-THE MA T DO E

56, At all relevant times, the market for MFS Funds were an efficient market for
the following reasons, among otbers:

a.  The MFS Funds met the requirements for listing, and were
listed and actively bought and sold through a highly efficient
and automated market;

b. As regulated entities, periodic public reports concerning the
MFS Funds were regularly filed with the SEC;

c. Persons associated with the MFS Funds regularly
communicated with public investors vig established market
communication mcchanisms, including through regular
disseminations of press releases on the national circuits of
major newswire scrvices and through other wide-ranging
public disclosures, such as communications with the financia)
press and other similar reporting services; and

d. The MFS Funds were followed by several securities analysts
employed by major brokerage firms who wrote reports which
were distributed to the sales force and certain customers of
their respective brokerage firms. Each of these reports was
publicly available and entered the public marketplace.

17
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57.  As aresult of the foregoing, the market for the MFS Funds promptly digested
current information regarding MFS Funds from all publicly available sources and reflected
such informatjon in the respective MFS Funds’ NAV. Investors who purchased or otherwise
acquired shares or interests in the MFS Funds relied on the integrity of the market for such
securities. Under these circumstances, all purchasers of the MFS Funds during the Class
Period suffered similar injury through their purchase or acquisitiop of MFS Funds securities
at distorted prices that did not reflect the risks and costs of the continuing course of conduct
alleged herein, and a presumption of rcliance applies.

THIRD CLAIM
Violation Of Section 10(b) Of
The Exchange Act Against And Rule 10b-5
Promulgated Thercunder Against All ants

58.  Plamtiff repeats and realleges each and every allegation contained above as if
fully set forth herein cxcept for Claims brought pursuant to the Securities Act.

59.  During the Class Period, each of the defendants carried out a plan, scheme and
course of conduct which was intended to and, throughout the Class Period, did deceive the
investing public, including plaintiffs and other Class members, as alleged herein and caused
plaintiffs and other membess of the Class to purchase MFS Funds shares or interests at
distorted prices and to otherwise suffer damages. In furtherance of this unlawful scheme,
plan and course of conduct, defendants, and each of them, took the actions set forth heren.

60.  Defendants (i) employed devices, schemes, and artifices to defraud; (ii) made
untrue stabcmeﬁts of material fact and/or omitted to state material facts neccssary to make the
staternents not misleading; and (iii) engaged in acts, practices, and a course of business which
operuted as a fraud and deceit upon the purchasers of the MFS Funds™ securities, including

plaintiffs and other members of the Class, in an effort to ennch themselves through

18
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undisclosed manipulative trading tactics by which they wrongfully appropriated MFS Funds’
assets and otherwise distorted the pricing of their securities in violation of Section 10(b) of
the Exchanpe Act and Rule 10b-5. All defendants are sued as primary participants in the
wrongful and illegal conduct and scheme charged herein

61.  Defendants, individually and in concert, directly and indirectly, by the use of
means or instrumentalities of interstate commerce and/or of the mails, epgaged and
participated in a continuous course of conduct to conceal adverse material information about
the MFS Funds’ operations, as specified herein.

62.  These defendants employed devices, schemes and artifices to defraud and a
course of conduci and schcmg as alleged herein to unlawfully manipulate and profit from
secretly imcd trading and thereby engaged in transactions, practices and a course of business
which operated as a {rand and deceit upon plaintiffs and members of the Class.

63.  The defendants had actual knowledge of the misreprescntations and omissions
of material facts set forth herein, or acted with reckless disregard for the truth in that they
failed to ascertain and to disclose such facts, even though such facts were available to them.
Such defendants” material misrepresentations and/or omissions were done knowingly or
recklessly and for the purpose and effect of concealing the truth.

64. As a result of the dissemination of the materially false and misleading
infonmation and failure to disclose material facts, as set forth above, the market price of MFS
Funds securities were distorted during the Class Period such that they did not reflect the risi:s
and costs of the continuing course (::f conduct alleged herein. Inignorance of these facts that
market prices of the shares were distorted, and.relying directly or indirectly on the false and
misleading statements made by the Fund Defendants, or upon the integrity of the market in

which the securitics trade, and/or on the absence of material adverse information that was

19



01/1-’/2““471“:42 FAA OLf140VVUDO ~ U paioa WUk - I

known to or recklessly disregarded by defendants but not disclosed in public statements by
defendants during the Class Period, plaintiff and the other members of the Class a;quircd the
shares or interests in the MFS Funds during the Class Period at distorted prices and were
damaged thereby.

65. At the time of said misrcpresentations and omissions, plaintiff and other
members of the Class were ignorant of their falsity, and believed them to be true. Had
plaintiffs and other members of the Class and the marketplace known of the truth concerning
the MfS Funds’ operations, which were not disclosed by dcfcxidants, plaintiff and other
members of the Class would not have purchased or otherwise acquired their shares or, if they
bad acquired such shares or other interests during the Class Period, they would not have done
so at the distorted prices which they paid.

66. By virtue of the foregoing, defendants have violated Section 10(b) of the
Exchange Act, and Rule 10b-5 promulgated thercundcr..

67.  As adirect and proximate result of defendants’ wrongful conduct, plaintiff and
the other members of the Class suffered damages in connection with their respective
purchases and sales of the MFS Funds shares during the Class Period.

FOURTH CLAIM

Against Sun Life (as a Control Person of MFS Investrnent Managment,
the Fund Registrants and the MFS Funds), MFS Investment Management
“(as a Control Person the Fund Registrantsand the MFS Funds),
and the Fund Registrants (as a Control Person of the MFS Funds)

For Violations of Section 20(a)of the Exchange Act

68.  Plaintiff repeats and realleges each and every allegation contained above as if

fully set forth herein except for Claims brought pursuant to the Securities Act.
69.  This Claim is brought pursuant to Section 20(a) of the Exchange Act against

Sun Life, as a control person of MFS MFS Investment Management, the Fund Registrants

20
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and the MFS Fund; MFS Investment Management, as a control person of the Fund
Registrants and the MFS Funds; and the Fund Registrants as a control person of the MFS
Funds.

70.  1tis appropriate to treat these defendants as a group for pleading purposes and
to presume that the materially false, misleading, and incomplete information conveyed in the
MFS Funds’ public filings, press releases and other publications are the collective actions of
Sun Life, MFS Management, and the Fund Registrants.

71.  Each of Sun Life, MFS Investment Management and the Fund Registrants

| acted as controlling persons of the MFS Funds within thc meaning of Section 20(a) éf the
Exchange Act for the reasons alleged herein. By vi.rtucpf their operational and management
control of the MFS Funds’ respective businesses and systematic involvement in the
fraudulent scheme alleged herein, Sun Life, MFS Investment Management and the Fund
Registrants each had the power to influence and control and did influence And control,
directly or indirectly, the decision-making and actions of the MFS Funds, including the
content and dissemination of the various statements which plaintiffs contend are false and
misleading. Sun Life, MFS Investment Management and the Fund Registrants had the ability
to prevent the issuance of the statements alleged to be false and misleading or cause such
statements to be corrected.

72.  In particular, cach of Sun Life, MFS Investment Management and the Fund
Registrants had direct and supervisory involvement in the operations of the MFS Funds and,
therefore, is presumed to bhave had the power to controt or influence the particular
transactions giving rise to the securities violations as alleged herein, and exercised the same.

73. As set forth above, Sun Life, MFS Investment Management and the Fund

Registrants each violated Section 10(b) and Rule 10b-5 by their acts and omissions as alleged

2]
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in this Complaint. By virtue of their positions as controlling persons, Sun Life, MFS
Investment Managcment and the Fund Registrants are liable pursuant to Section 20(a) of the
Exchange Act. As a direct and proximate result of defendants’ wrongful conduct, plaintiff

and otber members of the Class suffered damages in connection with their purchases of MFS

Funds securities during the Class Period.
VIOLATIONS OF THE INVESTMENT ADVISERS ACY
FIFTH CLAIM

For Violations of Section 206 of The Investment
Advisers Act of 1940 Against MFS Investment

Managemcent J115 U.S.C. § 80b-6 and 15 U.S.C. § 80b-151

74.  Plaintiff repeats and realleges cach and every allegation contained above as if
fully set forth herein.

75.  This Count is based upon Section 215 of the Investment Advisers Act, 15
U.S.C. § 80b-15.

76.  MFS Investment Management served as an “investment adviser” to plaintiff
and other members of the Class pursuant to the Investment Advisers Act.

77.  As a fiduciary pursuant to the Investment Advisers Act, MFS Investment
Management was required to serve plaintiff and other members of the Class in a manner in
accordance with the federal fiduciary standards set forth in Section 206 of the Investment
Advisers Act. 15 U.S.C. §80b-6, governing the conduct of investment advisers.

78.  During the Class Period, MFS Investment Maﬁagcment breached its fiduciary
duties owed to plaintiff and the other members of the Class by engaging in a deceptive
contrivance, scheme, practice and course of conduct pursuant to which it knowingly and/or
recklessly engaped in acts, transactions, practices and courses of business which operated as a

fraud upon plaintiffs and other members of the Class. As detailed above, MFS Investment

22
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Management allowed the John Doe Defendants to sceretly engage in timed trading of the
MFS Funds shares. The purposes and effect of said scheme, practice and course of conduct
was to enrich MFS Investment Management, among other defendants, at the expense of
plamntiff and other members of the Class.

79.  MFS Investment Management breached its fiduciary duties owed to plaintiff
and other Class members by engaging in the aforesaid transactions, practices and courses of
business knowingly or recklessly so as to constitute a deceit and fraﬁd upon plaintiff and the
Class members.

80.  MFS lavestment Management is liable as a direct participant in the wrongs
complamed of herein. MFS Investment Management, because of its position of authority and
control over the MFS Investments and the Fund Registrants, was able to and did: (1) control
the content of the Progpectuses; and (2) control the operations of the MFS Funds.

81. MFS Investment Management had a duty to (1) disseminate accurate and
truthful information with respect to the MFS Funds; and (2) truthfully and uniformly act in
accordance with its stated policies and fiduciary responsibilities to plaintiff and members of
the Class. MFS Investment Management participated in the wrongdoing complained of
herein in order to prevent plaintiff and other members of the Class from knowing of MFS
Capital Management's breaches of fiduciary duties including:

a. increasing its profitability at plaintiff's and other members of
the Class’ expense by allowing the John Doe Defendants to
secretly time their trading of the MFS Funds shares; and

b. placing its interests ahead of the interests of plaintiff and other
members of the Class.

23
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82.  As a result of MFS Ipvestment Management's multiple breaches of its
fiduciary duties owed plaintiff and other members of the Class, plaintiff and other Class
members were damaged.

83.  Plaintiff and other Class members are cntitled to rescind their investment
advisory cbntracts with MFS Investment Management and recover all fecs paid in connection
with their enrollment pursuant to such agreements.

PRAYER ELIEF
WHEREFORE, plaintiff prays for relief and judgment, as follows:

(@)  Determinipg that this action is a proper class action and appointing plaintiff as
Lead Plaintiff and his counsel as Lead Counsel for the Class and certifying him as Class
representative under Rule 23 of the Federal Rules of Civil Procedure;

{b) Awarding compensatory damages in favor of plaintiff and the other Class
members against all defendants, jointly and severally, for all damages sustained as a result of
defendants’ wrongdoing, in an amount to be proven at trial, including interest thereon;

(c) Awarding plaintiff and the Class, to the extent they still hold shares of the
MFS Funds, rescissory damages or, if sold, compensatory damages;

(d) Awarding plaintff and-the Class rescission of their contract with MFS
Jnvestment Management and recovery of all fees paid to MFS Investment Management
pursuant to such agreement;

(e) Awarding plaintiff and the Class their reasonable costs and expenses incurred
in this action, including counsel fces and expert fees; and )

® Such other and further relief as the Court may dcem just and proper.
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JURY TRIAL DEMANDED

Plaintiff hereby demands a trial by jury.

Datcd: January 5, 2004

Respectfully submitted,

STERN SHAPIRO WEISSBERG & GARIN, LLP

Jghathan Shapiro

Kenneth M. Resnik

90 Canal Street

Boston, MA 02114-2022
Tel: (617) 742-5800
Fax: (617) 742-5858

BERGER & MONTAGLUE, P.C.
Sherrie R. Savett

Robert A. Kauffman

Glen L. Abramson

Shoshana Twersky

1622 Locust Street

Philadelphia, Pennsylvania 19103
Tel: (215) 875-3000

Fax: (215) 875-4604

Attorneys for Plaintiff

375019.wpd
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’ Plaintiff makes the following allegations upon information an_d belicf, except as to the
all'cgationg spcciﬁmllypertéi‘hfng' to plaintiff and his counsel, based on thc facts alleged below,
and predicated upon the investi gaﬁon ﬁ'ndbrta‘ken by and onder the supervision of plaintiff’s
counsel. Plaintiff bciicvcs that further substantial eﬁdenﬁéy support will exist for the
allegations set forth below after ;:1' rcaédnablc opportunity for diséovery.
| _ L

INTROGDUCTION .

This is a civil action brouglit by Mike Sayegh against Defendants named herein
who engaged in the improper schemes discussed herein relating to “'market timing” and “late
trading™ of mutual fund shares. 'Plainﬁﬁ'. for himself and all other members of the general

1.

public, brings an action for monetary damages for Defendanss* violations of Business and
Professions Code §17200. et. seq. | "
S om |
Jumsolmgn AND VENUE

-2 This Complamt is filed and these proceedmgs are instituted pursuant to §17200

1 of the California Business and Professions Code (hcmma.ﬁer 1 7200"). for_rcs_htuuon and

injunctive relief due fo violations of §17200, et seq., by the Defendants and their co-
% Il conspirators. '

3. Jurisdiction and venue as to each Defendant is proper in this judicial district

—PRIVATE ATTORNEY GENERAL COMPLAINT
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pursuant to the provisions of §17200 and §§395(a) and 395.5 of the California Code of Civil

| Pmcedur:. Each Defendam either mamlmns anofﬁce, has an agent is found or lransacts

busmcss, duectly or indirectly, in the County of Los Angeles. Plamtiﬂ‘s canse of action arose
in past within the County 6f Los Angeles, and nummus of the transactions at issue took place
in thls County. Many of the unlawfu] acts hereinafler alleged had 2 direct éffect on investors
within the Statc of Calitfornia and, more particularly, within the County ;af Los Angeles. The
trade and commerce hereinafter described is carried on, in part, within the State of California,

and, mote particularly, mthm the Counly of Los Angeles, Plainti(T also msldw in the Connty of |
Los Angeles, , o | .
4, In connection with the acts alleged in this complaint, Defendants, directly or

1} indirectly, used the means and instrumentalities of interstate commerce, inctuding, but not

Limited to; thie mails, interstate telephone communications and the facilities of the national
securilies ma_irkcts. '
| om
| ' SUMMARY OF ACTION
This action charges Defeudants with engaging in an unlawful and deceitful course of
conduct designed to improperly financially advantage certain co-Defendants to the detnment of
oﬁiérs. Plaintift owged shares of Janus mutual funds, which were improperly traded as
described herein. As part of Defendants’ unlawful conduct, the Fund Defendants, as defined
below, in clear contravention of their fiduciary responsxbﬂmes and disclosure obli igations, failed

4| fo properly d:sclose that select favored customers were mproperly aliowed to engagc in “mearket’

timing’ .apd “late frading” of their mutual fond shares. Such tradmg practices, as more fulty
d&cﬁbcd herein, impropetly all‘ow a short-term, in-and-out mutual fimd investor to exploit
short-term moves and inéfficiencies in the manner in which the mutual funds price their shares,
to the detriment of unsuspecting long-term investors. Asa msult,Defendants are liable to
Plaintiff and the general public pursuant to §17200 of the California Business and Professions ,'

28 | Code.
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registered as an investment adviser under the Investment Advisers Act and managed and
{| Management replaced Janus Capital Corporation as the:investiment adwsor to the Janus Funds
fan April 1,2002. Janus Capual Mauagement is localed at 100 Fxllmore Street, Dcnver,
Capltal Corporanon ~ shall be referredto as ]anus Cnpnal Management).

6§l Janus Funds. Jauus Investment Fund is located at 100 Fillmore Stn:ct,.Dcnver. Colorado.

PARTIES |
5. Plaintiff Mike Sayeghis a réidcnl of the City of Bc\}erly Hills and County of

Los Angeles. Pursuant to §17200, plamtlfT bnngs th:s actlon on behalf of the general pubhc of
the State of Cahforma. :

FUND DEFEN QAE:!E

Janus Defendants ‘ .
6. Bach of the Janus Funds are mutual funds that are regulated by the hweslmcnt

Company Act of 1940, that are managed by defendant Janus Capital Management LLC, as
delined below, and that buy, hold, and selt shares or other ownership units that are subject to the ' - '
misconduct alleged in this complaint. ] '

7. Defendant Janus Capital Corporation wa.§ regisiered as an nvestmerit adviser
under the Investment Advisers Act of 1940 .(the “Invéstgnmt Advisers Ac:f‘) and managed and
advised the Janus family of mutual funds (“Janus Fpnés’f_) uﬁ_lil April 1, 2002..Dun'ngi t}us
period, Janus Capita) Corporation had ultimate responsibility for overseeing the day-to-day
ménage‘meﬁt of the Janus Funds. Janus Capital Corporation i; located at 100 Filimore Street,

Denver, Colorado, _
' 8. Defendant Janus Capilal Management, LLC (“Janus Capital Managcment Myis

. . i
advised the Janus Funds since April 1, 2002. Janus Capital Management has ultimate
responsibility for overseeing the da&'-to—day management of the Janus Funds. Janus ..Capital
Colorado, (Hereinafter, advisers to the Janus Funds both Janus Capital Manggcment and Janus

X3 ‘ " Defendant Janus lavestment Fund is the registrant and i issuer of the shares of the

PRIVATE ATTORNEY GENERAL COMPLANT !
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| Bank of Amerxca Defendants

10.  Each of the Nations ands are mutual funds that are regulated by the Investment
Company Act of 1940, that are managed by defendant Banc of Amenca Capual Mamgement_,
LLC and that. buy, hold, and sell shares or other ownership units (hat are sub_)cct to the

{ misconduct nllcged in this complamt

11,  Defendant Bank of America Corporation (“Bank of America”) is a bank and
financial holding company that is mcorporalcd in Delaware with its prmczpal p!ace of business
in Charlotte, North Carolina. Bank of Amierica is the ultimate parent of the Nations Punds
fam:ly of mutual fonds (“Nations Funds”). .

12.  Bane ofAn}enea-Advxsors;LLC ("BAA™) wes registered as an investment
H adviser under the Investment Advisers Act and managed and advised the Naﬁ ons Funds until
Ianuary 1, 2003. During this i;»criod, BAA had uitimate responsibility for overseeing the day-to-
day manaaemem of the Nations Funds. BAA Advisors is located at One Bank of America

’ Plaza, Charione North Carolina 28255.

13.  Defendant Banq of America Capital Management, LLC v(“BACAP"), is registered
as aqinthmeni adviser under m'cvlnlvestmcnt Advisers Act, BACAP manages and gdvis‘cs the
Nation Funds. BACAP has the ultimate responsibility for overseeing day-to-day maxiagémmt
of the Natic;ns th_ds; BACAP is located at One Bank ol America Plaza, Charlotte. North
Carolina 28255. BACAP replaced Banc of America Advisors, LLC, as the investment adviser -
fo the Nations Funds on january 1, 20_03. | '

21 14.  Defendant Nations Funds, Inc. is the rcgistrant and issuer of the shares of thf:‘
h Nanons Funds. Nations Funds, Inc IS incorporated mMaryland.

15, Defendant Robert H. Gordon (“Gordon"] is the President of defendant BACAP,
and since March 31, 2003, President of Natxons Funds. and was an actrvc participant in the
unlawful schemes alleged herein. - |

| 16. Defendan Thchore C. Siﬁpdl, I (“Sihpol™) is a broker in the high-net worth
group of Banc of Amoﬁcﬁ Securities LLC in Manhattan, New York, and was an active

8 I participant in the unlawful schemes alleged herein.

PRIVATE ATTORNEY GENERAL COMPLAINT™  *
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17, Defendant Ch_arlcs D. Bryceland (“Bryceland“)' is the manager of the-Banc of
America Securities brich a( which Sibpol worked and was Sihpol's superior. Bryceland was

.td

1 an active paruclpzmt inthe unlawful schemes alleged hcrcm.
1| Bank One Defendants
18.' Each of the One Group Funds are mutual funds that are regulated by the

Advisors (“BOILA") and that buy, hold, and sell shares or other ownershtp units that are subject
{to the misconduet alleged in this complamt.

19,  Defendant Bank One Corporation (“Bank One Cc;tp.") isa mnlti-ﬁanlg holding .
10 com;;any registered under the Bank Holding Company Act of 1956 with its principal place of

11 . busmws atl Bank One Plaza, Chicago, lllinois.

12% . 20. Banc One Investment Advxsors (“BO[A") is reg1ste.red as anmvwﬂnent adwser

3

4

5

6 Il Investment Company Actof 1940, that are. managed by defendant Banc One Inthmm: ]
7

8

g

13 | under the Investment Advisers Aét. g

14 -21.  Defendant The One Gmup Mutual Funds is the registrant and issuer of the shares
5 of the One Group Funds. Jts pnnc:pal place of husmess is located at 1111 Polans Parkway.

: 16 Columbus Ohio,

{7 § Strong Ca-pxtal-Manégemént Defendants
18 A 22. Each of the Strong Funds ate mutual funds that are regulated by the Investment

19 } Company Act of 1946, that are managed b}v defendant Strong Capital Management, Inc. and that .
20 }i buy, hold, and sell shares or other ownership units. that are subject to the misconduct alleged in .
21 tlus com_plaint | .

22{ 23, Strong Financial Coxporatton is the ultlmate parent | of all of the Strong

‘ ;23-: defcndams Through its subsidiaries, Strong’ Corporanon markets, sponsors and provides

24 § investment advisory, distribution and administrative services to mutual Funds. Strong

25 § Corporation maintains its headquarters at 100 Heritage Reserve, Menomonee Falls, Wisconsin-
53051. }
24.  Strong Capital Management, Inc.(*Strong Capital Management™) is registered as

an investment adviser under the Investment Advisers Act and managed and advised the Strong

PRIVATE ATTORNEY GENERAL COMPLAINT - Pases
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13
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- 19
20 h fimes relevant hereto. During this penod. Alliance Capital Managemmt had ultimate
, rcsponsnbmty for overseeing the day~to-day management of thc AlhanccBemstem Funds.

Funds throughout the Class Period. During the Class Period, Strong Capital Management, Inc.
had ultimate responsibility for oversezing the day-to-day management of the: Strong 'Fund.s,
Strang Capitﬂ M_anégezricﬁt is located at 100 Heritage Reserve, Menomonee Falls, ’Wi_sconsin
53051 . | ' | | -
A!uxance Deferidants

'25.  Bachofthe AllianceBernstein Funds &re mutual funds that are regujated by the
Investment Company Act of 1940, that are managed by defendant Alliance Capital Mzmagancnt
L.P,, and that buy, hold, and sell shares or othér ownership units that are sdbject.to the
miscanduct aljcged in this complamt. '

26.  Defendant Alliance Capital Management Holding L. (“A]hancc Holdmg") isa

pdblicly-;raded holding company-which provides investment management services through

defendant Aliiance Capital Management L.P. (“Alliance Capital Management”). Alliance

Holding is incorporated in Delaware with its principal place of business located at 1345 Avenue |

of the Americas, New York. New York 10105. Alliance Holding is the uflimate parent of the

M]ianceBemstein Funds and the parent company of, znd controls, Alliance Capital
Management and AllianceBemstein chiﬁtraﬁts. ‘As of March 31, 2003, Alliance Holding
owned approximately 30.7 percent of the onitsmnding shares of Alliaﬁcé Cépital Management.
27 Dcfcndanl Alliance Cnp:tal Management is regustaed as an investment adviser
under the Investment Adwsers Act and managed and admed the AlhanceBemstmn Funds at

Alliance Capital Management is located at 1345 Avenie of the Americas, New York, New York

{ 10105,

' 28. Defendant Alliance Capital Managanem Corporauon (“Alhance Corporauon ") is

ya whollyaowned subsxdmry of defendant AXA Financial, Inc., and the gcncral partoer

of defendants Alliance Holdm_g and Alliance Capttal Management. Alliance Corporation owns
100,000 paﬁncmhip units in Alliance Holding, and a | percent general partziership interest in
Al,lianc#Capital Management, Alliance Corporation is located at 140 Broadway, New York,

PRIVATE ATTORNEY GENERAL COMPLAINT
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New Yoﬂ». 10005.
29,  Defendant AXA Fmancnal, Inc. (“AXA") a unit of Europe's second-largest
insurer, AXA SA - isan mtematxonal financial semces orgamzatxons which provides financial
advisory, insurance and investment management pmducts and services worldw:de AXAiss
Delaware corporation and maintains its principal place of busmcss at’ 1290 Avenuc of the
Americas, New York, New York 10104 AXA controls Alliance Capital Management by v:rb.xe
of it gencral partnership interests thmugh Alliance Corpomnon and s 55.7 percent economic
interest in Alliance Caplta! Management as of March 31, 2003.
30. " Defendanls AlhanceBemstem Regxstrants are the registrants and issuers of the
shares of the AlhanocBemslem Funds, and were active pamapants in thc unlawful scheme
alleged herein,

| 31 ~ Defendant Gerald Malone was at all relevant times & Senior Vice President ot
Aliianc: Capital Management and 2 portfolio manager of several AllianceBemstein Funds
and -Alfliancc hedge funds, and was an active parﬁaipam in the unlawful scheme alleged herein.
- 32, bafendant Charles Schalfran was at all relevant times a marketing cxecutive at
Alliance Capital Management who sold Alliance hedge funds to investors and was an actwe
participant in the uolawful scheme alleged herein. ‘
Putnam Dafendants )

'33.  Each of the Putnam Funds, is a mutual fuad that is regulated by the Investment '

Company Act'of 1940, managed by defendant Putnam Investment Managémcnt LLC, as deﬁnad
below, and that buy. hold. and sell shares or other ownerslnp units that are subject (o t‘ne
misconduct alleged in this complaint.

- Marsh & McLennan Compamas, Inc. (“Marsh & Mchnnan”) is the ultimate
parent of defendams bearing the Putnam name. Marsh & McLennan is a Ncw Yotk Cxty-based
professional services firm that, through its subsidiaries, operates in thc insurance, investment -
management and corisulting industries, Marsh & McLennan is headquartered at 1 166 Avenueof |
the Americas, New York, New York 10036. N

35.  Putnam Investments Trust (“Patham Investments™) is a sulasidiary of Matsh &

- PRIVATE ATTORNEY GENERAL COMPLAINT
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McLennan and operates as Marsh & McLennan’s investment management amm, catering to
individua and institutional iavestors and offering an array of mvestment products and services.

Putﬁ.am,ln‘vcstmcnts is headquartered at One Post Oﬁicc Square, Boston, Massachusetts. -

36.. Putmam Investment Managcmcnt‘LLC is registered as an investment advisor

¥ under the Investment Advisers Act and manaecd and advised the Putnam Funds during the
Class Period. Putnam Investment Management has ultimate rwponsfblhty [or ovetseemg thc
day-to-day managemcnt of lhc Putnam Funds. Putnam Inveshncnl Management is

A headquartered at One Post Oﬁ' ice Square, Boston, Massachusetts. Putnam Investment

B0 N W R W W

‘Management is s subsidiary of Putnam Investiments.

o
o

37.  Putnam Investment Funds is the rchs(rant and issuer of cach thc Putnam Funds

p—
(e

excepl for the following funds, wlnch are the rchstrants and issuers of their oWn shares or units,

-
[ ¥ ]

.respecuvely: Punam American Govemment [ncome Fund, Putnam Arizona Tax Exempt .
} Income Fund, Putnam Asset Allocation: Balanced Portfolio, Putnam Asset Allocation: Growth

- e
S W

Portfolio, Putnam Califomia Tax Exempt Income Fund, Putnam Capital Appreciation Fund,

5 §l Putnam Capital Opporiunities Fund, Putnam Convertible Income-Growth Trust, Phtnam Florida
16 Ta( Exemp! Income Fund, Putnam Massachusetts Tax Exempt Income Funds, Putnam _
17 §§ Michigan Tax Exempt Income Fund, Pljma'm Minnesota Tax Exempt Income Fond, Putnam

‘_ 18 I Money Market 'Fund, Putnam Municipal Income Fund, Putnam New Jersey Tax Exempt Income .
19 |} Fund, Putnam New Opportunities Fund, Puinam New Value Fund, Putnam New York Tax

20 } Bxempt Income Fund, Putnam New York Tax Exempt Opporturiities Fund, Pm Ohio Tax

21 Exempt Income Fund, Putnam Pennsylvania Tax Exempt Income Fund, Putnam Tax Exempt -
4'225- Income Fund, Putnam Tax Exempt Money Marke! Fund, Potnam Tax Smart Equity Fund,

23 | Putnam Tax-Free H1gh Yield Fund, Putnam Tax-Free Insured Fund and Putnam U.S.

24 Gov&nmcnt Income Trust. Putnam Investment Funds is located at One Post Office Square,

§ Boston, Méssachu;setts. ‘ .

38.  Defendants Janus Capital Corporation, Janus Capital Management, Janus

M. BB

[ )
oJ"

Investment Fund, the Janus Funds, Bank of America, Banc of America Advisoré. Banc of
America Capital Management, Nations Funds, Inc., the Naticns Funds, Bank Onc Corporation,

-y .
-

et
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1 || Banc One Invmment Adv1sors.. The One Group Mutual Funds !.he One Group Funds, Strong
Financial Cotporauon. Strong Capital Management, Inc., the Strong Registmnts. the Stmng
Funds, Alhance.Holmng. Alliance Capital Management, Alllance C‘orporauon, AXA Financial, _
Ine., AlhanccBmxstem chtstmnts, the AlhanceBemstcm Funds, Marsh & Mclellan, Putnam -

58 Investments. Pulnam Investment Management and the Pumam Funds are referred to collectively

39,  Defendant Edward J. Stem (“Stern”) is a resident of New York, New York. Stern
| was the managing principal of Canary Captta] Partners, LLC. Canary Invcsnncnt Management. }
{ LLC and Canary Capltal Partners, Ltd. (collecuvcly, “Canary™), and was an actwc patt:clpam in '

- | the unlawful scheme alleged herein.

| 40. ' " Defendant Canary Capital Partners, LLC is a New Jersey limited liability

| company with oftucs at 400 Plaza Drive, Secaucus. New Jersey. Canary Capital Partners, LLC
(| wasan active partnctpant m the unlawﬁll scheme a]leged herein.

41. Dcfcndant Canary Investment Managammt LLC isa New Ierscyhmlted

42.  Defendant Canary CapItal Parmcrs, Ltd.isa Bcrmuda limited habﬂny company. | : | o
' | Canary Capital Partners, Ltd. was an active _pa:rhclpant in the unlawful scheme alleged herein.
Q___R_QEEE.NDAN_I.S |

| 43. Defcndant Kaplan & Co Secuntles, lnc is'a broker dealer located in Boca

§ Raton, Florida. WhICh Canary approachcd afier hearing that it provided late trading.

44,  Defendant Security Trust Company (“*STC™) is a provider of corporate trust . : o i

24 | services o retirement plans, lhll‘d~p3.l’ty admxmstmtors and various industrial clients. It became

.25 Cnnar,v’s partner in a wide-ranging late trading and timing venture, STC is headquartered in
E Phoenix, Arizona. ‘

N1 19
“er S, OF

Ll

PRIVATE ATTORNEY OENERAL COMPLAINT Page 9
. age

ﬁ-—_——————-———-——-




| V]

O 00 ~1 AN W ™ W

e
. {,'.

q-’

- N .
La NG

" Milt Policzer 777 213 974-8ubb

-

services, wnh offices located at 9665 Wilshire Boulevard Third Floor, Beverly Hills, Cahforma

{90212,

46. 'fhe_ true names and capacities of defendants sued herein as Does 1 ttcrquéh

] 500 are other active participants in the widespread u:_ilaWﬁJl conduct all;aged heréin whosé
identities have yet to be ascertained. Such defendants were secretly pcrmittéd to engage in
-impmpe;' trading activities at the expense of ordinaxy'mutual fund investors. such as

Plaintiff and the other Janus Famds, Nations Funds, One GmupFunds, Strong fimds and _
AllianceBernstein Funds mutual fund holders in e).change for Whl(:h these John Doe defendants

prowded remuncrauon 10 the fimds’ managers. Plaintiff will seck to amend this complaint to
state the lruc names and capacmes of said defendznts when they have been ascertained.
IV.

BACKGROUND

' 47. - From 1999 1o 2003, Canary engaged in two franduledt schemes and benefitted to

1 the c:\:tent of tens-of millions of doliars at the expense of mutual fund investors. Both sohcmcs

mvolved the complicity of mutual fund managcment companies that violated their fiduciary
duties to thgr customers in return for substantial fees and other income for themselves and their
affiliates. '

48.  The first sclieme was Canary’s “late trading™ of mutual fund shares. As described

in greater detail below, the daily priéc of mutual fund shares is generally calculated as of 4:00
pam. BST. Orders to buy, sell or a:change mutual fund shares placed at or before 4:00 p.m. EST
ona given day xiéeivé that day’s price‘ Convu'scl'y. orders placed after 4:00 p.m. EST are
poscd fo be priced using the following day s pnce Canary agreed with ceztam ﬁnancml
institutions that orders Canary placed aﬂer 4p.m.ona gwcn day would illegally 1 recexve that

processed lawfully). This allowed Canary to capitalize on post- 4:00 p.m. ml'onnanon'wb.ﬂc
4 thos¢ who bought their utual fund shares lawfully could not. '

49.  The sccond scheme involved “timing™ of mutua! funds. “Timing" is an

45.  Defendant B Oxford & Company is a provider of discount and onliné brokerage

day’s price (as opposed to the next day’s price, which the order would have received had it been

PRIVATE ATTORNEY GENERAL COMPLAINT :
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1 {f investment technique involving shori-term, “in and out” trading of routual fund shares. The

(3%

‘technique is designed to exploit inefficiencies in the way mutual fund companies price their

shres: This practice is by no means limited to Canary. It is widely acknowledged

‘that ﬁmiﬁg inures to the detriment of long-term shareholders. Because of this detrimenial

effect. mutual fund 'prospectuss typically state that timing is monitored and the funds work o

prevent it. Nonetheless, in return for investments that will incrcase fund manaém' fees,
L’ fund managers enter mto undxsclosed agreements to allow timing. o -
50. - In fact, certain mutual fund companies have employees ( gcnera}ly referred to as

O o N W s W

the *iming policc") who are supposed (o fervet out “timers™ _and puta stop' to. theu‘ shont-term

‘ 10 trading aéti'vity. Nonetheless. the mutual find hanagers arranged to give Canary and other

1B market nmcrs a “pass™ with the timing police, who would look 1he other way rather than attempt
120 shut down their short-term trading. v

13 51.  The mutual fund prospectuses created the misleading impression that mutual

funds were vigilantly protecting investors against the negative effects of timing. In i‘act. the

-opposite was true: managers sold the n ghit to time their funds to Canary and other hedge fund
investors. The prospectuses were silent about these arrangements.

| 52, Asaresult of “late trading™ and “timing" of mutual funds, Canary, the
mutval fund companies and their inlermediaries profited handsomely. The losers.were
| unsuspecting long-term mutual fund investors. Canary’s excess profits came dollar-for-dollar
 out of their pockets. ' |

A, Late Trad!ng
53. Canary s practice of late lmdmg exploited the unique way in which mutual funds

set their pncw Mulual f‘unds are valued once a day usually at 4:00 p.m. EST, when the Ncw ’
York market c]oscs The price, known 2s the Net Asset Value or “NAY,” ge'nerally reflects the ' ,

closing prices of the securities thal comprise a given fund's portfolio, plus the value of any cash
that the fund manager maintains for the fund, A mutual Rmd stands ready to buy or sell (the
mutual fimd industry refers to sales as “redemptions™) its shares at the NAV with the public all .

qeebor st B

PRIVATE ATTORNEY GENERAL COMPLAINT

]
-




X

“w

VB N A A

e e .
—— e —

Milt Policzer - ' 213 874-8866

day, any day ~ but unlike a stock, the priée of a mulual fund does not change during the course
of the day. Accordingly. orders placed at any time during the trading day up to the 4:00 p.m.
r:uioﬁ' get that day’s NAQ. but ap order placed at 4:01 p.m. or thereafter receives the ﬂext day’s
NAYV. This is the rule of “forward pricing,"which became law in 1968.
. 1. The Purpose of “Forward Pricing”

54, This system assures a level piaying field for investors. Mmﬁal fund invx;ors do
not kaow the exact pﬁoe at which tﬁei ¢ mutual fiind orders will be executed at tile_ time they |
| piaéc the orders ( unlikc stock investors), because NAVs are calculatesd“aﬁer ihe Md closes.
Orders placed on or before 4 p.m. on a given day are filled at the NAV determmed that day :
| while ordces pIaced aﬂer 4 p.m. are filled at the NAV calculated the next day. Thus, all investors
have the same opportunity (o assemble “pre-4:00 p.m. information” before they buy or sell. And
J oo investor has {or at least is supposed to have) the benefit of “post-4:00 information” prior to
making an investment decision. The importance of this protectxon becomes clear whcn, for
example, there is an event aRer 4:00 p.m. (like an uncxpectedly positive corporatc wrmugs
nnnounccmmt) that makes it htghly probable that the market for the stocks in a given fund will
{open sharply higher the next day. Forward pricing ensures fzimess: those who bought the fund
dunng the day. before the mformatson came out, will enjoy a gain, Those who buy shares in the
fund after the announcement are not supposed to share in this profit. Their purchase order
should receive the NAV set at the end of thenext day, when fhe market will have digested thg '
naws and reflected its impact in higher prices for the stock held by the fund-and, thercfore, a
higher NAV for the fund. ~ '

55. An iﬁvmtﬁr who has the abi lity to avoid forward pricing and buy at the prior
NAV enjoys a significant trading edge. He or she can wait until after the market closes for
signiﬁcam ncwé s_uch as the abévc-carnings announcement to cbmc.out,-_and then buy the fund
. fat the old, lo;v NAV that does not reflect the impact of the new information. When the market
goes up the nesxt day, the lucky in’vesior would be able to sell and realize ao arbitrage profit
based solely on the privilege of trading on the “sta]e"'NAV.

PRIVATE ATIORNEY GENERAL COMPLAMNT
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56.  Dollar for dollar, the late trader’s arbitrage bmﬁl comes out of the mutual fund
that the late trader buys. In essence, the late trader is being allowed into the fund after itis
closed for the day to participate in a profit that would otherwise have gone completelyto the

v fund's buy-and-hold investors. When the late trader redeems his shares and elairis his profit, the

mutusl fund manager has either to sell stock or use cash on hand — stock and cash that used to
bejong to the long-term investors ~to gi’yev the late trader his gain. This makes laté trading
basically a zero-sum game. PQtting to one side the in\}ekﬁnmt results of ;hc mutual fund for the
brief time that the late trader actually holds it, the late trader's gain is the long-term investors’
oss. The forward pricing rule was enacted to prevent this kind of abuse. See 17 C.ER. §
M0261(2). - |

2. Summary of Canary's Late Trading

57.  Canary engaged in late trading on a aily basis from in or about Match 2000 until
July of 2003. It targeted dozens of mutual fands and extracted tens of millions of dollars from
then:. Dun‘hg the declining market of 2001-and 2002, it u;cd late trad.ing to, in él‘fect, sell

mutual fund shares short, This caused the mutual funds to overpay for their shares as the market

went down, serving to magnify Iong-tcnn mvcstors losses.

58.  Canary obtamed some of its late trading “capacity” (the oppommny to engagein

late trading) directly from one mutual fund manager. the Bank of America. Bank of America
installed special computer equipment in Canary’s office that allowed it to ‘buy and sell Bank of
America’s own mutual ﬁxnds -- the Nations Funds -- and hundreds of other mutual funds af the
4 oop .Jm. price until 6: 90 p.m. New York time. In return, Canary agreed to leave millions of
dollars in BanL of America bond fonds on a long-term besis. Thcscparked funds are known in
the trade as sucky assets.”

'59.  Cenary obtained additional late trading capacity from 1mermedmncs. mcludmg

defendant Security Trust Compan y(“STC™), an Arizona company prowdmg trust administrative

services [mcludmg acccss {o mutual funds) to rehremenl plans. STC gave Canary the abﬂny to

»|] trade hundreds of additional mulual {unds as late as 9:00 p.m. New York time. So profitable was

PRIVATE ATTORNEY GENERAL COMPLAMNT
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this opportunity that STC ultimately demanded, and received, a percentage of Canary’s
l|wirnings.

60. Mutual funds are meant to be lon g-term investments, They are dcsigne& for buy-
1 and-hold investors, and are tbcrcfbye the favored homes for Americans’ mﬁmcnl and college
savings accounts Nevc'}théless, quick-mmamunci traders routinely try to trade in and outof

h certain motual funds in order to cxplon inefficicncies in the way they set their NAVs

soooxx..mv}b‘wm

value of securmcs teld in the fund's portfolio. Tha:e prices are “sra!e" because they do not -

—
o

necessarily reflect the “fair value™ of such securities as of the time the NAV is caloulated. A

-
p—

typical example is 2 U.S. mutual fund that holds Japanese shares. Because of the time zone .
difference, the Japanese market may close at 2:00 a.m. New York time. Ifthe U.s. mutual fund

—
[\

-
W

h manager uses the closmg prices of the Japancse shares i in his or her fund to amve atan NAV at
14

tere have been posmvc market moves during the New York trading day that will cause the
16 '

17

Japanese market to rise when it later opens, the stale J apanese prices will not veflect them, and
the fund’s NAV will be artificially low. Pui another way, the NAV does not reflect the true

current market value of the stocks the fund holds. On sucha day, a trader who bﬁys the 'Japan&e:

9 : : _
“fund at the “stale” price is virtually assured of a profit that can be realized the next day by -

20 . . ) . B . . .

 selling. This and similar strategies are known as “timc zone arbitrage. " Taking advantage of

this kmd of shogt-term arbitrage repcatedly ina smgle mutual fand is called “timing™ the fund.

a2
‘ 62. A similar type of timing is possible in mutual ﬁmds that contain illiquid

23
24
25
2¢:
21
28 4
( 63.  Like late trading. effective timing captures an arbitrage profit. And like

fund’s NAV stale, and thus openitto bciﬁg timed. This is sometimes known as"‘liquidify .
arbitrage” '

K}
-

1. The Effect of Timing on Long Term Shareholders

61, Tbls strategy works only because some f\mds use “mle prices to calculatc the -

securities such as high-yield bonds or small capltnhzatlon.sqqckg Here, the fact that some of the
fund’s securities may not have traded for hours before the New York closing time can render the

PRIVATE ATTOURNEY GENERAL COMPLAINT
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1 {l late trading, the arbitrage profit from timing comes dollar-for-dollar out of the pockets of the

[ ]

long-term investors: the timer steps in at the last moment and takes part qf' the buy-and-hold

i uvéstors’ upside wﬁm the market goes up, so the next day's NAV is reduced for those w}_nb are

3
4 [ still in the fund. Ifthe timer sefls shor( on bad days ~ as Canary did ~ the arbitrage has the
5 § effect of making the next day’s NAV lower than it would otherwise have been, thus magmfymg
6] the loss&c that mvaiors are e.xpenencmg ina debhmng market.

64. Timing is not entirely risk free, however. For cxamplc, the txmer has to

6
7
8 keep his or her money in the target fund for at lcast a day. so he o she may enjoy addmonal
9 | gams or incur losses, depending on the marker. But such gains and losses are dxstmct from the . _
10 } timet's arbxtragc proﬁl which is essenfially crystalfized at the moment of purchase. ‘ - ‘ ;

Iong—lcrm mvestors. Indeed, trades ncccssxtatcd by timer redempmns can also lead to neahzatxon

W 65.  Besides the wealth transfer of arbitrage (called “dilution™), timers also

12 % harm their target funds in a number of other ways. They impose their transaction cosls on the

13 i
g

ef taxable capital gains at an undesirable time, or may resultin managers having to sell stock i
¥ mto a falling market. Accordingly, fund managers-oﬂcn seek (o minimize the disruptive impact |
of timers by keeping cash on hand to pay out the timers’ profits without having to sell stock. A
17 u This "strategy” does not eliminate the transfer of wealth out of the mutual fund cavsed by I . J
timing; it only reduces the administrative cost of those transfers. Hdwévcf, at the same time it ‘ :
can also reduce the overall performance of the fund by requiring the fund manager to keep a
certain amount of the ﬁm’ds':éssets in cash at all times, ttms depriving the investors of the

{4 advantages of béing fully invested in a rising market. Some find menagers evu:1 enter into _
special investments as an aliempt to “hedge” againsl timing activity (instead of just refusing to ;
B H allow it), thus devmung altogether from the. ostct;mble mvcstmcnt strategy of their funds, and 1
incurring !‘unher unnsacbon costs. '

2. Tools to Combat Market 'l’inijng

B,

66.  Mumal fund managers are aware of the damaging effect that timers bave

1

% -
3 ',""7 [~ 44 .,.\\.'\

on their funds. And while the cﬁ'odts on individual shareholders may be small once they are

spread out over all the investors in a fund, their aggmgatc itnpact is not. While it is virtually
PRIVATE ATTORNEY GENERAL COMPLANT

L.

Page 18




R T - Y T T
e = .

VA W P A e e—

impossible for fland managers to identify every timing trade, large movements in and out of
fun@s -- like those made by Canary — are casy for managers 1o spot. And mutval fund managers
have tools 1o fight back against,ﬁmers. , . '

67. Fund managers typically have the power simpb} fo reject timers’ purchases.
Many funds have also in;titﬂtéd short-term trading fees‘(‘.‘early rédémpﬁon fees™) that
effectively wipe out the aﬂ;ilragc that ﬁmgrs e:cpioit, Gcncrally, ﬁxesc fees go directly into thg '

affected fund to reimburse it for the costs of short term trading. In addition, fund managers are ¢

required to update NAVs at the end of the dayin New York when there have been market
'moves that might render the NAV stale. This s called giving the fund a “fair value" k

eliminates the timer’s wbiﬁage. As fiduciaries for their investors, rutual fund managers are
obliged to do their best to use these weapons to protect their customers from the dilution that
timing causes. _ _ |

3. Incentives for Allowing Market Timing

68. Typical'iy & single management corﬁpany sets up a number of mutual funds to
form a ramilj For example, Banc of America Capital Management, LLC is the manager for the
Nations Funds family, inéluding Nations International Bquity fund, Nations Small Cap fund and
so on. While each mutual fund is in fact its own cormpany, as a pi-acticaj matter the management
company runs it. The pt':mfolio managers who make the investmenf decisions for the funds and
the executives to whom they report are all typically employees ol the

management company, ot the mutual funds themsqlvcs. Still, the management company owes

'. fiduciary duties to cach fund and cach mvcstor

69. The managemem company makes its profit from fees it charg&s thc funds
for financial advice and other services. These fecs are typlcally a percentage of the assets in the
fund, so the more assets in the family of funds, the more money the manager makes. The timer
ﬁnderstands fhis perf;cﬂy, and frequently offers the mnnaéer more assets in exchange for the
right to time, Fund managers have succambed to lemﬁtation and allowed investors in the fargel
funds to be hurt in exchange for additional monéy in their own pockets in the form of higher

management fees,

= PRIVATE ATTORNEY GENERAL COMPLAINT
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70.  Canary found many mutual fimd managers willing to take that deal. In the penod ‘

from 2000 to 2003, Canany entered into agreements with dozens of mutual fund families
allowmg it to time many different mutual funds. T ypically. Cana.ry would agree with the fund
manager on larget funds to be timed - often inteational and equity funds offering time zone or

liquidity arbitrage — and then move the timing money quickly between those funds and a resting

place in a money market or similar fund in the same fund family. By keeping the monéy — often -

many million dollars -- in the famﬂy. Canary assured the manager that he or she would collect

managernent and other fees on the amount whether it was in the target fund, the resting fund, or

moving in between, In addition, sometimes the managet would waive any applicable early

"} redemption fees. By doing so. the sanager would directly deprive the fund of money that would

have pamally reimbursed the fund for the impact of timing _
7L, Asan additional inducement for allowing the timing, find managers often
received “'sticky assets.” These were typncally long-term investments made not in lhc-mutual

fimd in which the tirm'ﬁg aclivity was permitted, bul in one of the fund manager’s financial

} vehicles (e.g., a bond fund or a hedge fund run by the mﬁagcr) that assured a steady flow of

fees to the manager.

4, Failure to Disclose Timiag Arrangements. ‘
72.  These arrangements were never disclosed 10 mutval find investors. On the

conLrax&, many of the relevant mutual fund prospectuses contained materially misleading

statements assuring investors that the fund managers discouraged and worked to i:rcvem mutual '

fund timing. For examplc. the “Etcesswe Trading Policy™ in the February 25, 2002 prospectus
for the Janus inoomc Funds states:

Frequem irades in your account or accounls controlled by you can d:srupi
portfolio investment strategies and increase Fund expenses for all Fund .

. sharcholders. The Funds are not intended for market timing or excessive trading.
To.deter these activities. the Funds or their agents may temporaril az or petmanently
suspend or terminate exchange privileges of any investor who makes more than -
four exchanges out of a Fund in a calendar year and bar future purchases into the
Fund by such investor. In addition, the Funds or their agents also may reject any

. purchase orders (including exchange purchases) by any investor or group of
investors mdeﬁmtciy for any reason, including, in pam::ular. purchase
orders that they believe are attributable to market timers ot are othemnse
excessive or potentially distuptive to the'Fund.

PRIVATE ATTORNEY GENERAL COMPLAINT
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Orders placed by mvestors in v:olanon of the exchange lirnits or the excessive:
trading policies or by investors that the Fund beheves are market timers may be
rc.vokcd or cmceﬂtd by a Fund. .

Nevertholcss. as described ﬁu‘tha' bclow. Canary was allowed to time a Janus fund subject 1o '

such a pro;pcctus,
73, _ Cahaiy imlized tens of millions of dollars in profits as a result of these timing

‘ arramgcments In many cases these profits also reflect late tradmg, as Canary would frequently

negotiate a timing agrccmentmﬂ\ amutual fund managemcm company, and then procwd to
late trade the target funds through Bank of America, ST C or another mtmned:ary.
o | FACTU LEGATIO]
A, Sterp and Canagg Qggltﬂ |
74.  Beginning in or around 2000 defendant Stemn bec.ame a full -time investor and
mc_axiey manager. He had two main busm&csx. {1 investing i in vgnous. hedge funds run by others

1l and (2) the rapid-fire trading of mutual funds. The Jatter was done through Canary Capital

Partners, LLC, a hedge fund devoted to late trading and ﬁmihg hmuﬂ funds. (Canary Cepital
Partners, Lid. is a sister hedge fund engagcd in mutual fund timing.) N
75. Cenary employed a number of professionals and traders, and used so;ﬁushcated
computer models and cqmpment in order to identify and then exploit late trading and timing
opportumhes Because so much of its business occurred after the close of U.S. markets, Canary

} cmployees regularly worked into the evenmg.

76.  Stemisthe Managing Mcmbu' of Cannry l.nthmem Management, LLC. which
necetves a fée for managing Canary assets calculated as 1.5% of assets under management and
25% of prolits above a certain threshold, As of July 2003, Canary Asset Managcmem had

. tecewcd appmxzmately $40 miltion i in Canarymmagcmem and incentive fees The size of thcse ,

fees reﬂcc_ts the phenomenal success Canary enjoyed both in terms of its lradmg results and the
amount of capital n was able (o gather in (he fund.
B. Profits and the Growth of Canary .

. 71. Slc.m began tinﬁng trading in July of 1998. Initially he used only money he raised

* yrrte,
MATr
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from private sources. In 1998, Stem made a profit of 18%: in 1999. his profit was [10%.

78.  in September of 2000, Canary beganfto aégept capital from non-family investors.
Tn the year 2000, Caniary eamed its investors a retamn of 49.5% (et of fees). whill the S&P 500
declined by 9% and the NASDAQ deolined by 39%. By carly 2001, Canary and Canary Capital
Partners Lid. had §184 milion iu assets. | | -
- 78 By the end of 2001, the assets of Canary and Canary Capxtal Parmers Ltd.

hed grown to approxunately $400 milfion. .In 2001 Canary eamned a refum of 285% (netof - |
fees) while the S&P 500 and the NASDAQ declined by 13% and 21%, respectwcly

80. In 2002, (he assets of Canary and Canary Capual Partners, Ltd. mcreased 10 $730
| million. Canary camed 15% {net of fees) in 2002, w‘mle the S&P 500 and the NASDAQ
declined by 23% and 31%, respectively.

R R L S O

od el pme
N =~ ©

8 1, Canary cxpcnenced disappointing retumns of 1.5% in the fi rst five months of

—
w -

""003 as U.S. equnty markets were rising. As a rtsult. in or about May. 2003, it decaded to retirrm

——d
BN

all fands contributcd by outside investors. In his letter 1o these investors annonncmg the
*dectsxor_x Stern wrote: “We hope that you considered the ride to be a good one. ...

anary’ dln Strat

82. Stem evolved and improved his tmdmg strategies over time to-achieve these
above-market results. Prior to 2000, Stern followed 2 s:mple_tmn’ug strategy that consisted |
largely of buyiag a small cap technology fiund (subject to “liquidity arbitrage™) in a certain fund

{ family on days when the market was up, and selfing it when the market began to decline. Stern
] was able to do this over and over again - systematically transferring wealth out of the fund ~ -
{ because of an understanding he had with a senior executive of the fund family, who allowed .

{ Stem unfimited timing privileges and received a “sticky asset” private equity fund investment in
return. - '

83‘. Canary's interest in similar negotiated timing cabacity,deals never ﬂégged. and it

[ ¥

continued to devote cousiderable energy to finding such opportunities in 2000, 2001, 2002 and
2003. [ndeed, stanting in late 2000 Canaxy engaged a consultant who was devoted exclusively to

1o

nJ
o 9‘3"?‘74‘ 2r

=
.-

lookmg for txmmg capacity. By July of 2003, Canary had negotiated (sometmws chrectly, and
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sometimes through intermediaries) timing capacity agreements with appmximately thirty mutual

},\oooqmmg.w"&‘,'
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§ offices of Kaplan & Co.,” and holds out the possibility of Kaplan & Co. execunngu'ades

fand families, mariy of which involved “sticky assets™ of one kind or another.

84 12000 .Canary also bcgﬁ’n to expand its timinghcapé'c':'ity through an approach
calied “ummg under the radar.” This refers to, placing trades in mutnal fund shares in such a way
that tho timing activity is difficult for the riutusl ﬁmd family whose funds are targets 1
to detect. Timers pursuing this stralegy trade through brokers or other intermediarits (fé_r ,
instancc STC and Bank of Ametica pfovided this service in addition fo late trading) who
process large numbets of mutual fund trades every dny through omnibus accounts whm trades .
are submitied to mutual ﬁmd compames en massc ‘I‘hanmnr hapes that his  activity wm not be 8
noticed araong the “noxsc of the ‘ommnibus account. -

85.  While Canary targcted a number of funds for timing “under the radar,” these A
'an'aﬁgeme_ms were never Jasting or dépendable. They were subject to being shut down at any
~tivme if the mutual fund company noticed the unusual activity. ft was mich better business for
Cenany to negotiate for timing capacity dxrectly with the fund managers, even if it had to tieup \
some of its capital in *“stioky assets” to doso..

86.  Inearly 2000, Canary began to engagc in late trading. Its first opportunity came
in the form of an agreement with defendant Kaplan'& Co. Securities Inc., a broker dealer
located in Boca Raton, Florida, which Canary approached after hearing that it provided latc
tradmg. This coniract prqvidts that "[ﬂinal_instrucﬁox_‘\s; for trades to be executed for Client shall |
be provided (elephonically or by e-mail and sﬂall be received no k_u&thm 4:30 pam. EST at the .| - '

received later than that. In May of 2000, Canary sntered into its ‘agreement with STC, and
‘gained the capability of submitting its orders until 8:30 p.m. New York time, Canary connnued
to expand its channels for late lradmg m following years, ummalely settingup a munbet of

| seperate arrangements ( mcludmg. most notably, Bank of Amenca, which arrangement is .
described in more detail below) that allowed 1t to trade after the New York close. As one
example, in August of 2002 Canary entered into a contract with the broker-dealer JB Oxford &
Company that provided:
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Each day that Customer intends to engage in mutual fund trmwacnuns, Customer

shall send via Excel spreadsheet or other mutually acceptable means to JB Oxford

a list of proposed transactions before 4:15 p.m. New York Ume . Customer

intends to conffrm and activate such trade communications via telephonc by 4:45

pm., New York time . ‘ » ,

JB Oxford received 1% of assets traded 2 compensahon for thcsc services. _

87. In ..001 faced with droppmg markets, Canary dcvcloped a camplcx slmtcgy that
allowed it to in effect sell mutual funds short and profit on declining NAVs. To achieve t!ns.
Canary first needed to determine the exact portfolio makcup ofa target mutual fund. Mutual
ﬁmd managers were happy to pmvxde this information to Canary C‘nnary would then ( 1) selt -
these securities short to creatc a negauve murror nnage of the fund and () buy the fund in an

offsetting amou;xt., As a result, Canary would own the shares.of the fund. but be overall “market

| neutral.™ 1t would then wait, fully hedged, until there was & market event that would drive down

the fund’s price and create an opportunity for arbitrage. Canary would sell the shares back to the
fund that day at an artificially high price (because the NAV would not yet fully reflect the
matkel movemerit do'wriward) and then close out theshpﬁ position wiﬁrchcapcr; market pnce
shares. The cash lef over was Canary’s profit. To reduce the transai:lion costs of the sfra;cgy.‘
Canary worked with derivatives dealers (including Bank of America) to create “equity baskets"
of' short positions in fond holdings that mimicked the effect of shorting every stock in the fund, f
with one customized “basket™ per fund. This strategy served Cinary weli through the market
drops in 2001 and 2002,

D ko ica

q - 88. Canary'é most extensive late trading and timing _relationsﬁip was Qvith.the' Bémk

of Americs. Starting in 2001, the Bank of America set Canary up with 8 state-of-the-art
electronic late trading pIatform, allowmg it lo. trade late in the hundreds of mutual fundsthax
the bank offers to its customers. Bank ot‘ America gave Canary penmssion 0. ume ns own

: ] credit to finance this late trading and timing, and sold Canary the derivative short posih;ons it

needed to time

_{ the funds as the market dropped. None of these facts were disclosed in the Nations Funds

mutual fund Famxly. the “Nations Funds.” provided Canary with approximately 3300 million of
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J closed until 6:30 p.m. New York time, without having to.speak to a Bank of America

Iprospectuscs. In the process, Canary became one of Bank of America’s largest cixstomas. The

relatlonshxp was mutuatly beneﬁcual Canary made tens of millions through late tradmg and
ummg, wh:lc the various parbs ofthe Bank of America lhal scr'wced Canary made millions
lhemsclvcs. All of this acuvny was coordinated through the Bank of Amenca broker who
brought Canary in as a client, Theodore C. Sihpol, III.

1. Setting Up the Stern Relaﬂonship

89, Dcfcnda.nt thpoL who works in the Banc of America Secunucs (“BAS") h:gh-
net worth gmup Sihpol visited Steru at his officein April 2001.

90. Dunng (hat mcctmg. Stem outlined Canary's approach to nmmg mutual funds
and results it had achlevcd domg so, but did not mention [ate tradmg He aslced if Canary would |
‘be allowed to time the Nations Funds family, and proposed that the Bank of America oould both:
lend Canary the money to do 50 and pro‘v.id; clearing semcs for the ummg trades. Sihpol
agreed to check with the Bank of America and get back to Canary He rétuméd to the office and
set about obtzumng approval for Canary's proposal from his superiors. '

91, " After msking some inquiries within the Bank of America 2nd speaking with

|| Stemn on the telephone, Sihpol asked Stern to come to the bank’s New York headquarters and

explain his proposal in person to a larger group that included representatives from the BAS
clearing business. At this meeting, which took place in late April, 2001, Stern and two of

| Canary’s traders explained their stratcgjr to the Bank of America group again, discussed their
. crcdlt needs, and presented a list of the Nations Funds they would most like to time.

92. thn the conversation tumed to clearing, the representatives of the BAS
clearmg business offered to selup Canary with direct access to lhe bank's. clcmng ﬁmc(ton
through their electronic ADP system. Usmg technology that was proprietary to BAS, Canary .
woufd be able. to ;.nter its trades directly into ,Cangry"is computers &n New Jersey after the ma‘.rkgt 1

representative. The réprweﬁtaﬁves of the bank’s clearing business mentioned this -lﬁte trading
capability as an additional selling point for ADP.

. 93, The meeting was a success. The parties agreed to go forward, subject to tinal
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approval of the list of Nations Funds to be timed. Silpol pnrparcd a memorandum summan'zing A
the Canary/Stem relationship and their efforts 1hns far to implement Canary’s mutual fund
tmdmg slraxcgy This-memd, dmcd April 16, 2001, was sent 16 Charles. D. Blycc!and. hxs
supenor m t.he high-net worﬁ:; brokcrage busmcss at BAS,andto a BAS covmphanoe officer.”

Among other thmzs. thc memo notes that:

. Canary uses a proprietary strategv mvohnng market nmmg through dmly
‘mutual fund tra mg; .

s (a) the “immediate obJectwe was to 1m‘glamem Canary's * pnetary market-
timing lradmg strat :% , through the use o [BAS’] mutual find clmng 4
operations,” (b) initially it was contemplated that Bark of Araedca would permit
Canary to time $20 million to $30 m:lhon in Nations Punds, and (c) Can .
;c?nu&lm a "stxcky asset mvestment of the same amount of money in at:ons

*(a) mmaﬂy Canary would execute its mutual find ummg trades by callmg the
wrades into Sihpol. (b) later, however, Canary would be provided & direct hink to
BAS’ proprietaty mutual fund clearing system, and (c) the BAS oleanng
department had approved installation of the “direct link;" and

! « other potential bisiness Bank of America, could pursue with Canary and the.

: Stern family included a potential $100 to $200 million tine of credit 1o facilitate
i Canary’s trade operations and ‘s $25 million (0'$30 million opportunity for the
BAS" derivatives desk to assist Canary in shorting the stocks owned by the
h mutue] funds Canary was timing.

 Sihpol acknowledged that Canary’s requesis were “'a bit unorthodox,™ but stated that Canary

NI IR Y S T Sy

“made it clear they are not only willing to play by the guidelines we agree on, but also pay
| [Bank of America] for the value we can 2dd.” ' |
94, Brycélahi Sihpol’s branch manager, favored the market timing relationship with

1 { Canary nnd would later commend the diligence of Sihpol and h:s teamto somc of the mast .
senior BanL ‘of America execuuvw The BAS comphancc represantaﬂve uut!ally quesnoned the
propriety of piving a client “direct access™ 16 BAS’ mutual fimd clearing capabmlws.

Apparently the complmnce officer’s concerns were satisfied when Sihpol informed hnn that

other Bank of Amenc.a employees “'felt the business was wortJ\whue and an appmpnatc use of ‘ i
{Bank of America’s] resources.” |

95.  OnMay 1, 2001, Canary sent Sihpol a lefter confirming the Nations Fundshe | ~ . o

‘-".;-ﬁ.,.‘g., K]

hoped (o time and pmx'idmg the dollar amounts ol'timing for each ﬁmd. Initially. Canary g
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intended to time four funds - Nations Convertible, Nations Intemational Equity, Nations . u

—

Do

Emérg,i.ng Markets and Nations Small Cap - in an aggregate amouat of $16.8 mﬂlion. Theshort { | T

teﬁn trading was to average one “round furn” per week (1.e., one purchas’g and one sale of the , : .?
mutual fund shares each week). A selling a fund, the proceeds of the sale were to be 1
depasited into a Nations money market fund or short-term bond fuiid until such time that Canary
decided to “redeplo ' it for the next ttming trade in the “gpproved” Naﬁoné ﬁmds. ‘

96. . The letter fixrther confirmed the tnderstanding veached wnth respect to manual,

electronic and late tmdmg. and BAS® mtentlon to provide financing for it. Canary wrote:

opo.«ap\c_:-#u.é

- Weplanon tmnsaeung our trades manually at first ( vxaFax), at a time of day that A ' ‘ ‘
isa hule bit earlier than [the BAS clearing representative] specified i our first :
meeling. As soon as ws can work out our lending arrangement with the bank and
begin transacting electronically via ADP, we will draw down leverage against the

. capital we have deployed in the Nations funds, effectively increasing our trading

capital with your to 532 million. If all goes well; this capital should grow
larger a8 we get a sense of what trades can and cannot be done via the Banc of,
America Securities Platform. We really would like to get. going with ADP and
begin trading electronically as soon as possible,

Canary a.lso confirmed one of Bank of America's rewards for allowmg such timing. actmty-

“sticky asscts The letter notes:

funds in an amount equal to the dollars that...[a special putpose mutual fund ,
_ timing vehicle affiliated with Canary] trades, For the time being, we have chosen
18 to mvestF in Nations Short to Intermediate Government and Nations Short Term
Inconie Fund.... _ : ) - '

wvh It is also our intention to commit “permanent™ capual 10 Nztions

~ 97.  Though Sihpol had obtained the go-ahead ﬁpm clearing operations, his branch -

A manager and the compliance depariment, he still needed the consent of Banc of America Capital -

Management, LLC ("BACAP‘ "), the, mvslment Taanager ol the Nahons Funds. Slhpol had kqn .

JiRobert H. Gordo the co-President of BACAP abreast of the negotiations with Stem from
¢ beginns ' from bim the Eist of Nations Funds from which Canary had

ade its/selection oftarget funds. On May 3, 2001, Sihpol sent Gordon an e-mail, apﬁai"er;ﬂy '
a copy of Canary’s May 1. 2001 letter, in which he advised Gordon of the names of

¢ |f would be “making the dollar for doliar investment in the two shori-4erm government funds.”

8.  Sihpol also sought to enlist Gordon's assistance with Canary's praposed
X . PRIVATE ATTORNEY GENERAL COMPLAINT
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1 pdzrivativmtmnsactions involving the securities held in certain of the Nations mutual funds. In

[ ]

the same e-mail, Sihpol wrote;

' Addmonally, if you could...let us know what the most efficient, proper way of
getting the portfoho s positions and weightings to Cookaucl that won!d put us on

track for a conversation w:th our dmvatzves desk.
Thanks again for all your help....
" Ted

—~

3
4
5
6
7
5 That same day. Gordon forwarded Sihpo!'s e-mail and its attachment 1o various scmor managexs
9

. thhm BACAP as welt s oertam individual portfoho managers. Gordon wrote:.

wofl I've spoken to a pumber of you abont this day trading exceplion. The account is .
_ the Stern Family, a significant and growing GCIB/Bank rclauonsh:p Alsa,nice . o
1 incentive of matching fimds.in the Short-Intmdt, Gov't Fund....
: thanks, and let meknow if there are any issues.

12 Apparently, no one raised any issues, Indeed, afier being potified in a subsequent e-mail from
13 '

_14 L forwarded the c-mail to various BACAP personnel confirming that Canary was ‘‘an approved
15 . '

Sihpol (hat the $20 million in “sticky™ assets promised by Canary hed arrived, Gordon .

hal

fimer.
16

17§

99. In addxtmn, Gordon’s e-mail granting a chcml market hmmg d:spcnsahon to
Ceanary was forwarded to the BACAP “t:mmg police™ responsibie for protecting the Nations

Funds from marke; timers.

2. I;ate Tradiog at the Bauk of Americs

100.  Alfirst, Ca.nary cond'ﬁctcd its Jate trading with the Bank of America “manually.”
Prior to 4:00 pan, New York ﬁmc. CM sent Sthpol or a’meﬁnbg:r of his team a series of .
| "‘propbscd“ mutual fund trades by ¢-mail or fax Upon receipt, Sihpol or a merber of his team
ﬁlled out an order ticket, time stamped i, and set il to' one; side lmtzl that evening. Sometime
after 4 p.m, New York time, Canary te!ephoned Sihpol ora member of‘hls team to cither
confizm or cancel the “proposed” order. If conﬁnjned, the order (with its pre-c]osc (ime stamp)

2% | .
/ || was sent by fax to Bank of America's mutual funds clearing department for processing, and

t9

b1 .4

7 o
= Il received that day's NAV. If the order was cancelled. Sihpol or a2 member of his team would
E |

destroy the ticket.
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101, This procedure violated ot anly the SEC’s “forward pricing rule” and the bank's

compliance manual but was contrary 1o the Nations Funds pmspectus For example. 1he Nations

-} Funds Primary A Shares prospectns dated August 1, 2001 states that orders received

‘before theend of 2 business day (usually 4:00 p-m. Basiern time, unless the
NYSE closes early) will receive that day's net asset value per share, Orders
received after the end of a business day will recewe lhe next business day's net
Aasse( value per share.
102, The manual ltadmg system was cumberseme, and Canary soon bcgan usmg
ADP, the “direct link.™ After Bank of America xechmcmns mstatled it in Capary’s offices in .
June of 2001, lhe link became the preﬁcrred route for Canary s late {rading (althongh the manual

procedure was sull followcd occasionally for certain orders and when Canary ecpeuenced

F’ technical problems). The link enabled Canary to trade late not just in the Nations Funds whiere it |

hed negotiated capaclty, but i in the many olher mutual fund families with which the bank had
clearing agreements. When therewasa significant matket event a&er 4:00 p.m. EST but berore
the ADP tmdmg window closed at 6:30 p. ., the NAVs of many of these funds would be stale
and potentially npe for arbitrage trading by Canary. '

103.  Sihpol and his team collected a so called “wrap fee” of one percent of lhe Camry
assels in Nations Funds and one half of one parcmt of the assets in other funds traded through
the platform. Throughout 2601, 2002 and up until July 2003, Camry pia‘céd_late ovders for
hundreds of mutval fand trades through ADP, Each cvening, summanes of Canary's late trades
were fxed 1o Sihpol's team, which used them 1o reconcile tra&ing reports and then discarded
hem. | |

3. Financing Canary" s Late Trading and Tnmlng

104.  Sihpol went to the BanL of Amezica’s pnvate bankmg area to obtam addmonal
ﬁnancmg for Canary s trading sirategies. The execulives wbo approved this ﬁmmcmgknew that
the money would be used to time the bank’s own funds. Bank of America inmally agreed io a
-$75 million line of credit, and Iata; increased it to $100 and then $260 millién. The collateral for
P these 163115 was Canary’s mutual fund positions, so the bank’s credit area tracked Canary’s
trading closely to make sure the bank was fully socuréd. Canary paid the bank a generous
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positions by. obtammo Jrom Gordon s gmup the precise makeup of the Nations Funds that

derivatives desk. which would then sell the stocks thal the Nations Funds managers were buying

, : : : 974-8966
St Milt Policzer 213 :

interest rale of LIBOR plus 1.25% for this loan.
" 4 Derivatives ’ S .
105.  Sihpol also sought and obtained approval for the BAS equity dcrivaﬁyes area to

engage in the cofnplex equity basket™ transaclions that enabled Canary to sell mutual fands
short and profit from falling markets. Sihpol facilitated establishing these “synthetic™ short

Canary was mtercstcd in shortmg, This mfonnatlon was then transférred to (he bank’s

in order to create a hedge. Sihpol he]ped Canary update these positions on & regular basis so that
the positions tracked the changing portfohos of the Nations Funds. Canary paid the bank
derivatives. group commissions for the stock sales plus-a generous financing spread.

5. The Canary Relationship Expands - ,

106 Canary's timing'uctivity in Nations Funds proceeded during 2001. In early 2002, -
however, Gordon raised an issue with Sihpol about an agreement the two had mche’d_'in
December, 2001 to provide Canary with more timing E:apacity. This agreement was reflected in
an e-mail sent to~Bryoeland, Sihpol’s branch manager, in which Siphol wrote:

~ Canary is cirently OK to trade 1% (or approx. $5MM) of the Nation’s
International fund. When Rob {Gordon] and I spoke in December we agreedan .
increase to 2% would be acceptable provided it was accompanied by an amount of
“sticky™ assets to be determined later. v
When the time had come for Gordon to make good on this agreement, Sihpol seat an e-mail
dated January 2, 2002: '
Rob-
‘Happy New Year. We wanted to let you Lnow Canary’s line of credit with.the o
bank has been increased to $100MM (from $75) and they are anticipating putting
it to work with us over the nex!.couple of weeks, Do you have any feel on when
we could expand their space in [the Intemational Fund] as we discussed Jast -
month? This is a top priority for them and have [slc] offered “sticky” assets
~ inretum for additional tradmg spacc.
Thanks again for lhe hclp
Ted

107. Gordon disagreed. The agreement, according to Gordon, was only that he would

Page 27
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consider approving an increase in Canary's liming capacity which was, in any even, contingent

—

upon the fqndv sub-advisor's consent to the timing activity. Gordon then enfisted the assistance
of a senior executive at Bank of America's private bank, with whom he had already discussed

| the issue. In an e-mail forwarding Sibpo!'s January Ze e-msil, Gordon wrote:
... you and 1 talked briefly about this on the bus in Phoenix — is
this something that you want me to continue to make exceptions
for (we don™t as a general rule except market timers)? The -
: mdeggondhrg balances they give us in the fimds are nice but |
wouldn’t do it for that. ' -
Rob ' L o
- 108, ““This message was forwarded fo another Bank of America executive with the note
that the Canary relationship “is controversial within bacap” and requesting that she speak with
Gordon and _adviée on a game plan. According to an e-mail from Bryceland, Sihpol’s sapervisor,

W 0 < N, b W

-— -
- Q)

(2 8 he private bank’s concern “was making sure we do additional business if we are giving them
13 § 100mm of our balance sheet?” Bryceland then scheduled 2 lunch meeting for the following day-
14 to discuss the Canary relationship and related issues with Gor;don;
s 109. - The next day, January 4, 2002, Sibpol sent an e-mail, at Brycelands request,
« ,
16 ¥ quantifying the past and future Canary relationship. In relevant part, Sihpol wrote:
17 i The commission génem\ed as of 12/31/01 has totaled over $655,000 {not
18 _including any revenue generawd from the LIBOR + 125 [basis points] $1060MM
line of credit from the bank- of which $70 MM is currently drawn). This means
19 the revenues for AMG would total over $2.250,000 on an annualized basis, This
, . oumber assumes zero growth over the next year and does not include the one time
= 30 fees (initial mutual fiinds charges, loan closings, ctc.) the account experienced this
= ‘ * year. We are mesting with Eddie Stern on Monday to discnss dramatical
E 21 expanding their derivative business and.the addition of new capital to their trading

" I Bryceland then forwarded Sibipol’s “quantification™ of the Canary relatioriship to still further
senior members in the Bank of Amenea hierarchy. R'eeipiéms iqélud'ed Richafd DcMa.rttm, the '.
J head of all.of Bank of America’s asset mgnagé;nmt businesses, Included with Siﬁpolﬁs e;mail '
wis Bryéeland 's praise for the individuals involved: '

Accolades goto: . , - ,
* Rob.Gordon & BACAP for giving access to BACAP funds for market timing
aclivities (initial business we booked and not normally accepted by BACAP)

* [Private Bank executives] - Line of credit for 75 mm, now 100ram (o provide
. D\ leverage for derivative and market fiming transactions in an expedited and
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exiremely professional way S _
* Ted Sihipol .... - for...appropriately drawing on the firms [sic]resources to
establish [the Canary refationship]. : '

Itis ilways nice to enter a new year with a success like this. Thanks to all team
members who have contributed to this profitable retationshiip and for thinking
across divisional lines to make money for the firm, oo '

110.  ARer these e-mail briefings of the upper ranks of Bank of America management,

comﬁoversy within BACAP q:ohtinuéd, howe;rcr, as Gordon had not yet approved Canary's -
request for additional timing capacity. Sihpol c-mailed the results of his Canary meeting to |
Gordon as follows: - ‘ '

1. They.are adding an additional $50MM 1o their trading accounts to be run at 50

~ [basis points]. This is part of $90MM worth of negotiated space they have been

promised by another firm and wish to trade the space here. This will be followed

by the additional 40MM as they use the $100MM line of credit. . o

. 2: They agreed 1o try and increase their communication with us/the fimds when -
increasing or decreasing the size of their trade in our (Nations) fimds.

- 3. They would like to see a-term sheet on-the principal protected note managed by
Marsico as soon as on¢ becomes available - and understand the value of =
participafing in proprietary offerings. - ‘ ‘
4. They [sic] fund would like to increase (heir business w/ [the derivalives area} -
esp. the ability to trade the same contracts more frequently (weekly). The
execution of our {derivatives] desk is the best they have on the street.

5. Lastly, they would like to ask if we could grant them space (1-2%) in 3
additional Nations Funds. . .. S

* While I know we continue (o ask for space, the client continues to bnngus new,
outside, asscts and continues to pay us generously ori in-house, outside and

derivative accounts. Thanks again for the help and anything you could do would
be great.... _ _

Gordon forwarded Sihpbl's status ¢-mail to DeMantini with the following message:

Rich — Once we’ve gotten the _Mérsicé Principal Protected Fund

off the ground, we infend to ask’ Mr. Stem for a commitmentof

52% million in-retum for the market timing commitments,

Rob '
BACAP, @vcﬁ as uuable to lguixch the Marsica Principal Protected Fund into which the
‘st.icky moa\iey was t;ﬁ be deposited, Gordon nor_tcmcless appr;wed additional timing capacily,
and C‘aiay/wed timing various Nations Funds throughout 2002 and into 2003.

isclosures lo the Natious .‘Fu'nd.s ‘Prospe&uses -

111. At o time did the Nations Funds disclose to shareholders (1) the agreements
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-} 2002 Nations Funds prospectus for Primary A shares discloses the following:
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with Canary. (2) Canary’s extensive market fiming activities pursuant to these agreem:nts. (3) |
the “sticky asset™ deals, (4) the fact that Canary had access to a BAS Lradmgplatform that
enabled Canary to trade late. or (5) the other financial semcw the Bank of America had .
provuded Canary (and the revenues the Bank of Amcnca dcnved therefrom) in connemon with |
Cmary receiving ummg capacxty in the Nations Funds.

112. - The 2001 Nations Funds prospectus contmﬂs no mcamngful dxsclosuns Telating
to market tmnng. n 2002, 'nowever. when Canary's trmnng acuwtywas m full swing, Nahons
Funds adde_d language to the prospectus disclosing the harmful eﬂ’ect of markct‘ timing and.
reassuring shareholders that Ngtion§ Funds would pfotect them. For example, the August 1,

The interests of a Fund's Jong-term shareholders and its abﬂxty to manage
investments may be adversely affected when its shares are repeatedly bought and
sold in response to short-temn market fluctuations — also known as “market
timing,” The exchange privilege is not intended as a vehicle for market timing,
Excessive exchange acuvxty may interfere with portfolio management-and

have an adverse effect on all sharcholders. When BA Advisors believes ﬁ-cqucnt
trading would have a disruptive effecton 2 Fund’s ability to manage its

investments, a Fund may reject purchase orders and exchanges into a Fund by any
person, group or account that is believed to be a'market timer.

113, Asoneof Bank of America’s “timing police™ stated i inan internal email
discussing another timers’ approach to Nations Funds in search of timing capacity:

Our stated policy for the Funds, and our representation to the Board, is that we do
not allow market timing activily.

A copy.of thls emai] was sent (o Gordon on March 18, 2003. Five days later, Gordon approved

further Canary ti‘ming in two additional Nétions funds.

7. Tbe End of the Canary Relationship’

. 114, Ultimately, even BAC‘AP s own employcu qu&honcd whether Canary s l.umng
u'adhng was detrimental to.long-term shareholders. In a May 12, 2003 e-mail, a BACAP
employee complained vocuferously to the “ummg pohce about.the-‘damage a nm_er -
apparently Canary - was doing to one of the Nauons Funds: '

::e PB has a client who trades $9 million in and out of the lmdmg index fund all
e time. It wasn’t so bad when he held his positions for a while, but now he'’s -

trading extremely short swings, sometimes with bolding periods of only a day.
The impact of this has been lessened since we have been getting notification in
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‘ 1 time fo hedge al the close, but there is still a cost thnt s being borne by other fund
i shareholders. We would be happy lo se( up a futures trading eccount for this guy
"2 and handle his fatures trades for him, but a mntual fund is not the right vch:cle
3 for this kmd of trading.
. "4 Notw:thstandmg these concerns, Canary contmucd to hme lhe Nanons ands unhl early J uly. |
s 12003, when:Canary recei ived a subpoena fmm the New York Attormey General’s Office. At that . ’
» point, Canary s timing of Natxons Funds ceased. On July 3, 2003 a member of the BACAP . : |
7 “timing pohce force sent thc followmg e-mail to his colleague - I S ‘;
' Thxs [auaclunenl] is the [Canary QJ unt in Smal] Conﬁnny (hat came iu on June
8 _ 11 through Bear Steams that T Sﬂxpol indicated would be “sticky” moncy They . i
of plawd 2 full liquidation yesterday. ' . . o
o ’ ol
10 The BACAP “ummg police” noticed right away that Canary‘s "slxcky asscts “had lcft the ban}. | o i
. . - : !;-‘.
1) | E-Security ng Company T h 1 i{‘:
: il
12 115, Defendant Security Trust Company provides corporate trust services © o ‘75-
13 retirement plans. dnrd—pany administrators and various institutional clients, It became Canary’s ] |
" 14 L partnerin a wnde—mngmg late trading and timing venture
15 11§. - STC provides.an electronic trading platform to the admunstrators of retirement

clients that allows them to trade in mutual funds. This platform gww access to

21 |e proxmxa(eiy ten basis points (one-tenth of one percent) of custodled assets for such tradcs
117. Canary's relationship wuh STC began in May of 2000, whenszy met

. with STC to see if'it could use the STC electronic platform for its late tradmg and timing

ﬁ o 'r business, This platfort provided Canary with one-stop shopping: (1) it could trade until 9:00
Z ﬂ p.m. New York time and (2) STC qffcr'od an unusually broad range of mutual ﬁ:ndé for “undét
the radar™ timing. STC agreed to give Canary access to the STC trading platform at its standard |
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rate of ten basis points.
118, Canary and STC memorialized their understanding in {mt in a written protocol

entnled “Best Practices.” Among other things, this provided that:

. Cann? wquld vary the sizes of trades through STC to miake them more dtfﬁcult
for fund companies to detect;. - ,

« “Upon receipt of concerned feedback from a fund complex (a “hmd 9 wnth
- respect to activity that cannot be alieviated by either conversations between -
the Fund and [STC] or a change in trading activity, [STC] shall request .

r to [Canary] that the Fund no longer be used in the Account™; -

“[S’I‘C] should arrange to Commmgle sucky or static assets into the mul’uple
Omnibus Accounts in order (o i mcrease stabﬂxtym the Fxmd and decrease
perceived activity™; and . _ ‘ '

+ STC would not prov1de “the same or similar services” to other mutnal ﬁmd

timers with the exception of another hedge fund namied Samantan and another

Stern vehxclc named the Da Vinci fund.
At or about the time the “Best Pracum document was prepared STC demnndcd 8 new
arrangement with Canary that reflected its status as Canary s partner Canarywould now pay

STC “market value fees" of one percent on custodied assets (ten times what leg:txmaxe -

: customers pmd ) and “profit sharing fees™ of four percent of Canary's gains. In October of 2000,
STC also asked for and recelved a belated wntten assurance that the trades Canary sent to STC

as late as 9:00 p.m. were ip fact “received” by Cans.ry beforé 4:00 p.m. New York time. _
119.  STC thereafier assisted Canary in Jocating new timing capacity. Wt_th regard to
“under the radar” trading, STC helped Canary camouflage its trades by revealing to Canary the

targated mutual fund rammes would not notice Canary® 8 tlmmg. While potcnhally damagmg to
STC' s pensmn fund clients (becausc now their own mutual fund investments were targets for

: Canary s timing), this was a s1gmﬁcant help for Canary. STC also mtroduced Canary to the

mutnal fund managers al the bank where STC does its commercial bankmg busmws Bank
One. '
F, Bank Ong' ‘

120, Bank Ope C orpomﬁon owns Ban¢ Oné bxves-tme;m Advisors (“BOIA™). the

mutual fund posilions and trades of the retirement plans that were STC's 1¢§iﬁmtc customers. -
'II'hxs allowed Canary to paggyback onto the retwement funds trade flows in such a way thatthe | -
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management company for the ‘;Onc Group™ m\;lunl fonds. STC it\tmdticéd Stetnto tﬁe
President of BOIA, Mark Beeson, in the spring o‘r;ooz. Stern explained Canary's s«ﬁtegy, and
eventually Canary and Beeson agreed to ';the following: (1) Canary would create a “special
pucpose vehicle” (i.e.. mﬁe a Canary affiliate) to eonduct_liniing trading and fond it thh si5

| 7mimion' &) Bank One would lend the special purpose vehicle $15 million at a hig‘n intercst rale

in order to ﬁnanec the nmmg. (3) Canary would be given timing capacity m the One Gmup

fund. Bceson confirmed the deal in an e-mail to Stem dated March 21 2002;

Our managers are willing 1o work with you on the equity fands, They would like
lo start with ¥:% of the fund's net assels as the maximum position and then
evaluate moving to 1% later. . . . We will be ready to start {rading once the other
banking arrangements are oompletc Also, the head of our hedge group will bein
New York on April 2. Is it possible to meet with you ot your hedge fand manager
to discuss this opportunity more? -

Stern responded on March 26: . ,
Here is the list of mutual fnnds we would Jike to trade,: a]ong w:th some other
relevant information about the trading we want 10 do. . .. How does the
following week 1ook for your hedge find guy? . : .

121, Thereafter, Bank One permitted Canary to time the One Group funds it had
chosen: the two intemationallﬁmvds; the Small Cap Growth Fuad, and two E.lid. cap funds. Since
these teades wete executed through STC, Canary was also able to engage in late trading. The
prospectus for the One Group funds reassured i mthoxs that Bank One protected ﬂ:em from
umers like Canary. For mstance. it states:

The atchange privilege [i.e., selling shares} is not intended as a way for you to speculate
- on short term movements in the market. Therefore: :

* To prevent dlsrupt:ons inthe nmnagment of the Funds,
" One Group limits excessive exchange activity. Exchange

activity is excessive if it exceeds. two substantive .

exchange redemptions within 30 days of each ofher.

+ Excessive exchange activity will result in revocation of
your exchange privilege,

. Canary engaged in “excessive exchange activily” undcr this definition, but was not shut down.

funds; and (4) Canary wou!d comudcr makmg a “sticky asse!” investment in Bank Onehedge b

122.  One Group had also esiablished special penalties for timers of their international 1 i

: Funds Thcse are also described in the prospectus:

PRIVATE ATTORNEY GENERAL COMPLAINT ’
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If you sell your shares of the Intemnational Equity Index Fund or the Diversified
Intemational Fund within 90 days of purchase. you will pay a redemption fee of
2.00% on the value of the shares sold. . . . The redemption fees are paid to the
Funds and are designed to offset the bmkcunge commissions, capital gains impact,
and other costs associated with fluctnations in Fund asscts lcvels caused by short-
{erm shareholder trading.

—

The rcdempnon fecs were waived for Canary.

. 123. In carly 2003 Baeson asked Canary to stop timing the mtemahonal funds, as hc
was oncorufortable comsmnng to waive the redemplion fees reqmred by the pmspectus He also
rclayed that the One Group fund managers wers complaining io l'um abom the c&'oots ol‘
Canary 8 timing actxvuy, and as.LcdirCanary could reducs the frequency of its trading. In '
rdum, he offered Canary four new funds to time. o . ,

124. Bank One subsequently offered to double its loan to the Canary specml pmpose
vehicle, and asked for the “sticky asset” hedge fund investment that bad been discussedin
2002, Canary was only willing to do so if Bank One would finance the investment. Wben Bank

© 0 w O WM b W o

A
10
11
12

13
14 | One was unable to do so, the relationship with Canary soured. Canary stopped its timing |

15 | activity at Bank One.in April of 2003,
16 § G-Janus
17 125.  Janus Capital Corporation (*Janus™) is the investment advisor for the Janus

18 fainily of funds. In or about ApﬁL 2002, Janus granted permission for Canary to time the Janus |

9 Mercury fund. In exchange, Canary deposited “sticky™ money into a Jarms money market fund.
amary timed the Janus Mercury fund during 2002 and 2003. Canary also teccived capacity to
' timc the Janus High ﬁdd fimd. Janus subsequently g:ranted Canary capacity to time its High
Yield fordas well. | e |
1, Canary’s Additional Timing Capacity atJanus v
126. In early 2003, Canary sought timing capacny in Janus® ofIshore funds. Through

an intermediary. it contacted Janus and offered “sticky™ assets in exchange for this addiﬁt;nal

2& t:mmg capacity, In response, a concemed Janns employee sent e-mazls to chhaxd Garland. the
: ~"7- CEO of Jamis Intemnational, expressing alarm over the volume of market timing acuvnty in

23, Janus funds:

3 T PRIVATE ATTORNEY GENERAL COMPLATNT
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I’m getting more concerned w/ all of these market timers and how they are -
affecting our PM's [i.e., Portfolio Managers] trading activity. [Portfolio
Managers] have voiced their sensitivity on a number of occasions re: this type of
activity in JWF, 1 spake to [8 Janus employee] and confirmed that this is a big
problem domestically and 1 want to avoid this at all cost before it getstoo,
problematic offshore. Now that we have our exchange Imitation in our’ ,

: ﬁmspeclus, 1 would feel more comfortable not aceepling this type of business

ecause its too difficult to monitor/enforce & it is very disruptive to the PM’s &
~ operation of the funds. Obviously, your call from the sales side. '

- 127 The emaployes also recommended 16 Garland that Janus refuse the additional
‘,bﬁ'siness from:Canéryduc to thé issues created for portfolio managers: “Fofmi;r, I don’t think
we should take-on additional business of (his nature... We need to keep our finds clean &

' minimise [sic] issues for PM" s/fund performance. Do you agree?” Garland did not agree. He
rcblied:i - ' .

| hav;s no interest in building a business aréund markel timers, but Sl the same
lime I do not want to tum away §10-$20m! How big is the [Canary] deal . . .7

After learning that Canary’s timing could amotat 1o between $10 and $50 million dollars,
Garland gave the “{g]o ahead™ for Canary's additional timing capacity on Apnl 3,2003. The
new agrecment with Canary was never finalized, however. '
2. Janus Attempts To Establish' A Timing Policy
128. Managing the exiensive timing activity in its funds became difficult for
Janns. In éaxiy June, 2003. it began to consider adopting a consistent policy on market timjng.
Discussion conceming development of such a policy was opened up to certain Janus employess.
Comments included: o .
« “Our stated policy is that we do not tojerate timers. As such, we won't actively
seek timers, but when pressed and when we believe allowing a Jimited/controlled
- amount of timing activity will be in JCG’s best inierests (increased profitability to
. the firm) we will make exceptions under these parameters.”
»“My own pefsonal recommendstion is not to aflow timing, petiod, and follow
the prospectus....[T]imers often hide mulliple accounts and move on the same day
which could hurt other investors and enrage the Pms...] don't think the static -
assets that we might be able to hold onto are worth the potential headaches, nor
- does this-fall into our ‘narrow and deep® focus. T suggest we maintain the timing
_agreements we have, but allow no more.”
* “[I}f we are going to allow timing. we want 10 be sure that there are enough

static assets [i.e.. “sticky™ assets] so that we are making a decent profit for all the
trouble we are put through.™
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3. The Jannus Prospectnscs
. 128.  The Janus prospectus dxd not disclose the approved market nmmg activityin

Janus funds. On the comrary, the dtsclosurw in the prospectus gave the appearance that market
timers were being policed and shut down. Por example, the February 25 2002 prospectus for the

Janus Income Funds. (mcludmg the nghYteld Fund that Canary was txmmg) states under the
hwdmg “E*«:ess1 ve 'I'radmg Pohcy‘

Frequcnl trades in your account or accounts controllcd byyou can disrupt
portfolioc investment sirategies and increase Fund expenses for all Fund
shareholders. The Funds are not intended for market iming or excessive trading:
To deter these activities, the Funds or their agents may tcmpor:;z or pamancntly
suspend or Lerminate exchange privileges of any‘investor who makes more than
four exchanges oul of a Fund in a calendar year and bar future purchases into the
Fund by such investor. In addition, the Funds or their agents also may reject any -
purchase orders (including exchange purchases) by eny investor or group of
investors indefinitely for any reason, including, in pariicular, purchase orders that
they believe are attributable to market timers or are otherwise uxcwswe or
potentially disruptive {o the Fund. ‘

‘oooq‘a\vi‘-hwu;'
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‘Orders placed by investors in violation of the exchange limits or the excessive
_ trading policies or by investors that the Fund believes are market timers may he :
revoked or cancelled by a Fund...

Qﬁmnz&apjmmgze_r_nm , .
130. Strong Capltal Management, Inc. (“Strong” ) is the advnsor for the Strong £amﬂy 1

— -
N L -3

lbr

1 of mutual funds. Canary met with Strong representauves on Omobcr 16; 2002, asked for

permission (o time their mutual fands, and al the same time offaed tomvest in a proprictary .
Strong hedpe fund. Afler agreeing which funds Canary would be allowcd to time, Strong
provided Canary with the September mon}h-end portfoho holdgngs of the target fundson ,
November 13. On No#m;ber 26, an intcmal Strong email documeated the understanding with
*[Canary] will be opening a brokerage account .., valued somewhere around $18 -
24 -million dollars. The purpose of the brokerage account will be to trade mutual .
funds and trade on margin. {It] will be actively trading the mutual funds that [a
2 Ponfolio Manager] manages, but will not trade more than 1% of the total assets of

; the fund on any one day. . . . The client will also have substantial additional assets

y in other areas of Strong for Cash Management and Hedge Fund purposes.

The trading arrangemém was documenied in more detail in a !cttér 16 Canary that day:

28 * The following funds are available for yourt stratcgy;
i *Strong GmW\h 20 Fund
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1] +Strong Growth Fund
r i +Advisor Mid Cap Growth Fund

Faa

.
I‘J

*Strong Large Cap Growth Fund
«Strong Dividend Income Fund
« If your assets are not invested in one of the abovc funds thcn thesc assets wxll
q reside in one of the Strong Money Markets. _
* You will need to be invested in any fund on the last day of the month if you are
invested in that same fund on the ﬁrst dayof that same month. -
* All funds will be available for margin according to Reg T.
* We will need trading instructions ﬁvom you by 2 45 PM CSTA 45 PM BST on.
any day you wish to trade. -
« All positions aré limited t6 1% of the assets wuhm the fund

7 An e-mail lhc following day shows Strong alerting its transfer agent and cléaring broker to the
,mrangemcnt with Canary so that the lrades would not be rgectcd for “ﬂtppmg.

LV~ S - R - O A N P

10 ' 131. Strong § prospectus gave mvestozs no warning that their funds WOuId be used for
1 I timing, but rather created the mwlcadmg xmpmsmn that Strong identified and barrod timers
12 from its funds. A Strong prospeclus for one of the ﬁ.mds Canaxy hmed reads:

13 Market Timers .
, The Fund will consider the followmg faclors to 1dcnnfy market timers:
14 _ sharcholders who (1) have requested an exchange out of the fand within 30 days

of an earlier.exchange request: (2) have exchanged shares out of the Fund more
than twice in a calendar quarter; (3) have exchanged shares equal to at least $5 -
million or more than 1% of the Fund'’s net assets; of {4) otherwise seem to follow
a txmmg patiern. . .

It then goes on to reserve the right to shut market timers down:
- 'We reserve the right to:

*Refuse, change, discontinue, or tcmpomnly suspend account services, including

" purchase, exchange, or lelephone. facsimile and onlme account rcdempt:on
privileges, for any reason. -
*‘Reject any purchase request for any reason, mcludmg cxchangﬁ from other
Strong Advisor Funds or Strong Funds. Genm“y we do this i the purchaseor -
exchange is distuptive to the efficient management of a fund (due to the tunmg of
the i investment or an investor’s history of excessive trading. '

‘We are prepared to make an mthmeut in your hedge fund. We will also step up
our allocanon to your mutual funds to our full $18 MM if that is still ok.

At about this time, Canaryuked ifit could clearits Strong trades through the Bank of America
(which Canary knew would allow if to engage in late rading). On February 25,'Suopg replied to
Canary: “As for the clearing through B of A, it is not going to work out.”

132, Strong regularly provided Canary with detafle_d brcékdowm of the portfolios of
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the target funds. These allowed Canary to sell short the stocks that the portfolios contained.

Hey. we are going to be doubhng wﬁ our mutual fund positions in a week or two.
Some time shortly thereafier, we will double up on-our hedge fund posmon. ‘

H. Alliance )
133.- The AnianccBemstein Funds® \'vebéite states: “A little planning goes d long wap.

'i Whatever }om- long-term goal, we can IzeIp you begin 10 plan a savings srrategy. It'yaur goal

i is hsfnd below, let us show you how. 1 wam to invest for a comfortable renremen(. I'm saving

'} unknowing Alham:cBernstmn Funds mvestors by amﬁmally and ma!cnally affecnng the valnc

of me AJhanceBemstem Funds, the Cagary Dcfcndants and the John Doe Dafendants agrocd to
park substannal assets in lhc Alhance Funds, thercby increasing the assets under - '

Furthermore, the Canary Defendants secrelly disguised additional, improper compensalion .

-}l the Alliance Defendants as interest payments o‘n’xhoniw loaned by the Alliance Defendants to
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v the Canm-ybefcﬁdénts for the purpose of financing the illc@l scheme. The synergy between t’nc
"2 Alliance Defendants and the Canaxy Defendants hinged on ordinary mvestors mnsplaced trust in
3 ‘! the mt egrity of mutual fund companiw and allowed defendants to profit handsomcly at thc
4 7 expense of plaintiff and others.
S 135 On Scptember 30, 2003, Alliance Capital Managément announced in 2 press
6 | release published over PR Newswire that the New York Attorngy General and the SEC had .
7 | contacted Alliance Capital Management in connectidn with the regulators® investigation of
& i market ummg and late trading practices in the mutual fund mdustry Addmonally. Alhance
9 Capital Management revealed the following:
10 based on the preliminary rcsults of its own ongoing mnérnal investigation
11 concerning mutual fund t.ransacttons, it has identified conflicts of interest in
: connection with certain market timing transactions. In this regard, Alliance
12 Caplial has su.sgended two of its employees, one of whom is a portfolio manager
= of the AllianceBernstein Teclinology Fund, and the other of whom is an :
1B e.ggaétfve involved with sellmg Alliance Capftal hedge fand products. [Bmphams ,
adde:
14 136. - O'n October 1, 2003‘,~an aruclc appearing in The Wall Street Journal identified
15 the two Alliancc Capi.lnl Management employees who were suspended as a result of their
6 involvement in conﬂ:cts of i inlerests as defendants Gerald Malone and Charles Schafﬁ'an The
7 article revealed that Alliance Capnal Management had been subpoenaed by thc New York
18
"It Attomey General's Office early in its inquiry into the mutual fund industry, and further,
19 o . S
claborated on defendants Malone and Schaffran’s wrongful and illegal misconduct:
20 "
~ certain investors were allowed to make rapid trades in a mutial
21 Jund managed by Mr. Malone in exchange for making large
. ‘ investments in Alliance hedge funds also run by Mr. Malonel.]
. 2 “Ex
23
Mr. Schaffran is alleged to have’ hclped a brokzr at a Las Vegas
24 firm called Security Brokerage Inc. gain the ability to make short-
) term trades in.shares of Mr. Malone’s mutual fund in exchange for
25 investments into Mr. Malone’s hedge funds.}
g, y3
% . S
_ 2. As previously reporied, [defendant Edward] Stern’s firm, Canary, appears to
= - ad arrangements allowing short-term trading with Allfance unds. . .
¢ . 28: Meanwhile, acwrdmg to a copy of trade orders obtained by [Atorney. General
‘;.; Elliot] Spitzer’s office, on the evening of Jan. 13 this year, Mr. Stern placed late
3 PRIVATE ATTORNEY GENERAL COMPLAINT
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trades through Bank of America’s trading system to sell 4,178,074 shares of
Alliance Growth and Income Fund, which at the time would have amounted to
. an approximately fsic] $11 million transaction. [Emphasis added.] ‘

137 In addition to the AllianceBemstein Technology Fund, the article stated that
defendant Malone also managed two technology hedée funds, the ACM Technology Hedge
Fund-and the ACM Téchnology Parmers LLP, |
1. The AtiianceBernstein Prospectuses Were Materialty Palse and Misleading
| 138. Each AllisnceBernstein Funds investor was entitled to, and did receive, ons-of
the Prospectuses, each of which contained substaritially the same materially false and misleading
statements regarding the AllianccBernstein Funds® policies on lale trading and timed wrading,
and acquired shares pursnant to one or more of the Prospectuses. 7 ' |

139, The Prospectuses contained materially false and misleading statements with
respect to how shares are priced, typically representing as follows:

How the Funds Value Their Shares - ' .

The Funds’' net asset value or NAV: is calculated at 4 p.m., Eastern time, each day

the Exchange is open for business. To calculate NAV, 3 Fund's assets are valued -

and totaled, liabilities are subtracted, and the balance, called net assets, is divided

by the numbet of shares outstanding. The Funds value their securities at their

. current market value determinéd an the basis of madket quotations, or, if such
quotations are not readily available, such other methods as the Funds' directors

believe accurately reflect fair market value, . ,

140. The Prospectuses, in explaining how orders are procssed; typically represented
that orders received before the end of a business day will receive that day"s net asset value per
share, while orders received after close will receive the next business day’s pce, as follows:

Your order for purchase, sale, or &change.bfshaies ispncedat the next NAV
calculated afier your order is received in proper form by the Fund, Your

purchase of Fund shares may be subject {0 an‘initial sales charge, Salés of Fund
shares may be subject to a contingent deferred sales charge or CDSC,

LB

HOW TO EXCHANGE SHARES

You may exchange your Fund shares for shares of the same class of other Alliance
Mutual Funds (iacluding AFD Exchange Reserves, 2 money market fund

- managed by Alliance), Exchanges of shares are made at the next determined
NAYV, without sales or service charges, You may request an cxchange by mail or
telephone. You must call by 4:00 p.m., Eastern ime, to receive that day's NAV.

. The Funds may modify, restrict, or terminate the exchange service on 60 days'
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written -noﬁcé
HOW TO SELL SHARES

You may “redeem” yourshares (i.e,, sell your sharcs loa Fund) on any day the
Exchange is open, either directly or through your financial intermediary. Your
sales price will be the next determined NAYV, iess any epplicable CDSC, after the -
Fund receives your sales request in proper form. Normelly, proceeds will be sent
to you within 7 days. If you recently purchased your shares by check or clectronic -

- funds transfer, your redeniption payment may be defayed until the Fundis

- reasonably satisfied that the check or electronic finds transfa has been collected’
(which may take up to-15 days). [Emphasis added.]

141. "The Prospec!uscs fa!scly stated that Alliance Capxtal M.magement acuvely
safegdards sharcholders from the harmful effects of timing. For example, in language that

A Fund may refuse any order to purchase shares, In particular, the Funds Teserve
the right to restrict purchases of shares (including through exchanges) when they

appear 10 evidence a pattem of &equmt purchases and sales made in response to -
short-term considerations. .

In an effort to discourage ﬁequent tradxng, mutual ﬁmds may impose a
redemption fee if shares are sold or exchanged withia a prescribed time.

142, The Prospectuses faxlcd to disclose and misrepresented the following material

P and adverse facts:

(a) that defiendants had entered into an agreement allowing the Canary

shares and to "late trade™

{bythat, pursuant to that agreement, Canary and other favored investors
rcgularly timed and late-traded the AlhanceBernstcin Funds shares;

{c) that, contrary {o the express representations in the Prospectuses, the

rcd.empu.on fecs that these dcfcndams should have been reqmred to pay pursuant lo stated

AllianceBemnstein Funds polmes.

(d) that the Fund Defendants regularly allowed Canary and oth& favored

typically appeared in the Prospectusss, the March 31, 2003 AllianceBemnstein Tec}uioxogy Fund |
Pmspectus and the Allmncchrnslem All-Asia Investment Fund Prospcctus stated as follows‘

Defeadants and the John Doe Dcfcndants to time their trading of the Alhancechstcm Funds

AllianccBemstcm Funds enforced their pohcy against frequent traders selectively, i.e., they did
not enforce | i against thc Canary Dcfcndanls and the Iohn Doe Defendants and they waived the
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1 mvmtors 10 engage in tradcs that were drsmptwc to the efficient managcmem of the

' A]hmcechstcm Funds andlor increased the AllianceBemstein Funds® costs and lheneby
reduced the AllianceBemstein Funds actnal performance; and

(e) that the amount of compcnsauon paxd by. the Alhancechstem ands to
Alliance Capltal Management, because of the Alhancc’Bernstcm Funds’ secred agreement with

Capital Managem:nt by the AllianceBernstein Funds and their tcspechve stmr_:holders. _
L Putpam ' | . o '
| 143. On September 5, 2003. The Wall Street Journal reported that the New York

10 Axtomey General's O[ﬁce had subpoemed alarge number of hedge funds” and mutual funds as 4
11

1
13
14
15 Investments was one of the mutual fund enfities subpoenaed bythe New York Attomey General.
16 144. On September 16, 2003, Massachusetts Secretary of the Commonwealth W;lham. ‘
-]7 . . .

18

2
3
4]
5
6 [ Canary and other& pmv:ded substanual addmonal undisclosed compensation lo Allrance
7
8
9

part of its mvcsugalxon, “tmde:soonng concem among mvstors that the i xmpropm' trading of
'mutual fund shares could be widespread™ and that the SEC. Jommg the investigation, ‘plans to

sead lcttefs to mutua! funds holdmg about 75% of assets under management in the U.S. to |

inquire about their practices w:lh respect to markel-ummg and ﬁ.md-tmdmg prachces. Putnam

Galvin announced the launch.ing' of a probé into improper fund trading at Putnam Im)estments in '
Boston. The Boston Herald reported on Seplember 16. 2003 that “Galvm said his staff sent

several subpoenas to Putnam last Thursday to learn about possible § unproper markct nmmg- .
‘ that is. making short-term trades of fund shares, often at the expensc of long-tenn shareholdets "
The article highlighted that Secxetaxy of Sla!e Galvin noted that his oiﬁce had good reasons (o

‘ behave that Putham Invcslments was mvolved in the conduct a!!cged hercm. stating ﬂw. “This

is not a ﬁshlng apeditioa e obwously have probably cause of soine kind to make tluse '
1l inquiries.” (Emphasis added). The probe was t’ocuscd on “trades in one of Putnam’s

intemational funds,” accordmg to the article.

| |4S. "~ On October "L 2003 the Boston Globe reported that Massachusells Swteta:y of |

State W:lham F. Galvin plans to charge Putnam Inthments with civil securities fraud for

- engagmg in market timing. in relevant pan, the Globe reported as follows:
PRIVATE ATTORNEY GENERAL COMPLAMNT '
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Massachusetts Secretary of State William F. Galvm plans to charge Putnam
Investments with civil securities fraud within the next few days, say two -
people involved in the investigation. The charges would ensnare one of
Boston's largest mutual fund firms in a burgeoning probe lnto abusive
practices in the fand judustry. [Emphasls ioriginal}. . -

Galvin and New York Attomcy Gencral Bhot Spitzer have moved aggresslvely in
the Jast two months against the mutual fund industry, which had Jargely avoided
the lawsuns and scandals that have plagued carporate America and the securities
industry since the Internet bubble burst in early 2000, Spitzer, in particular, has

- - shown that certdin big i investors received preferential treatment at some fund

- houses, undermining investors' faith that the rules apply equall toall

* shareholders. Formal complaints against Putnam, the nation's fifth- largest ﬂmd

family, wouild suggest that the scope of the inquiries is widening. -

hvcsugators are probmg whether the trading practice known as market ummg -
trading quickiy into and out of funds, to take advantage of short-lerm price
fluctustions — was being employedby small-time individual investors as wellas
by sophisticated brokerage houses. The two people Involved in the investigation
.sald the state Securities Division, which Galvin oversees, intends to charge =~
Putnam with at least two counts of securlties fraud. One count would allege the
company let individuals trade rapidly in and out of their mutual fund accounts -
- despite company policies that prohibit excessive trading. A second would :

* allége that Putnam failed (o treat shareholders equally, by aIIowing some to
market-time their accounts, and nat or!tas.

" The state is cxpccted to allege that b{l not uphold ing its policies, Putnam in effect
said one thing and did another as well as treated its customers unequally. The
state is expected (o argue that both would constitute civil ﬁ'aud in Massachusetts.
[emphasxs added].
1. The Putnam Prospectuses Were Materially False and Mjsleading
140.  Prior to investing in any of the Putnam Funds, plaintiffs and each taember of the
class were entitled 10 and did receive one of the Prospectuses, cach of which contained
substantially the same materially false and misleading statements rcgm’din_g the Putnam Funds’
policies on timed trading. o : ‘ .
141,  The Prospectuscs falsely stated that the Putnam Funds actively safcguarﬂ ’
sharcholdcrs from the recoguized harmful effects of timing. For example, in language that
typically appearcd in the Prospectuses, the}January 30, 2003 Putnam lntemauonal New
Opbo_mmiﬁes Fund prosp’ectus acknowledged that “short-term trading” is harmful to-
shareholders and represented that the Putnam Funds deters the practice, stating as follows;
The exchange privilege is not intended as a vehicle for short-term trading.
Excessive exchange activity may interfere with portfolio management and have an

adverse effect on all shareholders. In order to limif excessive exchange activity -
and otherwise {o promote the bes interests of the fund, the fund imposes a .

ﬂ
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redemption fee of 1.00% of the total exchange amount (calculated at roarket
value) on exchanges of shares held less than 90 days. The fund also reserves the
tight to tevise or ierminate the exchange privilege, limit the amount or number of
exchanges or reject any exchange, The fund into which you would liketo - -
exchange may also reject your exchange, These actions may applytoall
. shareholders or only to those sharcholders whose exchanges Putnam Management
. determines are likely to have a negative effect oa the fund or other Putnam funds,

L L

" The fund imposes a redemption fee of 1:.00% of the total redemption amount _
glqulated at market value) if you sell ar exchange your shares after holding them
less than 90 days. The redemption fes is paid directly to the fund, and is’
designed to offset brokerage commissions, market impact, and other costs.
associated with shori-term trading. For purposes of determining whether the
%edemption fee applies, thesharés that were held the longest will be redeemed
rsL P . N . .

142, The Prospectuses failed to disclosc:and misrepresented the foilowing material
and adverse facts: - . o : |
{a) that defendants hiad entered into an agreement allowing the John Doe

Defendants to time their trading of the Putnani Funds shares;

(b) that, pursuant fo that agreement, the John Doe Defendants regularly timed
it trading in the Putnam Funds shares; ' .
(c) that, contrary {o lhe expmss Tepresentations in the Prospectuses, the

Putnam Funds enforced their policy against frequent traders selecd_\écly; Le., they did not énforoe_.' '

it against the John Doc Defendants:
© (d) that the Fund Defendants regularly aliowed the John Do Defend ants to
engage in trades that were disrupti;re to the efficient Mgmm-of the Putnam Funds and/or

mcreased the Putnam Funds® costs and méreby reduced the Putnam Funds® actuai perfoﬁnai:ce; 1

(e)the Pro.épcctuéeé faﬂed io Hisclos§ @ha;?,‘-puisﬁam lo lhe_unIaWﬁnl o .
agreemcats, the Fupd' Defendarits benefited ﬁnanciaily at t.hc' expense of the Putnam Funds
investors. | | ‘ . |

VI

143, Plaintiff, at all timés relevant hereto, owned or acquired the mumual fands of )

PRIVATE ATTORNEY GENERAL COMPLAMNT

vape 44




tv

© o N o A w

Milt Policzer

213.874-8966-
Defendant Janus.

- 144, Atall times releyant hereto, lenuff owned or acqmred Janus mutual fands in

and around the Los Angeles Countyawe. |
145, Atall tnnes relevant hereto, Plamuﬂ‘ was and is bémg subjectcd to the mcga!

practices of Defendants, as afaresaid, and hgs been damaged thereby.

. | VIL :
FIRST CAUSE OF ACTION
: Unfa:r Business Practices « Violation of
C ‘P de Oan 7203 Defenada

146, Plamuff herem realleges and mcorporatcs cach and every one of the allegations
contained in Paragraphs 1 through 145, inclusive of this Complaint, as if fully sct forth herein.
147. Busmess and Professions Code (B&PC) Section 17200, Section 17203, et. seq.,
ofien referred fo as the “*Unfair Compentlon Law” (B&PC §17200), prohibns unfair

t2

N

' pubhc seeks full resmulaon and. dtsgorgemmt of said monies by Defendants, as necessary and
) acconimg lo proof to restore any and all monies acquired mdlor convertedby the Dcfmdams

_compennon, which is deﬁned to include any unlawful, unfair or fraudulent business action or
practice. Defendants systcmaﬁcallj en gagekl in iliegal and improper mutual fund trading
practices. ' |

148. Defendants, and mh of Lhem, have engaged in unfair business practices in '
Cahforma by utilizing the practtccs outhned above. ‘The aforesaid conduct is also unfawful and
sub_)ec_ts Defendants to sanctions and 5n&s gnd is acnqnablc under B&PC §$17200 and 17203.

prbvides an unfair advamage over Dcfeudahts’ compelilors, Plaintiff on behalfof the goncml

by means of the wulair practice complamcd of herein. Plamuﬁ’ further secks on: behalfof the
genera) pubhc. the appointment of a receiver, as necessary, lo establish the fotal monemy relief
sought from Defendams. The nesuhmon includes all profit realized as & result of lhc unfair |

business practice. including inferest thmon..

PRIVATE ATTORNEY GENERAL(‘OMPLAI'NT

Defeadants’ use of such practices constitutes an unfair business practice, unfair cornpetition and |

149.  Plaintifl is informed and beheves and on that basis alleges that at all times, ha‘ein .

pP.22
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i timely-pay restitunon to all current and rormer customers, mcludmg penalues. interest and

-§ and/or fraudulent business practices at all fimes in the future. -

 PLT roticzec )

mentioned De l‘endgﬁls hav;e engaged in mlawful, deccﬁtfve and unfair business practices
prohibited by C;alifomia B&PC §17200 inclﬁding those set forth above, fnchxsivc, th'ereby
depnvmg Plaintiff and the other mcmbe:s of thc gencral public of fair and honest busmms o
practices. The conduc: of Defendants i is mmncal 1o the pubhc welfare singe it tmnsgresm cml
statutes of this state. o .

t50. By and thmugh their unfatr, unlawful andlor xmproper busmess pracuces
described herem, Dcfendams have cxplmted Plaimti [T and others.

151, Planmﬂ‘and others are eatitled to end do seek relief 2s may be neocssaly o
restorc to them the money of which Plamnﬂ‘ and others have been deprived by means of the
herein described unfmr unlawful and/or fraudulent business practices.

152, Plaintiff’ seeks an injunction prevc.nnng Defendants from conunumg the unfair
businws practices set forth above. Plamtxff further seeks an order requiring Defendants to

atloraeys” fees and costs pursuant o Codc of Civil medure §10"1.5

153, - Plaintiff and others are ﬁ:ﬂhﬂ entitled to aiid do seek a declaration that the
above-described business practices are uuﬁir. unlawiul and/or fraudulent and seck hljuﬁct»i ve
relief restraining Defendants from éxignginfg in an,y. of the herein described uﬁfair, ;xnlawﬁgl

PRAYER FOR RELIEF

"WHEREFORE, for all of the above and foregomg reasons, Plaintiff prays for judgment
against all Defendants. and each of thcm, as follows:

L Foran Ordet pmnzmmﬂy enjommg Defendants from engagmg in the: practaces I
cballenged hemn , ‘ v |

2 For an Order for fun rcslxtuhon of all monies, as necessaxy and aecordmg to
proof to restore any and all monies acqu:red and/or convened by Defendants by means of the
also seeks pre-)udgment interest and attorneys foes: as a result of the unfau' business pracncu: '

3. For an Order ﬁndmg and dcclanng that Defendants® acts and practlc&s as
challenged herein are unlawful, unfair andior fraudulent;

PRIVATE ATTORNEY GENERAL COMPLAINT = .
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4. Foranaccounting, under adminisuaﬁoh of Plaintiff and subject to Eourt rgﬁpw,
to 'cieiermlne the mﬁdunt to bc returned by Defendants and the amounts to be refunded 10
members of the publ ic who are or were affected by Defendants’ incgal acts: _
_5. For the creation of an admnmstmtwe pmcess wherein ach cairrent and former E
injured customer of Defendants’ receives his or her losses. ' '
| “DE 4 T R TR1
| Plaintiff hereby demands a tnal byj Jury | -
DATED: October 22, 2003 GLA'NCY & BINKOW LI..P

uomlzeia{y #134150

chhael Goldberg #1 88669

Peter A. Binkow #173848

1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067 -
Telephone: (310; 201-9150
Facsimile:  (310) 201-9160

Law Offices of Brian Barry

Brian Barry #135631

1801 Avenue of the Stars Suite 307
Los Angeles, CA 50067
Telephone:  .(310) 788-0831
‘Facsnmle (310) 788-0841

ﬂtonxevs for Plamtw' Mike Savegh

PRIVATE ATTORNEY GENERAL COMPLAINT
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BRIAN BARRY #135631 ;

JILL LEVINE BETTS #208065
LAW OFFICES OF BRIAN B Y
1801 Avenue of the Stars, Suite 307
Los Angéles, California 90067
Telephone: g310§ 788-0831
Facsimile: (310) 788-0841

Attorneys for Plaintiff |
[Additional Counsel on Slgnaﬁure Page]

UNITED STATES DISTRICT COU

%]gﬂ:: SAYEGH, on behalf df the General
’ | Plaintiff,

V.

JANUS CAPITAL CORPORATION, JANUS
CAPITAL MANAGEMENT'LLC, JANUS
INVESTMENT FUND, EDWARD J. STERN,
CANARY CAPITAL PARTNERS LLC,
CANARY INVESTMENT AGEMENT

LLC, CANARY CAPITAL BARTNERS, LTD.,

KAPLAN & CO. SEC INC., BANK
ONE CORPORATION, BANC ONE
INVESTMENT ADVISORS| THE ONE
GROUP MUTUAL FUNDS, BANK OF
AMERICA CORPORATION, BANKC OF
AMERICA CAPITAL MANAGEMENT LLC,
BANC OF AMERICA ADVISORS LLC,
NATIONS FUND INC., ROBERT H.
GORDON, THEODORE H. STHPOL 111,

TRUST COMPANY, STRONG CAPITAL
MANAGEMENT INC., JB OXFORD &
COMPANY, ALLIANCE CAPITAL

MANAGEMENT HOLDING L.P., ALLIANCE

CAPITAL MANAG 'L.P.. ALLIANCE
CAPITAL MANAGEMENT CORPORATION,
AXA FINANCIAL INC,,

ALLIANCEBERNSTEIN RLGISTRANTS
GERALD MALONE, CHARLES
SCHAFFRAN, MARSH & hgl(\:,{LENNAN
COMPANIES, INC., PUTN
INVESTMENTS TRUST PUTNAM
INVESTMENT MANAGEMENT LLC,

3 9\-‘1 [ s

-

2 wg L1o30EW

a3ud

(‘) o

CENTRAL DISTRICT OF CALIFORNIA - WES Dr\gglcﬁ

CASE NO. CV03-8736 F! IC
(PTWx)

NOTICE OF
SUBSTITUTION OF
PARTIES

NOTICE OF SUBSTITUTION OF PARTIES

notice of substitution of parties.wpd
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| PUTNAM INVESTMENT FUNDS, JUSTIN M.
|.SCOTT AS DOE 1, OMID KAMSHAD AS
1| DOE 2, LAWRENCE J. LASSER AS DOE 3,
1| RICHARD S. STRONG AS D OE 4, PBHG

| MUTUAL FUNDS AS DOE PBHG FUND
: DISTRIBUTORS ASDOE 6 PBHG FUNDS
{ ASDOE 7, GARY L.PILGRIM AS DOE 8,

'HAROLDJ BAXTER AS DOE 9, PlLGR][M

I BAXTER & ASSOCIATES, LTD. AS DOE 10,

VERAS INVESTMENT PARTNERS LLP AS
DOE 11, JAMES PATRICK CONNELLY, JR.
AS DOE 12, THE ALGER D AS DOE 13,
FRED ALGER MANAGEMENT INC. AS DOE |
14, THE FEDERATE DS AS DOE 135,

FEDERATED INVESTORS [FUNDS AS DOE

J 16 FEDERATEDSE RITE

RATION AS DOE 17, FEDERATED

RV ESTMENT MANAGEMENT CO. AS DOE
| 18, FEDERATED INVESTORS, INC. AS DOE
‘_-19 mm&sscnw

'VTIGNAS 2D, CHARLES

'. DS ASD.EZZ
AS DOE 23,

EXCELSI , INC,IAS DOE 24,

.STATES TRUST COMPANY OF

| NEW YORK AS DOE 2, STRUCT
| CORPORATION AS DOE % and DOES 27-

k]

Defendants.

notice of substitution of parties. wpd
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PLEASE TAKE NOTICE that Plaintiff Mike Sayegh in the above captic 1ed

matter hereby substitutes the following parties as DOE defendants in the above

entitled action:

. Invesco Funds Group, Inc. -

. Amvescap PﬂC - -

*  American Skandi Inc.

. Raymond Cupnixﬂgham ------------------------

. Brean Murray & 0. Inc. --
«  SunLife Financial Inc.
. Massachusetfs Financial Services Co.

d/b/a MFS Investment Management ---

+  Empire Financial Holding Co. -----—

’ Millennium lf’artqers L.P.

. The Bear Stearns Cos. Inc.

. Advantage T‘radi ng Group

Dated: December 17, 2003

DOE 27
DOE 28
DOE 29
DOE 30
DOE 31

DOE 32

DOE 33
DOE 34
DOE 35
DOE 36

DOE 37

arry
J 111 Levine Betts #208065
1801 Avenue of the Stars, Suite 307
Los Angeles, CA 90067
'Telephone (310) 788-0831
Facsimile: (310) 788-0841

NOTICE OF SUBSTTTUTION OF PARTIES
notice of substitution of parties.wpd
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GLANCY & BINKOW LLP
Lionel Z. Glancy

Peter Binkow

1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067

Telephone: (310) 201-9150
Facsmmile: (310) 201-9160

potice of substitution of parties.wpd
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STATE OF CAL ORNIA, COUNTY OF LOS ANGELES

1, the undersigned, declare: that I am employed in the aforesaid County,
State of California in the office of a member of the Bar of this Court at whose
direction the following service was made. I am over the age of 18 and not a p: rty
to the within entitled action; my business address is: 1801 Avenue of the Stars
Suite 307, Los Angeles, Califarnia 90067.

On Dec. 17, 2003, QOO , I served upon the interested parties in this acti in,
pu?s?ant to Fed. R. Civ. P. Rule 5(b) and Locat Rule 5-3, the document descri ed
as follows: |

NOTICE OF SUBSTITUTION OF PARTIES
S
[X] on all parties shown belpw by placing a true copy thereof enclosed in a

sealed envelope with pgstage thereon fully prepaid in the United States nail
at Los Angeles, California.

SEE ATTACHED SERVICE LIST

I declare under peniollty of perjury, under the laws of the State of Califor ua
and the United States of America, that the foregoing is true and correct. Exec ted
on Dec. 17, 2003, at Los Angcles, Los Angeles County, California.

el e

Cylll Betts

, NOTICE OF SUBSTITUTION OF PARTIES
notice of substitution of parties. wpd ; 1
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' SERVICE LIST

Inre

For Plaintiffs

Lionel Z. Glancy

Michael Goldberg

Glancy & Binkow LLP

1801 Avenue of the Stars, Suite 311
Los Angeles, California 90067
Telephone:  (310) 201-9150
Facsimile: (310) 201-9160

For The Defendants

Dale R. Harris

Davis, Graham & Stubbs LLP
1550 17" Street, Suite 500
Denver, CO 80202
Telephone:  (303) 892-7330
Facsimile: (303) 893-1379

Attorneys for Janus Investment Fund

Marc Marmaro

Matthew D. Hinks

Jeffer, Mangels, Butler & Marmaro LLP
1900 Avenue of the Stars, 7® Floor
Los Angeles, CA 90067

Telephone:  (310) 203-8080
Facsimile:  (310) 203-0567

Robert J. Jossen

Adam B. Rowland

Swidler Berlin Sheriff Friedman LI1.P
The Chrysler Building

405 Lexington Avenue

New York, NY 10174

Telephone:  (212) 973-0111
Facsimile: (212) 891-9598

Attorneys for Edward J. Stern; Canary _
Capital Partners, LLC; Canary Investment
Management, LLC and Canary Capxtal

Partners, Ltd. :

Stephen A. Mendelsohn

Greenberg Traurig LLP

5100 Town Center Circle, Suite 400
Boca Raton, FL 33486

Telephone:  (561) 955-7600
Facsimile: (561) 339-7099

Attorneys for Kaplan & Co. Securities Inc.

‘ds 7200 Litigation

Brian Barry

Jill Betts

Law Offices of Brian Barry

1801 Avenue of the Stars, Suite 307
Los Angeles, CA 90067

Telephone:  (310) 788-0831
Facsimile: (310) 788-0841

Danie]l Kramer

Abigail Evans

Paul, Weiss, Rifkind, Wharton
& Garrison LLP

1285 Avenue of the Americas
New York, NY 10019
Telephone:  (212) 373-3000
Facsimile: {212) 757-3990

Attorneys for Bank One Corporation; Banc One
Investment Advisors Corp.

Philip Khinda

Ropes & Gray

One Metro Center

700 12® Street NW, Suite 9500
Washington DC, 20005
Telephone:  (202) 508-4600
Facsimile: (202) 508-4650

Attomneys for The One Group Mutual Funds

Phillip A. Davis
Sheppard, Mullin, Richter & Hampton LLP
333 South Hopre Street, 48* Floor

Los Angeles, CA 90071

Telephone:  (213) 620-1780
Facsimile: (213) 620-1398
Paul Rowe

Martin Arms

Kenneth B. Forrest

Wachtell, I“lann Rosen & Katz
51 West 52 Street

New York, NY 10019
Telephone:  (212) 403-1000
Facsimile: (212) 403-2000

Attorneys for Bank of America Corporation; Banc
of America Capital Management LLC; and Banc
of America Advisors LLC

" SERVICE LT

OPERATIVE SERVICE LIST.wpd
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Stephen Colangelo

Laurie Hand

Morrison & Foerster LLP
1650 Tyson Blvd., Suite 300
Mclean, VA 22102
Telephone:  (703) 760-7700
Facsimile: (703) 760-7777

Attorneys for Nations Funds Trust

(incorrectly named in complaint as Natxon ]

Fund Inc.)

David Morris

Fried Frank Harris Shriver & J acobson
One New York Piaza

New York, NY 10004

Telephone:  (212) 859-8000
Facsimile: (212) 8594000

Attorneys for Robert Gordon

C. Evan Stewart

Hilled I. Parness

John J. Gallagher

Brown Raysman Millstein Felder
& Steiner L

900 Third Avenue

New York, NY 10022
Telephone:  (212) 895-2000
Facsimile: (212) 895-2900

Attorneys for Theodore H. Sihpol T

John Moon

Chadbourne & Parke LLP

30 Rockefeller Plaza

New York, NY 10112
Telephone:  (212) 408-5100
Facsimile: (212) 541-5369

Attorneys for Charles Bryce land

William K. Holmes
Daniel R. Gravelyn

-4

Bruce Clark

William Farris

Sullivan & Cromwell LLP

125 Broad Street

New York, NY 10004
Telephone:  (212) 5584000
Facsimile: (212) 558-3588

Attorneys for Strong Capital Management Inc.;
Richard S. Strong

James L. Sanders

Michael Meeks

McDermott, Will & Emery

2049 Century Park East, 34" Floor
Los Angeles, CA 90067
Telephone:  (310) 2774110
Facsimile: (310) 277-4730

Attorneys for JB Oxford & Company

Sara Brody

Clifford Chance LLP

One Market, Stewart Tower
San Francisco, CA 94105
Telephone:  (415) 778-4700
Facsimile: (415) 7784701

Polly Snyder

Clifford Chance LLP

2001 K Street NW
Washington DC, 20006
Telephone:  (202) 912-5000
Facstmile: (202) 912-6000

Attorneys for Alliance Capital Management
Holding LP; Alliance Capital Management LP;
Alliance Capital Management Corp.

George Garvey

David Dinielli

Munger Tolles & Olsen LLP
355 S. Grand Avenue, 35% Floor
Los Angeles, CA 90071

OPERATIVE SERVICE LIST.wpd
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Warner Norcross & Judd LLP Telephone:  (213) 683-9100
900 Fifth Third Center Facsimile: (213) 687-3702
111 Iayon NW.
Rapids, MI 49503 Attomeys for AXA Financial Inc.
Telephone:  (616) 752-2000
| Facsimile: (616) 752-2500
Attomneys for Security Trust Company
SERVICE LIST
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G. Stewart Webb, Jr.

Gabrielle Moses

Venable LLP ‘
1800 Mercantile Bank & Trust Bldg
2 Hopkms Plaza !
Baltimore, MD 21201

Telephone: (410) 244-7400
Facsimile: (410) 244-7742

Attorneys for AllianceBernstein Regijstranks

Martin Seidel

Cadwalader, Wickersham & Taft LLP
100 Maiden Lane

New York, NY 10038

Telephone:  (212) 504-6000
Facsimile: (212) 504-6666

Attorneys for Gerald Malone

David Brodsky
Latham & Watkins LLP

- 855 Third Avenue

New York, NY 10022
Telephone:  (212) 906-1200
Facsimile: (212) 751-4864

Attorneys for Charles Schaffran

-§m1Maum o

n, Arps, Slate, Meagher
& Flom LLP

300 South Grand Avenue

Los Angeles, CA 90071
Telephone:  (213) 687-5000
Facsimile: (213) 687-5600

Seth M. Schwartz

Betsy Hellman

Skadden, Arps, Slate, Meagher
& Flom LLP

Four Times Square

New York, NY 10036
Telephone:  (212) 735-3000
Facsimile: (212) 735-2000

Attorneys for Putnam Investment
¥anagemcnt, LLC; Putnam Investments
rust

" John Donovan

Ropes & Gray
One International Place
Boston, MA 02110

- Telephone:

(617) 951-7000

Telephone:
(617) 951-7050

Facsimile:
Attorneys for Putnam Investment Funds

Stephen W. Greiner

Willkie Farr & Gallagher LLP
787 Seventh Avenue

New York, NY 10019
Telephone:  (212) 728-8000
Facsimile: (212) 728-8111

Attorneys for Marsh & McLennan Companies,
Inc.

John F. Sylvia

Mintz, Levin, Cohn, Ferris, Glovsky & Popeo,
P.C.

One Financial Center

Boston, MA 02111

Telephone:  (617) 542-6000

Facsimile: (617) 542-2241

Attorneys for Justin M. Scott

John A.D. Gilmore

Piper Rudnick LLP

One International Place, 21% Floor
Boston, MA 02110

Telephone:  (617) 406-6000
Facsimile: (617) 406-6100

. Attomeys for Omid Kamshad

Gregory Scott Spencer

Office of the General Counsel
Bank of America, N.A.

555 California Street, 8 Floor
San Francisco, CA 94104
(415) 622-6044
Facsimile:  (415) 622-9238

Attorneys for Bank of America Defendants

Gregory M. Scanlon

Vice President & Senior Corporate Counsel
CharlesSchwab

101 Montgomery Street

San Francisco, CA 94101

Telephone:  (415) 622-6044

Facsimile: (415) 622-9238

Attormneys for CharlesSchwab/U.S. Trust

OPERATIVE SERVICE LIST.wpd




BRIAN BARRY #135631 :
JILL LEVINE BETTS #2080 FILED
LAW OFFICES OF BRIAN B St Y CLERK US DISTRICT COUR)

1

2

1801 Avenue of the Stars, Sui

3 || Los Angeles, California 90067 DEC 1

4 | Telephone: §310_; 788-0831 C 16 203
Facsimile: (310) 788-0841

5

6

CENTRKL DIsT
Attorneys for Plaintiff Yo RICT OF CA%E%T A
{Additional Counsel on Slgnadurc Page] UJ’

ECHIVED } STATES DISTRICT COURT
&, vty CE DISTRIC ' OF CALIFORNIA - WESTERN DIVISION

H, on behalf of the General Public, | CASE NO. CV03-8736 F 1C
Plaintiff, (PIWx)

'AL CORPORATION, JANUS

CAPITAL MANAGEMENT LLC, JANUS

13 | INVESTMENT FUND, EDWARD J. STERN,

CANARY CAPITAL PARTNERS LLC, CANARY

14 | INVESTMENT MANAGEMENT LLC, CANARY

5| QRN

16| BANCONE INVESTMENT ADVISORS, THE NOTICE OF ERRATA
ONE GROUP MUTUAL FUNDS, BANK OF ~

17| AMERICA CORPORATION, BANC OF
AMERICA CAPITAL MANAGEMENT LLC,

18| BANC OF AMERICA ADVISDRS LLC,

' NATIONS FUND INC.,, ROB RTH. GORDON

19 THEODORE H. SIHPOL III BARLES D.
BRYCELAND, SECURITY TRUST COMPANY,

20| STRONG CAPITAL MANA

21 | MANAGEMENT HOLDING L.P., ALLIANCE
CAPITAL MANAGEMENT L.P., ALLIANCE
22| CAPITAL MANAGEMENT C ORPORATION,
AXA FINANCIAL INC., ALLIANCEBERNSTEIN
23 | REGISTRANTS, GERALD MALONE, CHARLES
SCHAFFRAN, MARSH & MCLENNAN
24§ COMPANIES, INC., PUTNAM INVESTMENTS
55 | TRUST, PUTNAM INVESTMENT
MANAGEMENT LLC, PUTNAM INVESTMENT
26 | FUNDS, JUSTIN M. SCOTT AS DOE 1, OMID
KAMSHAD AS DOE 2, LAWRENCE J.LASSER
271 ASDOE 3, RICHARD S. STRONG AS DOE 4, and
DOES 5-500, '

28 _ j iDefendants.

NOTICE OF ERRATA

notice of errata.wpd
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PLEASE TAKE NdHCE that Plaintiff Mike Sayegh in the above capti ned

matter hereby files the following errata:

On November 21, 2b03, prior to removal of the above entitled action,

Plaintiff filed 21 substitutijon of DOE forms in State Court. Each of the newl

named parties were named as DOE No. 5 rather than as consecutively named . 'OE

Defendants. Plaintiff heréby notice that each of the newly named DOE defen: ants

shall be hereinafter referr¢d to

PBHG Mutual Fy

as the following DOE defendant:

nds ---- DOE S5
PBHG Fund Distributors ‘ DOE 6
PBHG Funds DOE 7
Gary L. Pilgtim DOE 8
Harold J. Baxter DOE 9
Pilgrim Baxtfer & Associates, Ltd. DOE 10
Veras Investment Partners LLP DOE 11
Jammes Patrick Connelly, Jr. DOE 12
The Alger Fund | -----s-semen-- DOE 13
Fred Alger Management Inc. DOE 14
The Federatt;, Funds - DOE 15
Federated In;vestors Funds . DOE 16
Federated Securjties Corporation  -~----=---=---- DOE 17

notice of errata.wpd

NOTICE OF ERRATA
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Dated: December 16, 2003

Federated Investment Management Co.  -------- DOE 18
Federated Investors, Inc.  ----- DOE 19
The Charles Schwab Corporation  -------==------~ DOE 20
Charles Schwab & Co., Inc. - DOE 21
The Excelsior Mutual Funds  --- DOE 22
Excelsior Fuﬁds Trust DOE 23
Excelsior Funds, Inc. -- - DOE 24
United ‘States; Trust Company of New York ----- DOE 25

U.S. Trust Corpor

ation DOE 26

LAW OFFICE OF BRIAN BARRY

Brian Barry #135631 '
Jill Levine Betts #208065
1801 Avenue of the Stars, Suite 307
Los Angeles, CA 90067

Telephone: (310) 788-0831
Facsimile: (310) 788-0841

GLANCY & BINKOW LLP
Lionel Z. Glancy

Peter Binkow

1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067

Telephone: (310) 201-9150
Facsimile: (310) 201-9160

notice of errata. wpd
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.
PROQF OF :ER E VIA ELECTRONIC TRANSFER

STATE OF cALerRNIA, COUNTY OF LOS ANGELES

1, the undersigned, declare: that I am employed in the aforesaid County,
State of California in the officg of a member of the Bar of this Court at whose
direction the following servicewas made. I am over the age of 18 and not a pi ty
to the within entitled action; business address is: 1801 Avenue of the Stars
Suite 307, Los Angeles, California 90067.

On Dec. 16, 2003, 2003, I served upon the interested parties in this acti n,
pursuant to Fed. R. Civ. P. Rule 5(b) and Local Rule 5-3, the document descri' ed
as follows: i

~ NOTICE OFERRATA

|

{X] on all parties shown beitw by placing a true copy thereof enclosed in a
sealed envelope with postage thereon fully prepaid in the United States nail
at Los Angeles, California.

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury, under the laws of the State of California an . the
United States of America, that the foregoing is true and correct. Executed on Jec.
-16, 2003, at Los Angeles, Los Angeles County, California.

.H,A_A_ " ‘('/

mﬁétts

‘ 5 NOTICE OF ERRATA
notice of errata. wpd ‘ i 1
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. Telephone:

Stephen A. Mendelsohn

._'\j

For S

Lionel Z. Glancy

Michael Goldberg

Glancy & Binkow LLP

1801 Avenue of the Stars, Suite 311
Los Angeles, California 90067 w
Telephone:  (310) 201-9150 ‘
Facsimile: (310) 201-9160

For The Defendants
Dale R. Harris

- Davis, Graham & Stubbs LLP

1550 17" Street, Suite 500
Denver, CO 80202
Telephone:  (303) 892-7330
Facsimile: (303) 893-1379

In re Funds 17200 Litigation

Attorneys for Janus Investment Fund.

Matthew D. Hinks }
Jeffer, Mangels, Butler & Marmaro LLP |
1900 Avenue of the Stars, 72 Floor |
Los Angeles, CA 90067 '
Telephone:  (310) 203-8080
Facsimile: (310) 203-0567

Robert J. Jossen
Adam B. Rowland

' Swidler Berlin Sheriff Friedman LLP

The Chrysler Building

405 Lexington Avenue

New York, NY 10174

(212) 973-0111
Facsimile: (212) 891-9598
Attorneys for Edward J. Stemn; Canary
Capital Partners, LLC; Canary Investmen
Management, 1LC; and Canary Capltal
Partners, Ltd.

Traurig LLP
5100 Town Center Circle, Suite 400
Boca Raton, FL 33486 ‘
Telephone:  (561) 955-7600
Facsimile: (561) 339-7099

Attorneys for Kaplan & Co. Securities Int.

Bran Barry

Jill Betts

Shaun Grove

Law Offices of Brian Barry

1801 Avenue of the Stars, Suite 307
Los Angeles, CA 90067

Telephone:  (310) 788-0831
Facsimile: (310) 788-0841

Daniel Kramer

Abigail Evans

Paul, Weiss, Rifkind, Wharton
& Garrison LLP

1285 Avenue of the Americas
New York, NY 10019

Telephone:  (212) 373-3000
Facsimile: (212) 757-3990

Attorneys for Bank One Corporation; Banc One
Investment Advisors Corp.

Phﬂlp Khinda

Ropes & Gray
One Metro Center
700 12° Street NW, Suite 900
Washington DC, 20005
Telephone:  (202) 508-4600
Facsimile:  (202) 508-4650 -

Attorneys for The One Group Mutual Funds

Phillip A. Davis
Sheppard, Mullin, Richter & Hampton LLP
333 South Hopre Street, 482 Floor

Los Angeles, CA 90071

Telephone:  (213) 620-1780
Facsimile: (213) 620-1398
Paul Rowe

Martin Arms

Kenneth B. Forrest

Wachtell, mPton Rosen & Katz
51 West 52 Street

New York, NY 10019
Telephone:  (212) 403-1000
Facsimile: (212) 403-2000

Attomneys for Bank of America Co
of America Capital Management
of America Advisors

ation; Banc
; and Banc

OPERATIVE SERVICE LIST.wpd
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Stephen Colangelo

Laurie Hand

Morrison & Foerster LLP
1650 Tyson Blvd., Suite 300
Mclean, VA 22102
Telephone:  (703) 760-7700
Facsimile:  (703) 760-7777

Attorneys for Nations Funds Trust

Bruce Clark

William Farris

Sullivan & Cromwell LLP
125 Broad Street

New York, NY 10004
Telephone:  (212) 558-4000
Facsimile: (212) 558-3588

Attorneys for Strong Capital Management Inc.;

(incorrectly named in complaint as Némons Richard S. Strong

Fund Inc.)

David Morris

Fried Frank Harris Shriver & Jacobson
One New York Plaza

New York, NY 10004

Telephone:  (212) 859-8000
Facsimile: (212) 859-4000

Attorneys for Robert Gordon

C. Evan Stewart

Hilled I. Parness

John J. Gallagher

Brown Raysman Millstein Felder
& Steiner LLP

900 Third Avenue

New York, NY 10022
Telephone:  (212) 895-2000
Facsimile: (212) 895-2900

Attormeys for Theodore H. Sihipol Il

John Moon

Chadbourne & Parke LLP

30 Rockefeller Plaza

New York, NY 10112
Telephone: (212) 408-5100
Facsimile: (212) 541-5369

Attomeys for Charles Bryce land

William K. Holmes

Daniel R. Gravelyn

‘Warmner Norcross & Judd LLP
900 Fifth Third Center

111 Lyon NW

Grand Rapids, MI 49503
Telephone:  (616) 752-2000
Facsimile: (616) 752-2500

Attorneys for Security Trust Company

James L. Sanders

Michael Meeks

McDermott, Will & Emery
{2049 Century Park East, 34" Floor
[ Los Angeles, CA 90067
Telephone:  (310) 277-4110
Facsimile: (310) 277-4730

Attorneys for JB Oxford & Company

Sara Brody

Clifford Chance LLP

One Market, Stewart Tower
San Francisco, CA 94105
Telephone:  (415) 7784700
Facsimile:  (415) 7784701

Polly Snyder

Clifford Chance LLP

2001 K Street NW
Washington DC, 20006
Telephone:  (202) 912-5000
Facsimile: (202) 912-6000

Attorneys for Alliance Capital Management
Holding LP; Alliance Capital Management LP;
Alliance Cap1ta1 Management Corp.

George Garvey

David Dinielli

Munger Tolles & Olsen LLP
355 S. Grand Avenue, 35% Floor
Los Angeles, CA 90071
Telephone:  (213) 683-9100
Facsimile: (213) 687-3702

Attorneys for AXA Financial Inc.

OPERATIVE SERVICE LIST.wpd
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G. Stewart Webb, Jr.

Gabrielle Moses ‘
Venable L1LP ‘
1800 Mercantile Bank & Trust Bldg
2 Hopkins Plaza

Baltimore, MD 21201

Telephone: (410) 244-7400
Facsimile: (410) 244-7742

Attorneys for AllianceBernstein Regi.;stramjs

Martin Seidel

Cadwalader, Wickersham & Taft LLP
100 Maiden Lane

New York, NY 10038 - |
Telephone:  (212) 504-6000
Facsimile: (212) 504-6666

Attorneys for Gerald Malone

David Brodsky

Latham & Watkins LLP

855 Third Avenue

New York, NY 10022
Telephone:  (212) 906-1200
Facsimile: (212) 7514864

Attorneys for Charles Schaffran

Peter Simhauser

Skadden, Arps, Slate, Meagher

& Flom LLP

300 South Grand Avenue

Los Angeles, CA 90071

Telephone:  (213) 687-5000
Facsimile:  (213) 687-5600 J

Seth M. Schwartz_

]t:;sdy Hellman
Skadden, Arps, Slate, Meagher
& Flom LLP
Four Times Square
New York, NY 10036
Telephone:  (212) 735-3000
Facsimile:  (212) 735-2000

Attomeys for Putnam Investment
Management, LLC; Putnam Investments
Trust ]
John Donovan !
Ropes & Gray |
One International Place |
.Boston, MA 02110

Telephone:  (617) 951-7000
Facsimile: {617) 951-7050

Attorneys for Putnam Investment Funds

Stephen W. Greiner

Willkie Farr & Gallagher LLP
787 Seventh Avenue

New York, NY 10019
Telephone:  (212) 728-8000
Facsimile: (212) 728-8111

Attorneys for Marsh & McLennan Companies,
Inc.

John F. Sylvia

Mintz, Levin, Cohn, Ferris, Glovsky & Popeo,
P.C.

One Financial Center

Boston, MA 02111

Telephone:  (617) 542-6000

Facsimile: (617) 542-2241

Attorneys for Justin M. Scott

John A.D. Gilmore

Piper Rudnick LLP

One International Place, 21 Floor
Boston, MA 02110 :
Telephone: (617) 406-6000
Facsimile: (617) 406-6100

Attorneys for Omid Kamshad

Gregory Scott Spencer .

Office of the General Counsel
Bank of America, N.A.

555 California Street, 8® Floor
San Francisco, CA 94104
Telephone:  (415) 622-6044
Facsimile:  (415) 622-9238

Attorneys for Bank of America Defendants

Gregory M. Scanlon

Vice President & Senior Corporate Counsel
CharlesSchwab

101 Montgomery Street

San Francisco, CA 94101

Telephone: (415) 622-6044

Facsimile:  (415) 622-9238

Attomneys for CharlesSchwab/U.S.Trust

OPERATIVE SERVICE LIST.wpd
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TO: MFS INVESTMENT MANAGEMENT CASE NO. SCSC036827

You will take notice that an ongmal notice of suit or process against you, a copy—
of which is hereto attached, was duly served upon you at Des Mf)\ines, Iowa by filing a

copy of said notice or proéess on the 22nd day of January, 2004 with the secretary of

state of the s‘tate of Jowa.

Date at Ames, Iowa, this 27th day of January, 2004

() crm O}" 7
DIANE L. TOTT
Clerk of District Court

In and for Story County, Iowa

(.
| .
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'HRIGINAL NOTICE — SMALL CLAIMS — NONRESIDENT . Q ' 3 /} P Z’ s a4 20 €6_wartnco ows D24 GG

IN THE IOWA DISTRICT COURT

IN AND FOR r‘ o
(Small Claims Division) e
Plaintit(s): % .
f1zABEM I W RIGWT- CAR FHLED 24 o 2
(Name) — 1 SECRETARY oF smame X9 6B R
il 1™ T Towa © 0 &A= 2 Ia
(Address) o 4 o : 5’7(_3 o Eg
7S , SO ; —_ AT
AMEis A Seoic ] ool 32 m 20
(Name) ' g:g: el
ORIGINAL NOTICE™! = g
(Address) ' ‘ NS
vS. g|34 55@’ (Foreign Corporation or Nonresident Defendant) -t :
Defendant(s):
MMESDS INVREST M7 MARACE MLNT Small Claim No. SCSC (pgz
{Name iy ‘2[ - ‘
oo DeYLSTeN ou 19 t—LMR Date Filed 30/0;;
Addressg '
cSTON S MA  OZ0b
(Noame)
. (Address) /

TO THE ABOVE NAMED DEFENDANT(S): * 9/*__

YOU ARE HEREBY NOTIFIED that the plcnnnff( s) demcmd( s) from you the amount of § 97 15 bcsed on
MFS 16 UNER INVESTIENTIeN BY THE SPCORITIES v IXCHHEE CamiissioN + STRTE Recut
State briefly the basis for the demand. )+ HAS ADWITIED . o HAVING ALLSWED m ARKET T1w NG

3D TR MPS FusD PRosPEeTo%Es STRTING MMML-T“?.M”JGY 2L chsgiVE. SHERT TRRM

TS G ARE. ROT ALLCLED T SUeK REST uTIop FeR CLAS A SHARE. SALES c\th’—\ﬁ@w

Tgwﬁ.é CHARERS M AACE MEIT Pks g S, CHARGES (Sih ATIEHMENTS) {

UNLESS YOU APPEAR b completing and fuhng the attached appearance and answer form with the_ clerbof the
court at_OWMES Cc\TH HA (exaet-address) in 515 LLARK AMES E;‘tcn lowa

__(zip code), within sixty days after the fl‘llng of this original notice with the secretary of svﬁﬁe oﬁhe ate of
ﬁowo judgment shall be rendered against you upon plaintiff’s (s’) claim together with interest a @urt:ﬁpsts
IF YOU DENY THE CLAIM AND APPEAR by filing the attached appearance and answer wnhm“m@y q@/s qﬁ@the

filing of this original notice with the secretary of state of the State of lowa, you will then receivesTighficaffan ffgﬁ the

clerk’s office of the place and time assigned for hearing. 5@ - 2
. | =5 = D
i J” o
} //%/4 ﬂc#@%} e %/ E

Plcnrmfrs ( o -;

-

JUDGMENT ENTRY

IT IS HEREBY ORDERED THAT JUDGMENT BE ENT“ERED AGAINST THE DEFENDANT{(S)

P'l.’cimiff(s)

in the amount of $_.__ with interest at the rate of %
from the __day of ; ‘ A. D., 19 and Attorney Fees in the amount of
$ plus court costs in the amount of $

IT IS FURTHER ORDERED that the foregoing be pald at the rate of $ per ,

Dated this day of A.D,19___. (month) . (week)

i
i

(Magistrate) {Clerk) {County)

Lo




Please complete and return with the Appearance & Answer form

IN THE IOWA DISTRICT COURT FOR STORY COUNTY

)
| )
Plaintiff(s) /' Petitioner(s), )
Vs. : ) Case No.
| )
5) CONFIDENTIAL SOCIAL
),) SECURITY NUMBER FORM

Defendant(s) / Respondent(s

Please note: This form is for the submission of social security numbers ONLY. Dates of birth and

. employer identification numbers are not confidential and should appear on the heading or face of the

petition, answer, etc. Please print or type all information.

Name ‘ Social Security Number

Plaintiff(s) / 1.

Petitioner(s)
2. .

3.

4

5.

Defendant(s) / 1.
Respondent(s)
2.

3,

Other Parties 1.

Information supplied by

Signature: Date:




J&d

IN THE IOWA DISTRICT COURT FOR

Plaintiff(s)

SC-3

__ COUNTY

(Small Claims DiVision)_

PIN__-

(Namé)

{(Address)

(Name)

(Address)

Deféndcnt(s)

vS§.

PIN

APPEARANCE AND ANSWER

© ' OF DEFENDANT

'. (Name)

Small Claim tiloT _

(Addres;)

- Date Filed

{(Name) -

(Address)

|
|

| HEREBY enter my appearance and admit/deny the claim of plaintiff(s).

Defendant

By ' PIN

Attorney for Defehdom

J&d =




IRECEIVED]
FEB 0 ¢ 2000
BY:. .
'TO: MFS INVESTMENT MANACEMENT | CASE NO. SCSC036816
500 BOYLSTON ST 15" FLOOR | -
BOSTON, MA 02116 \ ‘ |
I | NOTICE
| |
|
You will take notice that an original notice of suit or process against you, a copy
of which is hereto attached, was dﬁly served upon you at Des Moines, Iowa by filinga
- i | =
copy of said notice or process on the 13™ day of January, 2004 with the secretary ﬁ& g
o B - x5 =
state of the state of Jowa. ‘ 2,}-< ~N
| o2
| >3
. Cy
Date at Ames, Iowa, this 20 day of January, 2004 i

@«z«u@g ZE:

DIANE L. TOTT
: Clerk of District Court
* In and for Story County, Iowa

LE

b
&

.
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b
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ORIGINAL N‘OTICE — SMALL CLAIMS — NONRESIDENT ‘\‘ WATT PARROTT § SONS €O wATIRIOO Owa D24 GG-802 FO%;‘! 9(2)-FN
4 B : - g
IN THE IOWA DISTRICT COURT -
! ' AT <2, =du
| R >
IN AND FOR__ U EBOouNTY o o B
(Small Claims Divisigmr ARY OF STATE o S Oj%
Plaintiff(s): . . : 10%A ‘%-_\a ‘Z)J Ay
E)Kuca A QARTE_K‘ a8 o 10 P yji%o
(Name) ' o ] y 00 Hi Lo HZE A
bl 13™ STREET du 2% f% S
(Address) ' : .7/1 7, :{;?4
AMES T A S0010 “ R
(Name) N
| ORIGINAL NOTICE
(Address) .
VS, ‘ (Foreign Corporation or Nonresident Defendant)
Defendani(s): j ‘ _ -
MFS INVESTMENT MANAGEMENT Small Claim No._ - 0BLaCHlp
{Name) . +h _ . 1 % i”*ﬁ 1
Foa B6/LSTon ST IS FLeoR Date Filed B
(Address) ’ | =22 = oz
BoSTON, MA 0Z 1k e T 2
(Name) ’ : o ?3_,0
‘ = o
(Address) \ / =7 =4 2
TO THE ABOVE NAMED DEFENDANT(S): ‘ -

: ) i ' 5 fals)

YOU "ARE HEREBY NOTIFIED that the plaintiff(s) demand(s) from you the amount of § LI’?%{ based on
FS 15 ONDER /NvESTIEATIoN BY THE SECURITIES BEUCHANGE £oMmissieny STATE REGVLATERS
(State briefly the basis for the demand.) % HAS ADmMiTED -To HAVING AloWED MARKEYT TV MING
DESPIYE MES FUND PRoSPECTVSES STATING MARKET TIMING & EXCESSWE SHoAT

TERM TRADING ARE NoT ALLOWED, T SEEK RBEST(TUTion Eoft CLA

' $s A SHARE
X i ]

court at e Citu Hail

lowa, judgment shall be rendered against you upon plaintiff’s (s) claim together with interest and court costs.

filing of this original notice with the secretary of state of the State of lowa, you will then receive noftification from the
clerk’s office of the place and time assigned for hearing.

1
[T IS HEREBY ORDERED THAT JUDGMENT BE ENTERED AGAINST THE DEFENDANT(S)

UNLESS YOU APPEAR by completing and fili

£, s+ MISC, CHARSGE (seawﬁmmﬁw@
ng the attached appear

gje and answer fgrm with the clerk of the
(oxact-addressi-in ol © CADrk <f

, (city), lowa
O (zip code), withif sixty days after the filing of this original notice with the secretary of state of the State of

IF YOU DENY THE CLAIM AND APPEAR by filing the attached appearance and answer within sixty days after the

Plaintiff(s)

JUDGMENT ENTRY

Plaintiff(s) .
in the amount of $ 1 with interest at the rate of %
from the day of A. D, 19 and Attorney Fees in the amount of
$

IT IS FURTHER ORDERED that the foregoing be pdid at the rate of $
Dated this

plus court costs in the oméunt of §

per.

day of ! _ A D, 1o . {month)

(week)

(Magistrate) (Clerk) {County)

%

= - 7
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, “ "
Please complete and return with the Appearance & Answer form 2-31

IN THE IOWA DISTRICT COURT FOR STORY COUNTY

B
s
Plaintifi(s) / Petitioner(s), )
Vs. ' ) Case No. B
1 ) g
; ) CONFIDENTIAL SOCIALE;
Defendant(s) / Respondent(s),) SECURITY NUMBER FORM

)

Please note: This form is for the submission of social security numbers ONLY. Dates of birth and
employer identification numbers are not confidential and should appear on the heading or face of the
petition, answer, etc. Please print or type all information.

|

Name ; Social Security Number

Plaintiff(s)/ 1. 1
Petitioner(s) 1
2. ‘

3.

4.

5.

Defendant(s) / 1.
Respondent(s)
2.

3.

4.

5.

Other Parties 1.

2.

3.

Information supplied by

Signature: Date:
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IN THE IOWA DISTRICT COURT FOR

™d

SC-3

(Sma?l Claims Division)

Plaintiff(s) | | \
PN |
(Name} !

{Address)

{Name)

(Address) )
: vs.
Defendant(s) }
‘ PIN

" (Name)

(Addres_s)

{(Name)

.(Address)

|
v

|

" Date Filed

COUNTY

H
B

B

APPEARANCE AND ANSWER

OF DEFENDANT

Small Claim No. .

| HEREBY enter my appearance and admit/deny ti’\e claim of plaintiff(s).

'

|
o

|
'

Defendant

By

PIN

Attorney for Defendant




3

CLERK OF COURT
PO BOX 748
AMES IA 50010-0748

MFS INVESTMENT MANAGEMENT
500 BOYLSTON ST 15 FLOOR
BOSTON MA 02116

&

Bl

Case ID: 02851 SCSC036816H
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