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_ MFS INVESTMENT MANAGEMENT FROM ;f
500 Boylston Street Boston Massachusetts 02116-3741 & @
g Vd
04041698 } February 19, 2004
\
VIA FEDERAL EXPRESS }
File Room

U.S. Securities and Exchange Commission
450 5th Street, NW
Washington, D.C. 20549 !

RE: John Hammerslough v. Massachusetts Financial Services Company,\\ 7
Civil Action No. 04-CV-1185, Juliet Rintoul v. Massachusetts Financial
Services Company, et al.} Civil Action No. 04-CV-01045,
Richard Wasserman v. Massachusetts Financial Services Company, et al.,
Civil Action No. 04-CV- 00247 William A. DePardo v. MFS/Sun Life Fmancxal
Distributors, Inc. et al. C1v11 Action 04-10248-DPW, Hugh F. Boyd Iil et al. v.
Massachusetts Fmancxal §erv1ces Company, et al., Civil Action No. 04-10252-WGY,
Harold A. Berger v. Massachusetts Financial Services Company, et al.,

Civil Action No. 04-10253-WGY
|

Ladies and Gentleman: ‘

Pursuant to Section 33 of the Investment Company Act of 1940, as amended, attached are copies
of the following Class Action Complaints and Small Claims Complaints in the above referenced matters.
Massachusetts Financial Services Company SEC file number is 801-17352.

1. John Hammerslough v. Massachusetts Financial Services Company, Civil Action No. 04-CV-1185
Juliet Rintoul v. Massachusetts Financial Services Company, et al., Civil Action No. 04-CV-
01045 |

3. Richard Wasserman v. Massachusetts Financial Services Company, et al., Civil Action No. 04-
CV-00247

4, William A. DePardo v. MFS/Sun Life Financial Distributors, Inc., et al., Civil Action 04-10248-
DPW

5. HughF. Boyd I etal. v. Massachusetts Financial Serv1ces Company, et al., Civil Action No. 04-
10252-WGY

6. Harold A. Berger v. Massachusetts Financial Services Company, et al., Civil Action No. 04-
10253-WGY 1
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Pursuant to Rule 101(c)(11) of Regulatlon S-T, thes¢ documents are being submitted in paper
format only.
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Please acknowledge receipt of thisjletter and its enclosures by date stamping the enclosed
duplicate copy of the letter and returning it to me in the enclosed self-addressed, stamped envelope.

Very truly yours,

(G EC,

Operations Paralegal Administrator
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INVESTMENT MANAGEMENT

MF$ INVESTMENT MANAGEMENT

500 Boylston Street Boston Massachusetts 02116-3741
\ 617 954-5000

February 19, 2004
VIA FEDERAL EXPRESS

File Room

U.S. Securities and Exchange Comrnlssmn
450 Sth Street, NW

Washington, D.C. 20549

RE: John Hammerslough v. Massachusetts Financial Services Company,
Civil Action No. 04-CV-1185, Juliet Rintoul v. Massachusetts Financial
Services Company, et al.; Civil Action No. 04-CV-01045,
Richard Wasserman v. Massachusetts Financial Services Company, et al.,
Civil Action No. 04-CV-00247, William A. DePardo v. MFS/Sun Life Financial
Distributors, Inc. et al., Civil Action 04-10248-DPW, Hugh F. Boyd Ill et al. v.
Massachusetts Financial Services Company, et al., Civil Action No. 04-10252-WGY,
Harold A. Berger v. Massachusetts Financial Services Company, et al.,
Civil Action No. 04- 10253-WGY

Ladies and Gentleman: ‘
|
Pursuant to Section 33 of the Investment Company Act of 1940, as amended, attached are copies
of the following Class Action Complaints and Small Claims Complaints in the above referenced matters.
Massachusetts Financial Services Company SEC file number is 801-17352.

1. John Hammerslough v. Massachusetts Financial Services Company, Civil Action No. 04-CV-1185
Juliet Rintoul v. Massachusetts Financial Services Company, et al., Civil Action No. 04-CV-
01045 ‘

3. Richard Wasserman v. Massachusetts Financial Services Company, et al., Civil Action No. 04-
CVv-00247 ‘

4, William A. DePardo v. MFS/Sun Life Financial Distributors, Inc., et al., Civil Action 04-10248-
DPW

5. HughF. Boyd IlI et al. v. Massachusetts Financial Services Company, et al., Civil Action No. 04-
10252-WGY

6. Harold A. Berger v. Massachusetts Financial Services Company, et al., Civil Action No. 04-
10253-WGY

Pursuant to Rule 101(c)(11) of Regulatlon S-T, these documents are being submitted in paper
format only. |
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK 04 C V } . )
; 1185

JOHN HAMMERSLOUGH,

Civil Axction No,

Plaintiff,
v‘ i

MASSACHUSETTS FINANCIAL
SERVICES COMPANY,

Defendant.

counsel, except as to allegations speciﬁcé.lly pertaining to the plaintiff, which are based on
personal knowledge. Counsel’s investigjaﬁon included, among other things, a review of the
public announcements made by the defeﬁdant and. its affiliates, Securities and Exchange
Commission ("SEC") filings, press releases and media reports regarding the defendant and its
affiliates, and Orders and court filings bjl’ regulators.
NATUiIE OF THE ACTION

1. This is an action brought by an investor against a faithless fiduciary - the Adviser in
whom. he placed his faith to manage a m{:tual fund in which he holds shares. As detailed below,
that fiduciary has violated its duties of cén.dor, of care and of loyalty to the Massachusetts
Investors Trust and its investors. The d%fendant Adviser, and its affiliates, have made secret
deals to favor and facilitate certain invesitors in improper and illegal trading, to the detriment of
the plaintiff and the other innocent holde;:rs of Massachusetts Investors Trust shares. Under the

Investment Company Act of 1940, 15 U.8.C. §80a-1 et seq., and specifically under §36(b) of that
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Act, 15 U.8.C. §80a-35(b), the plaintiff seeks to recover, on-behalf of his fund and its investors,

the advisory fees paid to this faithless ﬁﬂmimy for the past year.

JURISDICTION AND VENUE

2. This Court has jurisdiction over this action pursuant to §§36(b)(5) and 44 of the
Investment Company Act, 15 U.S.C. §§80a-35(b)(5) and 80a-43, and 28 U.8.C. §1331 (federal
question jurisdiction). :

3. Vemue is proper in this DistriL:t, because many of the acts alleged in this Complaint
occurred in substantial part in this Disuii:t Defendant Massachusetts Financial Services
Company has entered into a settlement with the New York State Attomey General concerning its
activities ag described in this copplaint. ‘

4. In connection with the acts alieged in this Complaint, the defendant, direcily or

indirectly, used the mails and instrumentalities of interstate commerce.

5. Plaintiff John Hammerslougﬂ is the owner of Class A shares of the Massachusetts
Investors Trust, a mutual fund regulated mndcr the Investment Company Act. He has owned such
shares (increased by the reinvestoent of i-:lividends) since approximately 1933, As stated above,
he brings this action to recover management fees paid by the Massachusetts Investors Trust to the
defendant.

6. The Massachusetts Investors Trust is 2 domestic equity fund. It is one of a family of
mutual fonds sponsored by defendant Massachusetts Financial Services Company (“MFS”). The
investnent objective of this fund is *to sgek fong-term growth of capital with a secondary

objective to seek reasonable current income”. The fund commenced investment operations with.
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the offering of Class A shares in 1924, th commenced. offering additional classes of shares
in1993. 1t currently offers the foIlowin‘g classes of shares: A, B, C, 5294, 529B, 529C, R1 and
R2. | |

7. MFS is the investment ad.visjer and sponsor of approximatgly 140 mutual funds,
including a group of 104 funds known as MFS Retail Funds, which include the Massachusetts
Investors Trust. MFS is a Delaware cor}:oration headquartered in Boston, Massachusetts. Tt has
been registered with the Secwrities and Exchange Comniission as an investment adviger since
1982, MFS is a more than 90 percent oﬁmed subsidiary of Sun Life Financial Inc., a Canadian
company whose common stock is traded on the New York Stock Exchange. As deseribed inthe
Prospectus dated May 1, 2003 for the Massachusetts Itivestors Trust, MFS “provides investment
management and related administrative Qervices aund facilities to the fund, including portfolio
management and trade execution”.

8. Asof Angust 31, 2003, assets of the MFS Retail Funds were appzoximaxcly $73
billion. Asof March 31, 2003 net assets i‘under management of the MFS organization were
approximately $11.1.5 billion. MFS describes itself as “America’s oldest mutual fund
organjzation”.

9, The mutual funds in the MES %family are distributed by MES Fund Distributors, Inc., a
wholly owned subsidiary of MFS. Ifis aiso located in Boston, Massachusefts. MF3 Service
Center (“MSFC™} is a wholly owned subgidiary of MFS that perforins transfer agency and other
services for the Massachusetts Investors I'rust and other MFS mutnal funds, for which it receives

compensation from each respective fund.

w
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10. John W. Ballen. was President of MFS from August 1998 through 2001, and. after that
was, until barred from such positions by an order of the SEC on February 5, 2004, MFS’s Chief
Executive Officer. He was alsc a memﬁjer of the Board of Trustees of each af the MFS Retail
Funds between 2001 and being barred by the SEC on February 5, 2004.

11. Kevin P, Parke was Chief Egui.ty Officer of MFS from August 1998 through early
2001, He was appointed MI'S’s Presidcht in 2002 and Chief Investment Officer in 2001, and he
Teld such positions until barred from theim by & Order of the SEC on February 5, 2004. He was
also a member of the Board of Trustees of each of the MFS Retail Funds between early 2002 and.
being barred by the SEC on Febmary 5, 2004,

12. The Massachusetts Investors Trust is "“governed” by a Board of Trustees. At all
relevant times, as stated above, Ballen an:?.d Parke served on that body. 'T'he Board of Trustees is
charged' with selecting and oversecing thL fund’s adviser. The Board of Trustees of the
Massachusetts Investors Trust, was, at ali relevant times, with limited exceptions, also the Board
of Trustees of all of the MFS Retail Funcis.

13. Pursuant to § 15 of the [nvestment Company Act, 15 U.S.C. §80a-15, the Adviser
serves pursuent 1o a writfen contract that 3must be approved at least annnally by the Board of
Trustees or by a vote of a majority of the%outstandi_ng voting securities, and in fact at all relevant
times the Adviser’s .contract bas been anﬁm] ly approved by the Board .of Trustees.

14. MFS, as the Adviser for the h&assachusetts Investors Trust, engages certain

individuals as portfolio managers for the fund As stated in the fund’s May 1, 2003 Prospectus,

John D. Laupheimer, Jt., an MFS Senior Vice President, has been the fund’s portfolio manager
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since 1992, and Brooks Taylor, an MFS Vice President, has been the fund’s portfolio manager
since 2001, |

15. Under §36(b) of the Invesmé11t Company Act, 15 U.S.C. §80a-35(b), the defendant

Adviser is deemed to have a fiduciary dlity with respect to the receipt of compensation for
services that it provides, including the services to the Massachusetts Investors Trust and its
investors.

16, As the Massachusetts Invcsto%rs Trust ‘s Adviser, defendant MFS, directly and
indirectly, in the form of management feies, distribution and service fees and other expenses,

. receives annual fees of .92% of the fund ?assets with regard to the Class A shares and a
substantially higher percentage for the of}:cr classes of shares. MFS’s advisory (nanagement)
and other fees for all classes of shares are based on the amount of assets in the fimd. Thus, as
detailed below, MFS has & conflict of intf.anest between itself and the fund and its lawful
investors. As detailed below, in order to iincrease its own management fees, MFS violated its
fiduciary duties to the fund and its investiors.

17. The Massachusetts Investors Trust’s fiscal year ends on Deceniber 31. As of
December 31, 2002, the fund’s Class A shares had net assets of almost $3.6 billion. The other
classes of shates accountsd for several bij.lion additional dollars of net assets. During the fiscal

| year ending December 31, 2002, defendant MFS, as the fund’s Adviser, was paid, directly or
indirectly, more than $60 million in management and other fees by the Massachusetts Investors

Trust alone, Jeaving aside its compensation from the scores of other MFS funds.

i
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18. The most recent Prospectus for the Massachusetts [nvestors Trust, prior to public
disclosure of the iliegal scheme describe;d below, is dated May 1, 2003, It contains the following
language under the heading “Pricing of Fund Shares”:

The price of each class of the fund’s shares is based on its net assef
value. The net asset value of each class of shares is determined. once
each day during which the New York Stock Exchange is open for
trading as of the close of regular trading on the New York Stock
Exchange (generally 4:00 p m. Eastern time) (referred to as the
valuation time). ..

You will receive the net assct valne next calculated, afler the deduction
of applicable sales charges and any required tax withholding, if your
order is complete (has all reqtured information) and MFSC receives your
order by: ‘

ethe valuation fime, if pIaced directly by you (not through a

finaneial adviser such as a broker or bank) to MFSC; or

eMISC’s close of business, if placed through a financial adviser,

so long as the financial adviser (or its authorized designee)

received your erder by the vatuation time. [Bold added.]

19. Under the heading “Excessive Trading Practices”, the May 1, 2003 Prospectus states

as follows: T
The MFS Funds do not perm1t market- tlmmg or other ¢xcessive
trading practices that may disrupt pertfolio management strategies
and harm fund performance As noted above, the MFS {unds reserve
the right to reject or restrict an purchiase order (including exchanges) from
any investor. The MFS funds will excreise these rights, including
rejecting or canceling purchase and exchange orders, delayiog for up to
two business days the processing of exchange requests, restricting the
availability of purchases and exchanges through telephone requests,
facsimile transmissions, automated telephone services, intetnet services or
any other electronic transfer service, if an investor’s tradiog, in the
fudgment of the MFS funds, has been or may be disruptive to a fund. In
making this judgment, the MFS funds may consider trading done in
multiple accounts under common ownership or control. [Bold added.]
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20. The same language began toiappear in the prospectuscs tor all of the MFS Retail
Funds starting in April 2002 and ultirnaiely remained in all such prospectuses until at least
November 2003, The language was late%r changed in the Massachusetts Investors Trust
Prospectus by amendment dated January 1, 2004,

21. Dauiel Calugar (“Calugar”)'ij»s a resident of Las Vegas, Nevada and Los Anpeles
California. At all relevant times, he was; the President and 95% owner of Security Brokerage,
Inc. Security Brokerage, Inc. was, at all%nelevant times, a broker-dealer firm registered with the
SEC and located in Las Vegas, Nevada. On September 19, 2003, Security Brokerage, Inc. filed
Form BDW with the SEC seeking to wit;hdraw it broker-dealer registration. On.ar about
December 22, 2003, the SEC filed a corr;pl,aint for violations of the federal securities laws
against Calugar and Security Bmkera.ge,}}[nc.. As further described below, the complaint included
late rading and market timing violations‘j in MFS mutual funds.

FACTT;IAL BACKGROUND

22. This action arises from. one ﬁaémil},r of mutual funds® examples of improper trading
practices recently revealed to have been. eiendx—:mic in the mutual fund industry in the past few
years. In parficular, two schemes have bi;eu uncovered recently that have incrementally deprived
investors- of millions and potentially billions of doltars of their hard-eamed monies that they
invested in mutual funds, traditionally viéwed as a relatively safe investment whereby risk is
diffused across a spectrum of holdings of individual securities. Mutual funds have long been the
repository of family savings, as well as s‘siwings for college and retirement, The general theory

behind investing in mutual funds is that i;t is better to diversify than to concentrate risk, and to
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|
entrust one’s funds to the management ékills of trustworthy, full-timog investment professionals,
for a smoall management fee, than to umflertake to manage the individual stocks oneself.

23. However, contrary to the fundamental purpose of the tederal securities laws, and one
of the very backbone principles of the secutities industry — ensuring that there is a level playing
field for investors, large and small - thc schermes that have been uncovered show that larger
institutions improperly used their size, %ccess to and influence with mutual fund managers to
manipulate the market rules and obtain igt'eas gains for themselves, at the direct expense of other
investors in such funds, such as the p]afptiff in this action, who invest long-term, and lawfuolly.

24. Thus, as reported in a September 3, 2003 announcement by New York State Attorney
General Eliot Spitzer, one such insﬁtuti%ran improperly wielding influence, a hedge fund, Canary
Capital Partners, LLC ("Canary"), agreed to pay $40 million to settle charges that it invested in
certain mutual funds in exchange for ad opportunity to make illegal and improper trades in the
funds’ shares, at the expense of the othr.;;r mutual fund shareholders, with the active assistance and
full complicity of the mutual funds ﬂlerhse].ves and their managers, notwithstanding that they
owe fiduciary duties toward their other EMIcholdms. However, as revealed by Attorney General
Spitzer, Canary was by no means a].oneiin engaging in these schemes, because this practice had
became rampant in the industrj', thcugﬂ, until recently, undetected by regulators.

25. Certain influential investors 1perpenrated two Lmproper schemes from at least from

1999 to 2003, with the assistance and/or complicity of mutual funds and their management
companies, who violated their ﬁduciary? duties to their customers in return. for substantial fees

and other income for themselves and tht‘:ir affiliates.
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26. The first scheme was the illegal “Jate trading” of mutual fund shares, As described
more fully below (and as set forth in the Massachusetts Investors Trust Prospectus as quoted
above), the daily price of mutual fund sh;ares is generally calculated as of 4:00 p.m. (EST), as part
of u practice known as “forward pricing.” Orders to buy, sell or exchange mutual fund shares
placed at or before 4:00 p.m. (EST) on a‘ particnlar day receive that day®s price. Any orders
placed after 4:00 p.m. (EST} are priced using the following day’s price. In violation of this rule,

Canary, Calugar and other large investors entered into agreements with certain financial

institutions that allowed orders they placjcd after 4:00 p.m. on a given day to receive that day’s

price, as oppesed to the next day’s price, thereby enabling such vestors to capitalize on post-

4:00 p.m. information, while those who bought their muiual fund shares lawfully could not, This
practice has been analogized to “betting itoday on yesterday’s hprse races.”

27. The second scheme involved.} so-called “timing” of utual funds. *“Timing” is an

|
investiment technique involving short-telz'm, “in apd out’ trading of mutual fund shares, designed
10 exploit incfficiencies in the way mutu?al fund companjes price their shares.

28. It is widely acknowledged that ‘“timing” inures (¢ the detriment of long-term
shareholders, and for this reason mutual fund prospectuses — such as the Massachusetts Investors
Trust Prospectns as quoted above — typically assure investors that timing is monitoted and that
the funds work to prevent it. In fact, maﬁy mutual fund companies have employees (known as
“timing police™) charged with identifyin?g “timers” and stopping their short-tenn. trading activity.
Nonetheless, in exchange for invcstmemj:s that will increase fund managers’ fees, fund managers

have at times entered into undisclosed agreements that allowed market timers to be cxempt from

the their funds” timing rules and the “tiiining police.”
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29. As a result of “late trading” and “timing™ of mutual funds, certain favered investors,
the mutual fund companies and their intjennediariesvall profited handsomely at the direct expense
of long-termn mutua) fund investors such as the plaintiff in this action. The favored investors®
excess profits from “timing” came dollar-for-dollar out of the pockets of long-term, honest
investors. ‘

Late Trading |

30. Late traxling exploits the \wayjr in which mutual funds sct their prices. As discussed
above, mutual funds are valued once a day, usually at 4:00 p.m. (EST), when the New York
market closes. The price, or NAY, reﬂejcts the closing prices of the securities comprising a
fund’s portfolio, along with the value of any cash maintained for the fund. A mutual fund stends
ready to buy or scll (“redeem™) its shares at the NAV with the public all day, any day. However,
unlike stock prices, mutual fund prices do not change during the course of the day. Accordingly,
orders placed at any time during the naciing day up to the 4:00 p.m. cutoff receive that day’s .
NAV, but an order placed at 4:01 p.m. o?r thereafter receives the next day’s NAV. This “forward
pricing” became law in 1968, |

31. “Forward-pricing” ensures f#irn_ess and a level playing field for jnvestors. Mutual
fund investors do not know the exact price at which their orders will be executed at the time they
place the orders (unlike stock investors)j, because NAVs are calculated after the market closes at
400 p.m. that day. Thus, all investors liave the same opportunify to digest “pre-4:00 p.m.
information™ before they buy or sell, anﬁ'no investor has (or is supposed to have) the henefit of
“post-4:00 p.m. information” prior to mhking an investment decision. The reason for this is clear

when one considers a typical situation where there is an event after the 4:00 p.m. market close

10
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(such as a positive earnings announcement), which males it highly probable that the market for
the stocks in a given fund will open sharply higher the next day. In such a.case, forward pricing
ensures faimess: those who bought the fund during the day, before the information came out, will
enjoy a gain. Those who buy shares in t51e fund after the announceroent are not supposed to share
in this profit. Their purchase order shou:ld receive the NAYV set at the end of the next day, when
the market will have digested the news a!.nd reflected its impact in (i) higher prices for the stock
held by the fund, and therefore (i) a hlgfl@f NAV for the fund.

32. An investor wha can. avoid ﬁj)rward pricing and buy at the prior NAV bas a significant
trading advantage, since he can wait until after the market closes tor significant news to come
out, and then buy the fund at the old, lmir NAY, which does not yet reflect the positive news, at

|
essentially no risk. When the market risies the next day, the investor can pocket the profit made
on this arbitrage based solely on the priw%ilege of trading on the “stale” NAV.

33. The “late trader’s” arbitrage iarofh comes dollar-for-dollar out of the mutua). fund that
the late trader buys. Essentially, the late trader is being allowed into the fund after it is closed for
the day to participate in a profit that would otherwise have gone wholly to the fund’s buy-and-
hold investors. When f.he late trader red;eems his shares and claims his profit, the mutual fund
manager has to either sell stock, or use cash on hand - stock and cash that used to belong to the-
long-term investors — to give the late tra;der his gain. Thus, putting aside the investment resalty
of the mutual fund for the brief tine tha'é the late trader actually holds it, the late trader’s gain is

the long-term, investors’ loss. The forwzjurd pricing rule was enacted precisely to prevent this kind

of abuse. Se¢ 17.C.F.R. §270.22¢-1(a).

11
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Timing
34, As discussed above, mutual f}mds are meant o be long-tern investments. They are

designed for buy-and-hold investors, anq thus are the favored repository for long-term, goal-
i

oriented investment accounts. In spite of this, quick-turnaround traders frequently try to trade in
|

and out of certain mutual funds in order to exploit inefficiencies in the way they set theit NAVs.

35. “Timers” seek to capitalize ojn the fact that some funds use “stale” prices to calculate

the value of securities held in their ponfblio, i.e., prices that do not necessarily reflect the “fair
\

value” of such securities as of the time ﬂ:‘lt’} WNAYV is caleulated. Frequent trading in and out of a

fund to take advantage of stale prices is %:alled “fiming” or “market timing”.
6. Like late trading, effective timing captures an arbitrage profit, which comes dollar-

for-dollar from the pockets of funds’ lonig-term investors. The timer steps in at the last minute

and takes part of the buy-and-hold investors® upside when the market goes up; and as a result the
next day’s NAV is reduced for those who are still in the fund. Conversely, if' the fimer sells short

on days market prices are falling the arbitrage has the effect of making the next day’s NAV lower

|
than it would otherwise have been, thus magnifying the losses that investors are experiencing ina

declining market.

37. Besides obtaining the benefif of the wealth transfer of arbitrage (known as
“dilution™), timers also harm their targetj funds and the funds’ shareholders in many other ways.
Among other things, they impose their transaction costs on long-term investors. Trades
necessitated by timer redemptions can also lead to realization of taxable capital gaios at an
updesirable time, or may result in manajgers having to sell stock into a falling market. Asa

|
result, fund managers often seek to minimize the distuptive impact of timers by keeping cash on

2
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hand to pay out the timers’ profits without having to sell stock. However, such efforts by fund
managers to counter the ill effects of “timing” on their funds do not eliminate the transfer of
wealtht out of the mutual fund. caused by timéng; they only reduce the administrative cost of those

transfers. Moreover, this can also reduce tae overall performance of the fund by requiring the

fund manager to keep a certain amount jof the funds’ assets in cash at all times, thus depriving the
jnvestors of the advantages of putting tﬁat money Lo use in a rising market. Fund managers even
enter into special investments as an aﬁeh1pt to “hedge” against timing activity (instead of simply
refusing to allow it), thus deviating a].tolgeﬂmer from the ostensible, publicly stated investment
strafegy of their funds, and incuering fu}'ther transaction costs.

38. As noted above, mutual fund managers are well aware of the damaging effect that
timers have op their funds. Indeed, one secent study estimated that U.S. mutual funds lose $4
billion per year to timers. See Eric Zitz?cwitz, Who Cares About Shareholders? Arbitrage-
Proofing Munfual Funds (October 2002) 35, hiip://faculty.gsb.stanford edu/~
z:itzsewif:zJRésearch/arbitragefOOZ. pdf. While it is virtually impossible for fund managcers to
identify every timing trade, large movements in and out of funds are readily appar;nt. Moreover,
there are several ways of reducing ﬁmiﬁg'.

39, For example, {und managersf can simply to reject timers’ purchases. Alternatively, the
can assess short-term trading fees (“eariy redemption fees”) to discourage timing by effectively
wiping out the arbitrage that timers ex;jloit. Early redemption fees typically go directly into the
affected fund to reimburse it [or the costs of short-term trading. In addition, fund managers are
required to update NAVs at the end of thc day in New York when there havcl been market moves

that might render the NAV stale, This is called giving the fund a “fair value”, and eliminates the

13
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timer’s arbitrage. As fiduciaries for their ipvestors, mutual fund managers are obligated to use

their best efforts to employ these and otﬂer available tools to protect their customers from the
dilution that timing causes. ‘

40. Notwithstanding the clear harm that timing causes, and their ability to effectively
prevent Jarge-scale timing, fimd manageJrs nonetheless sometimes succumb to financial
incentives to allow their fund to be ti.me‘ji. Typically, a single management company sets up a
number of mutual funds to form. a family -- as here the MFS family contains scores of fumds.
While each mutual fund is in fact its 0@ company, as & practical matter the management
company tuns it. The portfolio managefs wha make the investment decisions for the funds and

the executives to whom they report are ;1111 typically -- as they are in this case -- employees of the

mavagement company rather than the m;.utual funds themselves. Still, the management company

|
owes fiduciary duties to each fund and each, fund investor, both under the common law and under

(
the Investment Company Act.

41. The management company njlakes its profit from fees it charges the finds for finaseial

advice and other services. Such fees -- a5 in this case -- are typically a percentage of the assets in

the fimd, so the more assets in the familﬁz of funds, the more money the manager makes.

|
Knowing this, the timer frequently offers the manager more assets in exchange for the right to
time. Fund managers have caved in to ﬁemptaﬁon and allowed investors in the target funds to be

burt in exchange for additional money in their own pockets in the form of higher management

fees,

42, [t has only recently become public that from at least 2000 to 2003, favored investors

entered into agreernents with certain mutual fund famnilies, including the MFS family, allowing

i 14
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then to time many different mutual funds. Typically, the favored investors, which often were
hedge funds, agreed with the mutnal fund managers on the target funds to be timed, then moved
money among those funds, and another “;resting place,” such as a money market or similar fund,
in the sume {amily. By keeping their rnoinay — often many millions of dollars — in the mutual
family, the hedge funds or other favored investors assured the managers that they would receive

matagement and other fees on the amou%ut, whether it was in ope of the target funds, or the
“resting fund.” Moreover, sometimes the managers would waive any applicable early
redernption fees. In such manner, the managers would directly deprive the fund of money that
would have partially reimbursed the fund for the impact of timing.

43. As an additional indncement ifot allowing the timing, fund managers often received
“sticky assets.” These were typically Im;zg-tenn investments made not in the mutual fund in
whicl) the timing activity was pennitted,: but in. one of the fund managers’ financial vehicles (e.g.,
a bond or hedge fund run by the same mjanagement) that also assured a steady flow of fees.

44, Until recently, commencing wn;h the regulatory action by the New York Attorney
General, such arrangements were never ;:lisclosed to mutual fund investors. On the contrary,
many of the relevant mutval fund prospéctuses —including those for the MFS funds, as quoted
above - explicitly assured investors tha% the fund managers discouraged and worked 1o prevent
mutual fund timing.

43, Hedge funds and other favored investors realized tens of millions of dollars in profits

as a result of these timing arrmgemen’rs; In many cases, as in this case involving MES, these

profits also reflected lafe trading. ‘

[§]
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ADDITIONAL SUBSTANTIVE ALLEGATIONS

46. On December 9, 2003, The I\:Icw York Times reported that MES had “allowed
privileged clients to trade quickly in and out of its biggest funds while saying if restricted the

practice for the vast majority of its shareholders, acconding to a memorandum from a scnior

- company official”. As stated in the T’lmfes article:

The memorandum shows that in 2001, executives at MFS essentially
created two classes of funds — a small group of large funds that would
accept rapid-fire trades, a practice known as market timing, and a. larger
group of international funds that would not. At no time, though, did MFS
change the language in its prospectuses, which said that market timing was
not permitted in any of its funds.

The Times reported that the SEC had recommended an enforeement action. against MES for false

and iaisleading disclosures about markét timing.

47. The Times reported that the hemo in question had been sent to brokers that sold MFS

funds in early 2001, and that it said {(in ﬁ:ontrast to the prospecius language quoted above):
Unrestricted Funds i
MFS Funds which, at present, plan to continue to allow future
exchanges even if a pattern of excessive trading has been detected,
This list may be changed, with funds added or removed, depending on
future volure, sales and cxchange activity, [Bold added.]

As reported in the Times, g list of elevep MFES funds: five equity funds [including Massachusetts
Investors Trust] a.nd six bond and moneﬁy' market fundsA followed. this language in the MFS memao.
48. On December 8, 2003, MFS stated in 2 letter to its clients that it was cooperating with
the SEC concerning a potential civil eiﬁ.br(':ement action. [t also stated:
|

Until recently, MF'S did not monitor daily the trading activity in. 11
domestic large-cap and high-grade bond funds. [Bold added.]

16
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49, On January 23, 2003, The Wall Strect Journal reported that an MFS internal company
inquiry had found that MES mutual fund shareholders such as the plaintitt had suffered about

$100 million in Josses because of “fast-moving investors” who engaged in improper “late
|

frades”. The Jowrnal stated that MF8 haij:l determined that investors made the improper trades
through more than ten different broker disa.lcrs, including Security Brokerage, Inc. and the
clearing arms of Barnk of Arnerica Corpdration and Bear Stearns Companics. The Journal further
reported that the $100 million figure wa.? “also ronghly equal to the profits the company believes
late traders made in its {unds™. ‘

50. On or about December 22, 20?03, the SEC filed a civil fraud complaint for violations
of the federal securities law against Calugar and Security Brokerage, Inc. in connection with their
trading activities in mutual funds, prima;ily in the MFS family and in the Alliance family. As
charged in the SEC complaint, Calugar, jtrading through Security Brokerage, Inc., “engagedina
scheme involving market timing ofvariojus mutual funds using investments totaling between

I
$400-500 million”, and Calugar also enéaged for at least two ycars in late trading of MFS and
Alliance funds. The SEC alleged that Cejllugar and Security Brokerage, Inc. made trading profits
of $175 million from their market timingj and late trading at Alliance and MFS, and that the funds
“profited by way of increased advisory and other fees”,

51. In a press release dated Deccﬁaber 23, 2003 apnouncing the civil fraud action against
the Calugar entitics, the SEC stated that ht had applied to the court for emergency relief after

leaming that on December 18, 2003 Calljlga:r had “transferred $50 million of proceeds from his

scheme out of MES”.

17
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52. On February 5, 2004 New Yc?urk State Attorncy General Spitzer and the SEC issued
separate press releases stating that they, :jalong with the New Hampshire Bureau of Securities
Regulation, had settled enforcement proéeedings against MFS.

53. As stated in the press release ?of the New York State Attorney General, that office’s
investigation had found that MFS had violated New York’s Martin Act by stating in its
prospectuses that MFS did not permit “rrjxarket timing or other excessive trading practices™ while,
m fact, “from af least late 1999 to 2003, gome MFS funds were open to market timers and were
being heavily timed”. The New York St;te Aftorney General’s press release also stated that MFS
had agreed 1o cut ifs nanagement fees prospectively over the next five years by an estimated
$125 million. ‘

54. In its press release, the SEC sﬁtated that it had settled an enforcement action against
MEFS, Ballen and Parke “for violating fetieral securities laws by allowing widespread market
timing trading in certain MFS mutual fuzjads in éontravmﬁi:)n of those funds® publie disclosures™.
The SEC reported that it had censured MFS and ordered it to pay $225 million, consisting of
$175 million in disgorgement and $50 in penalties. [t further stated that its Order required MES
to “undertake certain compliance and mﬁtua] fund govermnance reforras designed to enhance the

independence of mutual fund boards of tirustees and strengthen oversight of MFS’ compliance

"~ with the federal securities laws™,

55. The SEC press release further stated that, for their roles in the misconduct, the SEC
had prohibited Ballen and Parke, amongiother things, from serving as an officer or director of

any investment adviser and from serving as an employee, officer or trustee of any registered
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mvestment company for three years, and that it had also had ordered each to pay a penalty of
$250,000 and to disgorge over $50,000 in “{ll-gotten gains”.
56. As stated in the SEC press release:

According to the Commissioﬁ Order, beginning ia late 1999, MES began
including disclosures in its retail mutual fund prospectuses that
prohibited market timing trading in those funds, Contrary to those
disclosures, MFS internally eategorized certain of its retail funds as
“Unrestricted Funds” with respect to market (iming, and knowingly
permiited widespread market timing in these fueds, Ballen and Parke
implemented MFS’s undisclosed policy permitting market timing trading
in its Unrestricted Funds dunng the same time that they signed registration
stateraents for these funds rhat stated they prohibited roarket timing. [Bold
added.] :

57. The SEC press release described certain of the findings in its Order as follows:

® Beginning as early as September 1999, the MFS Retail Funds,
including the Unrestricted Funds, adopted the following disclosure
concerning market-timing it their prospectuses: “The MES Funds do
not permit market-timing or other excessive trading practices.” In
April 2002, MES began to mudlfy the foregoing prospectus disclosure
in its MFS Retail Funds with the following statement: “The MFS
Funds do not permit market timing or other cxcessive trading
practices that may disrupt portfolio management strategics and harm
fund performance.” This modified language appeared in the
prospectuses for all MFS Rétail Funds until at least November 2003,

® The MFS prospectus disciosures described above were misleading
because MFS permitted widespread market timing trading in its
Unrestricted Funds from at least late 1999 through Octeber 2003,
According to internal estimates reported to Ballen and Parke in September
2003, known market timers at MFS held approximately $2 billion in
assets as of May 31,2003, This amount constituted approximately 5
percent of all assets in MI'S’s Unrestricted Funds ...

e MFS not only permitted market timing in its Unrestricted Funds,
but it also directed known marketf timers into its Unrestrieted Funds.
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® Late traders, or those who place piufual fund trades after the close of the
market but illegally receive fund prices calculated for trades placed prior
1o the market’s close, were among those engaging in excessive market
timing trades in the Unrestricted Funds. ... It appears that the majority
of the harm caused to sharcholders in the Unrestricted Funds was the
result of illegal late trading by 2 nimber of market timers. ... [Bold
added.]

58. The SEC Order Institutiog Administrative Proceedings, etc. dated February 5, 2004,
at Paragraph 9, specifically identified thé group of MES Retail Funds constituting the

“Unrestricted Group” as: |
¢ MFS Emerging Growth Fund
¢ MFS Research Fund ‘
® MFS Value Fund |
® Massachusetts Investors Trust
® Massachusetts [nvestors Growth Stock Fund
& MFS Total Return Fand
¢ MFS Government Securltles Fund
* MFS Government Mortgagc Fund
¢ MFES Bond Fund
® MFS Money Market Fuud
® MFS Cash Reserves Fund ‘[Bold added.]

59. The SEC Order (at Paragrapﬂ 18) made a further factual ﬁriding that:

Ballen approved the MFS policy permitting market timing in the
Unrestrictcd Funds. In addition, in consultation with. portfolio managers,
he made the initial determination of which funds to designate as
Unrestricted Funds. He was also involved in the process by which, certain
large~-dollar ;arket timing transactions in the Unresiricted Funds were
approved. Thus, Ballen played a significant role in creating and
applying MFS’s internal policy permitting market timing in
Unrestrlcted Funds. [Bold addcd 1

60. The SEC Order (at Paragraph 19) made the further factual finding concerning Ballen:

Throughout the relevant pgrwd, Ballen reviewed certain of the MFS
Retail Fund prospectuses, including the disclosures regarding market
timing, before their dissemination. In addition, Ballen signed two
registration statements for th; Unrestricted Funds in 2001, all but one of
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the Unrestricted Funds® registration statements in 2002, and al] of the
registration statements for those funds in 2003. Thus, Ballen kmew or
recklessly disregarded that disclosures made in MFS Retail Fund
prospectuses about market fiming from September 1999 through
October 2003 were misleading, [Bold added.]

The SEC Order (at Pamgrapﬂ 20) made a further factual finding that:

Parke also played a significant role in shaping and applying MFS’s
policy permitting market timing in the Unrestricted Funds. Parke had
primary responsibility for determinipg which funds, previously designated
as Unrestricted Funds by Ballen, should continue to be designated as
Unrestricted Funds. Parke also reviewed MES’s internal market timing
policies in mid-Janary 2003 and affirmatively decjded not to make
changes to the policies af that time. Parke also approved certain high-
dollar market timing transactions. [Bold added.]

The SEC Order (at Paragraph 21) made a further factual finding concerning Parke:

Throughout the relevant period, Parke was aware of the MES Retail
Fund prospectus disclosures regarding market timing. In addition,
Parke signed all but one of the registration statements for the Unrestricted
Funds in 2002 and all of the registration statements for those funds in
2003. Thus, Parke knew or recklessly disregarded that disclosure
statements made in MES Retail Fund prospectuses about market
timing from September 1 999 through October 2003 were misleading,
[Bold added.]

Under the heading “Harm to the Funds”, the SEC Order (at Paragraph 24(c)) stated:

An MFS Fund known as the Massachusetts Investor [sie] Trust Fund
(“MIT") suffered disruptioh from market timing starting at least in
the spring of 2003 and continuing at least to August 2003. In or about
Apul 2003, the portfolio manzager of MIT informed Parke that MIT on
one occasion had been forced t) draw on its line of credit as a result of
market timing acfivity in the fund. On April 17, 2003, the same
individual notified Parke by emaxl of continuing activity from market
timers that was resulting in large swings in cash flow in M1T. In about
May and June 2003, MIT continued to experience cash flow problems asa
result of market timers, including additional days on which the fund
expericneed disruptions resultmg from redemption requests by
market timers leaving the fund. Market timing activity continued in
the MIT fund through at least August 2003. [Bold added.]
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64, The SEC Order (at ParagrapthS(a)) made further factual findings concerning the

harm to the Massachusctts Investors Trust and the other affected MES funds:
As early as June 2000, a selliqr MFES employee included in a presentation a
chart entitled “Market Timing Wheel of Terror.” The presentation warned
that “[ljong texrm investors are being penalized” by market timers and
recommending specific actions to eliminate timing in all of MFS’s funds,
including a recommendation to notify brokers that MFS would not accept
any market timing assets. {Bold added.]

|

65, The SEC Order (at Paragraph‘%) made a further factual finding that a majotity of the

harm caused to the shareholders in the Urnrestricted Funds was caused by late traders:
Late traders, or those who place mutual fund trades after the close of the
market but illegally receive find prices calculated for trades placed prior
to the market close, were among those engaging in excessive trades in the
Unrestricted Funds. Certain late traders reaped substantial profits from
their transactions in the Unrestricted Funds. Indeed, it appears that the
majority of the harm caused to shareholders in the Unrxestricted
Funds was the result of illegal late trading by a number of raarket
timers. ... [Boldadded.] |

66. Under the beading “Respondents Benefitted from Market Timing™ the SEC Order (at
Paragraph 27) made the following additit?ma] factual findings:

Acceptance of market timinjg money was profitable to MES as it
generated millions of dollars in management fees. Such fees are based
on a percentage of asseis under management. Thus, MFS received
advisory fees on market timing assets that it would not otherwise have
received had MFS barred market timing pursuant to the policy stated in its
prospectus. Respondents Ballen and Parke also benefitted from
approving the receipt of market timing asscts. Because the MFS
bonus pool during the relevant period was determined as percentage
of MFS income, increased management fees generated by investment
of market timing money increased the size of the bonus pool paid to
MES employees, including Parke and Ballen, Over the course of four
years this increased the bonuses paid tc Ballen by $57,736.56 and the
bouses paid to Parke by $58,853.02. [Bold added.]
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67. By virtue of the above, MFS ﬁvioiawd its fiduciary duties of candor in the form of full
and fair disclosure, of loyalty and of caré: 10 the Massachusetts Investors Fund and its law-abiding
investors. 1

68. Acting through and with full knowledge of its two sepior officers, Ballen and Parke,
MFS violated its duty of candor in the chrm of full and fair disclosure by claiming in its
prospectus that it prohibited market limi;n g, while at the same permitting certain favored
mvestors to engage in that activity for tﬁck private gain. Indeed, as discussed above, those
favored investors who did the most harm to the plaintiff’s fund and the other Unrestricted Funds
were engaged in market timing through. j’the clearly illegal activity of late trading.

\

69. Acting through and with ﬁllljknowledge. of its two senior ofticers, Ballen and Parke,
MES violated its duty of loyalty by plac%ng its own (and their) interests in management. fees
above the interests of the fund and its la;v -gbiding investors. As fiduciaries to the Massachusetts
Investors Fund and its investors, they had the duty to treat all such investors equally, and not to
favor some such investors to the detriment of others. Here, they favored certain _wéll-placed
clients to the detriment of inmocent investors Jike the plaintiff and the vast majority of other
sharcholders of the Massachusetts Invesftors Fund.

70. Acting through and with. full knowledge of its two senior officers, Ballen and Parke,
MFS violated also its duty of care by failhg to monitor market timing and late trading in the
Magsachuset(s Investors Fund and the oﬁlher Unrestricted Funds, notwithstanding its statements in
the funds’ prospectuses that it was doing so.

71. The result was damage to the Massachusetts Investors Trust, and to the vast majority

of its shareholders, tor the reasons demrhbed above. Further, while MFS {and Ballen and Parke)
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have been direﬁted to pay substantial amiounts in disgorgement and penalties by the SEC, and in
connection with the settlements with thei New York, State and New Hampshire authorities, such
payments are not expected to result in a full refind by MFS$ of the advisory fees that it received
from the Massachusetts Investors Trust for the past year.

| COUNT I

PURSUANT TO SECTION 36{3 b) OF THE INVESTMENT COMPANY ACT

72. The plaintiff repeats the above paragraphs.

73. By virtue of the above, inclu(jling the actions by the defendant that constituted
breaches of fiduciary duty within the mcanmg of the Investment Company Act, the plaintiff is
entitled to an award of damages on behaif of the Massachusetts Investors Trust pursuant to
§36(b) of the [nvestment Company Actf 15 U.S.C. §80a-35(b), in the amount of the advisory fees
paid to the defendant by the Massachuscj'tts Investors Trustin the year preceding the day on which
this action is commenced. |

WHEREFORE, the plaintiff de;nands judgment as follows:

-A. Awarding damages on behaltj‘ of the Massachusetts Investors Trust pursuant to §36(b)

of the Investment Company Act, 15 USC. §80a-35(b), in the amount of the advisory fees paid to

the defendant by the Massachusetts Invésrors Trust.in the year preceding the day on which this

action is commenced,
B. Awarding the plaintiff his reasonable costs and expenses incurred in this action,
including counsel fees and expert fees, and

C. Awarding such other and ﬂ;ﬁher relief as the Court may deem. just and proper.,

24



P okt LN A S I iy L ey} ke W LAk (X L RN Iy R W W)

JURY DEMAND

The plaintiff hereby demands a trial by jury on all issues so triable.

Dated: February 12, 2004

Lﬁyo ICE OF KLLARI NEUWELT

it s _ it e
Kiari Neuwelt ( KN-5631)
110 East 59™ Street, 29" Floor
New York, NY 10022

Telephone: (212) 593-8800
Fax: (212) 593-9131

Attorneys for Plaintff
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" JULIET RINTOUL, on behalf of herself and

. UNITED STATES DISTRICT COURT

SQUTHERN DISTRICT OF NEW YORK

|

all others similarly situated,

3 W
A >

Plaintiff, T CLASS ACTION
: COMPLAINT
- against -

: ! JURY TRIAL DEMANDED
MASSACHUSETTS FINANCIAL SERVICES :

COMPANY, MFS INVESTMENT | :
MANAGEMENT, SUN LIFE FINANCIAL INC., :
MFS CAPITAL OPPORTUNITIES FUND, MFS
CORE GROWTH FUND, MFS EMERGING
GROWTH FUND, MFS GROWTH
OPPORTUNITIES FUND, MFS LARGE CAP
GROWTH FUND, MFS MANAGED SECTORS

~ FUND, MFS MID CAP GROWTH FUND, MFS

NEW DISCOVERY FUND, MFS NEW
ENDEAVOR FUND, MFS RESEARCH FUND,

MFS STRATEGIC GROWTH FUND, MFS

TECHNOLOGY FUND, MASSACHUSETTS
INVESTORS GROWTH STOCK, MFS MID D
CAP VALUE FUND, MFS RESEARCH : ‘ roz

'GROWTH AND INCOME FUND, MFS : 3

STRATEGIC VALUE FUND, MFS TOTAL : oo :
RETURN FUND, MFS UNION STANDARD : Y
EQUITY FUND, MFS UTILITIES FUND, MFS  : ool

VALUE FUND, MASSACHUSETTS : o
INVESTORS TRUST, MFS AGGRESSIVE : T

- GROWTH ALLOCATION FUND, MFS : -

CONSERVATIVE ALLOCATION FUND, MFS et
GROWTH ALLOCATION FUND, MFS :
MODERATE ALLOCATION FUND, MFS BOND :
FUND, MFS EMERGING MARKETS DEBT
FUND, MFS GOVERNMENT LIMITED
MATURITY FUND, MFS GOVERNMENT
MORTGAGE FUND, MFS GOVERNMENT
SECURITIES FUND, MFS HIGH INCOME
FUND, MFS HIGH YIELD OPPORTUNITIES
FUND, MFS INTERMEDIATE INVESTMENT
GRADE BOND FUND, MFS LIMITED

Dock: 139355 Ver#:3 5730:0294
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MATURITY FUND, MFS RESEARCH BOND
FUND, MFS STRATEGIC INCOME FUND,
MFS ALABAMA MUNICIPAL BOND FUND,
MFS ARKANSAS MUNICIPAL BOND FUND,
MEFS CALIFORNIA MUNICIPAL BOND FUND,
MFS FLORIDA MUNICIPAL BOND FUND,
MFS GEORGIA MUNICIPAL BOND FUND,
MFS MARYLAND MUNICIPAL BOND FUND,
MFS MASSACHUSETTS MUNICIPAL BOND
FUND, MFS MISSISSIPPI MUNICIPAL BOND
FUND, MFS MUNICIPAL BOND FUND, MFS
MUNICIPAL LIMITED MATURITY FUND,
MFS NEW YORK MUNICIPAL BOND FUND,
MFS NORTH CAROLINA MUNICIPAL BOND
FUND, MFS PENNSYLVANIA MUNICIPAL
BOND FUND, MFS SOUTH CAROLINA
MUNICIPAL BOND FUND, MFS TENNESSEE
MUNICIPAL BOND FUND, MFS VIRGINIA
MUNICIPAL BOND FUND, MFS WEST
VIRGINIA MUNICIPAL BOND FUND,

MFS EMERGING MARKETS EQUITY FUND,
MFS GLOBAL EQUITY FUND, MFS GLOBAL
GROWTH FUND, MFS GLOBAL TOTAL
RETURN FUND, MFS INTERNATIONAL
GROWTH FUND, MFS INTERNATIONAL |
NEW DISCOVERY FUND, MFS
INTERNATIONAL VALUE FUND, MFS
RESEARCH INTERNATIONAL FUND, MFS
CASH RESERVE FUND, MFS GOVERNMENT :
MONEY MARKET FUND, MFS FIXED FUND :
(collectively, the “MFS Funds”), MFS SERIES
TRUST, MFS SERIES TRUST I, MFS SERIES
TRUST II, MFS SERIES TRUST III, MFS
SERIES TRUST IV, MFS SERIES TRUST v,
MFS SERIES TRUST VI, MFS SERIES TRUST
VII, MFS SERIES TRUST V1II, MFS SERIES
TRUST IX, MFS SERIES TRUST X, and MFS
SERIES TRUST XI,

Defendants.
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Plaintiff, mdmdually and on behalf of all others similarly situated, by her attorneys, alleges

the following based upon the mvestlgatlon of her counsel, except as to allegations spemﬁcally'
|

~ pertaining to plaintiff and her comisel, which are based on personal knowledge. Plaintiff’s
.inv&sti‘gation included, among other; things, a review of the public announcements made by
defendants, press releases, and media 1reports regarding defendants, as well as a review of Securities
and Exchange Commission (“SEC”) ﬁlmgs by, or on behalf of, defendants, and various court ﬁhngs
This is a class action brought on behalf of all persons, other than defendants and their
" affiliates, who acquired, redeemed, c)ri owned shares of one or more of the MFS Funds (as defined
in the above caption), between Dece;;nber 15, 1998 and December 7, 2003, for violations of the
federal securities laws and the commén law.
JURfsnzcxgoE AND VENUE
1. This action arises under Sections 11 and 15 of the Securities Act of 1933 (the
.“Secuntles Act”), 15U.S.C. §§ 77(k) and 77(o), Section 10(b) of the Exchange Act of 1934 (the
“Exchange Act”), 15 U.S.C. § 783(b),:1 and SEC Rule 10b-5, 17 C.F.R. § 240.10b-5, promulgated |
thereunder, and the common law.
2. The jurisdiction of this §Coun isbased on Section 27 of the Exchange Act, 15 U.S.C.
§ 78aa; Section 22 of thé Securities Act, 15 U.S.C. § 77v; 28 U.S.C. § 1331 (federal question
jurisdiction); and 28 U.8.C. §1367 (sgpplementa] jurisdiction).
3. Venueis proﬁer in this District as many of the acts, transactions, and conduct alleged
herein, including the dissemination té the investing public of the misleading statements at issue,

occurred in substantial part in this Di§ﬁct. Moreover, the investigation by New York Attorney

General Elliot Spitzer into the mutual fund industry relating to the unlawful practices alleged herein
1
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was initiated and is focused in this biétrict.

4, In connection with the?acts and conduct alleged in this Complaint, the defendants,
directly or indjrectly, used the mails aﬁd instrumentalities of interstate commerée.

| PARTIES

5. Plaintiff Juliet Rintou] purchased shares of the MFS Lifetime Dividend Plus Trust
({he name of which was later changed %to the MFS Total Return Fund - A) pursuant to registration
statements and prospectuses therefor, ias set forth in her Certification annexed hereto, during the
Class Period. Plaintiff has been damaéed by defendants® wrongfill conduct as set forth below.

6. Defendant Sun Life Financial Inc. (“Sun Life”) is a financial services company and
the ultimate parent of defendants be;lﬁng the name of the Massachusetts Financial Services |
Company. Massachusetts Financial Serﬁces Company (“MFS Company”) is a subsidiary of Sun
Life of Canada (U.S.) Financial Servi 00; Holding, Inc., an indirect wholly-owned subsidiary of Sun
' Qfe. ‘

7. Defendant MFS Company is a subsidiary of Sun Life and offers inveénnents and
money management services. MFS Coﬂlpany managed and advised the MFS Funds during the Class
Period. MFS Company has ultimate res;iaonsibi lity for overseeing the day-to-day managemént ofthe
MFS Funds. MFS Company conducfs its investment advisory business under the name MFS
Investment Managerheht. (As a resul?t, MFS Company and MFS Investment Management are
referred to interchangeably throughout){.

8. MFS Series Trust, MFS Series Trust I, MFS Series Trust II, MFS Series Trust II],

MFS Series Trust IV, MFS Series Trust V, MFS Series Trust VI, MFS Series Trust VII, MFS Series

Trust VIll, MFS Series Trust IX, MFS $eﬁes Trust X, and MFS Series Trust X1 are the registrants
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and issuers of the MFS Funds and are gollectively referred to herein as the “MFS Funds Registrants.”
NATURE OF THE A?Q!f!ON AND FACII:Q'AL BACKGROUND
9. This class action concerns improper trading practices in the mutual fuﬁd industry
generally, and relating to the defendaﬁts herein specifically. In particular, two schemes have been
uncovered recently which have incremieﬁtally deprived investors of millions and potentially billions
of dollars of their hard-earned monies §which they invested in mutual funds, traditioﬁally viewed as
a relatively safe investment whereby ﬁsk is diffused across a spectrum of holdings of individual
' securities, and which have long been t}“}e repository of family savings, along with savings for college
and retirement. The general theory bein'nd investing in mutual funds is that it is better to diversify
than to concentrate risk, and to entrust éne’s funds to the mmageﬁmt gkills of trustworthy, full-time
investment professfonals, for a small ﬁanagement fee, than to undertake to manage the individual
“stocks oneself. ; |
1 O.V Mutual fund companies; such as MFS Company, have allowed inﬂueﬁtial institutional
investors to perpetrate “late trading” iand “market timing” schemes, which negatively impacted
defendants’ other customers, in return t%or su‘bstantial fees and other income for themselves and their
affiliates. These schemes actin a way ciontrary to the purposes of the federal securities laws, and one
- of the very backbone principles of the securities industry — ensuring that there is a level playing field
for each investor, large and small. i
11.  Thus, in a September Q, 2003 announcement by the New York State Attorney’
General, one such institution improper?l}r wielding influence, hedge fund Canary Capital Partpers,
LLC (“C anary”), agreed to pay $40 mil?lion to settle charges that it invested in certain mutual funds,

in exchange for an opportunity to make illegal and improper trades in the funds’ shares, at the
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expense of the other mutual fund shar;eholders, with the active assistance and full complicity of the
mutual funds themselves, who are charged with fiduciary requnsibilities toward their other
shareholders. However, as indicated by the New York Attorney General, Canafy was by no means
alone in employing these schemes wiith mutual funds, as this practice had become rampant in‘- the
industry, though, until recently, undetected by regulators. The schemes employed by MFS Company
involve “late trading” and “timing” of mutual funds.
Late Trading

12.  The first scheme was t}\xe “late trading” of mutual fund shares. As described more
fully below, the daily price of mutual fund shares is generally calculated as 0f4:00 p.m. EST. Orders
to buy, sell or exc.:hange mutual fund s;hares placed at or before 4:00 p.m. EST on a particular day
receivethat day’s price. Any orders plécéd after 4:00 p.m. EST are priced using the following day’s
price. However, contrary to this rule, Canaty and other large investors agreed with certain financial
institutions that orders Canary placed aﬁer 4 p.m. on a given day would illegally receive that day’s
price (as opposed to the next day’s pric;a, Wﬁi ch the order would have received had it been processed
lawfully). This allowed Canary and otiner large investors using the same technique to capitalize on
post- 4:00 p.m. information while thoée who bought their mutual fund shares lawfully could not.
It has been observed that “late trading” can be analogized to ‘‘betting today on yesterday’s horse
races.” |

13.  Insum, late trading expiloits’ the unique way in which mutual funds set their prices.

Mutual funds are valued once a day, uéuaﬂy at 4:00 p.m. EST, when the New York market closes.
The price, known as the Net Asset V?alue (“NAV”), reflects the closing prices of the securiti‘es

comprising a fund’s portfolio, along with the value of any cash maintained for the fund. A mutual
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fund stands ready to buy or sell (“red;sem‘”) its shares at the -NAV with the pubHc all day, any day.
However, unlike a stock, the price ofa mutual fund does nof change during the course of the day.
Accordingly, orders placed at any time during the trading day up to the 4:00 p.m. cutoff receive that
day’s NAV, but an order placed at 4:01 p.m. or thereafier receives the next day’s NAV. This is
known as “forward pricing”, which bécame law in 1968.

14, “Forward-pricing” ensﬁres fairness and a level playing field for investors. Mutual
fund investors do not know the exact price at which their orders will be executed at the time they
" place the ofders {(unlike stock investors), because NAVs are calculated after the market closes at 4
p.m. that day. Thus, all investors havé the same opportunity to digest “pre-4:00 p.m. information”
before they buy or sell, and no investor has (or is supposed to have) the benefit of “post-4:00
information” prior to making an investment decision. The reason for this is clear when one considers
a typical situation where there is an event after the 4 p.m. market close (such as a positive earnings
momce@mt), which makes it highl)) probable that the market for the stocks in a given fund will
open sharply higher the next day. In such a case, forward pricing ensures fairness: those who bought
the fund during the day, before the inf&mation came out, will enjoy a gain. Those who buy shares
in the fund after the announcement aré not supposed to share in this profit. Their purchase order
should receive the NAV set at the end of the next day, when the market will have digested the news
and reflected its impact in (i) higher pnces for the stock held by the fund and therefore (ii} a higher
NAV for the fund. | ‘

15. Aninvestor who. can avoid forward pricing and buy at the prior NAV has a significant

trading advantage, since he can wait until after the market closes for significant news such as a

positive earnings announcement to come out, and then buy the fund at the old, low NAV which does '
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not yet reflect the positive news, at ésentially no risk. When tﬁe market rises the next day, the
investor can pocket the ‘proﬁt made onjthis arbitrage based solely on the privilege of trading on the
“stale™ NAV. |
16, The*“latetrader’s” arbittage profit comes dollar-for-dollar out of the mutnal fund that .

the late trader bﬁys. Essentially, the 1a¥te trader is being aﬂowed into the fund after it is closed for
the day to participate in a profit that wquld otherwise have gone whol]y to the fund’s buy-and-hold
investors. When the late trader redeems his shares and claims his profit, the mutual fund manager
has to either sell stock or use cash on iland — stock and cash that used to belong to the lonthenn
investors — to give the late trader his gam ‘Thus, putting aside the investment results of the mutual
fund for the brief time that the late trader actually holds it, the late trader’s gain is the long-term
investors’ loss. The forward pricing nile was enacted precisely to prevent this kind of abuse. See
17 C.FR. §270.22¢-1(a).

17. For ex‘amplie, Canary erjlgaged in late trading on a daily basis from approximately
March 2000 until July 2003, targeting dozens of mutuﬁl funds and wrongﬁﬂly obtaining tens of
fni]li.ons of dollars from them. Other ﬁedge funds did the same. During the declining market of
2001 and 2002, hedge funds such as Cgﬂa:y used late trading to, in effect, sell mutual fund shares
short. This caused the mutual funds to} overpay for their shares as the market went down, serving
to magnify long-term investors’ Iosses.% Plaigtiff was such an investor.
‘Market Timing

18.  Mutual funds are gma;lly meant to be long-term investments. They are designed
for buy-and-hold investors, and thus. are the favored repository for long-term goal-oriented

investment accounts. In spite of this, qiick-turnaround traders frequently try to trade in and out of
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- certain mutual funds in order to exploit inefficiencies in the way tﬁey- set their NAVs.
19. “Tirfwrs” seek to capita?h‘ze on the fact that some funds nse “stale” prices to calculate
the value of securities held in their portfolio, prices which do not necessarily reflect the “fair value”
| of such securities as of the time the NAV is calculated. A typical example is aU.S. mutual fund that
holdsJ apanese shares. Due to time zone difference, the Japanese fnarket may closeat 2:00 a.m. New
York time. If the U.S. mutual fund mianager uses the closing prices of the Japanese shares in his
 fund to calculate an NAV at 4:00 p.m. in New York, he is relying on market information that is
fourteen hours old. Any positive market moves during the New York trading day that will likely
cause the Japanese market to rise when it later opens will not be reflected in the “stale” Japanese
prices, and thus the overall fund’s NA‘Z/ will be artificially low. In sum, the NAV does not reflect
the true current market value of the sto%:ks the fund holds. A trader who buys the Japanese fund at
the “stale” price is vittually assured of a profit that can be realized the next day by selling. This and
similar strategies are known as “time zime arbitrage.” Taking advantage of this kind of _sshort-ter'm
arbitrage repeatedly in a single mutual fund is called “timing” the fund.

20.  Another type of timing is possible in mutual funds containing illiquid securities such
as high-yield bonds or small mpitﬂimﬁon stocks. In such cases, the fact that some of the fund’ls
securities may not have traded for hom;\'s before the New York closing time can render the fund’s
NAY stale, and thus open to being ﬁméd. This is sometimes known as “liquidity arbitrage.”

The Adverse Effects of “Timing”

21.  Effecttve market timing\l captures an arbitrage profit, which comes dollar-for-dollar

from the pockets of the long-term inve%tors. The timer steps in at the last minute and takes part of

the buy-and-hold investors’ upside whén the market goes up. As a result, the next day’s NAV is
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reduced tfor those who are still in the fuhd. Conversely, if the timer selis short on days market prices
are falling, the arbitrage has the effect (;f making the next day’s NAV lower than it would otherwise
have been, thus magnifying the losses jthat‘investors are experiéncing ina declihing market.

22.  Besidesthe wealth trans.?fer of arbitrage (known as “dilution”), timers also harm their
target funds and the funds’ shareholdex?‘s in many other ways. They impose fheir transaction costs
6n the long-term investors.‘ Trades nec%ssitated by timer redemptions can also lead to realization of
taxable capital gains at an undesirable%ﬁme or may result in managers having to sell stock into a
falling market. As a result, fund mana?gers often seek to minimize the disruptive impact of timers
by keeping cash on hand to pay out the Ztimem’ profits without having to sell stock. However, such
efforts by fund managers to counter th% ill effects of “timing” on their funds do not eliminate the
transfer of wealth out of the mutual§ fund caused by timing. Rather, they only reduce the
administrative cost of those transfers. Moreover, this can also reduce the overall performance of the
fund by requiring the fund manager to keep a certain amount of the funds’ assets in cash at all times,
thus depriving the investors of the advariltages of putting that rﬁoney touse in arising market._ Fund
managers even enter into special invejstments as an attempt to “hedge” against timing activity
(instead of simply refusing to allow it), tirlus deviating altogether from the ostensible, publicly-stated
investiment strategy of their funds and iincurring further transaction costs.

23, Mutual fund managers arjc well aware of the damaging effect that timers have on their
funds. Indeed, one recent study estim atied that U.S. mutual funds lose $4 billion per year to timers.
See Eric Zitzewitz, Who Cares About St'hareholders? Arbitrage-Proofing Mutual Funds (Oct‘obér
2002)35, http://famﬂty—gsb.stgnford.edﬂ\/zitzewitszesearcb/ arbitrage1002.pdf. Whileitis virtually

impossible for fund managers to idenﬁfy every timing trade, large movements in and out of funds
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are easily apparent. Moreover, mutuajl fund managers have several ways, if they wish, of fighting

back against timers. |
|
|

24, Fuﬁd managers generaljly have the power simply to reject timers’ purchases. Many
funds have also instituted short-teﬁn trgding fees (“early redélnption fees”) that effectively wipe out
the arbitrage that timers exploit. Typically, these fees go directly into the affected fund to reimburse
it for the costs of short term trading, lq addition, fund managérs are required to update NA Vs at the
end of the day in New York when there have been market moves that might render the NAV stale.
~ This s called giving the fund a “fair vaiue,” and eliminates the timer’s arbitrage. As fiduciaries for

their investors, routual fund managers aire obligated to usé their best efforts to employ these available

tools to protect their customers from tﬁe dilution that timing causes.

Improper Implementation of “Timin;g”

25.  Notwithstanding the clear harm. that timing causes, and the relative ease of

implementing controls to prevent large-scale timing, fund managers nonetheless sometimes sﬁccumb
“to incentives to aflow their fund to bg }Fimed. Typically, a single management company sets up a

number of mutual funds to form a family. While each mutual fund is its own company, as a practical

matter, the management company mqs it. The portfolio managers who make the investment

decisions for the funds and the executi?yes to whom they report are all typically employees of the

management company, not the mutual @nds themselves. Still, the management company and its

trustees owe fiduciary duties to each fund and each investor.

| 26.  Themanagement compahy makes its profit from fees it charges the funds for financial -

advice and other services, Such fees are typically a percentage of the assets in the fund, so the more

assets in the family of funds, the mofe money the manager makes. Knowing this, the timer
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frequently offers the manager more assets in exchange for the right to time. Fund manégers have
“caved in” to temptation and allowéd investors in the target funds to be hurt in exchange for
additional money in their own pocket; in the form of higher management fees. |

27. | Under “timing” scheqles, larger institutional investors agree with mutual fund
managers on the target funds to be timed, then move money among those funds into another “resting
place,” such as a money market or similar find in the same family. By keeping their money (often
many millions of dollars) in the mutuaj fund family, the lacger investor assures the manager that he
or she will receive management and oither fees on the amount. Moreover, sometimes the manager
will waive any aﬁplicable early rde@ption fees, thus directly depriving the fund of money that
would have partially reimbursed the fund for the impact of timing.

28.  As an additional induc%ment for allowing the timing, fund managers often receive
“sticky assets.” These are typically long-term investments made not in the mutual fund in which
the timing activity is perm_itted, butin Pne_of the fund manager’s financial vehicles (e.g., a2 bond or
hedge fund run by the manager) that aSsures a steady flow of fees to the manager.

’ CLASS%ACT]ON ALLEGATIONS

29.  Plaintiff brings this actijon on her own behalf and as a class action pursuant to Rule
23 of the Federal Rules of Civil Proc@ure on behalf of all persons, other than defendants and their
affiliates who acquired, redeemed, or owned shares of one or more of the MFS Funds between
December 15, 1998 and December 7, 2003, inclusive (the “Class Period™), pursuant to a prospectus,
and were damaged b).z defendants’ wrojngful conduct described herein (the “Class”).

30.  Members of the Class a;re so mumerous that joinder of all members is impracticable.

While the exact number of Class members is unknown to plaintiff at this time and only can be

\
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ascertained through appropriate discov;ry, plaintiffbelieves there are hundreds or thousands of Class

members who acquired, redeemed, or beld shares in any of the MFS Fﬁnds during the Class Period.

As .of December 12, 2003, MFS Cc;)mpany had approximately $134 billion in funds under |
management.

31.. Common questions of lhw and fact exist as to all Class members and predominate
over any questions affecting only indivﬁdual members of the Class. Among the common questions:
of law and fact are:

(a) Whether the federa.l securities laws were violated by defendants’ acts as
alleged herein;

(b)  Whetherthe regiétration staternents and prospectuses at issue omitted and/or |
~ misrepresented material facts about tﬁé offering of the MFS Funds® shares; the management,
operations, and policies relating to the %xchange and/or trading activity of the MFS Funds; market
timing relating to the MFS Funds; and jrédemption fees relating to the MFS Funds;

‘ 1

(©)  Whether defcndzlmts breached their fiduciary duties to plaintiff and the Class;
(d)  Whether defendiants participated in the course of conduct complained of
heréin; and ‘

(e) Whether p]aintiij’f and the other members of the Class sustainf;d damages
because of defendants’ conduct, and if ;so, the appropriate measure of such damages.

32.. Plaintiff’s claims are typmal of the claims of the other members of the Clﬁss. Plaintiff
and the other Class members have sius'tained damages tﬁat arise from, and were caused by,

defendants’ unlawful activities alleged herein. Plaintiff does not have interests antagonistic to, or

in conflict with, the other members of the Class.
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33.  Plaintiff will fairly and adequately protect the interests of the other members of the .

Class and has retained competent counsel eXperienced in class and securities litigation to prosecute
| _.
this action vigorously. |

34. A class action is superfior to other available m‘eﬂlods for the fair and efficient
adjudication of this controversy. Pljaintiff knows of no difficulty to be encountered in the
ﬁmnagement of this action that would preclude its maintenance as a class action.. Furthermore, since
the damages suffered by individual merjnbers of the Class may be relatively small, the expense and
burden of individual litigation make it fmpmcﬁcable for the members of the Class to seek redress
individually for the wrongs they have s?uffsred.

35.  Prior to investing in any, of the MFS Funds, including the MF S Total Return Fund -
A, plaintiff and each member of the Cla?sé were entitled to (and did receive) one of the MFS Funds’.
Prospectuses, each of which containeid substantially the same materially false and misleading

statements regarding the MFS Funds’ jiolicies on timed trading.
36.  TheProspectuses falsely claimed that the MFS Funds actively safeguard shareholders
from the recognized harmful effects of ﬁming. For example, in language that typically appeared in

the Prospectuses, the March 2003 MFS Conservative Allocation Fund Prospectus contained the

following advisory: : ‘

EXCESSIVE TRADING PRACTICES. The MFS funds do not

permit market-timing or other excessive trading practices that may

disrupt portfolio manz;igement strategies and may harm fund
- performance. ;

37.  Virtuallyidentical langujage is contained in the Prospectuses for the other MFS Funds.

Nevertheless, as described further belmfv, institutional traders were allowed to time the MFS Funds,
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subject to such a prospectus, '
SUBSTANTIVE ALLEGATIONS

38.  From December 15, 1998 to December 7, 2003, inclusive, defendants entered into |
relationships with large institational infvestors to allow them to conduct late trading and for market
timing. However, the Prospectuses of the MFS Funds assured investors that its fund managers
discouraged and worked to prevent mérket timing, and Jate trading is illegal per se.

39.  Priorto investing in an}; of the MFS Funds, including the MFS Total Retum Fund -
A, plaintiff and each member of the Class were entitled to (and did) receive one of the MFS Funds®
Prospectuses, each of Which contained substantially the same materially false and misleading
staterents régarding the MFS Funds’ policies on timed trading.

40.  TheProspectuses falsely claimed that the MFS Funds actively safeguard shareho}ders
from the recognized harmful effects of timing. For example, in language that typically appeared in
the Prospectuses, the March 2003 MES Coﬁsewative Allocation Fund Prospectus contained the
following advisory: [

EXCESSIVE TRADING PRACTICES. The MFS funds do not
permit market-timing or other excessive trading practices that may
disrupt portfolio management strategies and may harm fund
performance. ‘

41.  Virmallyidentical Iangi;age is contained in the Prospectuses for the other MFS Funds.
Nevertheless, as described further belojw, institutional traders w&e allowed to time the MFS Funds,
subject to such a prospectus. |

42.  Asanoutgrowth of the ongoing investigation into the mutual fund industry, the MFS

family of funds was targeted for investigation. On December 8, 2003, Sun Life issued a press release
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in which it announced that the Boston Pfﬁcc of the SEC intended to recommend to the SEC that an
enforcement action be brought against MFS Company based on allegations that the disclosures in
certain'of MFS Company’s prospectusies concerning market nmmg were false énd misleading and
a breach of fiduciary duty.

43.  Onthat same day, MFS ;C.ompany posted a letter to its investors on its website, where
it admitted that it did not monitor tradiﬂg in eleven MFS Funds for timed trading, claiming that such
activity was not detrimental to those funds. The letter stated, as follows:

To Our Valued Clients:

As you may have heard, MFS has been informed that the staff

of the Boston office of the Securities and Exchange Commission

(SEC) intends to recommend to the SEC that a civil enforcement

action be brought against MFS alleging, in effect, that the
 disclosure in certain of MFS’ fund prospectuses concerning

market timing was false and misleading, and breach of fiduciary

duty. " :

We are cooperating ﬁﬂiy with the SEC and want to make sure you
have a clear understanding of this situation and MFS’ procedures

. designed to prevent excessive trading from disrupting portfolio
management and harming fund performance.
First, it is important to note that the SEC notice contains no
allegations that any MFS employee was knowingly involved in
either late trading or inappropriate personal trading MFS funds.

With respect to market timing, there has been much coverage in
the media of investors who seek to trade rapidly in and out of a
mutual fund in order to capture profits by exploiting pricing
inefficiencies between the fund’s shares and the value of the
underlying securities in the portfolio. This could happen, for
example, in international funds, where time zone differences
between markets create opportunities to profit from arbitrage
based on “stale’ prices., It can also occur in funds composed of
thinly traded asset classes, such as high-yield bonds, and in
small-cap stocks, where sudden large cash flows can have an
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~ immediate impact on prices.

MFS monitored trading in these types of funds daily to prevent
harm to fund performance and disruption to portfolio
management. MFS identified and cancelled millions of
dollars of trades that MFS believed could harm fund
performance and disrupt portfolio management, and

also used fair value pricing of portfolio securities to lessen

the attraction of these funds to market timers.

Until recently, MFS did niot monitor daily the trading activity
in 11 domestic large-cap stock and high-grade bond funds. MFS
believed that daily monitoring with respect to these large and
highly liquid funds was unnecessary because MFS concluded
that frequent trading in these funds would not be disruptive to
portfolio management and harm fund performance. In MFS’
Jjudgment, pricing inefficiencies do not exist in these large,
highly liquid funds.

Nevertheless, as the mutual find industry moves to further
restrict frequent trading, MFS has decided to monitor

trading activity in these 11 funds. MFS now has exchange
limits on all 105 funds in the MFS fund family.

44.  OnDecember 9, 2003, The New York Times reported that MES Company “allowed
privileged clients to trade quickly in and out of its biggest funds while saying it restricted the price
for the vast majority of its shareholders, according to a memorandum from a senior company
executive.” The New York Times further reported thét the memorandum showed that in 2001,
executives at MFS Company essentially created two classes of funds — a small group of large funds
that would accept rapid-fire trades, such as market timing — and a larger group of international funds
that would not. However, at no time did MFS Company change the language in its prospectuses
which stated that it was guarding against market timing in any of its funds.

45.  AlsoonDecember 9, 2003, The Wall Street Journal veported about MFS Company’s

establishment of an undisclosed policy that permitted market timing in its funds; a policy which
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contradicted its public staternents to shareholders. The article stated, in relevant part, as follows:

43.

SEC investigators believe such a written, internal policy was used
by MFS to increase its assets under management — and .
consequently its fees — by attracting investments at a time when its
overall business was declining in a bear market, according to
people familiar with the matter. Federal investigators believe _
senior managers at MFS were aware of the policy, these peaple
said.

% % %

Massachusetts securities regulators are also investigating MFS -
related to testimony from brokers at the former Prudential
Securities and an MFS employee told them that certain funds
could be market-timed, despite the prospectuses. . . . The funds
that MFS allowed to be timed included MFS Emerging Growth
Fund. . . . But the Emerging Growth Fund’s prospectus states:
“The MFS funds do not permit market-timing or other

excessive trading practices that may disrupt portfolio
management strategies and harm fund performance.”

On December 12, 2003,“ MFS Company confirmed that it is under investigation by

the New York State Afttorney General, who also indicated that be is considering whether to

commence an enforcement proceedi’ng? against MFS Company relating to its market-timing

practices.

44.  Notonly did MFS fail td monitor timed trading, but as reported by The Boston Globe

on January 16, 2004, MFS Company actively and “willingly accommodated market timers despite

the possible problems the trading could cause for portfolio managers and shareholders.” According

to the article, in a May 14 e-mail from James V. Fitzgerald, president of MFS Fund Distributors, to

MFS Company salespeople and severﬁl top executives, he advised, “Effective immediately, MFS

will not be taking any new money from market timers. We currently have approxirnétely $1.3billion

in known timer money at MFS."
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45. On December 24, 2003, the SEC sent out a press reléése i‘egarding.'c:harges against
the owner of a large investment comphny, accusing him of late trading in MFS Funds:

Washington, D.C., Dec. 23, 2003 - The Securities and Exchange
Commission yesterday filed civil fraud charges against Security
Brokerage, Inc. of Las Vegas and its president and majority owner,
Daniel Calugar, for their participation in a scheme to defraud mutual
fund shareholders through improper late trading and market timing.
From at least 2001 to 2003, Calugar, trading through Security
Brokerage, reaped prc}ﬁts of approximately $175 million from
improper late trading and market timing, principally through mutual
funds managed by Alliance Capital Management and Massachusetts
Financial Services (MFS). Calugar, age 49, is an attorney with
residences in Las Vegas and Los Angeles.

46. Also on January 23, 20b4, 1t was reported that:

Massachusetts Financia‘l Services Co. has found that investors in its
mutual funds lost about $100 million because of illegal “late trading,”
a report said on Friday, citing people familiar with the matter.

The Wall Street Journal reported that MFS found that the trades were:
made through more than 10 different broker-dealers, including

Security Brokerage Inc., and the clearing arms of Bank of America

Corp. and Bear Steamns! Cos., these people said.

Officials at MFS, a unit of Sun Life Financial Services of Canada
Inc., say they didn’t know of the late trading and were victims,
according to people famfiliar with the matter. The company expects to
take legal action against those who engaged in late trading of its
funds, the people said. |

Late trading, which involves the buying and selling of mutual funds
after markets close, but at that day’s prices instead of the next day’s
prices, is illegal.

COUNT 1

AGAINST DEFENDANTS FOR YIOLATIONS
OF S ON11O E SECURITIES A

47. Plaintiff repeats and reéllcges the allegations above as if fully set forth herein.
s
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48.  This Count is brought ajgﬁhst defendants by plaintiff pursuant to Section 11 of the -
Securities Act, 15 U.S.C. § 77k, on beﬁalf of all persons, other than defendants and their affiliates,

who acquired, redeemed, or owned shares of one or more of the MFS Funds between December 15,

1998 and December 7, 2003, pursuant tothe registration statements and prospectuses for such funds.
49.  The registration statem;ents and prospectuses for MFS Funds, when effective,

contained false and misleading statemejmts of material fact, and omitted to state facts necessary to

make the statements made therein not jmateria]ly false and misleading, and concealed and failed
adequately to disclose material facts as déémibed above. Inparticular, the registration statements
and prospectuses did not wam investc;rs that defendants permitted certain investors to conduct
market timing, and/or disregarded such market timing and, indeed, led investors to believe the
opposite to be true; namely, that marke?t timing was strictly monitored and prohibited. Moreover,
neither the registration statements nor prospectuses disclosed that certain persons or entities were .
engaged in late trading the MFS Funds,

50.  Defendants were resporlsi’ble for the contents and dissemination of the registration
sfatements and prospectuses for the MF:S‘Funds. Defendants are the issuers of securities within the
meaning of Section 11 of the Secun'tie;s Act.

51. The matters detailed above would have been material to a reasonable person
reviewing the regisiration statements and prospectuses disseminated with respect to the MFS Funds.

52.  The defendants did not linake a reasonable investigation or have reasonable grounds

for the belief that the registration statements and prospectuses for the MFS Funds contained no false

and misleading statements or omissiohs of material fact necessary to make the statements made

therein not misleading. -
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53. . This action has been br‘bught within two years after the discovery of the untrue
statements and the omissions or after such discovery should have been made by the exercise of

reasonable diligence and within five yejars after the securities were offered to the public.
|

54 Class members acquired shares issued pursuant to the registration statements and
prospectuses of the MFS Funds and acquired shares without knowledge of the untruths or omissions
alleged herein. Plaintiff and the Class§i were damaged by Defendants’ violations of § 11 of the

Securities Act. }
|

55. Byvirtue of the foregoir;lg','defendants violated § 11 of the Securities Act.

COUNT I

AGAINST DEF'ENDANTS SUN LIFE, MFS COMPANY,
AND MFS INVESTMENT MANAGEMENT
FOR VIOLATIONS OF SECTION 15 OF THE SECURITIES ACT
|

56.  Plaintiff repeats and rea(leges each and every allegation above, as if set forth in full

berein.

57.  Defendants Sun Life, MFS Company, and MFS Investment Management acted as
controlling persons of the MFS Fund Regiétrants, the registrants and issuers of the MFS Funds,
within the meaning of Section 15 of the Securities Act as alleged herein.

58. By virtue of their positions, Sun Life, MFS Company, and MFS Investment
Management Trust had the power to influence and control, and did influence and control, directly
or indirectly, the MFS Fund Registrants; the registrants and issuers of the MFS Funds, and possessed
the power and/or ability to control each of the wrongful acts and practices complained of herein,

including the content and disseminatioxj of the various statements which plaintiff contends are false

and misleading.
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59.  As set forth above, defendants violated Section 11 by their acts and omissions as .
alleged herein. By virtpe of their status as controlling persons of the MFS Funds, Sun Life, MFS
Cornpany, and MFS Investment Management are liable pursuant to Section 15 of the Securities Ac.t.
As a direct and proximate result of deﬁjandants’ wrongful conduct, Plaintiff and the other members
of the Class suffered damages in conm%ction with their purchases of the MFS Funds’ shares.
| . COUNTHI

AGAINST ALL DEFENDANT S FOR VIOLATIONS OF SECTION 10(b)
OF THE EXCHANGE ACT AND SEC RULE 10b-5

\ .
60.  Plaintiff repeats and realleges each and every allegation contained above as if fully

set forth herein. i

61.  During the Class Period, the defendants carried out-a plan, scheme and course of

conduct which was intended to (and did) deceive the investing public, including plaintiff and other

Class members, as alleged herein and tj:ause plaintiff and other members of the Class to purchase
MEFS Funds at distorted prices. In furtherance of this unlawful s'cheme, plan, and course of conduct,
defendants took the actions set forth he%éiﬁ. |
62.  Defendants (i) employeci devices, schemes, and artifices to defraud; (i) made untrue
statements of material fact and/or omitted to state material facts necessary to make the statements
not misleading; and (iii) engaged in ac'?cs, practices, and a course of business which operated as a
fraud and deceit upon the purchaseré of tjhe MFS Funds, including plaintiff and the Class, in an effort
to enrich themselves through undisc]oéed manipulative trading tactics by which they wrongfully
appropriated MFS Funds’ assets and otbérwise distorted the pricing of their securities in violation

of Section 10(b) of the Exchange Act, and SEC Rule 10b-5 promulgated thereunder.
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|
63.  Defendants, individually and in concert, directly and indirectly, by the use, means,
or instrumentalities of interstate commerce and/or of the mails, engaged and participated in a

continuous course of conduct to conceal adverse material information about the MFS Funds’

operations, as specified herein. |

64.  Defendantshad actual lci:owledge of the misrepresentations and omissions éf material
facts set forth herein, or acted with reckflfss disregard for the ﬁuth in that they failed to ascertain and
to disclose such facts, even though such facts were available to them, for the purpose and effect of
concealing the truth, ‘

65.  Asaresult of the dissemination of the materially false and misleading information
and failure to disclose material facts, thc?: market price of MFS Funds securities were distorted during
the Class Period, such that they did not r‘\‘eﬂ ect the risks and costs of the continuing course of conduct

| .
alleged herein. Inignorance of these fatj:ts that market prices of the shares were distorted, and relying
directly or indirectly on the false and misleading statements made by defendants, or upon the
‘integn’ty. of the market in which the. sjecurities trade, and/or on ;the absénce of material adverse
i'nfon'na.tion that was known to or recklessly disregarded by defendants but not disclosed in public
statements by defendants during the Class Period, plaintiff and the other members of the Class
acquired thé shares or interests in the MFS Funds during the Class Period at distorted prices and
were damaged thereby. |

66. ~ Atthetime of said frlisr%presentati ons and omissions, plaintiff and other members of
the Class were ignorant of their falsityi and believed them to be true. Had plaintiff and the other

members of the Class known of the truth concerning the MFS Funds® operations and dealings with

of their larger costumers as detailed hérein, which were not disclosed by defendants, plaintiff and
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other members of the Class would noi have purchased or othem'isé aéqxiired théir éharm or, if th'ey'
had acquired such shares or other inte}&sts during the Class Period, they would not have done so at
the distorted prices which they paid. \ "

67.  Byvirtue of the foregoing, defendants have vioIatgd Section 10(b) of the Exchange
Act, and Rule 10b-5 promulgated theli-eun‘der. And as a direct and proximate result of defendants’
Wrongful conduct, plaintiffand the other members of the Class suffered damages in connection with
their respective purchases and sales of the MFS Funds shares during the Class Period.

COUNT 1V
A%!E ST ALL D,EEENDEAE IS FOR BEACH OF FIDUCIARY DUTY

68.  Plaintiff repeats and rcialleges each of the foregoing allegations as if fully set forth
herein. |

69.  Defendants, as supervisfors, managers, and advisors of the MFS Funds, for the benefit
of said funds’ shareholders, owed thesie funds and their shareholders the highest duties of candor,
due care, and loyalty, in order to satisfy the fiduciary duties imposed upon them by a;ﬁpljcation of
common law principles.

70.  Defendants breached thgir fiduciary duties of complete candor, due care, and loyalty
by: (i) participating in and/or failing to :prevent or terminate the mutual fund trading scheme alleged
herein; (ii) failing to establish and/or maintaip internal controls sufficient to ensure that the MFS
entities did not advise or cause the Il/[FS ‘Funds to engage in transactions which were wholly
inappropriate and inconsistent with th; investment needs and best interests of the shareholders of
those funds, and/or profited defendants!: and/or third parties, at the expense of the shareholders, and

caused such shareholders financial hz%rm, as described above; (iii) issuing false and misleading

i
|
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. statements in the registration statemeljlts and prospectuses for the MFS Funds; and/or failing to
disclose the market timing and/or late tx}'ading activities defendants were permitting, disregarding or

ootherwise failing to prevent. |

71.  Defendants breaches of their fiduciary duties of complete candor, due care, and
loyalty when they caused materially) incomplete and misleading registration statements and
prospectuses to be prepared and dissemijnated to all Class members, and when they permitted certain
of their larger customers to market timcja and/or late trade in the MFS Funds, as detailed above.

| 72.  Defendants’ breaches of £heir fiduciary duties caused damage to the shareholders of
the MFS Funds who acquired, redeemfed, or owned such shares during the Class Period, in the
manner described above. Among other ?things, as set forth above, profits made by the market timers
and late traders came at the expense of ;th'e long-term investors in MFS Funds.
 WHEREFORE, plaintiff prays for relief and judgment, as follows:
| (a) = Determining that this actionisa proper class action, designating plaintiff as
Lead Plaintiff and certifying plaintiff as Class representative under Rule 23 of the Federal Rules of
Civil Procedure and his counsel as Lead Counsel;

(b)  Awarding compjensatory damages in favor of plaintiff and the 6ther Class
members against all defendants for all cjlamagés sustained as a result of defendants’ wrongdoing, in
an amount to be proven at trial, includi?ng'inter&st thereon;

()  Awarding plaintiffand the Class their reasonable costs and expensesincurred
in this Action, including counsel fees a:nd expert fees; .

(d)  Enjoining any sﬁch further wrongful conduct as alleged herein; and

(e) Such other and further relief as the Court may deem just and proper.
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Plaintiff hereby demands a tn'ah byjury. . -

Dated: New York, New York
February 6, 2004

Doct': 130355 Ver:3 9730:0294
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' JURY DEMAND

WOLF POPPER LLP

WY

Marian P. Rosner (MR0410)
Chet B. Waldman (CW1133)
845 Third Avenue

New York, NY 10022-6689
Telephone (212) 759-4600

LAW OFFICES OF JAMES BASHIAN
James Bashian

500 Fifth Avenue

New York, New York 10110

Telephone (212) 921-4110

Attorneys for Plaintiff
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ITLMNTIF F CERTIFICATION

L .JMEL_K'W_QQA_ hereby state:

1. I have reviewed the complaing against Massachusctss Financial Services
Crmpamy el al, and have dulhonn.d the filing of the complaint and/ur lead plaintitt motion on
my behaif. ‘

2. I did not puu]u\c uny shares of MFS Total Retarn Fund - A at the direction of
cmms:l or m uvider to parucxpatcmx this private action.

3 1 am willing w ww s A represcntative party an hehalf of'a class, inciuding
providing lestanony at dcpomhon and nal, il nrecssary,

4. The: following llac;uﬂcs all of my trunsacrions in shares of MF$ Total Retim
Fund - A during the Class Penod as defined in the Complaint:

TRANSACTION TRADE DATE PRICE QUANTITY

“Ner amached.

5. 1have not filed any aerion 65 a represeptative party on behal€ of a class uader the
federnl secuntics laws during the last thres yiars,

6. 1 will not aceept amy paymenl fur serving as a represctative pasmy on behaf of a
ciass cxeept 10 receive my pro rala share of any recovery. or as ordared ur approved by the Court,
including the award (o a represontative party of reasonable costs and expenses including Jost
wuges relating to the rqwesu\la!gon of the class.

T declare under penalty of perjury that the foregoimg 18 true and cosrear.

Lxecured this (_"‘ day of Fchnmh 2004

fond

Julict Rinloul

¢ d 5hp92G1I0G ON/LEIO) "18/88-01 $00C ‘6 ¢ (NOW) Be2b 128 ¢l¢ N0y



MFS TOTAL RETURN FUND - A INCOME REINVESTMENT

Date Price Per Share | Shares This Transaction Dollar Amount
01/29/99 $14.81 3.072 $45,50
02/26/39 $14.54 3.136 $45.60
03/31/99 $14.75 2.735 $40.34
04/30/98 $15.38 2.341 $36.00
05/28/99 $15.21 2.078 $31.61 i
06/30/39 $15.38 2.051 $31.54
07/30/99 $15.18 2.089 $31.67

| 08/31/99 $14.89 2141 $31.88
09/30/99 |  $14.57 2.185 $31.84
10/29/99 $14.93 2287 $34.15

- 11/30/99 $14.80 2.375 $35.15 i
12/02/99 $13.86 8.849 $122.65
12/02/99 ' "$13.86 53.388 - $739.98

[ 12/31/99 $13.88 Y 53801
01/31/00 $13.44 2856 T $3838
02/28/00 $12.97 2.955 $38.33
03/31/00 $14.03 2.743 $38.48
04/28/00 $14.01 2.759 $38.65

| 05/31/00 __$14.36 2.698 1 $38.74 |
06/30/00 "~ $14.23 2.801 .. $30.86
07/31/00 $14.38 2,781 __$30.99
08/31/00 $15.03 | 2.663 $40.03
09/26/00 $15.19 2.645 $40.20
10/31/00 $15.49 2602 $40.30 ]
11/30/00 $14.79 - 2.735 $40.45
11730700 $1479 16517 $220.49
11/30/00 $14.79 22,351 $330.57
12/29/00 $15.41 2.731 $42.09
01/31/01 $15.35 2.747 $42.16
02/28/01 $15.15 2.788 $42.24 ]
03/30/01 $14.84 2858 ] $42.42 N
04/30/01 $15.30 2.780 $42.54

[ 05/31/01 $15.44 2.753 $42.51
08/29/01 $15.10 2.825 $42.55
07/31/01 $15.10 2833 $4278

| 08/31/01 $14.80 ~ 2.893 %4282 —
09/28/01 $14.17 3032 $42.97
1073101 1 $14.37 3,005 ! $43.18
11/30/01 . $14.36 2.942 $42.25

" "1/30/01 $14.36 10.843 $155.71

11/30/01 $14.36 15570 $223.58
12/31/01 $14.48 2762 - $39.99
01/31/02 $14.36 2.788 $40.04
02/28/02 $14.48 2.781 $40.27
03/28/02 $14.73 2738 | $40.30 ___
04/30/02 $14.56 2.779 | %4046

053102 T $14.60 2679 - ~ $3937 ]
gelefoz__ | T§i403 | T 2733 $38.35 B

b3z _ $1330 2.890 .. %3844

| 08/30/02 $13.44 2.864 $38.49
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MFS TOTAL RET! U:RN FUND - A INCOME REINVESTMENT
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| r
Date Price Per Sharé Shares This Transaction Dollar Amount
09/30/02 $1278 | 3.024 $3865
10/31/02 $13.09 2.960 $38.75
11/29/02 $13.54 2.773 $37.54
12/31/02 $13.27 | 2.839 $30.00
01/31/03 $13.02 2.999 $39.05
02/28/03 $12.88 3.040 $39.16
03/31/03 $12.83 3.065 $39.32
04/30/03 $13.43 2.926 $30.30
~_05/30/03 $13.99 2,730 $38.19
06/30/03 $14.04 2.607 $36.60
07/31/03 $13.91 2.321 $32.29
08/26/03 $14.09 2.241 $31.57
09/30/03 $14.13 1.730 $24.45
10/31/03 $14.41 | 2.434 $35.07
11/28/03 $14.49 2.427 $35.16 _
12731103 $1540 } 2.338 $35.30 ]



[

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CIVIL ACTION NO

RICHARD WASSERMAN, Individually And On
Behalf Of All Others Similarly Situated,

Plaintiff, CLASS ACTION COMPLAINT
FOR VIOLATIONS OF

Vs, FEDERAL SECURITIES LAWS

)

)

)

)

)

)

3
SUN LIFE FINANCIAL, INC., )
MASSACHUSETTS FINANCIAL SERVICES )
COMPANY, MFS INVESTMENT )
MANAGEMENT, MFS FUND DISTRIBUTORS, )
INC., MFS SERIES TRUST I, MFS SERIES )
TRUST II, MF8 SERIES TRUST 111, MFS )
SERIES TRUST IV, MFS SERIES TRUST V, )
MFS SERIES TRUST VI, MFS SERIES TRUST )
VII, MFS SERIES TRUST VIII, MFS SERIES )
TRUST IX, MFS SERIES TRUST X, MFS )
SERIES TRUST X1, SECURITY BROKERAGE, )
INC., DANIEL CALUGAR, and DOES 1-100 )
)

)

JURY TRIAL DEMANDED <

Defendants.

Plaintiff, individually and on behalf of all other persons similarly situated, alleges the
following based upon the investigation of Plaintiff’s counsel, which included a review of United
States Securities and Exchange Commission (“SEC ) filings as well as other regulatory filings,
reports and advisories, press releases, and media reports about the MFS Funds (as defined
below). Plaintiff believes that substantial additional evidentiary support will exist for the

allegations set forth herein after a reasonable opportunity for discovery.

Wo'i//f/osf DB 77

O



NATURE OF THE ACTION

l. This is a federal class action on behalf of a class consisting of all persons, other
than Defendants, who purchased or otherwise acquired, owned, or sold shares or other ownership
units of one or more of the MFS Funds, as defined below, between December 15, 1998 and
December 8, 2003 (the “Class Period”), inclusive, and who were damaged thereby (the “Class”).
Plaintiff seeks to pursue remedies under the Securities Act of 1933 (the “Securities Act™), the
Securities Exchange Act of 1934 (the “Exchange Act”), the Investment Company Act of 1940
(the “Investment Company Act”), and under the common law of the State of New York.

2. This action charges defendants with engaging in an unlawful and deceitful course
of conduct designed to improperly financially advantage defendants to the detriment of Plaintiff
and other members of the Class. As patt and parcel of defendants’ unlawful conduct, the MFS
Defendants, as defined below, in clear contravention of their fiduciary responsibilities and
disclosure obligations, failed to properly disclose:

(@) That select favored customers were allowed to engage in illegal “late )

trading,” a practice, more fully described herein, whereby an investor may
place an order to purchase fund shares after 4:00 p.m. and have that order
filled at that day’s closing net asset value; and

(b)  That select favored customers were improperly allowed to “time” their

mutual fund trades. Such timing, as more fully described herein,
improperly allows an investor to trade in and out of a mutual fund to

exploit shott-term moves and inefficiencies in the manner in which the
mutual funds price their shares.



JURIS]ﬁCTION AND VENUE

3. This Court has jurisdiction over the subject matter of this action pursuant to § 27
of the Exchange Act (15 U.S8.C. § 78aa),: Section 22 of the Securities Act (15 U.S.C. § 77v),
Sections 34 and 36 of the Investment Company Act (15 U.S.C. § 80a-35), and 28 U.S.C. §§
1331, 1337, 1367(a). |

4, Many of the acts charged herein, including the preparation and dissemination of
materially false and misleading prospectuses and registration statements, occurred in substantial
part in this District. Defendants conductéd other substantial business within this District and
many Class members, including Plaintiff, reside within this District.

5. In connection with the acts alleged in this complaint, defendants, directly or
indirectly, used the means and instrumenialities of interstate commerce, including, but not
limited to, the mails, interstate telephone;communications and the facilities of the national

securities markets,

~ PARTIES
6. Plaintiff Richard Wasserman purchased shares of the MFS Emerging Growth
Fund during the Class Period as set forth éin the attached certification, and has been damaged
thereby.
7. Defendant Sun Life Finan{:ial, Inc. (“Sun Life™) is an internationally diversified
financial services organization providing isavings, retirement and pension products, as well as life

and health insurance to individuals and gfoups through its operations in Canada, the United

States, the United Kingdom and*Asia. SQn Life is an Ontario corporation and is the ultimate



parent company of the Advisers, as defined infra, MFS Fund Distributors, Iné., and the MFS
Funds.

8. Defendant Massachusetts‘Financial Services.Company is registered as an
investment adviser under the Investment Advisers Act and manages and advises the MFS Funds,
including the MFS Emerging Growth Fund. Together with MFS Investment Management , as
defined below, Massachusetts Financial éervices Company had ultimate responsibility for
overseeing the day-to-day management of the MFS Funds. Massachusetts Financial Services
Company is incorporated in Delaware ar?,d is located at 500 Boylston Street, Boston,
Massachusetts 02116.

9. Defendant MFS Investmeht Management is registered as an investment adviser
under the Investment Advisers Act and n;anaged and advised the MFS Funds. Together with
Massachusetts Financial Services Company, MFS Investment Management had ultimate
responsibility for overseeing the day-to-day management of the MFS Funds. MFS Investment
Ma.nagemenf is located at 500 Boylston éneet, Boston, Massachusetts 02116.

10.  Hereinafter, Massachusetts Financial Services Company and MFS Investment
Management shall be referred to collectively as the “Advisers”.

11.  Defendant MFS Fund Dis’;ﬁbutors, Inc. (the “Distributor”) is an underwriter and
acts as the distributor for the MFS Funds. MFS Fund Distributors, Inc. is incorporated in
Delaware and is located at 500 Boylston éneet, Boston, Massachusetts 02116,

12.  Defendants MFS Series Tfust LI L, IV, V, VI, VII, VIIL, IX, X, and X1

(collectively referred to as the “Fuind Registrants™) are the registrants of the MFS Funds. The



-
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Fund Registrants are all trusts organized under the laws of Massachusetts and are located at 500
Boylston Street, Boston, Massachusetts 621 16.

13.  Hereinafter, Sun Life, the Advisers, MFS Fund Distributors, Inc., and the Fund
Registrants shall be referred to collectively as the “MFS Defendants”.

14‘. Defendant Security Brokérage Inc. (“Security Brokerage™) was at all relevant
times a broker dealer firm registered with the SEC. On September 19, 2003, Security Brokerage
filed form BDW with the SEC seeking to withdraw its broker dealer registration. Security
Brokerage is incorporated in Delaware and located at located 3960 Howard Hughes Parkway,
Suite 700, Las Vegas, Nevada 89109.

15. Defendant Daniel Caluga; (“Calugar”) is a resident of Las Vegas, Nevada and Los
Angeles, California and, at all relevant times was the president and 95% owner of Security
Brokerage.

16.  The true names and capac;ties of defendants sued herein as Does 1 through
100 are other active participants with thejDefendants in the widespread unlawful conduct
alleged herein whose identities have yet to be ascertained. Such defendants were secretly
permitted to engage in timed trading at tﬁe expense of ordinary MFS Funds’ investors,
such as Plaintiff and the other members of the Class, in exchange for which these Doe
defendants provided remuneration to the Defendants. Plaintiff will seek to amend this
complaint to state the true names and caﬁacities of said defendants when they have been

ascertained.



17.  Hereinafter, Sun Life, the Advisers, MFS Fund Distributors, Inc., the Fund
Registrants, Security Brokerage, Calugar, and Does 1-100 shall be referred to collectively as
“Defendants”.

OTHER RELEVANT NON-PARTIES

18.  Each of the MFS Funds, including the MFS Emerging Growth Fund, is a mutual
fund, managed by the Advisers, as defined supra, regulated by the Investment Company Act of
1940, that buys, holds, and sells shares or other ownership units that are subject to the
misconduct alleged in this complaint. Each of the MFS Funds was the issuer, or a successor in
interest to such issuer, of the securities sold to Plaintiff and other members of the Class.

19.  The Fund Registrants were the registrant, or a successor in interest to such
registrant, of the securities sold to Plaintiff and other members of the Class.

20.  The MFS Funds include, but are not limited to the following funds: MFS Capital
Opportunities Fund, MFS Core Growth Fund, MFS Emerging Growth Fund, MFS Growth
Opportunities Fund, MFS Large Cap Growth Fund, MFS Managed Sectors Fund, MFS Mid Cap
Growth Fund, MFS New Discovery Fund, MFS New Endeavor Fund, MFS Research Fund, MFS
Strategic Growth Fund, MFS Technology Fund, Massachusetts Investors Growth Stock, MFS ‘
Mid Cap Value Fund, MFS Research Growth and Income Fund, MFS Strategic Value Fund,

- MFS Total Return Fund, MFS Union Standard Equity Fund, MFS Utilities Fund, MFS Value
Fund, Massachusetts Investors Trust, MFS Aggressive Growth Allocation Fund, MFS
Conservative Allocation Fund, MFS Growth Allocation Fund, MFS Moderate Allocation Fund,
MES Bond Fund, MFS Emerging Marketg Debt Fund, MFS Government Limited Maturity Fund,

MFS Government Mortgage Fund, MFS Government Securities Fund, MFS High Income Fund,

-6-



MFS High Yield Opportunities Fund, MFS Intermediate Investment Grade Bond Fund, MF$
Limited Maturity Fund, MFS Research Bond Fund, MFS Strategic Income Fund, MFS Alabama
Municipal Bond Fund, MFS Arkaﬁsas Municipal Bond Fund, MFS California Municipal Bond
Fund, MFS Florida Municipal Bond Fund, MFS Georgia Municipal Bond Fund, MFS Maryland
Municipal Bond Fund, MFS Massachusé_tts Municipal Bond Fund, MFS Mississippi Municipal
| Bond Fund, MFS Municipal Bond Fund, MFS Municipal Limited Maturity Fund, MFS New
York Municipal Bond Fund, MFS North Carolina Municipal Bond Fund, MFS Pennsylvania
Municipal Bond Fund, MFS South Carolina Municipal Bond Fund, MFS Tennessee Municipal
Bond Fund, MFS Virginia Municipal Bond Fund, MFS West Virginia Muﬁicipal Bond Fund,
MFS Emerging Markets EquityAFund, MFS Global Equity Fund, MFS Global Growth Fund,
MEFS Global Total Return F U;ld, MEFS International Growth Fund, MFS International New
Discovery Fund, MFS International Value Fund, MFS Research International Fund. These fund
are collectively referred to herein as the “MFS Funds.”
PLAINTIFF’S CLASS ACTION ALLEGATIONS

21.  Plaintiff brings this action‘ as a class action pursuant to Federal Rule of Civil
Procedure 23(a) and (b)(3) on behalf of a Class, consisting of all persons or other entities who
purchased or otherwise acquired, held or redeemed shares, units, or like interests in any of the
MFS Funds, between December 15, 1998 and December 8, 2003, inclusive, and who were
damaged thereby. Plaintiff and each of the Class members purchased shares or other ownership
units in MFS Funds pursuant or traceable to a registration statement and prospectus. The
registration statements and prospictuses pursuant to which Plaintiff and the other Ciass members

purchased their shares or other ownership units in the MFS Funds are referred to collectively
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herein as the “Prospectuses.” Excluded from the Class are Defendants, Defendants’ officers and
directors, members of their immediate families and their legal representatives, heirs, successors
or assigns and any entity in which Defendants have or had a controlling interest.

22.  The members of the Class are so numerous that joinder of all members is
impracticable. While the exact number of Class members is unknown to Plaintiff at this time and
can only be ascertained through appropriate discovery, Plaintiff believes that there are hundreds
or thousands of members in the proposed Class. Record owners and other members of the Class
may be identified from records maintained by the MFS Funds and may be notified of the
pendency of this action by mail, using the form of notice similar to that customarily used in
securities class actions.

23.  Plaintiff’s claims are typical of the claims of the members of the Class as all |
members of the Class are similarly affected by Defendants’ wrongful conduct in violation of
federal law that is complained of herein.

24.  Plaintiff will fairly and adequately protect the interests of the members of the
* Class and has retained counsel competent and experienced in class and securities litigation.

25.  Common questions of law and fact exist as to all members of the Class and
predominate over any questions solely affecting individual members of the Class. Among the
questions of law and fact common to the Class are: |

(a)  whether the federal securities laws were violated by Defendants’ acts as alleged

herein;



(b)  whether statements made by Defendants to the investing public during the Class
Period misrepresented material facts about the business and operations of the
MFS Funds; and

()  to what extent the members of the Class have sustained damages and the proper

measure of damages.

26. A class action is superior fo all other available methods for the fair and efficient
adjudication of this controversy since joinder of all members is impracticable. Furthermore, as
the damages suffered by individual Class members may be relatively small, the expense and
burden of individual litigation make it virtually impossible for members of the Class to
individually redress the wrongs done to them. There will be no difficulty in the management of

this action as a class action.

SUBSTANTIVE ALLEGATIONS
BACKGROUND

27.  This action concerns a fraudulent scheme and course of action which was
intended to and indeed did benefit the MFS Defendants at the expense of mutual investors such
as Plaintiff and other members of the Class. In connection therewith, Defendants violated their
fiduciary duties to their customers in return for substantial fees and other income for themselves
and their affiliates.

28.  The Defendants’ wrongful conduct involved “timing” of mutual funds. “Timing”
is an investment technique involving short-term, “in and out” trading of mutual fund shares. The
technique is designed to exploit }'nefﬁciencies in the manner mutual fund companies price their

shares. It is widely acknowledged that timing inures to the detriment of long-term shareholders.



Because of this detrimental effect, mutual fund prospectuses typically state that timing is
monitored and the funds work to prevent it. As stated in the April 1, 2000 MFS Emerging
Growth Fund prospectus:
Excessive Trading Practices. The MFS funds do not permit
market-timing or other excessive trading practices.

Upon information and belief, identical or nearly identical language is contained in the
prospectuses of all of the MFS Funds. Notwithstanding the clear prohibition on market timing in
the MFS F uﬁds, the MFS Defendants entered into undisclosed agreements to allow select
investors, including Security Brokerage, Calugar, and the Doe Defendants, to engage in timing.

29.  Infact, certain mutual fund companies have employees (generally referred to as
the “timing police™) who are supposed to detect “timers” and put a stop to their short-term
trading activity. Nonetheless, defendants arranged to give market timers a “pass™ with the timing
police, who would look the other way rather than attempt to shut down their short—term trading.

30.  The mutual fund prospectuses for the funds at issue created the misleading
tmpression that mutual funds were yigilaﬁtly protecting investors against the negative effects of
timing. In fact, the opposite was true: defendants sold the right to time their funds to other
investors, including Security Brokerage, Calugar, and the Doe Defendants. The prospectuses
were silent about these arrangements.

31.  Asaresult of the “timing” of mutual funds, Security Brokerage, Calugar, the Doe -
Defendants, other timers, the MFS Defendants and their intermediaries profited handsomely. The
losers were unsuspecting long-tefm mutual fund investors. Defendants’ profits came dollar-for-

dollar out of their pockets.
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TIMING

32.  Mutual funds are meant to be long-term investments and are therefore the favored
savings vehicles for many Americans’ retirement and college funds. Nevertheless, quick-
turnaround traders routinely try to trade in and out of certain mutual funds in order to exploit
inefficiencies in the way they set their Net Asset Values or “NAVs.”

33.  This strategy works only bccause some funds use “stale” prices to calculate the
value of securities held in the fund’s portfolio. These prices are “stale” because they do not
necessarily reflect the “fair value” of such securities as of the time the NAV is calculated. A
typical example is 2 U.S. mutual fund that holds Japanese shares. Because of the time zone.
difference, the Japanese market may ciose at 2:00 a.m. New York time. Ifthe U.S. mutual fund
manager uses the closing prices of the Jépanese shares in his or her fund to arrive at an NAV at
4:00 p.m. in New York, he or she is relying on market information that is fourteen hours old. If
there have been positive market moves during the New York trading day that will cause the
Japanese market to rise when it later opens, the stale Japanese prices will not reflect them, and
the fund’s NAYV will be artificially low. Put another way, the NAV does not reflect the true
current market value of the securities the fund holds. On such a day, a trader who buys the
Japanese fund at the “stale” price is virtﬁally assured of a profit that can be realized the next day
by selling. Taking advantage of this kind of short-term arbitrage repeatedly in a single mutual
fund is called “timing” the fund.

34, - Effective timing captures an arbitrage profit. The arbitrage profit from timing
comes dollar-for-dollar out of thé pockeﬁs of the long-term investors: the timer steps in at the last

moment and takes part of the buy-and-hold investors’ upside when the market goes up, so the
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next day’s NAV is reduced for those who are still in the fund. If the timer sells short on bad days
the arbitrage has the effect of making the next day’s NAV lower than it would otherwise have
been, thus‘magnifying the losses that investors are experiencing in a declining market.

35.  Besides the wealth transfer of arbitrage (called “dilution”), timers also harm their
target funds in a number of other ways. They impose their transaction costs on the long-term
investors. Indeed, trades necessitated by timer redemptions can also lead to realization of taxable'
capital gains at an undesirable time, or may result in managers having to sell stock into a falling
market. Accordingly, fund managers often seek to minimize the disruptive impact of timers by
keeping cash on hand to pay out the timers’ profits without having to sell stock. This “strategy”
does not eliminate the transfer of wealth out of the mutual fund caused by timing; it only reduces
the administrative cosf[ of those transfers. However, at the same time it can also reduce the
overall performance of the fund by requiring the fund manager to keep a certain amount of the
funds’s assets in cash at all times, thus depriving the investors of the advantages of being fully
invested in a rising market. Some fund managers even enter into special investments as an
attempt to “hedge” against timing activity (instead of just refusing to allow it), thus deviating

altogether from the ostensible investment strategy of their funds, and incurring further transaction

costs.

36. Mutual fund managers are aware of the damaging effect that timers have on their
funds. While it is virtually impossible for fund managers to identify every timing trade, large
movements in and out of funds -- like those made by Security Brokerage, Calugar, and the Doe
Defendants -- are easy for managers to sﬁot. And mutual fund managers have tools to fight back

against timers.
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37.  Fund managers typically have the power simply to reject timers’ purchases. As
fiduciaries for their investors, mutual fund managers are obliged to do their best to use these
weapons to protect their customers from the dilution that timing causes.

38.  The incentive to engage in such wrongdoing is as follows. Typically a single
management company sets up a number 6f mutual funds to form a family. While each mutual
fund is in fact its own company, as a practical matter the management company runs it. The
portfolio managers who make the investment decisions for the funds and the executives to whom
they report are all typically employees of the management company, not the mutual funds
themselves. Still, the management company owes fiduciary duties to each fund and each
investor.

39.  The management companif makes its profit from fees it charges the funds for
financial advice and other services. These fees are typically a percentage of the assets in the

fund, so the more assets in the family of funds, the more money the manager makes. The timer

understands this perfectly, and &equently offers the manager more assets in exchange for the

right to time. Fund managers have succumbed to temptation and allowed investors in the target
funds to be hurt in exchange for additional money in their own pockets in the form of higher
management fees.

40.  Thus, by keeping money -- often many million dollars -~ in the same family of
mutual funds (while moving the money from fund to fund), Security Brokerage, Calugar, and the
Doe Defendants assured the manager that he or she would collect management and other fees on

the amount whether it was in the target fund, the resting fund, or moving in between. By doing
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so, the manager would directly deprive the fund of money that would have partially reimbursed
the fund for the impact of timing.

41.  These arrangements were never disclosed to mutual fund investors. On the
contrary, many of the relevant mutual fund prospectuses contained materially misleading
statements assuring investors that the fund managers discouraged and worked to prevent mutual
fund timing,.

THE SCHEME WITHIN THE MFS FUNDS

42.  On September 3, 2003, the New York State Attorney General Elliot Spitzer (the
“Attorney General”) attacked the mutual fund industry by filing a complaint charging fraud
against Edward J. Stern (“Stern”) and a hedge fund and related entities Stem controlled, Canary
Capital Partners, LLC and Canary Investment Management, LLC, and Canary Capital Partners,
Ltd. (collectively, “Canary™), in connection with the unlawful mutual practices of late trading and
undisclosed market timing. More specifically, the Attorney General alleged the following:
“Canary developed a complex strategy that allowed it to in effect sell mutual funds short and
profit on declining NAVs.” Additionally, the Attorney General alleged that Canary set up
arrangements with Bank of America, Bank One, Janus, and Strong to late trade and time those
companies respective mutual funds. The Attorney General further alleged:

Bank of America . . . (i) set Canary up with a state-of-the art
electronic late trading platform, allowing it to trade late in the
hundreds of mutual funds that the bank offers to its customers, (ii)
gave Canary permission to time the Nations Funds Family (iii)
provided Canary with approximately $300 million of credit to
finance this late trading and timing, and (iv) sold Canary the
derivative short pdsitions it needed to time the funds as the market

dropped. None of these facts were disclosed in the Nations Funds
prospectuses. In the process, Canary became one of Bank of
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America’s largest customers. The relationship was mutually
beneficial in that Canary made tens of millions through late trading
and timing, while the various parts of the Bank of America that
serviced Canary made millions themselves.

43.  In connection with an examination of active trading of mutual fund éhares by the
SEC and the Attorney General, certain MFS Defendants received inquiries and subpoenas for
documents from those agencies.

44,  On December 8, 2003, Sun Life and MFS announced that the staff of the Boston
office of the SEC had indicated that it intended to recommend to the SEC that an enforcement
action be taken against MFS alleging, in effect, that the statements in certain of MFS’ fund
prospectuses concerning market timing were false and misleading, and constituted a breach of the
fiduciary duty owed to Plaintiff and other members of the Class.

45.  On December 9, 2003, The New York Times (the “Times”) reported that MFS
“allowed privileged clients to trade quickly in and out of its biggest funds while saying it
restricted the practice for the vast majority of its shareholders, according to a memorandum from
a senior company executive.” The Time§ further reported that the memorandum showed that in
2001, executives at MFS essentially created two classes of funds - a small gioup of large funds
that would accept rapid-fire trades (market timing), and a larger group of international funds that
would not. At no time, though, did MFS change the language in its prospectuses, describing
restrictions on market timing in the MFS Funds. Additionally, the Times reported that “[a]mong
ihe most popular offerings was MFS Emérging Growth, one of the five equity funds that MFS |

made available to market timers. But no restrictions were placed on Massachusetts Investors

Trust, Massachusetts Investors Growth Stock Fund, MFS Research Fund, MFS Total Return
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Fund or the emerging growth fund. The rationale was that because these funds were very large
and liquid, excessive trading would not harm shareholders.”

46.  On December 22, 2003, the SEC filed a complaint against Security Brokerage and
Calugar, detailing, inter alia, their market timing and late trading activities in the MFS Funds.

47.  From at least 2001 to September 2003, Calugar, trading through Security
Brokerage, engaged in a scheme involviﬁg market timing of various mutual funds, including the
MFS Funds, using investments totaling between $400-$500 million.

48.  Calugar also engaged in a:pattem of late trading of the MFS Funds. Security
Brokerage self-cleared its trades (i.e. handled the settlement of its clients trades) through
National Securities Clearing Corporation (“NSCC™). Because of Security Brokerage’s status as a
broker-dealer, it was permitted to submitf;trades received from its clients before 4:00 pm EST to
NSCC after 4:00 p.m. EST. Security Brokerage created false internal records in which the order
time for its trades was entered as 3:59 p-m. EST for all trades. However, Calugar and Security
' Brokérage routinely transmitted their orcfers to the NSCC up to two hours after 4:00 p.m. EST.
Because Calugar was making trading de@isions using his own money, he was aqting as both the
customer and the broker and had no legitimate reason for delaying the transmission of his trades
to NSCC. By sending his trades after 4:00 p.m. EST, Calugar was able to extend the time to
make his market timing trading decisions, and, therefore, to take advantage of information
occurring after the close of the market.

49. - Calugar and Security Brokerage obtained at least $175 million in illicit profits
from their improper market timinig and late trading activities in various mutual funds, including

the MFS Funds.
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50.  The actions of the Defendants have harmed Plaintiff and members of the Class. In
essence, the MFS Defendants’ actions of allowing market timing to occur have caused Plaintiff
and members of the Class’s shares to be &iluted in value.

51, For this reason, the MFS Defendants have breached their fiduciary duties to
Plaintiff and the Class by lying to investors about their effort to curb market timers by entering
into undisclosed agreements intended to bdost their fees and permitting Security Brokerage,
Calugar, and the Doe Defendants and others to time the MFS Funds. Asa resﬁlt, Defendants
have violated the Securities Act, the Exchange Act, the Investment Company Act, and common
law fiduciary duties to Plaintiff and the Class

THE MFS MUTUAL FUNDS’ PROSPECTUSES WERE
MATERIALLY FALSE AND MISLEADING

52, The MFS Funds’s Prospectuses stated that the “MFS Funds do not permit
market timing or other excessive trading practices. Excessive, short-term (market timing)
trading practices may disrupt portfolit; management strategies and harm fund
performance. MFS Funds will reject o‘r restrict an investor’s purchase orders if there is a
history of market timing” (Emphasis added.)

53.  Giventhat ghe MFS Defendants allowed market timing of the MFS Fund§ to
occur, the MFS Funds prospectuses were false and misleading because they failed to disclose the
following: (a) that Defendants had entered into unlawful agreements allowing Security
Brokerage, Calugar, and the Doe Defendants to time their trading of the MFS Funds shares; (b)
that, pursuant to those agreements Secunty Brokerage, Calugar, and the Doe Defendants

regularly timed the MFS Funds; (c) that, contrary to the representations in the Prospectuses, MFS
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only enforced its policy against frequent traders selectively; (d) that the Defendants regularly
allowed Security Brokerage, Calugar, and the Doe Defendants to engage in trades that were
disruptive to the efficient management of the MFS Funds and/or increased the MFS Funds’ costs,
thereby reducing the MFS Funds actual performance; and (e) the Prospectuses failed to disclose -
that, pursuant to the unlawful agreements, Security Brokerage, Calugar, and the Doe Defendants
benefitted financially at the expense of MFS Funds’ investors, including Plaintiff and other
members of the Class.

APPLICABILITY OF PRESUMPTION OF RELIANCE:
FRAUD-ON-THE-MARKET DOCTRINE

54.  The market for the MFS Funds was open, well-developed and efficient at all
relevant times. As a result of these mateﬁally false and misleading statements and failures to
disclose, the MFS Funds traded at distorted prices during the Class Period. Plaintiff and other
members of the Class purchased or otherwise acquired the MFS Funds relying upon the integrity
. of the NAY for the MFS Funds and market information relating to the MFS Funds, and have
been damaged thereby.

55.  Atall relevant times, the market for the MFS Funds was efficient for the
following reasons, among others:

(@  The MFS Funds met the requirements for listing, and were listed and actively

bought and sold through a highly efficient and automated market, NASDAQ;

(b)  Asregulated entities, periodic public reports concerning the MFS Funds were

regularly filed with the SEC;
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(c) Persons associated with the MFS Funds regularly communicated with public
investors via established market communication mechanisms, including through
regular disseminations of press releases on the national circuits of major newswire
services and through other wide-ranging public disclosures, such as
communications with the financial press and other similar reporting services; and

(@)  The MFS Funds were followed by several securities analysts employed by major
brokerage firms and independent ratings firms who wrote reports which were
distributed and entered the public marketplace.

56.  Asaresult of the foregoiﬁg, the market for the MFS Funds promptly digested
current information regarding the MFS Funds from all publicly available sources and reflected
such information in the respective MFS Fund’s NAV. Investors who purchased or otherwise
acquired shares or interests in the MFS Funds relied on the integrity of the market for such
securities, Under these circumstances, all purchasers of the MFS Funds during the Class Period
suffered similar injury through their pumﬁase or acquisition of MFS Funds securities at distorted
prices that did not reflect the risks and cdsts of the continuing course of conduct alleged herein,
and a presumption of reliance applies.

NO SAFE HARBOR

57.  The statutory safe harbor i)rovided for forward-looking statements under certain
circumstances does not apply to any of the allegedly false statements pleaded in this complaint.
Many of the specific statements plead herein were not sufficiently identified as “forward-looking
statements” when made. To the &xtent there were any forward-looking statements, there were no

meaningful cautionary statements identifying important factors that could cause actual results to
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differ materially from those in the purportedly forward-looking statements. Alternatively, to the
extent that the statutory safe harbor does apply to any forward-looking statements plead herein,
Defendants are liable for those false forward-looking statements because at the time each of those
forward-looking statements was made, the particular speaker knew that the particular forward-
looking statement was false, and/or the forward-looking statement was authorized and/or
approved by an executive officer of the Defendants who knew that those statements were false

when made.

COUNT ONE
VIOLATION OF SECTION 11 OF THE SECURITIES ACT
AGAINST THE FUND REGISTRANTS AND DISTRIBUTOR

58.  Plaintiff repeats and realleges each paragraph above, except that, for purposes of
this claim, Plaintiff expressly excludes and disclaims any allegation that could be construed as
alleging fraud or int.entiona]' or reckless misconduct.

59.  This claim is brought pursuant to Section 11 of the Securities Act, 15 U.S.C. §
77k, on behalf of Plaintiff and the Class against the Fund Registrants and Distributor,

60.  The Fund Registrants are the registrants for the MFS Funds sold to Plaintiff and
the other members of the Class and are statutorily liable under Section 11. The Fund Registrants
issued, caused to be issued and participated in the issuance of the materially false and misleading
written statements and/or omissions of material facts that were contained in the Prospectuses.

61.  The Distributor acted as the underwriter, or the successor in interest to the

underwriter, for one or more of the respective fund shares sold to Plaintiff and the other members

of the Class. The Distributor issued, caused to be issued and participated in the issuance of the
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materially false and misleading written statements and/or omissions of material facts that were
contained in the respective Prospectuses and is statutorily liable under Section 11,

62.  Prior to purchasing shares of the MFS Emerging Growth Fund; Plaintiff received
a prospectus, and, similarly, prior to purchasing units of each of the other MFS Funds, all Class
members likewise received the appropriate prospectus. Plaintiff and other Class members
purchased shares of the MFS Funds traceable to the relevant false and misieading Prospectuses
and were damaged thereby.

63.  As set forth herein, the statements contained in the Prospectuses, when they
became effective, were materially false and misleading for a number of reasons, including that
they stated that it was the practice of the MFS Funds to monitor and take steps to prevent timed
trading because of its adverse effect on fund investors', and that the trading price was determined
as of 4 p.m. each trading day” with respeét to all investors when, in fact, select investors (the
Does named as defendants herein) were ﬂlowed to engage in timed trading. The Prospectuses

failed to disclose and misrepresented, inter alia, the following material and adverse facts:

'As stated in the April 1, 2000 MFS Emerging Growth Fund prospectus, “The MFS funds
each reserve the right to reject or restrict any specific purchase or exchange request...The MFS
funds do not permit market-timing or other excessive trading practices. Excessive, short-term
(market-timing) trading practices may disrupt portfolio management strategies and harm fund
performance. Upon information and belief, identical or nearly identical language is contained in
the prospectuses of all of the MFS Funds.

2 As stated in the April 1, 2000 MFS Emerging Growth Fund prospectus, “[t}he price of
each class of the fund’s shares is based on its net asset value. The net asset value of each class of
shares is determined at the close of regular trading each day that the New York Stock Exchange
is open for trading (generally, 4:00 p.m., Eastern time).” Upon information and belief, identical
or nearly identical language is contained in the prospectuses of all of the MFS Funds.
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(a) that Defendants had entered into unlawful agreements allowing Security
Brokerage, Calugar, and the Doe Defendants to time its trading of the MFS Funds
shares;

(b)  that, pursuant to those agreements, Security Brokerage, Calugar, and the Doe
Defendants regularly timed the MFS Funds;

(¢} that, contrary to the repre;entations in the Prospectuses, the MFS Funds only
enforced their policy against frequent traders selectively,

(d)  that Defendants regularly allowed Security Brokerage, Calugar, aﬁd the Doe
Defendants to engage in trades that were disruptive to thé efficient management of
the MFS Funds and/or increased the MFS Funds’ costs; thereby reducing the MFS
Funds actual performance§ and

(&)  the Prospectuses failed to disclose that, pursuant to the unlawful agreements,
Security Brokerage, Calugar, and the Doe Defendants benefitted financially at the
expense of MFS Funds’ investors including Plaintiff and other members of the
Class.

64.  Plaintiff and the Class have sustained damages due to Defendants’ violations.

65.  Atthe time they purchased the MFS Funds shares traceable to the defective

Prospectuses, Plaintiff and Class members were without knowledge of the facts concerning the
false and misleading statements or omission alleged herein and could not réasonably have

possessed such knowledge. This claim was brought within the applicable statute of limitations.
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COUNT TWO
FOR VIOLATION OF SECTION 15 OF THE SECURITIES ACT

AGAINST SUN LIFE AND THE ADVISERS AS CONTROL PERSONS

66.  Plaintiff repeats and realléges each paragraph above, except that, for purposes of
this claim, Plaintiff expressly excludes and disclaims any allegation that could be construed as
alleging fraud or intentional or reckless misconduct.

67.  This Claim is brought pursuant to Section 15 of the Securities Act against Sun
Life and the Advisers as control persons of the Fund Registrants and Distributor.

68.  Each of the Fund Registrants and the Distributor is liable under Section 11 of the
Securities Act as set forth herein,

69.  Each of Sun Life and the Advisers was a “contro] person” of the Fund Registrants
and Distributor within the meaning of Section 15 of the Securities Act, by virtue of its position of
operational control and/or authority over the Fund Registrants and Distributor -- Sun Life and the
Advisers directly and indirectly, had the bower and authority, and exercised the same, to cause

| the Fund Registrants and Distributor to engage in the wrongful conduct complained of herein.
Sun Life and the Advisers issued, caused to be issued, and participated iﬁ the issuance of
materially false and misieading statements in the Prospectuses.

70.  Pursuant to Section 15 of the Securities Act, by reason of the. foregoing, Sun Life
and the Advisers are liable to Plaintiff to the same extent as are the Fund Registrants and
Distributor for their primary violations of Section 11 of the Securities Act.

71. By virtue of the foregoing, Plaintiff and other Class members are entitled to

damages against Sun Life and thef Advisers.
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COUNT THREE
VIOLATION OF SECTION 10(b) OF
THE EXCHANGE ACT AGAINST AND RULE 10b-5
PROMULGATED THEREUNDER AGAINST ALL DEFENDANTS

72.  Plaintiff repeats and realleges each paragraph above.

73.  During the Class Period, each of the Defendants carried out a plan, scheme and
course of conduct which was intended to and, throughout the Class Period, did deceive the
investing public, including Plaintiff and jother Class members, as alleged herein and cause
Plaintiff and other members of the Class;to purchase shares, units, or interests in the MFS Funds
at distorted prices and to otherwise suffet damages. In furtherance of this unlawful scheme, plan
and course Qf conduct, Defendants, and each of them, took the actions set forth herein.

74.  Defendants (i) employed jdevices, schemes, and artifices to defraud; (ii) made
untrue statements of materiél fact and/orbmittéd to state material facts necessary to make thé
statements not misleading; and (iii) engaged in acts, pracﬁces, and a course of business which
operated as a fraud and deceit upon the purchasers of the MFS Funds’ securities, including
Plaintiff and other members of the Class; in an effort to enrich themselves through undisclosed
manipulative tactics by which they wrongfully distorted the pricing of their securities in violation
of Section 10(b) of the Exchange Act and Rule 10b-5. All Defendants are sued as primary
participants in the wrongful and illegal clmduct and scheme charged herein.

75. Defendants, individually iand in concert, directly and indirectly, by the use, means
or instrumentalities of interstate commer;ce and/or of the mails, engaged and participated in a

continuous course of conduct to conceal 1adverse material information about the MFS Funds’

operations, as specified herein.
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76.  These Defendants emplojed devices, schemes and artifices to defraud and
engagéd in a course of conduct and scher}xe as alleged herein to unlawfully manipulate and profit
from excess fees and commissions paid tﬁo them as a result of its undisclosed competitions to
peddle the MFS Funds and thereby engaged in transactions, practices and a course of business
which operated as a fraud and deceit upon Plaintiff and members of the Class.

77.  The Defendants had actu# knowledge of the misrepresentations and omissions of
material facts set forth herein, or acted wiith reckless disregard for the truth in that they failed to
ascertain and to disciose such facts, evcnf though such facts were available to them. Such
Defendants’ material misrepresentations and/or omissions were done knowingly or recklessly
and for the purpose and effect of concealjing the truth.

78.  Asaresult of the dissemination of the materially false and misleading information
and failure to disclose material facts, as sf;et forth above, the market price of the MFS Funds’
securities were distorted during the CIass; Period such that they did not reflect the risks and costs
of the continuing course of conduct a]leéed herein. In ignorance of the facts that market prices of
the shares were distorted, and relying diriectly or indirectly on the false and misleading statements
made by Defendants, or upon the integrity of the market in which the secun'ti.es trade, and/or on
the absence of material adverse information that was known to or recklessly disregarded by
Defendants but not disclosed in public stétements by Defendants during the Class Period,

Plaintiff and the other members of the Class acquired the shares, units, or interests in the MFS

Funds during the Class Period at distorteh prices and were damaged thereby.,

79. At the time of said misrepresentations and omissions, Plaintiff and other members
|

of the Class were ignorant of their falsity, and believed them to be true. Had Plaintiff and other
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members of the Class and the mafketplaée known of the truth concerning the MFS Funds’
operations, which were not disclosed by Defendants, Plaintiff and other members of the Class
would not have purchased or otherwise écquired their shares or, if they had acquired such shares

or other interests during the Class Period, they would not have done so at the distorted prices

which they paid. |

80. By virtue of the foregoing, Defendants have violated Section 10(b) of the
Exchange Act, and Rule 10b-5 promulgated thereunder.

81. As a direct and proximate% result of Defendants’ wrongful conduct, Plaintiff and
the other members of the Class suffered hamages in connection with their respective purchases
and sales of the MFS Funds shares dufing the Class Period.

| COUNT FOUR '
VIOLATION OF SECTION 20(a) OF THE EXCHANGE ACT
AGAINST SUN LIFE AND THE ADVISERS AS CONTROL PERSONS
82.  Plaintiff repeats and realh;ages each paragraph above.
| 83.  This Claim is brought pufsuant to Section 20(a) of the Exchange Act against Sun
Life, as a control person of the Advisorsi the Fund Registrants, the Distributor, and the MFS
Funds and the Advisers as a control persjon of the Fund Registrants and MFS Funds.

84.  Each of Sun Life and the ;Advisers acted as a controlling person of the Proprietary
Funds within the meaning of Section 20(a} of the Exchange Act for the reasons alleged herein.
By virtue of their operational and management control of the MFS Funds’ respective businesses
and systematic involvement in the fraudulent scheme alleged herein, Sun Life and the Advisers

!

each had the power to influence afid control and did influence and control, directly or indirectly,

the decision- making and actions of the MFS Funds, including the content and dissemination of
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the various statements which Plaintiff and the Class contends are false and misleading. Sun Life
and the Advisers had the ability to prevent the issuance of the statements alleged to be falsé and
misleading or cause such statements to b; corrected.

85.  Inparticular, each of Sun iLife and the Advisers had direct and supetvisory
involvement in the operations of the MFS Funds and, therefore, is presumed to have had the
power to control or influence the particullar transactions giving rise to the securities violations as
alleged herein, and exercised the same.

86.  As set forth above, Sun Lljfe, the Advisers, the Distributor and the Fund
Registrants each violated Section 10(b) and Rule 10b-5 by their acts and omissions as aileged in
this Complaint. By virtue of their positi<§)ns as controlling persons, Sun Life and the Advisers are
liable pursuant to Section 20(a) of the Exchange Act. Asa direct and proﬁimate result of
Defendants’ wrongful conduct, Plaintiff ajand other members of the Class suffered damages in
connection with their purchases of MFS 1Funds securities during the Class Period.

COUNT FIVE
VIOLATION OF SECTION 34(b) OF THE INVESTMENT COMPANY ACT OF 1940
' AGAINST THE FUND REGISTRANTS

87.  Plantiff repeats and realléges each and every allegation contained above. -

88.  This claim for relief is bréught pursuant to Section 34(b) of the Investment
Company Act of 1940 against the Fund Registrants.

89.  Under Section 34(b) of thp Investment Company Act of 1940, it is unlawful for
any person to make any untrue statemenf of a material fact in any registration statement filed or

~ transmitted pursuant to Title 15. It is also unlawful for any person so filing, transmitting, or

keeping any such document to omit to state therein any fact necessary in order to prevent the
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statements made therein, in the ii ght of the circumstances under which they were made, from
being materially misleading, |

90.  Here, the Fund Registranfs have made untrue statements of a material fact in their
registration statements.

91.  For this reason, Plaintiff a;nd other class members have been injured as a result of
the Fund Registra;lts’ untrue statements énd the Fund Registrants have violated Section 34(b) of
the Investment Act of 1940. |

COUNT SIX

VIOLATION OF SECTION 36(a) OF THE INVESTMENT COMPANY ACT OF 1940.
AGAINST THE AjDVISERS AND DISTRIBUTOR

92.  Plaintiff repeats and realleges each and every allegation contained above.

93.  This claim for relief is brc;ught pursuant to Section 36(a) of the Investment
Company Act of 1940 against the Advisers and Distributor.

94.  Under Secfion 36(a) of thf%s Investment Company Act, the Advisers and Distributor
owe a fiduciary duty to Plaintiff and other Class members with respect to the receipt of fees and
compensation that they receive for serviées of a material nature.

95, Here, the Advisers and Dfstﬁbtltor devised and implemented a scheme to obtain

substantial compensation in violation of their fiduciary duttes to their customers, i.e., Pl aintiff

and Class members.
96.  The Advisers and Distribﬁtor engaged in such scheme to benefit themselves and

their affiliates by allowing Security Brokjerage, Calugar, and the Doe Defendants to engage in

. - . " » .
timing of the MFS Funds named herein in return for substantial fees and other income.
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97. The Advisérs and Distributor have breached the fiduciary duties they owe to
Plaintiff and other Class members by, aniﬁong other things, devising this plan and scheme solely
for their own benefit and by failing to re\jzeal to Plaintiff and Class members material facts which
would allow them to make informed decisions about the true value and performance of the MFS
Funds,

98.  Plaintiff and other class rrjembers have been injured as a result of the Advisers and
Distributor’s breach of fiduciary duty and violation of Section 36(a) of the Iﬁvestment Act of
1940. | |

COUNT SEVEN
VIOLATION OF SECTION 36(b) OF THE INVESTMENT COMPANY ACT OF 1940
AGAINST THE A;DVISERS AND DISTRIBUTOR

99.  Plaintiff repeats and real!ﬁ:ges each and every allegation contained above.

100,  This claim for relief is bréught pursuant to Section 36(b) of the Investment
Company Act of 1940 against the Advisjers and Distributor.

101.  Under Section 36(b) of thre Investment Company Act, the Advisers and
Distributor owe a fiduciary duty to Plainftiff and other class members with respect to the receipt
of fees and compensation that the Advisérs and Distributor receive for services of a material
nature.

102.  Here, the Advisers and Distributor devised and implemented a scheme to obtain

\

substantial compensation throughout the Class Period and in violation of their fiduciary duties to

their customers, i.e., Plaintiff and class njwmbers.
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103. The Advisers and Distribl;tor engaged in such scheme to benefit themselves and
their affiliates by allowing Security Brokerage, Calugar, and the Doe Defendants to engage in
timing of the MFS Funds named herein m return for substantial fees and other income.

104.  The Advisers and Dist:‘ibﬁtor have breached the fiduciary duties they owed to
Plaintiff and other Class members by, arﬁong other things, devising this plan and scheme solely
for their own benefit and by failing to reyeal‘to Plaintiff and the Class members material facts

which would allow them to make informed decisions about the true value and performance of the

MFS Funds.

105.  Plaintiff and other class members have been injured as a result of the Advisers and

Distributor’s breach of fiduciary duty and violation of Section 36(b) of the Investment Act of
1940. ‘
COUNT EIGHT

FOR BREACH OF FIDUCIARY DUTIES
AGAINST THE ADVISERS

106.  Plaintiff repeats and realléges each and every allegation contained above.

107.  Plaintiff and the Class placed their trust and confidence in the Advisers to manage
the assets they invested in the MFS Fmds,

108.  Plaintiff and the Class rca;sonably expected that the Advisers would honor their
obligations to them by, among other thirigs, observing the securities laws and honoring the
representations made in the MFS Funds’f Prospectuses.

109. The Advisers, aided and a:betted by the other Defendants, who are co-conspirators,

i
breached their fiduciary duties to'the Pla;intiff and the Class by violating the securities laws and
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breaching express and implied represe,nta;tions contained in the MFS Funds’ prospectuses for the
benefit of the MFS Funds and the other Defendants.

110.  Each of the Defendants was an active participant in the breach of fiduciary duty
who participated in the breach for the pux!'pose of advancing their own interests.

111,  Plaintiff and the Class have been injured by Defendants’ wrongdoing. For
example, those class members who redee}ned their shares during the Class Period received less
than what they would have been entitled to had certain individuals not engaged in prohibited
market timing in the MFS Funds.

112.  Asadirect and proximatejresult of the Defendants’ above breaches of ﬁdﬁciary
duties, Plaintiff and the members of the ¢1ass have suffered damages.

113.  This Court has supplemenjtal jurisdiction over these state claims pursuant to 28
U.S8.C. § 1367(a).

bOUNT NINE

FOR DISGORGEMENT AND INJUNCTIVE RELIEF
AGAINST SECURITY BROKERAGE, CALUGAR, AND THE

DOE DEFENDANTS 1-100 (THE “MARKET TIMER DEFENDANTS”™)
114.  Security Brokerage, Cduéar, and the Doe Defendants 1-100 (the “Market Timer

Defendants”) each profited at plaintiff’s and Class members’ expense through the illicit trades
described above. |

115.  These profits are ill-gotten gains which rightfully belong to plaintiff and the Class,
and should be disgorged, and were obtaiﬁed through knowing violation of SEC rules and
prohibitions contained in the Prqspectusés. The gains received by the Market Timer Defendants

were taken directly, dollar-for-dollar, from plaintiff and other Class members; the Market Timer
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Defendants benefitted from the receipt of these monies; and under principles of equity and good
conscience, the Market Timer Defendants should not be permitted to retain such monies.

116.  The Market Timer Defendants should be enjoined from engaging in or otherwise

further conducting late trades or timing of the MFS Mutual Funds.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for relief and judgment, as follows:

(@) Determining that this action is_ a proper class action and appointing Plaintiff as
Lead Plaintiff and his counsel as Lead Counsel for the Class and certifying him as
Class representatives under Rule 23 of the Federal Rules of Civil Procedure;

(b) Awar;ling compensatory élamages in favor of Plaintiff and the other Class
members against all Defeﬁdants, jointly and severally, for all damages sustained
as a result of Defendants’ ‘wrongdqing, in an amount to be proven at trial,
including interest thereon;

(c) Awarding Plaintiff and otiier members of the Class rescission of their contracts
with the Advisers, includihg recovery of all fees which would otherwise apply,
and recovery of all fees rejcoverable at law paid to the Advisers pursuant to such
agreements; ;

\

(d}  Awarding Plaintiff and_thie Class their reasonable costs and expenses incurred in
this action, including counsel fees and expert fees; and

(e)  Awarding such other and fuﬁher relief as the Court may deem just and proper.

‘JURY TRIAL DEMANDED

Plaintiff hereby demands a trial by jury.

3



Dated: January 12, 2004

COHEN, MILSTEIN, HAUSFELD & ToLL, P.L.L.C.

Catherine A. Torell (CT-0905)
150 East 52nd Street, 30" Floor
New York, NY 10022

Tel: (212) 838-7797

Fax: (212) 838-7745

Steven J. Toll

Daniel S. Sommers

Adam T. Savett

COHEN, MILSTEIN, HAUSFELD & ToLL, P.L.L.C.
1100 New York Avenue, N.W.

West Tower, Suite 500

Washington, DC 20005

Tel: (202) 408-4600

Fax: (202) 408-4699

Attorneys Jor Plaintiff
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CERTIFICATION OF PLAINTIFF
PURSUANT TO FEDERAL SECURITIES LAWS

I, Richard Wasserman, make this declaration under penaity of perjury:

1. Xhave reviewed the complaint in this action and authorize its filing on oy behalf.

2; 1 did not purchase the security that is.? the svbject of the cox_ninlaim at the dircction of
 counse] or in order to participate in any private sction arising under the federal securities Jaws,

-

3.  T'amwillingtoserveasa rcprescntajtive party on behalf of a class as set forth in the
complaint, including pmviding testimony &t depti)sition and trial,'if DECESSATY.

4. The following are all my -transactio:{s in the securities that are the snbject of the
. cdmplaint during the Class Period (as defined inithc Cnmp}ain_t). Al} transactions were in MFS

~ Emerging Growth Fund.

Date chage Sale ﬁgm_‘ggﬂyj pe of Sccg‘ 'tigr-s Total Price
12/21/99 purchase 3.228 Clasjr. B shares - 817648
06/08/00 purchase 92.484 Class B shates $6,140.00
12720/00 purchase ‘ 75.551 Cla}ss B sharc; . $3,7?7.14
3/13/0} sale 735.063 dlass B shares $25,688.81

| .
The sale includes 564 shares that 1 purchased prior to the Class Peried for a total price of

$21,358.00. !

5.  During the three year period preccdmg the date on which this certification is signed,
I have not sought to sexve, or served, as a rcprcjsentali ve party on behalf of a class under the
Fedmal securities laws, except that T have filed %:las-s action complaints, but not been named as &
Jead plaintiff or class representative in the subscquently consolidated proceedings, in class action

litigation against Emulex C.Qrporatioij in the C¢nua1 District of California, Rentway, Inc. in the

i



Wcstcm District of Pennsylvania and VeriSign, \Inc in the Northern District of California..

6. I agree 1ot to accept any payment 1j°or serving as a representative party on behalf of
the class as set forth in the Complaint,,beyohd rgy pro rata share of any recovery, except sqch'
reasonable costs and expenses (including _lost w%aggs} directly relating to the representation of the '

class as ordered or spproved by the Court.

Dated: December Z'é 2003, w
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DISTRICT OF MASSACHUSETTS
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WILLIAM A. DePARDO, ;0 4 1 0 2‘4"83@@?\%]
) -

Plaintiff |
: )
v, | ) CIVIL ACTION NO.: 04-
1 )
MFS/SUN LIFE FINANCIAL )
DISTRIBUTORS, INC. d/b/a ' MAGISTRATE JUDG STB 5B
SUN LIFE OF CANADA and ) is%%:;;i S0 =2 €
TAC WORLDWIDE COMPANIES, ) SUMMONS ISSUED: QE 3
Defendants « ) LOCALRULE4.1__ '
) WAIVER FORM____|
1 MCF ISSUED, l ~
' COMPLAINT BY DPTY. GLK, [+ D
‘ DATE_2\S{od_

Y

ATURE OF THIS ACTION

1. The plaintiff, William A. DePardo, brings this action against the defendant, MFS/Sun Life

Financial Distributors, Inc. d/b/atSun Life of Canada (*“Sun Life”") and TAC Worldwide
Companies (“TAC"”) for violatiorix of the Employment Retirement Incomne Security Act of 197 ,

as amended, 29 U.S.C. §§ 1001 %t seq. ("ERISA") and more particularly § 502(a)(1)(B) 1988

[29 U.S.C. § 1132(a)(1)(B)].

2. At all times relevant hereto, Mr. DePardo was employed by TAC as Vice

President/Corporate Project Manégemem within TAC’s Systems Management and
Development business unit and w:as a participant in an employee welfare benefit plan (the

“Plan”) which included Short Term Disability (“STD") benefit, Long Term Disability (“LTD' »

benefits, and Group Life Insurancé benefits.

3. The STD benefits were undemﬁtfem by TAC and administered by Sun Life.



10.

/-

12.

The LTD benefits were underwritten and administered by Sun Life.
The Group Life Insurance benefits were underwritten and administered by Sun Life.

All aspects of the Plan are govel;-ned by ERISA, as are the rights and obligations of the partie:

to the present action. ‘
|
Mr. DePardo is a participant in and beneficiary under the Plan.
1
This Complaint challenges the defendants’ unlawful practices of: (1) failing to provide a full . 1d

fair review of Mr. DePardo's condition as required by 29 U.S.C. § 1133(2); and (2) denying

Mr. DePardo STD, LTD and Lif{a Insurance benefits provided by the Plan.

* Specifically, Mr. DePardo has exhausted all Plan administrative review procedures and is filir ¢

this action to recover STD, LTD iand life insurance benefits due him under the Plan, to enforc:

his rights under the Plan, and to r%ecover costs and attorney's fees as provided by ERISA.

1

JURISDICTION AND VENUE

This Court has subject matter juﬁsdiction over this case under 29 U.S.C. § 1132(f), without

regard to jurisdictional amount or diversity of citizenship.

Venue is appropriate in this District pursuant to 29 U.S.C. § 1132 (€)(2) because the Plan is

administered in this District and ét least one defendant resides within this judicial District.

_ PARTIES
The plaintiff, Mr. William DeParélo, is a 65 year-old man residing presently at 62 Butler Street

in Salem, New Hampshire. As a p:‘articipant in and beneficiary under the Plan, Mr. DePardo

2



13,

14.

15.

16.

17.

has standing to bring this action under 29 U.S.C. § 1132(a).

The defendant, Sun Life, is a for-proﬁt corporation, with its principal place of business at 1 sun
Life Executive Park, Wellesléy Hills, Massachusetts 02181. Sun Life is licensed to do
l

business in Massachusetts and administers and underwrites the Plan under which Mr. DePas ‘o

is claiming eligibility for bene“ﬁts.

The defendant, TAC, has a usxial place of business located at 615 Ambherst Street, Suite 200,
Nashua, Hillsborough County, ;New Hampshire 03060 and a principal place of business
located at 888 Washington S&Qet, Dedham, Massachusetts 02027-9100. TAC underwrites

the STD aspect of the Plan. TAC employed the plaintiff continuously from August 12, 1985 o

L

December 14, 2001.

FACTS
Mr. DePardo’s medical history i{ncludes multiple problems, the most disabling of which has
been coronary a.rte:ry disease. H'L? has had multiple open heart surgeries, involving coronary
artery by-passes and implantatic%ns of stents.
Mr. DePardo had quadruple by-piass surgery done at the Massachusetts General Hospital on

April 30, 2002. He has been followed post-operatively by his cardiologist, Timothy Guiney,

|

M.D. }
Sun Life wrongfully and unreasoﬁably determined that Mr. DePardo was no longer disabled

from his usual occupation as of July 15, 2002.



18.

19.

20.

21.

22.

Sun Life conceded that Mr. DeP;ardo was disabled from the time he stopped working for TA¢
in mid-December 2001 up to th% date of his surgery at the end of April 2002 and then for a
period of about ten weeks of coﬁvalescemce thereafter. Sun Life gi-anted Total Disability
benefits, but in an amount less tilan Mr. DePardo was entitled to receive due to a miscalculati n
of Mr. DePardo’s Basic Annual iEamings and an erroneous and unreasonable exclusion from
Basic Annual Earnings by Sun Life of monthly commissions he received.

Mr. DePardo has presented ampi]e medical evidence on numerous occasions to the defendants
that he is totally and permanently disabled within the meaning of the Plan, not only from the
material and substantial duties of his former executive position with TAC Worldwide
Companies, but also from any tbe of gainful employment. The defendants have unreasonab’ -
disregarded th_é medical evidence.

Mr. DePardo’s prognosis is verff poor even with the best medical care. He faces a very

significant risk of sudden death due to his multiple serious health problems. He certainly canr

perform his job as a Vice-President with TAC.

Pursuant to the terms of the Plani Mr. DePardo is entitled to receive LTD benefits of
$11,366.01 for two weeks ofJulﬁr 2002, another $11,282.01 for August 2002 and $9,798.01

per month every month for 13 months from September 2002 until Mr. DePardo reached age

65 on October 27, 2003 for a total of $150, 022.15. Sun Life has wrongfully and

unreasonably denied Mr., DePardp the aforesaid amount.

TAC self-insures with regard to $TD benefits.



23.

24.

25.

26.

27.

28.

29.

30.

3L

TAC paid Mr. DePardo 13 weel%s of STD benefits at a rate of $1,088.66, which is 66.66% of

$1,634.32 per week.

TAC should have paid Mr. DeP?.rdo $3,089.24 per week for 13 weeks which is 66.66% of

$4,634.32.

TAC paid the incorrect lower amount because it failed to include and calculate Mr. DePardo’:

$12,000.00 per month commissions as part of his Basic Annual Earnings.

Mr. DePardo is due payment of $26,007.54 in STD benefits, which is the difference between
the amount of STD benefits TAC paid and the amount it should have paid.
Mr. DePardo’s life insurance poiicy through his employment with TAC carried a death benefi

of $171,000.00. |
TAC, ‘as tﬁé policyholder, had tlie option of continuing Mr. DePardo’s coverage, for absence
due to illness, by payment of thc;i policy premium for 12 months following termination of acti- :
employment.

Mr. DePardo never was notified that TAC discontinued paying the premium on his life
|

insurance policy, although it appears that TAC did so.

An insured employee such as Mr. DePardo has the right to convert the life insurance policy
upon notice of termination of prtjemium payments by TAC. Mr. DePardo was denied this righ’

by TAC’s failure to notify him. |

If the employee is disabled, as Mr DePardo is, he may take the cash value of the policy at

75% of the death benefit, which in Mr. DePardo’s case is $128,250.00.



32.

33.

34.

35.

36.

Mr. DePardo is entitled to recei{le $128, 250.00 as the cash value of the life policy. TAC anc
Sun Life have withheld the cash value wrongfully and unreasonably.
Due to the defendants’ unlawful denial of benefits under ERISA, Mr. DePardo has been deni 1

STD, LTD, and Life Insurance beneﬁts under his Plan in the total amount of $304,279.69.

CAUSES OF ACTION
The defendants’ actions in denyli;ng Mr. DePardo benefits provided by the Plan constitute an
unlawful denial of benefits undeir 29 U.S.C. § 1132(a)(1)(B) of ERISA.
The Plan documents do not graﬂt the administrator or fiduciary discretion to determine eligib: ity

for benefits, nor to construe the terms of the Plan; therefore all factual issues and issues of Plz

interpretation presented herein are subject to de novo review by this Court.

Under the standards applicable to ERISA actions, the plaintiff is entitled to recover a

reasonable attorney's fee and costs of the action pursuant to section 502(g)(1) of ERISA, 29

U.S.C. § 1132(g).

PRAYER FOR RELIEF

WHEREFORE, the plaintiff respectfully prays that the Court:

(1) Declare, adjudge and decree that the defendant is obligated to pay the plaintiff the STD,

LTD and Life Insurance benefits due to him under the Plan.

(2) Award the plaintiff prejudgement interest, the costs of this action and reasonable attorney’

fees; and



(3) Award such other relief as may be just and reasonable.

Respectfully submitted:
The Plaintiff, William A. DePardo,

By his Attorne

ifun e . Chuners

Nicholas S. Guerrera, BBQ#/551475
Shaheen Guerrera & O’Leary, LLC
Jefferson Office Park

820A Tumnpike Street

North Andover, MA 01845
(978)689-0800
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MFS Research Fund
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MFS Technology Fund
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MFS Mid Cap Value Fund

MES Research Growth and Income Fund
MEFS Total Return Fund j
MFS Union Standard Equity Fund '
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Massachusetts Investors Trust

MEFS Aggressive Growth Allocation Fund
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MEFS Moderate Allocation Fund

MEFS Bond Fund

MFS Emerging Markets Debt Fund |
MEFS Government Limited Maturity Fund
MFS Government Mortgage Fund
MFS Government Securities Fund

MFS High Income Fund

MEFS High Yield Opportunities Fund
MFS Intermediate Investment Grade Bond Fund
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MFS California Municipal Bond Fund
MEFS Florida Municipal Bond Fund

MFS Georgia Municipal Bond Fund

MFS Maryland Municipal Bond Fund
MFS Massachusetts Municipal Bond Fund
MFS Mississippi Municipal Bond Fund
MFS Municipal Bond Fund |

MFS Municipal Limited Maturity Fund
MFS New York Municipal Bond Fund
MFS North Carolina Municipal Bond Fund
MFS Pennsylvania Municipal Bond Fund
MFS South Carolina Municipal Bond Fund
MEFS Tennessee Municipal Bond Fund
MFES Virginia Municipal Bond Fund

MFS West Virginia Municipal Bond Fund
MFS Emerging Markets Equity Fund
MFS Global Equity Fund

MFS Global Growth Fund

MFS Global Total Return Fund

MFS International Growth Fund

MFS International New Discovery Fund
MFS International Value Fund ‘

MFS Research International Fund

Does 1 through 100
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- EXHIBIT B
REALATED ACTIONS

| _

Bruce Riggs, Individually anél On Behalf of All Others Similarly Situated, v.

Massachusetts Financial Servrces Company, et al., Civ. No. 03-12500-WGY
(D.Mass.).

Gustavo Bruckner, derivativély on behalf of the MFS Capital Opportunities Fund,
the Massachusetts Investor Trust and the "MFS Funds” v. Massachusetts
Financial Services Company‘ et al., Civ. No. 03-12483-MEL (D. Mass.).

David Shaev v. Massachusetts Financial Services Co., Civ. No, 03-12520-MEL

(D.Mass.). |

Zachary Alan Starr, derivati Qel 'y on behalf of the Massachusetts Investors Trust

and the Massachusetts In vestbrs Growth Stock Fund v. Massachusetts Financial
Services Company, Civ. No. 03-12595-MEL (D.Mass.)

!
Ed Casey v. Massachusetts Financial Services Company, Civ. No. 04-10010-
MEL (D.Mass.). i

Oliver §. Trone v. MFS Capltal Opportunities Fund, Civ. No. 03-12514-WGY
(D.Mass.).

i
I

Dolores B. Manson, derivatively on behalf of the MFS Massachusetts Investor
Fund, the MFS Strategic Growth Fund, the MFS Value Fund, the MFS Fixed
Income Trust Bond Fund, Massachusetts Investors Trust and the “MFS Fund” v.
Massachusetts Financial Serwces Company, et al., Civ. No. 03-12515-MEL
(D.Mass.). !

Danielle Adams, Individually and On Behalf of All Others Similarly Situated, et
al., v. MFS Capital Opportunmes Fund, et al., Civ. No. 03-12536-WGY
(D.Mass.). !

Jacob Elephant, On Behalf of Himself and All Others Similarly Situated, v.
Massachusetts Financial Servzces Company, et al., Civ. No. 03-12570-WGY
(D.Mass.). |

Yakov Burstein, IRA, Individually and On Behalf of All Others Similarly Situated
v. MES Global Telecommumcanons Fund, et al., Civ. No. 03-12622-WGY

(D.Mass.).

Albert Feldman, On Behalf of Himself and all Others Similarly Situated, v.
Massachusetts Financial Servzces Company, et al., Civ. No. 04-10009-
RGS(D.Mass.).
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HUGH F. BOYD, I, and SANDRA S.BOYD, ‘

Individually and On Behalf of All Others Similarly CIVIL ACTIONNO. . Ity
| ST .

)
) -~
Situated, ) BT
) |
)
) WOMPLAINT
) A
MASSACHUSETTS FINANCIAL SERWAREERATE JUDCGE
COMPANY, MFS INVESTMENT | )
MANAGEMENT, SUN LIFE FINANCIAL,INC. )  JURY TRIAL DEMANDED
MFS SERIES TRUST I, MFS SERIES TRUST II, )
MFS SERIES TRUST III, MFS SERIES TRUST )
IV, MFS SERIES TRUST V, MFS SERIES

Plaintiffs,

VS.

TRUST VI, MFS SERIES TRUST VI, RECEIPT# 5354 2
MFS SERIES TRUST VII, MFS SERIES TRUST AMOUNT 8 20— % 35
IX, MFS SERIES TRUST X, MFS SERIES SUMMONS 138UED PP~ -
TRUST XI, MFS CAPITAL OPPORTUNITIES LOCAL RULE 4.1_] —Sg‘l |
FUND, MFS CORE GROWTH FUND; MFS WAVERFORM__|
EMERGING GROWTH FUND, MFS LARGE MCFIssueD____ |
CAP GROWTH FUND, MFS MANAGED BY DPTY\CLK.__ Y0 M
SECTORS FUND, MFS MID CAP GROWTH DATE_Z). «5‘ Vi

FUND, MFS NEW DISCOVERY FUND, MFS RN

)
)
)
)
)
)
)
)
)
‘ )
NEW ENDEAVOR FUND, MFS RESEARCH )
FUND, MFS STRATEGIC GROWTH FUND, )
MFS TECHNOLOGY FUND, | )
MASSACHUSETTS INVESTORS GROWTH )
STOCK, MFS MID CAP VALUE FUND, MFS )
RESEARCH GROWTH AND INCOME FUND, )
MFS TOTAL RETURN FUND, MFS UNION )
STANDARD EQUITY FUND, MFS UTILITIES )
FUND, MFS VALUE FUND, MASSACHUSETTS )
INVESTORS TRUST, MFS AGGRESSIVE )
GROWTH ALLOCATION FUND, MFS )
CONSERVATIVE ALLOCATION FUND, )
MFS MODERATE ALLOCATION FUND, )
MFS BOND FUND, MFS EMERGING MARKETS )
DEBT FUND, MFS GOVERNMENT LIMITED )

MATURITY FUND, MFS GOVERNMENT )

MORTGAGE FUND, MFS GOVERNMENT )

SECURITIES FUND, | )

[Caption continued on next page]




MFS HIGH INCOME FUND, MFS HIGH YIELD )
OPPORTUNITIES FUND, MFS INTERMEDIATE )
INVESTMENT GRADE BOND FUND, MFS )
LIMITED MATURITY FUND, MFS RESEARCH )
BOND FUND, MFS STRATEGIC H\JCOME )
FUND, MFS ALABAMA MUNICIPALBOND )
FUND, MFS ARKANSAS MUNICIPAL BOND )
FUND, MFS CALIFORNIA MUNICIPAL BOND )
FUND, MFS FLORIDA MUNICIPAL BOND )
FUND, MFS GEORGIA MUNICIPAL BOND )
FUND, MFS MARYLAND MUNICIPAL BOND )
FUND, MFS MASSACHUSETTS MUNICIPAL )
BOND FUND, MFS MISSISSIPPI MUNICIPAL )
BOND FUND, MFS MUNICIPAL BOND FUND, )
MFS MUNICIPAL LIMITED MATURITY FUND, )
MES NEW YORK MUNICIPAL. BOND FUND, )
MFS NORTH CAROLINA MUNICIPAL BOND )
FUND, MFS PENNSYLVANIA MUNLCIPAL )
BOND FUND, MFS SOUTH CAROLINA )
MUNICIPAL BOND FUND, MFS TENNESSEE )
MUNICIPAL BOND FUND, MFS VIRGINIA )
MUNICIPAL BOND FUND, MFS WEST )
VIRGINIA MUNICIPAL BOND FUND, MFS )
EMERGING MARKETS EQUITY FUND, )
MFS GLOBAL EQUITY FUND, MFS GLOBAL, )
GROWTH FUND, MFS GLOBAL TOTAL )
RETURN FUND, MFS INTERNATIONAL )
GROWTH FUND, MFS INTERNATIONAL )
NEW DISCOVERY FUND, MFS ‘ )
INTERNATIONAL VALUE FUND, )
MFS RESEARCH INTERNATIONAL FUND, )
and DOES 1 -100, | )
‘ )
Defendants. ! )
)

Plaintiffs, Hugh F. Boyd, Il and Sandra S. Boyd (“Plaintiffs”), individually and on
behalf of all other persons similarly situated, by their undersigned attorneys, for their comp]aiht
against defendants, allege the following based upon personal knowledge as to themselves and

their own acts, information and belief as to all other matters, based upon, inter alia, the



t

investigation conducted by and through ?their attorneys, which included, among other things, a

|
review of the defendants’ public documénts, conference calls and announcements made by
defendants, United States Sgcurities and Exchange Commission ("SEC") filings, wire and press
releases published by and regarding the MFS Family of Mutual Funds and advisories about the

funds, and information readily obtainablfe on the Internet. Plaintiffs believe that substantial

evidentiary support will exist for the allégations set forth herein after a reasonable opportunity fo

discovery.
NATURE OF THE ACTION
I. This is a class action on Hehalf of a class (the "Class") of all purchasers, redeemer:

and holders of MFS Family of Funds (asi defined below), who purchased, held, or otherwise
acquired shares between December 15, 15998 and December 8, 2003 (the "Class Period"), seeking
to pursue remedi‘es under the Securities f:\ct of 1933 (the "Securities Act"), the Securities
Exchange Act of 1934 (the "Exchange Act"), the Investment Company Act of 1940 (the
“Investment Company Act"), and for corﬁmon law breach of fiduciary duties.
JURISDICTION AND VENUE

2. The claims asserted hereilj1 arise under and pursuant to Sections 10(b), and 20(a)
of the Exchange Act, [15 U.S.C. §§ 78j(bi) and 78t(a)], and Rule 10b-5 promulgated thereunder
[17 C.F.R. §240.10b-5]. Additionally, thijs action arises under Sections 11 and 15 of the
Securities Act of 1933 (the "Securities Act™) [15 U.S.C. §§ 77k, 771(a)2), and 77(0)] and
pursuant to §§ 34 and 36 of the Investment Company Act [15 U.S.C. §§ 80a-33 and 35].

3. This Court has jurisdictior; over the subject matter of this action pursuant to § 27

of the Exchange Act of 1934 [15 U.S.C. § 78aa]; Section 22 of the Securities Act [15 U.S.C. §

3



77v]; and §§ 34 and 36 of the Investment Company Act [15 U.S.C. § 80a-35].

4, Venue is proper in this District pursuant to 28 U.S.C. § 1391(b), as many of the

acts and practices complained of herein: occurred in substantial part in this District.

5. In connection with the atcts alleged in this complaint, defendants, directly or
indirectly, used the means and instrumentalities of interstate commerce, including, but not
limited to, the mails, interstate telephode communications and the facilities of the national

securities markets. |

' PARTIES
6. Plaintiffs bought and helfd shares of MES Funds during the Class Period, as
detailed in the attached certification, and have suffered damages as a result of the wrongful acts

of defendants as alleged herein.

7. Defendant Massachusetts Financial Services Company is a registered investment
adviser located in Boston, Massachusetts. Massachusetts Financial Services Company manages
the MFS Family of Mutual Funds. Massachusetts Financial Services Company maintains its
principal place of business at 500 Boylsti)n Street, Boston, MA 02116.

8. Defendant MFS Investmeht Management is registered investment adviser located
in Boston Massachusetts. MFS Investmelnt Management manages the MFS Family of Mutual
Funds. MFS Investment Management maintains its principal place of business at 500 Boylston

Street, Boston, MA 02116.

9. Defendants Massachusettsl Financial Services Company and MFS Investment

Management are collectively referred to as "MFS."

10. Defendants MFS Series Trust I, II, I, IV, V, V], VII, VII], IX, X, and X1

4



(collectively referred to as the "Fund Registrants") are the registrants of the MFS Family of
Mutual Funds. The Fund Registrants méintain a principal place of business at 500 Boylston
Street, Boston, MA 02116. ‘

11. Defendant Sun Lifé Finzincial, Inc. ("Sun Life") is an internationally diversified
financial services organization providinfg savings, retirement and pension products, as well as lif
and health insurance to individuals and igroups through its operations in Canada, the United
States, the United Kingdom and Asia. S‘lun Life is the parent company of MFS.

12.  Defendants MFS Capital% Opportunities Fund, MFS Core Growth Fund, MFS
Emerging Growth Fund, MFS Large Cap Growth Fund, MFS Managed Sectors Fund, MFS Mid
Cap Growth Fund, MFS New Discovery Fund, MFS New Endeavor Fund, MFS Research Fund,
MFS Strategic Growth Fund, MFS Technology Fund, Massachusetts Investors Growth Stock,
MFS Mid Cap Value Fund, MFS Reseafch Growth and Income Fund, MFS Total Return Fund,
MEFS Union Standard Equity Fund, MF$ Utilities Fund, MFS Value Fund, Massachusetts
Investors Trust, MFS Aggressive Growtil Allocation Fund, MFS Conservative Allocation Fund,
MFS Moderate Allocation Fund, MFS Bond Fund, MFS Emerging Markets Debt Fund, MFS
Government Limited Maturity Fund, MﬁS Government Mortgage Fund, MFS Government
Securities Fund, MFS High Income Fun&, MFS High Yield Opportunities Fund, MFS
Intermediate Investment Grade Bond Fuhd, MEFS Limited Maturity Fund, MFS Research Bond
Fund, MFS Strategic Income Fund, MF§ Alabama Municipal Bond Fund, MFS Arkansas
Municipal Bond Fund, MFS California Municipal Bond Fund, MFS Florida Municipal Bond

Fund, MFS Georgia Municipa_l Bond Fuﬁd, MFS Maryland Municipal Bond Fund, MFS

Massachusetts Municipal Bond Fund, MFS Mississippi Municipal Bond Fund, MFS Municipal
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Bond Fund, MFS Municipal Limited Mjaturity Fund, MFS New York Municipal Bond Fund,
MFS North Carolina Municipal Bond F}lnd, MFS Pennsylvania Municipal Bond Fund, MFS
South Carolina Municipal Bond thd, MFS Tennessee Municipal Bond Fund, MFS Virginia
Municipal Bond Fund, MFS West Virginia Municipal Bond Fund, MFS Emerging Markets
Equity Fund, MFS Global Equity Fund, MFS Global Growth Fund, MFS Global Total Return
Fund, MFS International Growth Fund, MFS International New Discovery Fund, MFS
International Value Fund, and MFS Reséarch International Fund (collectively referred to as the
"MFS Funds") are mutual funds that arezregistered under the Investment Company Act and
managed by MFS with its principal place of business located at 500 Boylston Street, Boston, MA
02116.

13. The true names and capacities (whether individual, corporate, associate, or
otherwise) of defendants Does 1 througﬁ 100, inc]usiVe, and each of them, are unknown to
Plaintiffs, who sue said defendants by su}ch fictitious names. Plaintiffs are informed and believe
and thereon allege that each of the defeniﬂants fictitiously named herein is legally responsible in
some actionable manner for the events déscribed herein, and thereby proximately caused the
damage to the Plaintiffs and the member§ of the Class.

CLASS ACTION ALLEGATIONS

14.  Plaintiffs bring this actioﬁ as a federal class action pursuant to Federal Rules of

Civil Procedure 23(a) and (b)(3) on behaif of a class (the "Class"), consisting of all purchasers,

redeemers and holders of the mutual fund shares that are the subject of this lawsuit, who

purchased, held, or otherwise acquired sﬁares between December 15,1998 and December 8,

2003, inclusive, (the "Class Period”) and“who were damaged thereby. Excluded from the Class
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are defendants, the officers and directoré of the Company, members of their immediate families
and their legal representatives, heirs, successors or assigns and any entity in which defendants
have or had a controlling interest.

15. The members of the Class are so numerous that joinder of all members is
impracticable. While the exact number éf Class members is unknown to Plaintiffs at this time
and can onjy be ascertained through appropriate discovery, Plaintiffs believe that there are
hundreds or thousands of members in thé proposed Class.

16.  Plaintiffs' claims are typiéal of the claims of the members of the Class, because
Plaintiffs and all of the Class members sﬁstained damages arising out of defendants’ wrongful
conduct complained of herein.

17.  Plaintiffs will fairly and aﬁequately protect the interests of the Class members and
have retained counsel who are ex'periencled and competent in class actions and securities
litigation.

18. A Class Action is superior to all other available methods for the fair and efficient
adjudication of this controversy, since joknder of all members is impracticable. Furthermore, as
the damages suffered by individual members of the Class may be relatively small, the expense
and burden of individual litigation make it impossible for the members of the Class to
individually redress the wrongs done to them. There will be no difficulty in the management of

this action as a class action.
19.  Questions of law and fact common to the members of the Class predominate over
any questions that may affect only individual members, in that defendants have acted on grounds

generally applicable to the entire Class. ‘jAmong the questions of law and fact common to the



Class are:
(a) Whether the federal securities laws were violated by defendants’ acts as
alleged herein;
®) Whether defendams breached their fiduciary duties by engaging in
fraudulent activity; and
(c)  Whether the members of the Class have sustained damages and, if so, wha
is the appropriate measure of damages.
SUBSTANTIVE ALLEGATIONS
BACKGROUND

20.  This action concerns a frﬁudu]ent scheme and course of action which was
intended to and indeed did benefit mutual funds and their advisors at the expense of mutual fund
investors. In connection therewith, defendants violated their fiduciary duties to their customers
in return for substantial fees and other in;ome for themselves and their affiliates.

21.  The defendants' wrongful conduct involved "market timing" or "timing" of mutual
funds. "Market timing" is an investment technique involving short-term, "in and out” trading of
mutual fund shares. The technique is designed to exploit inefficiencies in the way mutual fund
companies price their shares. It is widel)‘f acknowledged that market timing inures to the

detriment of long-term shareholders. Because of this detrimental effect, mutual fund

‘prospectuses typically state that market timing is monitored and the funds work to prevent it.

Nonetheless, in return for investments that will increase fund managers' fees, fund managers
enter into undisclosed agreements to allow market timing.

22.  Infact, certain mutual fund companies have employees (generally referred to as



the "timing police") who are supposed to detect "timers” and put a stop to their short-term
trading activity. Nonetheless, defendants arranged to give market timers a "pass” with the timin;
police, who would look the other way rather than attempt to shut down their short-term trading.

23.  The mutual fund prosPeciuses fdr the funds at issue created the misleading
impression that mutual funds were vigilqntly protecting investors against the negative effects of
market timing. In fact, the opposite was true: defendants sold the right to market time their fund:
to other hedge fund investors. The prospectuses were silent about these arrangements.

24.  Asaresult of the "market timing" of mutual funds, the Doe Defendants, other
timers, and defendants and their intermediaries profited handsomely. The losers were
unsuspecting long-term mutual fund investors. Defendants’ profits came dollar-for-dollar out of
their pockets.

MARKET TIMI‘NG

25.  Mutual Funds are designed for buy-and-hold investors, and are therefore the
favored homes for Americans' retirement and college savings accounts. Nevertheless,
quick-turnaround traders routinely try to trade in and out of certain mutual funds in order to
exploit inefficiencies in the way they set their Net Asset Values or "NAVs."

26.  This strategy works only because some funds use "stale" prices to calculate the
value of securities held in the fund's ponfolio. These prices are "stale” because they do not
necessarily reflect the "fair value" of such securities as of the time the NAV is calculated. A
typical example is a U.S. mutual fund that holds Japanese shares. Because of the time zone
difference, the Japanese market may close at 2:00 a.m. New York time. If the U.S. mutual fund

manager uses the closing prices of the Japanese shares in his or her fund to arrive at a NAV at



4:00 p.m. in New York, he or she is relying on market information that is fourteen hours old. If
there have been positive market moves during the New York trading day that will cause the
Japanese market to rise when it later opéns, the stale Japanese prices will not reflect them, and
the fund's NAV will be artificially low. Put another way, the NAV does not reflect the true
current market value of the stocks the fund holds. On such a day, a trader who buys the Japanes:
fund at the "stale” price is virtually assured of a profit that can be realized the next day by selling
Taking advantage of this kind of shon-térm arbitrage repeatedly in a single mutual fund is callec
"market timing" or "timing" the fund.

27.  Effective market timing chptures an arbitrage profit. The arbitrage profit from
market timing comes dollar-for-dollar out of the pockets of the long-term investors: the timer
steps in at the last moment and takes part of the buy-and-hold investors’ upside when the market
goes up, so the next day's NAV is reducéd for those who are still in the fund. If the market time
sells on bad days the arbitrage has the effect of making the next day's NAV lower than it would
otherwise have been, thus magnifying the losses that investors are experiencing in a declining
market.

28.  Besides the wealth transfer of arbitrage (called "dilution"), timers also harm their
target funds in a number of other ways. 'i‘hey impose their transaction costs on the long-term
investors. Indeed, trades necessitated by jtimer redemptions can also lead to realization of taxable
capital gains at an undesirable time, or may result in managers having to sell stock into a falling
market. Accordingly, fund managers often seek to minimize the disruptive impact of timers by
keeping cash on hand to pay out the time;s' profits without having to sell stock. This "strategy”

does not eliminate the transfer of wealth out of the mutual fund caused by timing; it only reduces
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the administrative cost of those transfer;. However, at the same time it can also reduce the
overall performance of the fund by requiring the fund manager to keep a certain amount of the
funds’ assets in cash at all times, thus depriving the investors of the advantages of being fully
invested in a rising market. Some fund managers even enter into special invéstments as an
attempt to "hedge" against timing activity (instead of just refusing to allow it), thus deviating
altogether from the ostensible investment strategy of their funds, and incurring further transactio
costs.

29.  Mutual fund managers are aware of the damaging effect that market timers have
on their funds. While it is virtually impossible for fund managers to identify every market timin;
trade, large movements in and out of fun‘ds are easy for managers to spbt, and mutual fund
managers have tools to fight back againsf market timers.

30.  Fund managers typically have the power simply to reject market timers' purchases

As fiduciaries for their investors, mutual fund managers are obliged to do their best to use these
weapons to protect their customers from the dilution that market timing causes.

31.  Theincentive to the defenaant mutual funds to engage in such wrongdoing is as
follows: Typically a single management company sets up a number of mutual funds to form a
fémily. While each mutual fund is in faci its own company, as a practical matter, the
management company runs it. The portfélio managers who make the investment decisions for
the funds and the executives to whom they report are all typically employees of the management
company, not the mutual funds themselves. Still, the management company owes fiduciary
duties to each fund and each investor.

32.  The management company makes its profit from fees it charges the funds for
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financial advice and other services. These fees are typically a percentage of the assets in the
fund, so the more assets in the family of funds, the more money the manager makes. The marke
timer understands this perfectly, and frequently offers the manager more assets in exchange for
the right to market time. Fund managers have succumbed to temptation and allowed investors i
| the target funds to be hurt in exchange fér additional money in their own pockets in the form of
higher management fees.

33.  Thus, by keeping money -- often many millions of dollars -- in the same family of
mutual funds (while moving the money from fund to fund), The Doe Defendants assured the
manager that he or she would collect mahagemem and other fees on the amount whether it was i1
the target fund, the resting fund, or moviing in between. In addition, sometimes the manager
would waive any applicable early redemption fees. By doing so, the manager would directly
deprive the fund of money that would have partially reimbursed the fund for the impact of marke
timing.

34.  Asan additional inducemént for allowing the timing, fund managers often
recejved "sticky assets." These were typically long-term investments made not in the mutual
fund in which the timing activity was perjmitted, but in one of the fund manager's financial
vehicles (e.g., a bond fund or a hedge fuﬁd run by the manager) that assured a steady flow of fees

to the manager.

35.  These arrangements were never disclosed to mutual fund investors. On the
contrary, many of the relevant mutual fund prospectuses contained materially misleading

statements assuring investors that the fund managers discouraged and worked to prevent mutual

fund timing.
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36.

THE SCHEME WITHIN THE MFS FUNDS

On September 3, 2003, the New York State Attorney General Elliot Spitzer (the

"Attorney General") attacked the mutual fund industry by filing a complaint charging fraud

against two hedge funds in connection with the unlawful mutual fund practices of late trading

and timing. More specifically, the Attorney General alleged the following: "Canary [one of the

market timing hedge funds] developed a complex strategy that allowed it to in effect sell mutual

funds short and profit on declining NAVé." Additionally, the Attorney General alleged that

Canary set up arrangements with Bank of America, Bank One, Janus, and Strong Funds to late

trade and time those companies’ respective mutual funds. The Attorney General further alleged:

37.

Bank of America ... (i) set Canary up with a state-of-the art
electronic late trading platform, allowing it to trade late in the
hundreds of mutual funds that the bank offers to its customers, (ii)
gave Canary permission to time the Nations Funds Family (iii)
provided Canary with approximately $300 million of credit to
finance this late trading ar}md timing, and (iv) sold Canary the
derivative short positions lit needed to time the funds as the market
dropped. None of these facts were disclosed in the Nations Funds
prospectuses. In the process, Canary became one of Bank of
America's largest customers. The relationship was mutually
beneficial in that Canary made tens of millions through late trading
and timing, while the various parts of the Bank of America that
serviced Canary made miilions themselves.

In connection with an examination of active trading of mutual fund shares by the

United States Securities and Exchange Cpmmission ("SEC") and the Attorney General, MFS and

Sun Life received inquiries and subpoenas for documents from those agencies.

38.

On December 8, 2003, Sun Life and MFS announced that the staff of the Boston

office of the SEC had indicated that it intended to recommend to the SEC that an enforcement
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action be taken against MFS alleging, in effect, that the disclosure in certain of MFS' fund
prospectuses concerning market timing iwas false and misleading, and breach of fiduciary duty.

39.  On December 9, 2003, The New York Times (the "Times") reported that MFS
"allowed privileged clients to trade quickly in and out of its biggest funds while saying it
restricted the practice for the vast major%ty of its shareholders, according to a memorandum from
a senior company executive." The Time}s further reported that the memorandum showed that in
2001, executives at MFS essentially creéted two classes of funds - a small group of large funds
that would accept rapid-fire trades, a prz{ctice known as market timing, and a larger group of
international funds that would not. At no time, though, did MFS change the language in its
prospectuses, which said that market timing was not permitted in aﬁy of its funds. Additionally,
the Times reported that "[ajmong the moist popular offerings was MFS Emerging Growth, one of
the five equity funds that MFS made avaiilable to market timers. But no restrictions were placed
on Massachusetts Investors Trust, Massz;chusetts Investors Growth Stock Fund, MFS Research
Fund, MFS Total Return Fund or the em;rging growth fund. The rationale was that because
these funds were very large and liquid, e;cessive trading would not harm shareholders."

40.  The actions of the defendants have harmed Plaintiffs and members of the Class.
In essence, the defendants' actions of allc;;)wing market timing to occur have caused Plaintiffs and
members of the Class' shares to be dilute}d in value.

41.  Assuch, defendants have breached their fiduciary duties to Plaintiffs and the
Class by lying to investors about their eﬁi'ort to curb market timers and by entering into

undisclosed agreements intended to boost their fees and permitting the Doe Defendants and

others to time the mutual funds. As a result, defendants have violated the Securities Act, the
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|
|
Exchange Act, the Investment Companf Act, and common law fiduciary duties.

THE MFS MUTUAL FUND'S PROSPECTUSES WERE
MATERIALLY FALSE AND MISLEADING

42.  The MFS Mutual Funds'iProspectuses stated that its ""MFS Funds do not permi

market timing or other excessive trading practices. Excessive, short-term (market timing)

trading practices may disrupt portfolio management strategies and harm fund

performance. MFS Funds will reject or restrict an investor's purchase orders if there is a
history of market timing... Requests t]o exchange shares of MFS global and international

funds that have not been held for 15 days will be refused... ." (Emphasis added.)

|
43.  Given that MFS allowed market timing of its funds to occur, its prospectuses wert

false and misleading because it failed to disclose the following: (a) that defendants had entered

into unlawful agreements allowing the Doe Defendants to time their trading of the MFS Funds

shares; (b) that, pursuant to those agreements, the Doe Defendants regularly timed the MFS

Funds; (c) that,b contrary to the representz;nions in the Prospectuses, MFS only enforced their

policy against frequent traders selectively; (d) .that the defendants regularly allowed the Doe

Defendants to engage in trades that wereidisruptive to the efficient management of the MFS
|

Funds and/or increased the MFS Funds’ jcosts, thereby reducing the MFS Funds' actual

performance; and (e) the Prospectuses fajiled to disclose that, pursuant to the unlawful

agreements, the Doe Defendants beneﬁtéd financially at the expense of MFS Funds’ investors
|

including Plaintiffs and other members of the Class.

UNDISCLOSED ADVERSE INFORMATION

44, The market for the MFS Funds was open, well-developed and efficient at all
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relevant times. As a result of these matérially false and misleading statements and failures to
disclose, the MFS Funds traded at distox%ted prices during the Class Period. Plaintiffs and other
members of the Class purchased or othei-wise acquired the MFS Funds relying upon the integrity
of the NAV for the MFS Funds and market information relating to the MFS Funds, and have

been damaged thereby.

45.  During the Class Period, defendants 'materially misled the investing public,
|
thereby distorting the NAV of the MFS Funds, by allowing the Doe Defendants to time the MFS

Funds.

46. At all relevant times, the material misrepresentations and omissions
particularized in this Complaint directly or proximately caused or were a substantial contributing

cause of the damages sustained by Plaintiffs and other members of the Class.

ADDITIONAL SCIENTER ALLEGATIONS

47. As alleged herein, defendants acted with scienter in ihat defendants knew that the
public documents and statements issued {or disseminated in the name of the MFS Funds were
materially false and misleading; knew that such statements or documents would be issued or
disseminated to the investing public; ancﬁ knowingly and substantially participated or acquiesced
in the issuance or dissemination of such gtatements or documents as primary violations of the
federal securities laws. As set forth elseWhere herein in detail, defendants, by virtue of their
receipt of information reflecting the true jfacts regarding the MFS Funds, their control over,
and/or receipt and/or modification of the MFS Funds' allegedly materially misleading
misstatements and/or their associations with the MFS Funds which made them privy to

confidential proprietary information concerning the MFS Funds, participated in the fraudulent
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scheme alleged herein.

48. Additionally, the defendénts were highly motivated to allow and facilitate the
wrongful conduct alleged herein and participated in and/or had actual knowledge of the
fraudulent conduct alleged herein. In exchange for allowing the unlawful practices alleged
herein, the defendants, among other things, received increased management fees from "sticky
assets"” as well as an increased number of transactions in and out of the funds, and were able to
profit from this illegal activity. In short, defendants siphoned money out of the mutual funds anc
into their own pockets.

49.  The defendants were motivated to participate in the wrongful scheme by the
enormous profits they derived therefroms. They systematically pursued the scheme with full

knowledge of its consequences to other investors.

APPLICABILITY OF PRESUMPTION OF RELIANCE:
FRAUD-ON-THE-MARKET DOCTRINE

50.  Atall relevant times, the Tnarket for the MFS Funds was an efficient market for

the following reasons, among others:

(a) The MFS Funds met the requirements for listing, and were listed and

actively traded on a highlﬂl efficient and automated market;

(b) As regulated issue;rs, the MFS Funds filed periodic public reports with the

SEC;

(c) The MFS Funds reigularly communicated with public investors via

established market commtﬁmication mechanisms, including through regular

disseminations of press releases on the national circuits of major newswire
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services and through other wide-ranging public disclosures, such as
communications with thej financial press and other similar reporting services; and
(d)  The MFS Funds were followed by several mutual fund analysts who wrote
reports which were distributed to the sales force and certain customers of their
respective brokerage firms. Each of these reports was publicly available and
entered the public marketplace.

51.  Asaresult of the foregoing, the market for the MFS Funds promptly digested
current information regarding the MFS Funds from all publicly available sources and reflected
such information in the MFS Funds' NAV. Under these circumstances, all purchasers of the
MFS Funds during the Class Period suffered similar injury through their purchases of the MFS
Funds' shares at distorted prices, and, therefore, a presumption of reliance applies.

NO SAFE HARBOR

52.  The statutory safe harbor brovided for forward-looking statements under certain
circumstances does not apply to any of the allegedly false statements pleaded in this complaint.
Many of the specific statements pleaded herein were not identified as "forward-looking
statements" when made. To the extent there were any forward-looking statements, there were no
meaningful cautionary statements identif;'ing important factors that could cause actual results to
differ materizﬂly from those in the purportedly forward-looking statements. Alternatively, to the
extent that the statutory safe harbor does apply to any forward-looking statements pleaded herein,
defendants are liable for those false forward-looking statements because at the time each of those
forward-looking statements was made, the particular speaker knew that the particular

forward-looking statement was false, and/or the forward-looking statement was authorized and/or
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approved by an executive officer of the defendants who knew that those statements were false

when made.
COUNT ONE
AGAINST THE FUND REGISTRANTS FOR VIOLATIONS
OF SECTION 11 OF THE SECURITIES ACT

53.  Plaintiffs repeat and reallége each and every allegation contained above as if fully
set fort herein, except that, for purposes of this claim, Plaintiffs expressly exclude and disclaim
any allegation that could be construed as alleging fraud or intenfional or reckless misconduct and
otherwise incorporates the allegations cdntained above.

54.  This claim is brought pursuant to Section 11 of the Securities Act, 15 U.S.C. §
77k, on behalf of the Plaintiffs and other members of the Class against the Fund Registrants.

55.  The Fund Registrants are the registrants for the MFS Funds sold to Plaintiffs and
the other members of the Class and are s;tatmorﬂy liable under Section 11. The Fund Registrants
issued, caused to be issued and participated in the issuance of the materially false and misleading
written statements and/or omissions of material facts that were contained in the Prospectuses.

56.  Plaintiffs were provided with the MFS Emerging Growth Fund Prospectus and,
similarly, prior to purchasing units of eatj:h of the other MFS Funds, all Class members likewise,
received the appropriate prospectus, Plaifltiffs and other Class members purchased shares of the
MFS Funds traceable to the relevant false and misleading Prospectuses and were damaged
thereby.

57.  As set forth herein, the statements contained in the Prospectuses, when they

became effective, were materially false and misleading for a number of reasons, including that

they stated that it was the practice of the MFS Funds to monitor and take steps to prevent timed
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trading because of its adverse effect on fund investors, and that the trading price was determined
as of 4 p.m. each trading day with respect to all investors when, in fact, select investors (the Doe
named as defendants herein) were alloned to engage in timed trading. The Prospectuses failed
to disclose and misrepresented, intef alia, the following material and adverse facts: (a) that
defendants had entered into unlawful agreements allowing the Doe Defendants to time their
trading of the MFS Fuvnds shares; (b) that, pursuant to those agreements, the Doe Defendants
regularly timed the MFS Funds; (c) that, contrary to the representations in the Prospectusés, the
MFS Funds only enforced their poliéy against frequent traders selectively, (d) that the defendant:
regularly allowed the Doe Defendants té engage in trades that were disruptive to the efficient
management of the MFS Funds and/or increased the MFS Funds’ costs, thereby reducing the
MFS Funds' actual performance; and (e) the Prospectuses failed to disclose that, pursuant to the
unlawful agreements, the Doe Defendants benefited financially at the expense of MFS Funds'
investors including Plaintiffs and otherimefnbérs of the Class.

58. At the time they purchaséd the MFS Funds’ shares traceable to the defective
Prospectuses, Plaintiffs and Class memt;ers were without knowledge of the facts concerning the
false and misleading statements or omis;ions alleged herein and could not reasonably have
possessed such knowledge. This claim was brought within the applicable statute of limitations.

COUNT TWO
AGAINST SUN LIFE AND MFS AS CONTROL PERSONS FOR VIOLATIONS
OF SECTION ;5 OF THE SECURITIES ACT
59.  Plaintiffs repeat and reall;ege each and every allegation contained above, except

that for purposes of this claim, Plaintiffs expressly exclude and disclaim any allegation that coulc

be construed as alleging fraud or intentional or reckless misconduct and otherwise incorporates
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the allegations contained above.

60.  This Claim is brought pufsuant to Section 15 of the Securities Act against Sun
Life and MFS as a control persons of the Fund Registrants. It is appropriate to treat these
defendants as a group for pleading purposes and to presume that the false, misleading, and
incomplete information conveyed in the MFS Funds’ public filings, press releases and other
publications represent the collective actidns of Sun Life and MFS.

61.  The Fund Registrants are iiable under Section 11 of the Securities Act as set forth
herein.

62.  Sun Life and MFS are “cqntrol persons” of the Fund Registrants within the
meaning of Section 15 of thé Securities Act, by virtue of their positions of operational control
and/or ownership. At the time Plaintiffsj and other members of the Class purchased shares of the
MFS Funds, Sun Life and MFS, by virtué of their positions of control and authority over the
Fund Registrants directly and indirectly, inad the power and authority, and exercised the same, to
cause the Fund Registrants to engage in the wrongful conduct complained of herein. The Fund

-Registrants issued, caused to be issued, aznd participated in the issuance of materially false and

misleading statements in the Prospectuses.

63.  Pursuant to Section 15 of the Securities Act, by reason of the foregoing, Sun Life
and MFS are liable to Plaintiffs and the other members of the Class for the Fund Registrants’

primary violations of Section 11 of the Sgcuritieé Act.

64. By virtue of the foregoing,‘ Plaintiffs and the other members of the Class are

entitled tovdamages against Sun Life and MFS.
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COUNT THREE
VIOLATION QOF SECTION 10(b) OF
THE EXCHANGE ACT AND RULE 10b-5
PROMULGATED THEREUNDER AGAINST ALL DEFENDANTS

65S. Plaintiffs repeat and reallege each and every allegation contained above as if fully
set forth herein except for Claims brought pursuant to the Securities Act.

66.  During the Class Period, each of the defendants carried out a plan, scheme and
course of conduct which was intended to and, throughout the Class Period, did decéive the
investing public, including Plaintiffs and the other Class members, as alleged herein and cause
Plaintiffs and other members of the Class to purchase or redeem MFS Funds shares or interests ¢
distorted prices and otherwise suffer damages. In furtherance of this unlawful scheme, plan and
course of conduct, defendants, and each of them, took the actions set forth herein.

67. Defendants (i) employed devices, schemes, and artifices to defraud; (ii) made
untrue statements of material fact and/oxi omitted to state material facts necessary to make the
statements not misleading; and (iii) engaged in acts, practices, and a course of business which
operated as a fraud and deceit upon the purchasers of the MFS Funds, including Plaintiffs and
_oth'er members of the Class, in an effort to enrich themselves through undisclosed manipulative
trading tactics by which they wrongfully appropriated MFS Funds’ assets and otherwise distortec
the pricing of their securities in violation of Section 10(b) of the Exchange Act and Rule 10b-5.
All defendants are sued as primary participants in the wrongful and ‘illegal conduct and scheme
charged herein.

68.  Defendants, individually.and in concert, directly and indirectly, by the use, means

or instrumentalities of interstate commerce and/or of the mails, engaged and participated in a
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continuous course of conduct to conceal adverse material information about the MFS Funds
operatibns, as specified herein.

69.  These defendants employed devices, schemes and artifices to defraud and a cours
of conduct and scheme as alleged herein to unlawfully manipulate and profit from secretly timed
trading and thereby engaged in transactic;ns, practices and a course of business which operated a
a fraud and deceit upon Plaintiffs and members of the Class.

70.  The defendants had actual knowledge of the misrepresentations and omissions of
material facts set forth herein, or acted wfth reckless disregard for the truth in that they failed to
ascertain and to disclose such facts, even though such facts wex;e available to them. The
defendants’ material misrepresentations and/or omissions were done knowingly or recklessly anc
for the purpose and effect of concealing the truth.

71.  As aresult of the dissemination of the materially false and misleading informatio:
and failure to disclose material facts, as set forth above, the market prices of the MFS Funds wer
distorted during the Class Period such that they did not reflect the risks and costs of the
continuing course of conduct alleged herein. In ignorance of these facts, the market prices of the
shares were distorted, and relying directly or indirectly on the false and misleading statements
made by the defendants, or upon the integrity of the market in which the securities trade, and/or
on the absence of material adverse information that was known to or recklessly disregarded by
defendants but not disclosed in public siatements by defendants during the Class Period,
Plaintiffs and the other members of the Class acquired or redeemed the shares or interests in the
MFS Funds during the Class Period at Qistoned prices and were damaged thereby.

72. At the time of said misrepresentations and omissions, Plaintiffs and other
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members of the Class were ignorant of their falsity, and believed them to be true. Had Plaintiffs
and the other members of the Class and the marketplace known of the truth concerning the MFS
Funds' operations, which were not disclosed by defendants, Plaintiffs and other members of the
Class would not have redeemed, purchas;d or otherwise acquired or disposed of their shares or,
if they had acquired such shares or other interests auring the Class Period, they would not have
done so at the distorted prices which they paid.

73. By virtue of the foregoing, defendants have violated Section 10(b) of the
Exchange Act, and Rule 10b-5 promulgafed thereunder.

74.  As adirect and proximate result of defendants’ wrongful conduct, Plaintiffs and
the other members of the Class suffered damages in connection with their respective purchases
and sales of the MFS Funds shares during the Class Period.

| COUNT FOUR
AGAINST SUN LIFE, MFS, AND THE FUND REGISTRANTS AS A CONTROL

PERSON FOR, VIOLATIONS OF SECTION 20(a) OF THE EXCHANGE ACT

75.  Plaintiffs repeat and reallege each and every allegation contained above as if fully
set forth herein except for Claims brought pursuant to the Securities Act.

76.  This Claim is brought pursuant to Section 20(a) of the Exchange Act against Sun
Life as a control person of MFS, the Fund Registrants, and the MFS Funds; against MFS as a
control person of the Fund Registrants and the MFS Funds; and against the Fund Registrants as a
control person of the MFS Funds.

77.  Itis appropriate to treat these defendants as a group for pleading purposes and' to
presume that the materially false, misleading, and incomplete information conveyed in the MFS

Funds' public filings, press releases and other publications are the collective actions of Sun Life

24



and MFS.

78.  Sun Life, MFS, and the Fund Registrants are controlling persons of the MFS
Funds within the meaning of Section 20(a) of the Exchange Act for the reasons alleged herein.
By virtue of their operational and managément control of the MFS Funds’ respective businesses
and systematic involvement in the fraudulent schemé alleged herein, Sun Life, MFS, and the
Fund Registrants each had the power to influence and control and did influence and control,
directly or indirectly, the decision-making and actions of the MFS Funds, including the content
and dissemination of the various statements which Plaintiffs contend are false and misleading.
Sun Life, MFS, and the Fund Registranté had the ability to prevent the issuance of the statements
alleged to be false and misleading or cause such statements to be corrected.

79.  In particular, Sun Life, MFS, and the Fund Registrants had direct and supervisory
involvement in the operations of the MFS Funds and, therefore, are presumed to have had the
power to control or influence the particujlar transactions giving rise to the securities violations as
alleged herein, and exercised the same. ' |

80. As set forth above, Sun Life, MFS, and the Fund Registrants each violated Sectior
10(b) and Rule 10b-5 by their acts and orhissions as alleged in this complaint. By virtue of their
positions as controlling persons, Sun Life, MFS, and the Fund Registrants are liable pursuant to
Section 20(a) of the Exchange Act. As a direct and proximate result of defendants’ wrongful
conduct, Plaintiffs and other members of the Class suffered damages in connection with their

purchases of MFS Funds' securities during the Class Period.
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COUNT FIVE
VIOLATION OF SECTION 34(b) OF THE INVESTMENT COMPANY ACT OF 1940
AGAINST ALL DEFENDANTS

81.  Plaintiffs repeat and realiege each and every allegation contained above as if fully
set forth herein.

82.  This claim for relief is brought pursuant to Section 34(b) of the Investment
Company Act of 1940 against defendants.

83.  Under Section 34(b) of the Investment Company Act of 1940, it shall be unlawfu
for any person to make any untrue stateﬁent of a material fact in any registration statement,
application, report, account, record, or other document filed or transmitted pursuant to this title ¢ -
the keeping of which is required pursuant to section 31(a) [15 USCS § 80a-30(a)]. It shall be
unlawful for any person so filing, transmitting, or keeping any such document to omit to state
therein any fact necessary in order to prévent the statements made therein, in the light of the
circumstances under which they were rﬂade, from being materially misleading.

84.  Here, defendants have made untrue statements of a material fact in registration
statement, application, report, account, record, and/or other document filed or transmitted
pursuant to this title or the keeping of w}hich is required pursuant to section 31 (a) [15USCS §
80a-30(a)]. |

85.  As such, Plaintiffs and oiher Class members have been injured as a result of

defendants’ untrue statements and have jviolated Section 34(b) of the Investment Act of 1940.
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COUNT SIX _
VIOLATION OF SECTION 36(a) OF THE INVESTMENT COMPANY ACT OF 1940
AGAINST ALL DEFENDANTS

86.  Plaintiffs repeat and reallege each and every allegation contained above as if fully
set forth herein.

87. This claim for relief is br&ught pursuant to Section 36(a) of thg Investment
Company Act of 1940 against defendanté. Under Section 36(a), an implied private right pf

action exists. McLachlan v. Simon, 31 F. Supp.2d 731 (N.D. Cal. 1998).

88. Under Section 36(a) of th; Investment Company Act, defendants shall be deemed
to owe a fiduciary duty to Plaintiffs and other Class members with respect to the receipt of fees
and compensation that defendants receiv;ed for services of a material nature.

89.  Here, defendants have de‘;/ised and implemented a scheme to obtain substantial
fees and other income for themselves an;i their affiliates by allowing the Doe Defendants to
engage in timing of the MFS Funds thro@ghout the Class Pertod and in violation of their
fiduciary duties to their customers, i.e., Plaintiffs and Class members.

'90.  Defendants engaged in sﬁch scheme to only benefit themselves and their affiliates
By allowing the Doe Defendants to engaée in timing of the MFS Funds named herein in return
for substantial fees and other income.

91.  Defendants have breached the fiduciary duties they owe to Plaintiffs and other
Class members by, among other things, jidevising this plan and scheme solely for their own
benefit and by failing to reveal to them rjnaterial facts which would allow them to make informed
decisions about the true value and performance of the Funds.

92.  Plaintiffs and other Class members have been injured as a result of defendants'
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breach of fiduciary duty and violation Qf Section 36(a) of the Investment Act of 1940.
COUNT SEVEN |
AGAINST ALL DEFENDANTS
FOR BREACH OF FIDUCIARY DUTIES

93.  Plaintiffs repeat and reallege each and every allegation contained above as if fully
set forth herein.

94.  Plaintiffs and the Class placed their trust and confidence in Sun Life and MFS to
manage the assets they invested in the MFS Funds.

95.  Plaintiffs and the Class reasonably expected that the defendants would honor thei
obligations to them by, among other things, observing the securities laws and honoring the
representations made in the MFS Funds' prospectuses.

96. The defendants, aided and abetted by the other defendants, who are co-
conspirators, breached their fiduciary duties to the Plaintiffs and the Class by violating the
securities laws and breaching express and implied representations contained in the MFS Funds'
prospectuses for the benefit of the MFS Funds and each of the other defendants.

97.  Each of the defendants wias an active participant in the breach of fiduciary duty
and participated in the breach for the puxj*pose of advancing its own interests.

98. - Plaintiffs and the Class have been specially injured by defendants’ wrongdoing.
For example, those Class members who redeemed their shares during the Class Period received
less than what they would have been enfitled to had certain individuals not engaged in illegal
market timing. Additionally, certain mepbers of the Class (i.e., those who purchased their

mutual fund shares legally), were treated differently than those purchasers that were market

timers.
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99.  The defendants, aided and abetted by the other defendants, who are also co-
conspirators,:acted in bad faith, for pefsonal gain and in furtherance of his, her or its own
financial advantage in connection with ;the wrongful conduct complained of in this complaint.

100.  As adirect and proximate result of the defendants’ foregoing breaches of fiduciar;
duties, Plaintiffs and the members of the Class have suffered damages.

101.  The defendants, as aideré, abettors, and co-conspirators, are each jointly and

severally liable for an amount to be determined at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs on belhalf of themselves and of the Class pray for relief and
judgment, as follows:

(a) Declaring this action to be a class action pursuant to Rule 23(a) and (b)(3) of the

Federal Rules of Civil Procedure on behalf of the Class defined herein;

(b)  Awarding Plainfiffs and t‘he members of the Class damages in an amount which

may be proven at trial, together »%vith interest thereon;

©) Awarding Plaintiffs and tlhe members of the Class pre-judgment and post-

judgment interest, as well as their reasonable attorneys' and experts' witness fees and

other costs;

(d) Awarding such other and further relief as this Court may deem just and proper

including any extraordinary equitiable and/or injunctive relief as permitted by law or

equity to attach, impound or otherwise restrict the defendants’ assets to assure Plaintiffs

have an effective remedy; and

(e) Such other relief as this Court deems appropriate.
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Date:

JURY TRIAL DEMANDED

Plaintiffs hereby demand a trial gby jury.

February 5, 2004
Respec i
HAGENS BERMAN LLP

Thomas M. Sobol (BBO#471771)
225 Franklin Street, 26" Floor
Boston, MA 02110

Tel: (617) 482-3700

Fax: (617) 482-3003

MUCH SHELIST FREED DENENBERG
AMENT & RUBENSTEIN, P.C.
Carol V. Gilden
: Louis A. Kessler
; 191 North Wacker Drive, Suite 1800
Chicago, lllinois 60606
Tel: (312) 521-2403
Fax: (312)521-2100
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CERTIFICATION Or PLAINTIFF PURSUANT TO FEDERAL SECURITIES LAW
REGARDING THE MFS FAMILY OF MUTUAL FUNDS

Hugh F. Boyd, III hereby certifies on oath as follows:
1. Ihave reviewed the draft complaint prepared on my behalf.. |
2. 1did not purchase fund that is ithe subject of this action at the direction of plaintiff’s counst

or.in order to participate in any private actibn arising under the securities laws.

3. I am willing to serve as a repi'esentative party on behalf of the class, including providin
testimony at deposition and trial if necessary.

4. My transaction(s) in the fund(s) that is/are the subject of this action during the Class Perio

is/are as follows:

Fund Transaction(s) Nuﬁber of Shares  Date N«; Price
s§ JhvesTors )EE0.55 33y e 22,18
MﬂGrvuﬂ"L Sre( ; 4 /Zao
E hrorgrry Gl J[70.9¢ 3 ’2/26’/,@‘9 264,53

5. I have not sought to serve as|a class representative in any other cases under the feder:

securities laws within the last three years. |

6. 1 will not accept any paymenti for serving as a representative party on behalf of the clas

beyond the plaintiff’s pro rata share of lany recovery, except such reasonable costs and expense

(including lost wages) directly relating to tjhe representation of the class as ordered or approved by th
|
Court. |

7. 1declare under penalty of pexju:ry that the foregoing is true and correct.

! . c—
EXECUTED this 25 day of January 2004 in S ATl (City), T X _(State).

54

ugh F. Boyd, III




CERTIFICATION OF PLAINTIFF PURSUANT TO FEDERAL SECURITIES LAW
REGARDING THE MFS FAMILY OF MUTUAL FUNDS

Sandra S. Boyd hereby certifies bn%oath as follows:

1. Thave reviewed the draft compiaint prepared on my behalf..

2. 1did not purchase fund that is the subject of this action at the direction of plaintiff’s counse
or in order to participate in any private acticim arising under the securities laws.

3. 1am willing to serve as a representative party on behalf of the class, including providing
testimony at deposition and trial if necessar§y.

4. My transaction(s) in the fund(s§ that is/are the subject of this action during the Class Perioc
is/are as follows:

Fund Transaction(s) Number of Shares  Date Net Price

ﬂFjéfZ%f 197,00/ ;/:/zm 7160l

/f/-ﬂzo.y,,j AV E j/70,"/'63 /2%,;//477 j/i/f;i’

5. T have not sought to serve as a class representative in any other cases under the federal
securities laws within the last three years.

6. I will not accept any payment Lfor serving as a representative party on behalf of the class
beyond the plaintiff’s pro rata share of any recovery, except such reasonable cost's and expenses
(including lost wages) directly relating to tljne representation of the class as ordered or approved by the

Court.

7. Ideclare under penalty of peg'urfy that the foregoing is true and correct.

EXECUTED this Zmay of January 2004 in SAVAaTgp (City), __JX (State).

%AM)ZM

Sandra S. ﬁoyd 7



O O O &0

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Title of case (name of first party on each side only)_ Harold A. Berger v. Massachusetts Financial Servuces e

Company, et al. |
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: ves (] no

Does the complaint in this case question the constitutionality of an act of congress affecting the public interest? (See

2B USC §2403) !
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% YES D NO [:]

Is this case required to be heard and determined by‘a district court of three judges pursuant to title 28 USC §22847?

: YES D NO IZ]

If so, is the U.S.A. or an officer, agent or employee of the U.S. a party?
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40.1(d)). :
\
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A. If yes, in which division do_al} of the non-governmantal parties reside?
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B. If no, in which division do the majority of tha plaintiffs or the only parties, excluding governmental
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Eastern Division D ‘ Central Division E:I Western Division D

If filing a Notice of Removal - are there any motions Rending in the state court requiring the attention of this Court? (if
yes, submit a separate sheet identifying the motions)
YES D NO D

{PLEASE TYPE OR PRINT)
ATTORNEY'S NAME Thomas M. Sobol }

ADDRESS
TELEPHONE No. _(617) 482-3700

Hagens Berman LLP, 225 Franklin Stree:t, 26th Floor, Boston, MA 02110

(Coversheetiocalwpd - 17/02)
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Bruce Riggs, Individually and On Behalf of All Others Similarly Situated, v.
Massachusetts Financial Services Company, et al., Civ. No. 03-12500-WGY
(D.Mass.).

Gustavo Bruckner, derivatively on behalf of the MFS Capital Opportunities Fund,
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David Shaev v. Massachusetts Financial Services Co., Civ. No. 03-12520-MEL
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al., v. MFS Capital 0pportunmes Fund, et al., Civ. No. 03-12536-WGY
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Jacob Elephant, On Behalf oinmself and All Others Similarly Situated, v.
Massachusetts Financial Services Company, et al., Civ. No. 03-12570-WGY
(D.Mass.).

Yakov Burstein, IRA, Individually and On Behalf of All Others Similarly Situated
v. MFS Global Telecommmncatzons Fund, et al., Civ. No. 03-12622-WGY

(D.Mass.).

Albert Feldman, On Behalf of Himself and all Others Similarly Situated, v.
Massachusetts Financial Services Company, et al., Civ. No. 04-10009-
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UNITED STATES DISTRICT COURT
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Plaintiff Harold A. Berger individually and on behalf of all other persons similarly
situated, by his undersigned attorneys, for his complaint against defendants, alleges the following
based upon personal knowledge as to himself and his own acts, and information and belief as to

all other matters, based upon, inter alia, the investigation conducted by and through his attorneys.



which included, among other things, a review of the defendants' public documents, conference
calls and announcements made by defendants, United States Securities and Exchange
Commission ("SEC") filings, wire and bress releases published by and regarding the MFS Famil
of Mutual Funds and advisories about the funds, and information readily obtainable on the
Internet. Plaintiff believes that substantial evidentiary support will exist for the allegations set
forth herein after a reasonable opportunity for discovery.
NATURE OF THE ACTION

1. This is a class action on Eehalf of a class (the "Class") of all purchasers, redeemei
and holders of MFS Family of Funds (as defined belbw), who purchased, held, or otherwise
acquired shares between December 15, 1998 and December 8, 2003 (the "Class Period"), seekin;
to pursue remedies under the Securities Act of 1933 (the "Securities Act"), the Securities
Exchange Act of 1934 (the "Exchange Act"), the Investment Company Act of 1940 (the
"Investment Company Act"), and for common law breach of fiduciary duties.

JURISDICTION AND VENUE

2. The claims asserted herein arise under and pursuant to Sections 10(b), and 20(a)
of the Exchange Act, [15 U.S.C. §§ 78j(b) and 78t(a)], and Rule 10b-5 promulgated thereunder
[17 C.F.R. §240.10b-5]. Additionally, this action arises under Sections 11 and 15 of the
Securities Act of 1933 (the "Securities Act") [15 U.S.C. §§ 77k, 771(a)(2), and 77(0)] and
pursuant to §§ 34 and 36 of the Investment Company Act [15 U.S.C. §§ 80a-33 and 35].

3. This Court has jurisdictiqn over the subject matter of this action pursuant to § 27
of the Exchange Act of 1934 [15 U.S.C. § 78aa]; Section 22 of the Securities Act [15 U.S.C. §

77v); and §§ 34 and 36 of the Investment Company Act [15 U.S.C. § 80a-35].
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4, Venue is proper in this District pursuant to 28 U.S.C. § 1391(b), as many of the
acts and practices complained of herein occurred in substantial part in this District.

5. In connection with the acts alleged in this complaint, defendants, directly or
indirectly, used the means and instrumentalities of interstate commerce, including, but not
limited to, the mails, interstate telephone communications and the facilities of the national

securities markets.

PARTIES

6. Plaintiff Harold A. Bergdr bought and held shares of certain Massachusetts
Financial Services Mutual Funds during‘the Class Period, as detailed in the attached certification
and has suffered damages as a result of the wrongful acts of defendants as alleged herein.

7. Defendant Massachusetts Financial Services Company is a registered investment
adviser located in Boston, Massachusetts. Massachusetts Financial Services Company manages
the MFS Family of Mutual Funds. Masséchhsctts Financial Services Company maintains its
principal place of business at 500 Boylsfon Street, Boston, MA 02116.

8. Defendant MFS Investment Management is registered investment adviser located
in Boston Massachusetts. MFS Investmqnt Management manages the MFS Family of Mutual
Funds. MFS Investment Management méintains its principal place of business at 500 Boylston
Street, Boston, MA 02116.

9. Defendants Massachusetts Financial Services Company and MFS Investment

Management are collectively referred to jas "MFS."



10. Defendants MFS Series Trust I, II, I1I, IV, V, V1, VI, VIII, 1X, X, and XI
(collectively referred to as the "Fund Registrants") are the registrants of the MFS Family o_f
Mutu‘al Funds. The Fund Registrants maintain a principal place of business at 500 Boylston
Street, Boston, MA 02116. ‘

11.  Defendant Sun Life Financial, Inc. ("Sun Life") is an internationally diversified
financial services organization providing savings, retirement and pension products, as well as life
and health insurance to individuals and groups through its operations in Canada, the United
States, the United Kingdom and Asia. Sun Life is the parent company of MFS.

12.  Defendants MFS Capital Opportunities Fund, MFS Core Growth Fund, MFS
Emerging Growth Fund, MFS Large Caf; Growth Fund, MFS Managed Sectors Fund, MFS Mid
Cap Growth Fund, MFS New Discovery Fund, MFS New Endeavor Fund, MFS Research Fund,
MFS Strategic Growth Fund, MFS Technology Fund, Massachusetts Investors Growth Stock,
MFS Mid Cap Value Fund, MFS Researg:h Growth and Income Fund, MF S Total Return Fund,
MFS Union Standard Equity Fund, MFS% Utilities Fund, MFS Value Fund, Massachusetts
Investors Trust, MFS Aggressive Growth Allocation Fund, MFS Conservative Allocation Fund,
MFS Moderate Allocation Fund, MFS Bond Fund, MFS Emerging Markets Debt Fund, MFS
Government Limited Maturity Fund, MFS Government Mortgage Fund, MFS Government
Securities Fund, MFS High Income Fund, MFS High Yield Opportunities Fund, MFS
Intermediate Investment Grade Bond Fund, MFS Limited Maturity Fund, MFS Research Bond
Fund, MFS Strategic Income Fund, MFS Alabama Municipal Bond Fund, MFS Arkansas
Municipal Bond Fund, MFS California Municipal Bond Fund, MFS Florida Municipal Bond

Fund, MFS Georgia Municipal Bond Fund, MFS Maryland Municipal Bond Fund, MFS



Massachusetts Municipal Bond Fund, MFS Mississippi Municipal Bond Fund, MFS Municipal
Bond Fund, MFS Municipal Limited Maturity Fund, MFS New York Municipal Bond Fund,
MEFS North Carolina Municipal Bond Fund, MFS Pennsylvania Municipal Bond Fund, MFS
South Carolina Municipal Bond Fund, MFS Tennessee Municipal Bond Fund, MFS Virginia
Municipal Bond Fund, MFS West Virginia Municipal Bond Fund, MFS Emergiﬁg Markets
Equity Fund, MFS Global Equity Fund, MFS Global Growth Fund, MFS Global Total Return
Fund, MFS Internation_al Growth Fund, MFS International New Discovery Fund, MFS
International Value Fund, and MFS Res;earch International Fund (collectively referred to as the
"MFS Funds") are mutual funds that arej registered under the Investment Company Act and
managed by MFS with its principal p]ac;e of business located at 500 Boylston Street, Boston, MA
02116.

13.  The true names and capa"cities' (whether individual, corporate, associate, or
otherwise) of defendants Does 1 through 100, inclusive, and each of them, are unknown to
Plaintiff, who sues said defendants by sﬁch fictitious names. Plaintiff is informed and believes,
and therefore alleges, that each of the défendants fictitiously named herein is legally responsible
in some actionable mahner for the events described herein, and thereby proximately caused the
damage to the Plaintiff and the members of the Class.

CLASS ACTION ALLEGATIONS

14.  Plaintiff brings this action as a federal class action pursuant to Federal Rules of
Civil Procedure 23(a) and (b)(3) on behélf of a class (the "Class"), consisting of all purchasers,
redeemers and holders of the mutual fund shares that are the subject of this lawsuit, who

purchased, held, or otherwise acquired shares between December 15,1998 and December 8,



2003, inclusive, (the "Class Period") and who were damaged thereby. Excluded from the Class
are defendants, the officers and directors of the Company, members of their immediate families
and their legal representatives, heirs, suécessors or assigns and any entity in which defendants
have or had a controlling interest.

15.  The members of the Class are so numerous that joinder of all members is
impracticable. While the exact number of Class members is unknown to plaintiff at this time anc
can only be ascertained through appropriate discovery, Plaintiff believes that there are hundreds
or thousands of members in the proposed Class.

16.  Plaintiff’s claims are typical of the claims of the members of the Class, because
plaintiff and all of the Class members sustained damages arising out of defendants' wrongful
conduct complained of herein.

17.  Plaintiff will fairly and adequately protect the interests of the Class members and
has retained counsel who are experienced and competent in class actions and securities litigatior.

18. A Class Action is supen'é)r to all other available methods for the fair and efficient
adjudication of this controversy, since jbinder of all members is impracticable. Furthermore, as
the damages suffered by individual members of the Class may be relatively small, the expense
and burden of individual litigation maké it impossible for the members of the Class to

individually redress the wrongs done to them. There will be no difficulty in the management of
this action as a class action.

19.  Questions of law and fact common to the members of the Class predominate over
any questions that may affect only indi\{idual members, in that defendants have acted on ground:

generally applicable to the entire Class., Among the questions of law and fact common to the



Class are:

(a) Whether the federal securities laws were, violated by defendants' acts as
alleged herein;
(b)  Whether defendapts breached their fiduciary duties by engaging in
fraudulent activity; and
(c) Whether the members of the Class have sustained damages and, if so, wh
is the appropriate measure of damages.

SUBSTANTIVE ALLEGATIONS

BACKGROUND

20.  This action concerns a fraudulent scheme and course of action which was
intended to and indeed did benefit mutufal funds and their advisors at the expense of mutual fund
investors. In connection therewith, deféndants violated their fiduciary duties to their customers
in return for substantial fees and othef ixjcome for themselves ana their affiliates.

21.  The defendants' wrongfuil conduct involved "timing" of mutual funds. "Timing" i
an investment technique involving short-term, "in and out” trading of mutual fund shares. The
technique is designed to exploit inefficiencies in the way mutual fund companies price their
shares. It is widely acknowledged that timing inures to the detriment of long-term shareholders.
Because of this detrimental effect, mutﬁal fund prospectuses typically state that timing is
monitored and the funds work to prever}t it. Nonetheless, in return for investments that will
increase fund managers’ fees, fund manégers enter into undisclosed agreements to allow timing.

22.  In fact, certain mutual fu;md companies have employees (generally referred to as

the"timing police") who are supposed to detect "timers" and put a stop to their short-term trading



activity. Nonetheless, defendants arranged to give market timers a "pass" with the timing police,
who would look the other way rather thaLn attempt to shut down their short-term trading.

23.  The mutual fund prospecftuses for the funds at issue created the misleading
impréssion that mutual funds were vigilé.ntly protecting investors against the negative effects of
timing. In fact,the opposite was true: defendants sold the right to time their funds to other hedge
fund investors. The prospectuses were silent about these arrangements.

24. As a result of the "timing" of mutual funds, the Doe Defendants, other timers, and
defendants and their intermediaries profited handsomely. The losers were unsuspecting
long-term mutual fund investors. Defendants' profits came dollar-for-dollar out of their pockets.

TIMING

25. Mutual funds are desi gnéd for buy-and-hold investors, and are therefore the
favored homes for Americans' retiremeﬁt and college savings accounts. Nevertheless,
quick-turnaround traders routinely try to trade in and out of certain mutual funds in order to
exploit inefficiencies in the way they set their Net Asset Values or "NAVs."

26.  This strategy works only because some funds use "stale" prices to calculate the
value of securities held in the fund's portfolio. These prices are "stale" because they do not
necessarily reflect the "fair value" of such securities as of the time the NAV is calculated. A
typical example is a U.S. mutual fund that holds Japanese shares. Because of the time zone
difference, the Japanese market may close at 2:00 a.m. New York time. If the U.S. mutual fund
manager uses the closing prices of the Japanese shares in his or her fund to arrive at a NAV at
4:00 p.m. in New York, he or she is relﬁng on market information that is fourteen hours old. If

there have been positive market moves during the New York trading day that will cause the



Japanese market to rise when it later opéns, the stale Japanese prices will not reflect them, and
the fund's NAV will be artificially low. ‘Put another way, the NAV does not reflect the true
current market value of the stocks the fund holds. On such a day, a trader who buys the Japanest
fund at the "stale” price is virtually assured of a profit that can be realized the next day by selling
Taking advantage of this kind of short-ferm arbitrage repeatedly in a single mutual fund is callec
"timing" the fund.

27. | Effective timing captures an arbitrage profit. The arbitrage profit from timing
comes dollar-for-dollar out of the pockefs of ihe long-term investors: the timer steps in at the las
moment and takes part of the buy-and-hold investors' upside when the market goes up, so the
next day's NAV is reduced for those whg are still in the fund. If the timer sells short on bad days
-- as the Doe Defendants did -- the arbitrage has the effect ofmaking the next day's NAV lower
than it would otherwise have been, thus magnifying the losses that investors are experiencing in :
declining market. |

28. Besides the wealth transfer of arbitrage (called "dilution”), timers also harm their
target funds in a number of other ways. They impose their transaction costs on the long-term
investors. Indeed, trades necessitated by timer redemptions can also lead to realization of taxable
capital gains at an undesirable time, or n;ay result in managers having to sell stock into a falling
market. Accordingly, fund managers often seek to minimize the disruptive impact of timers by
keeping cash on hand to pay out the timers' profits without having to sell stock. This "strategy"
does not eliminate the transfer of wealthiout of the mutual fund caused by timing; it only reduces

the administrative cost of those transfers. However, at the same time it can also reduce the

overall performance of the fund by requiring the fund manager to keep a certain amount of the
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funds’ assets in cash at all times, thus dépriving the investors of the advantages of being fully
invested in a rising market. Some fund managers even enter into special investments as an
attempt to "hedge" against timing activity (instead of just refusing to allow it), thus deviating
altogether from the ostensible investmeht strategy of their funds, and incurring further transactio .
costs.

- 29.  Mutual fund managers are aware of the damaging effect that timers have on their
funds. While it is virtually impossible for fund managers to identify every timing trade, large
movements in and out of funds -- like those made by the Doe Defendants-- are easy for manager
to spot, and mutual fund managers have tools to fight back against timers.

30.  Fund managers typicallyjhave the power simply to reject timers' purchases. As
fiduciaries for their investors, mutual fund managers are obliged to do their best to use these
weapons to protect their customers from1 the dilution that timing causes.

31.  The incentive to the defendant mutual funds to engage in such wrongdoing is as
follows: Typically a single management company sets up a number of mutual funds to form a
family. While each mutual fund is in fact its own company, as a practical matter, the
management company runs it. The port%olio managers who make the investment decisions for
the funds and the executives to whom tHey report are all typically employees of the management
company, not the mutual funds themselves. Still, the management company owes fiduciary

duties to each fund and each investor.

32.  The management company makes its profit from fees it charges the funds for
financial advice and other services. These fees are typically a percentage of the assets in the

fund, so the more assets in the family of funds, the more money the manager makes. The timer
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understands this perfectly, and frequently offers the manager more assets in exchange for the
right to time. Fund managers have sucéumbed to temptation and allowed investors in the target
funds to be hurt in exchange for additional money in their own pockets in the form of higher
management fees.

33.  Thus, by keeping money -- often many millions of dollars -- in the same family o
mutual funds (while moving the money from fund to fund), The Doe Defendants assured the
manager that he or she would collect ménagement and other fees on the amount whether it was i
the target fund, the resting fund, or moving in between. In addition, sometimes the manager
would waive any applicable early redemption fees. By doing so, the manager would directly
deprive the fund of money that would héve partially reimbu;sed the fund for the impact of
timing.

34.  Asanadditional inducement for allowing the timing, fund managers often
received "sticky assets." These were typically long-term investments made not in the mutual
fund in which the timing activity was pgnnitted, but in one of the fund manager’s financial
vehicles (e.g., a bond fund or a hedge fund run by the manager) that assured a steady flow of fee:
to the manager.

35.  These arrangements were never disclosed to mutual fund investors. On the
contrary, many of the rel.evant mutual fund prospectuses contained materially misleading
statements assuring investors that the fund managers discouraged and worked to prevent mutual
fund timing.

THE SCHEME WITHIN THE MFS FUNDS

36.  On September 3, 2003, the New York State Attomey General Elliot Spitzer (the

12



"Attorney General") attacked the mutual fund industry by filing a complaint charging fraud
against, inter alia, Canary Capital Partners, LLP (“*Canary”) in connection with the unlawful
mutual fund practices of late trading and timing. More specifically, the Attorney General allege:
the following: "Canary developed a complex strategy that allowed it to in effect sell mutual fund
short and profit on declining NAVs." Additionally, the Attorney General alleged that Canary sef
up arrangements with Bank of America, Bank One, Janus, and Strong to late trade and time thos
companies’ respective mutual funds. The Attorney General further alleged:

Bank of America ... (i) set Canary up with a state-of-the art

electronic late trading platform, allowing it to trade late in the

hundreds of mutual funds that the bank offers to its customers, (ii)

gave Canary permission to time the Nations Funds Family (iii)

provided Canary with approximately $300 million of credit to

finance this late trading and timing, and (iv) sold Canary the

derivative short positions it needed to time the funds as the market

dropped. None of these facts were disclosed in the Nations Funds

prospectuses. In the process, Canary became one of Bank of

America's largest customers. The relationship was mutually

beneficial in that Canary made tens of millions through late trading

and timing, while the various parts of the Bank of America that

serviced Canary made millions themselves.

37.  Inconnection with an examination of active trading of mutual fund shares by the
United States Securities and Exchange Commission ("SEC") and the Attorney General, MFS anc
Sun Life received inquiries and subpoenas for documents from those agencies.
38. On December 8, 2003, Sun Life and MFS announced that the staff of the Boston

office of the SEC had indicated that it intended to recommend to the SEC that an enforcement
action be taken against MFS alleging, in effect, that the disclosure in certain of MFS' fund

prospectuses concerning market timing was false and misleading, and breach of fiduciary duty.

39.  On December 9, 2003, The New York Times (the "Times") reported that MFS
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"allowed privileged clients to trade quickly in and out of its biggest funds while saying it
restricted the practice for the vast majority of its shareholders, according to a memorandum frorr;
a senior company executive." The Times further reported that the memorandum showed that in
2001, executives at MFS essentially created two classes of funds - a small group of large funds
that would accept rapid-fire trades, a practice known as market timing, and a larger group of
intemational funds that would not. At no time, though, did MFS change the language in its
prospectuses, which said that market timing was not permitted in any of its funds. Additionally,
the Times reported that "[a]mong the most popular offerings was MFS Emerging Growth, one of
the five equity funds that MFS made available to market timers. But no restrictions were placed
on Massachusetts Investors Trust, Massachusetts Investors Growth Stock Fund, MFS Research
Fund, MFS Total Return Fund or the emerging growth fund. The rationale was that because
these funds were very large and liquid, excessive trading would not harm shareholders.”

40.  The actions of the defendants have harmed plaintiff and members of the Class. Ir
essence, the defendants' actions of allowing market timing to occur have caused plaintiff and
members of the Class' shares to be diluted in value.

41.  As such, defendants have breached their fiduciary duties to plaintiff and the Class
by lying to investors about their effort to curb market timers by entering into undisclosed
agreements intended to boost their fees and permitting The Doe Defendants and others to time

the mutual funds. As a result, defendants have violated the Securities Act, the Exchange Act, the

Investment Company Act, and common law fiduciary duties.
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THE MFS MUTUAL FUND'S PROSPECTUSES WERE
MATERIALLY FALSE AND MISLEADING

42.  The MFS Mutual Funds’ Prospectuses stated that its "MFS Funds do not permi
market timing or other excessive trading practices. Excessive, short-term (market timing)
trading practices may disrupt portfoli6 management strategies and harm fund
performance. MFS Funds will reject or restrict an investor's purchase orders if there is a
history of market timing... Requests to exchange shares of MFS global and international
funds that have not been held for 15 days will be refused... ." (Emphasis added.)

43.  Given that MFS allowed fnarket timing of its funds to occur, its prospectuses wert
false and misleading because it failed to disclose the followingﬁ (a) that defendants had entered
into unlawful agreements allowing the Doe Defendants to time their trading of the MFS Funds
shares; (b) that, pursuant to those agreements, the Doe Defendants regularly timed the MFS
Funds; (c) that, contrary to the representations in the Prospectuses, MFS only enforced their
policy against frequent traders selectively; (d) that the defendants régularly allowed the Doe
Defendants to engage in trades that werejdisruptive to the efficient management of the MFS
Funds and/or increased the MFS Funds’ éosts, thereby reducing the MFS Funds' actual
performance; and (e) the Prospectuses fa%led to disclose that, pursuant to the unlawful
agreements, the Doe Defendants beneﬁtéd financially at the expense of MFS Funds’ investors
including plaintiff and other members of the Class.

UNDISCLOSED ADVERSE INFORMATION

44.  The market for the MFS Funds was open, well-developed and efficient at all

relevant times. As a result of these materially false and misleading statements and failures to
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disclose, the MFS Funds traded at distorted prices during the Class Period. Plaintiff and other
members of the Class purchased or otherwise acquired the MFS Funds relying upon the integrity
of the NAV for the MFS Funds and market information relating to the MFS Funds, and have
been damaged thereby.

45.  During the Class Period, Fiefendants materially misled the investing public,
thereby distorting the NAV of the MFS Funds, by allowing the Doe Defendants to tiﬁe the MFS
Funds.

46. At all relevant times, the material misrepresentations and omissions
particularized in this Complaint directly‘or proximately caused or were a substantial contributing
cause of the damages sustained by plaintiff and other members of the Class.

ADDITIONAL SCIENTER ALLEGATIONS

47.  Asalleged herein, defendants acted with scienter in that defendants knew that the
public documents and statements issued or disseminated in the name of the MFS Funds were
materially false and misleading; knew that such statements or documents would be issued or
disseminated to the investing public; and knowingly and substantially participated or acquiesced
in the issuance or dissemination of such statements or documents as primary violations of the
federal securities laws. As set forth elsewhere herein in detail, defendants, by virtue of their
receipt of information reflecting the true facts rggarding the MFS Funds, their control over,
and/or receipt and/or modification of the MFS Funds' allegedly materially misleading
misstatements and/or their associations with the MFS Funds which made them privy to
confidential proprietary information concerning the MFS Funds, participated in the fraudulent

scheme alleged herein.
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48.  Additionally, the defendaﬁts were highly motivated to allow and facilitate the
wrongful conduct alleged herein and pafticipated in and/or had actual knowledge of the
fraudulent conduct alleged herein. In exchange for allowing the unlawful practices alleged
herein, the defendants, among other things, received increased management fees from "sticky
assets" as well as an increased number of transactions in and out of the funds, and were able to
profit from this illegal activity. In short, defendants siphoned money out of the mutual funds anc
into their own pockets.

49.  The defendants were motivated to participate in the wrongful scheme by the
enormous profits they derived therefrom. They systematically pursued the scheme with full

knowledge of its consequences to other investors.

APPLICABILITY OF PRESUMPTION OF RELIANCE:
FRAUD-ON-THE-MARKET DOCTRINE

50. At all relevant times, the market for the MFS Funds was an efficient market for th
following reasons, among others:

(a) The MFS Funds met the requirements for listing, and were listed and activel
traded on a highly efficient and automated market;
(b)  Asregulated issuers, the MFS Funds filed periodic public reports with th
SEC;
(c) The MFS Funds regularly communicated with public investors via
established market communication mechanisms, including through regular
disseminations of press releases on the national circuits of major newswire

services and through other wide-ranging public disclosures, such as
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communications with the financial press and other similar reporting services; and
(d)  The MFS Funds were followed by several mutual fund analysts who wrot:
reports which were distributed to the sales force and certain customers of their
respective brokerage firms. Each of these reports Qas publicly available and
entered the public markefplace.

51.  As aresult of the foregoing, the market for the MFS Funds promptly digested
current information regarding the MFS Funds from all publicly available sources and reflected
such information in the MFS Funds' NAV Under these circumstances, all purchasers of the
MFS Funds during the Class Period suffered similar injury through their purchases of the MFS
Funds' shares at distorted prices, and, therefore, a presumption of reliance applies.

NO SAFE HARBOR

52.  The statutory safe harbor provided for forward-looking statements under certain
circumstances does not apply to any of the allegedly false statements pleaded in this complaint.
Many of the §peciﬁc statements pleaded herein were not identified as "forward-looking
staternents” when made. To the extent there were any forward-looking statements, there were no
meaningful cautionary statements identifying important factors that could cause actual results to
differ materially from those in the purpoﬁedly forward-looking statements. Alternatively, to the
extent that the statutory safe harbor doesj apply to any forward-looking statements pleaded herein
defendants are lfable for those false forv&ard-looking statements because at the time each of those
forward-looking statements was made, the particular speaker knew that the particular
forward-looking statement was false, and/or the forward-looking statement was authorized and/o

approved by an executive officer of the defendants who knew that those statements were false
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when made.
COUNT ONE
AGAINST THE FUND REGISTRANTS FOR YIOLATIONS
OF SECTION 11 OF THE SECURITIES ACT

53.  Plaintiffrepeats and realleges each and every allegation contained above as if fully se
fort herein, except that, for purposes of fhis claim, plaintiff expressly excludes and disclaims an
allegation that could be construed as alleging fraud or intentional or reckless misconduct an
otherwise incorporates the allegations cc;ntained above.

54.  This claim is brought puréuant to Section 11 of the Securities Act, 15 U.S.C. § 77k
on behalf of the plaintiff and other members of the Class against the Fund Registrants.

55.  The Fund Registrants are the registrants for the MFS Funds sold to plaintiff and th
other members of the Class and are statutorily liable under Section 11. The Fund Registrants issued
caused to be issued and participated in the issuance of the materially false and misleading writter
statements and/or omissions of material facts that were contained in the Prospectuses.

56. | Plaintiff was provided with the MFS Emerging Growth Fund Prospectus and
similarly, prior to purchasing units of eéch of the other MFS Funds, all Class members likewise
received the appropriate prospectus, Plaiﬁtiff and other Class members purchased shares of the MF¢
Funds traceable to the relevant false and misleading Prospectuses and were damaged thereby.

57. As set forth herein, the statements contained in the Prospectuses, when they
became effective, were materially false and misleading for a number of reasons, including that
they stated that it was the practicé of thé MES Funds to monitor and take steps to prevent timed
trading because of its adverse effect on ﬂ;nd investors, and that the trading price was determined

as of 4 p.m. each trading day with respect to all investors when, in fact, select investors (the Does
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named as defendants herein) were allowéd to engage in timed trading. The Prospectuses failed
to disclose and misrepresented, inter alia; the following material and adverse facts: (a) that
defendants had entered into unlawful agreements allowing the Doe Defendants to time their
trading of fhe MF S Funds shares; (b) that‘, pursuant to those agreements, the Doe Defendants
regularly timed the MFS Funds; (c) that, contrary to the representations in the Prospectuses, the
MFS Funds only enforced their policy ag]ainét frequent traders selectively, (d) that the defendants
regularly allowed the Doe Defendants to engage in trades that were disruptive to the efficient
management of the MFS Funds and/or increased the MFS Funds’ costs, thereby reducing the
MFS Funds' actual performance; and (e) the Prospectuses failed to disclose that, pursuant to the
unlawful agreements, the Doe Defendants benefited financially at the expense of MFS Funds'
investors including plaintiff and other members of the Class.

58. At the time they purchased the MFS Funds’ shares traceable to the defective
Prospectusés, Plaintiff and Class membe;s were without knowledge of the facts concerning the
false and misleading statements or omissions alleged herein and could not reasonably have
possessed such knowledge. This claim was brought within the applicable statute of limitations.

iCOUNT TWO

AGAINST SUN LIFE AND MFS AS CONTROL PERSONS FOR VIOLATIONS
OF SECTION 15 OF THE SECURITIES ACT

59.  Plaintiff repeats and realleges each and every allegation contained above, except
that for purposes of this claim, plaintiff expressly excludes and disclaims any allegation that

could be construed as alleging fraud or intentional or reckless misconduct and otherwise

incorporates the allegations contained above.

60.  This Claim is brought pursuant to Section 15 of the Securities Act against Sun
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Life and MFS as a control persons of the Fund Registrants. It is appropriate to treat these
defendants as a group for pleading purposes and to presume that the false, misleading, and
incomplete information conveyed in the MFS Funds’ public filings, press releases and other
publications represent the collective actions of Sun Life and MFS.

61.  The Fund Registrants aré liable under Section 11 of the Securities Act as set fortl
herein.

62.  Sun Life and MFS are “control persons” of the Fund Registrants within the
meaning of Section 15 of the Securities‘Act, by virtue of their positions of operational control
and/or ownership. At the time plaintiff and other members of the Class purchased shares of the
MFS Funds, Sun Life and MFS, by virtue of their positions of control and authority over the
Fund Registrants directly and indirectly; had the power and authority, and exercised the same, tc
cause the Fund Registrants to engage in the wrongful conduct complained of herein. The Fund
Registrants issued, caused to be issued, and participated in the issuance of materially false and
misleading statements in the Prospectuses.

63.  Pursuant to Section 15 of the Securities Act, by reason of the foregoing, Sun Life
and MFS are liable to plaintiff and the other members of the Class for the Fund Registrants'
primary violations of Section 11 of the Securities Act.

64. By virtue of the foregoing, plaintiff and the other members of the Class are entitled 1 »

damages against Sun Life and MFS.
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COUNT THREE
VIOLATION OF SECTION 10(b) OF
THE EXCHANGE ACT AND RULE 10b-5
PROMULGATED THEREUNDER AGAINST ALL DEFENDANTS

65.  Plaintiff repeats and realleges each and every allegation contained above as if full:
set forth herein except for Claims brought pursuant to the Securities Act.

66.  During the Class Period, each of the defendants carried out a plan, scheme and
course of condu;t which was intended to and, throughout the Class Period, did deceive the
investing public, including plaintiff and the other Class members, as alleged herein and cause
plaintiff and other members of the Class jto purchase MF S Funds shares or interests at distorted
prices and otherwise suffer damages. In furtherance of this unlawful scheme, plan and course of
conduct, defendants, and each of them, took the actions set forth herein.

67. Defendants (i) employed devices, schemes, and artifices to defraud; (ii) made
untrue statements of material fact and/or omitted to state material facts necessary to make the .
statements not misleading; and (iii) engaged in acts, practices, and a course of business which
operated as a fraud and deceit upon the p:urchasers of the MFS Funds, including plaintiff and
other members of the Class, in an effort to enrich themselves through undisclosed manipulative
trading tactics by which they wrongfully ;appropriated MFS Funds’ assets and otherwise distorted
the pricing of their securities in vio]ation; of Section 10(b) of the Exchange Act and Rule 10b-5.
All defendants are sued as primary participants in the wrongful and illegal conduct and scheme
charged herein.

68.  Defendants, individually and in concert, directly and indirectly, by the use, means

or instrumentalities of interstate commerce and/or of the mails, engaged and participated in a
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continuous course of conduct to conceal adverse material information about the MFS Funds
operations, as spéciﬁed herein.

69.  These defendants employed devices, schemes and artifices to defraud and a cours :
of conduct and scheme as alleged hereix; to unlawfully manipulate and profit from secretly timec
trading and thereby engaged in transactions, practices and a course of business which operated a
a fraud and deceit upon plaintiff and members of the Class.

70.  The defendants had actuél knowledge of the misrepresentations and omissions of
material facts set forth herein, or acted Qith reckless disregard for the truth in that they failed to
ascertain and to disclose such facts, eveh though such facts were available to them. The
defendants' material misrepresentations ‘and/or omissions were done knowingly or recklessly anc
for the purpose and effect of concealing the truth. |

71. As a result of the dissemination of the materially false and misleading informatio
and failure to disclose material facts, as set forth above, the market prices of the MFS Funds wer
distorted during the Class Period such tflat they did not reflect the risks and costs of the
continuing course of conduct alleged he;réin. In ignorance of these facts, the market prices of the
shares were distorted, and relying directjly or indirectly on the false and misleading statements
made by the defendants, or upon the intégrity of the market in which the securities trade, and/or
on the absence of material adverse information that was known to or recklessly disregarded by
defendants but not disclosed in public statements by defendants during the Class Period, plaintif: |
and the other members of the Class acqt;zired the shares or interests in the MFS Funds during the
Class Period at distorted prices and wer§ damaged thereby.

72. At the time of said misrepresentations and omissions, plaintiff and other members
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of the Class were ignorant of their falsity, and believed them to be true. Had plaintiff and the
“other members of the Class and the marketplace known of the truth concerning the MFS Funds’
operations, which were not disclosed by defendants, plaintiff and other members of the Class
would not have purchased or otherwise écquired their shares or, if they had acquired such shares
or other interests during the Class Period, they would not have done so at the distorted prices
which they paid.

73. By virtue of the foregoin,ﬁg, defendants have violated Section 10(b) of the
Exchange Act, and Ru]é 10b-5 promulg#ted thereunder.

74.  As adirect and proximate result of defendants' wrongful conduct, plaintiff and th
other members of the Class suffered darpages in connection \\./ith their respective purchases and
sales of the MFS Funds shares during the Class Period.

COUNT FOUR
AGAINST SUN LIFE, MFS, AND THE FUND REGISTRANTS AS A CONTROL

PERSON FOR, VIOLATIONS OF SECTION 20(a) OF THE EXCHANGE ACT

75.  Plaintiff repeats and realléges each and every allegation contained above as if fully st
forth herein except f;>r Claims brought Rursuant to the Securities Act.

76.  This Claim is brought pursuant to Section 20(a) of the Exchange Act against Sun
Life as a control person of MFS, the Fur‘id Registrants, and the MFS Funds; against MFS as a
control person of the Fund Registrants and the MFS Funds; and against the Fund Registrants as ¢
control person of the MFS Funds. |

77.  Itis appropriate to treat t}jlese defendants as a group for pleading purposes and to

presume that the materially false, misleading, and incomplete information conveyed in the MFS

|
Funds' public filings, press releases and other publications are the collective actions of Sun Life
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and MFS.

78. Sun Life, MFS, and the Fund Registrants are controliing persons of the MFS
Funds within the meaning of Section 20(a) of the Exchange Act for the reasons alleged herein.
By virtue of their operational and manaéement control of the MFS Funds’ respective businesses
and systematic involvement in the fraudﬁlent scheme alleged herein, Sun Life, MFS, and the
Fuﬁd Registrants each had the power to ;inﬂuence and control and did influence and control,
directly or indirectly, the decision—makiﬁg and actions of the MFS Funds, including the content
and dissemination of the various stateménts which plaintiff cdntends are false and misleading.
Sun Life, MFS, and the Fund Registrantj}s had the ability to prevent the issuance of the statement
aileged to be false and misleading or caljxse such statements to be corrected.

79.  Inparticular, Sun Life, MFS, and the Fund Registrants had direct and supervison
involvement in the operations of the MES Funds and, therefore, are presumed to have had the

\

power to control or influence the particﬁ]ar transactions giving rise to fhe securities violations as
alleged herein, and exercised the same.

80. As set forth above, Sun Life, MFS, and the Fund Registrants each violated Sectio A
10(b) and Rule 10b-5 by their acts and omissions as alleged in this complaint. By virtue of their
positions as controlling persons, Sun Life, MFS, and the Fund Registrants are liable pursuant to
Section 20(a) of the Exchange Act. As a direct and proximate result of defendants' wrongful

conduct, plaintiff and other members of Ethe Class suffered damages in connection with their

purchases of MFS Funds' securities durihg the Class Period.
|

|
|
i
I
|
|
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’ COUNT FIVE
VIOLATION OF SECTION 34(b) OF THE INVESTMENT COMPANY ACT OF 1940
AGAINST ALL DEFENDANTS |

81.  Plaintiffrepeats and realléges each and every allegation contained above asif fullys :

|
|

forth herein.

82.  Thisclaim forreliefis br<j>ught pursuant to Section 34(b) of the Invesiment Compar

Actof 1940‘against defendants.

83.  Under Section 34(b) of tfme Investment Company Act of 1940, it shall be unlawfu
for any person to make any untrue staterinent of a material fact in any registration statement,
application, report, accounf, record, or other document filed or transmitted pursuant to this title ¢ -
the keeping of which is required pursuaﬁt to section 31(a) [15 USCS § 80a-30(a)]. It shall be
unlawful for any person so filing, transnjli tting, or keeping any such document to omit to state
therein any fact necessary in order to prevent the statements made therein, in the light of the

circumstances under which they were made, from being materially misleading.
i
84. Here, defendants have made untrue statements of a material fact in a registration

statement, application, report, account, r}ecord, and/or other document filed or transmitted

pursuant to this title or the keeping of w;hich is required pursuant to section 31 (a) [15 USCS §
i
80a-30(a)]. ‘

85.  Assuch, Plaintiff and otﬁer Class members have been injured as a result of
defendants' untrue statements and have violated Section 34(b) of the Investment Act of 1940,
~ COUNT SIX
VIOLATION OF SECTION 36(a) OF THE INVESTMENT COMPANY ACT OF 1940
AGAINST ALL DEFENDANTS

86.  Plaintiff repeats and realléges each and every allegation contained above as if fully se
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forth herein.

87.  This claim for relief is bjrought pursuant to Section 36(a) of the Investment
Company Act of 1940 against defendaﬁts. Under Section 36(a), an implied private right of
action exists. McLachlan v. Simon, 31 ‘F Supp.2d 731 (N.D. Cal. 1998).

88.  Under Section 36(a) of the Investment Company Act, defendants shall be deeme:
to owe a fiduciary duty to plaintiff and iother Class members with respect t“o the receipt of fees
and compensation that defendants receiyed for services of a material nature.

89.  Here, defendants have devised and implemented a scheme to obtain substantial
fees and other income for themselves arjld their affiliates by allowing the Doe Defendants to
engage in timing of the MFS Funds throughout the Class Period and in violation of their
fiduciary duties to their customers, i.e., blaintiff and Class members.

90.  Defendants engaged in such scheme to only benefit themselves and their affiliate
by allowing the Doe Defendants to engége in timing of the MFS Funds named herein in return
for substantial fees and other income. |

91.  Defendants have breache;d the fiduciary duties they owe to plaintiff and other
Class members by, among other things, ?devising this plan and scheme solely for their own
benefit and by failing to reveal to them material facts which would allow them to make informec
decisions about the true value and peﬁo@ance of the Funds.

92.  Plaintiff and other Class members have been injured as a result of defendants'

breach of fiduciary duty and violation of Section 36(a) of the Investment Act of 1940.



COUNT SEVEN
AGAINST ALL DEFENDANTS
FOR BREACH OF FIDUCIARY DUTIES

93.  Plaintiffrepeats and realleges each and every allegation contained above asif fully s t
forth herein.

94.  Plaintiff and the Class placed their trust and confidence in Sun Life and MFS )
manage the assets they invested in the MFS Funds.

95.  Plaintiff and the Class reasonab]y expected that the defendants would honor their
obligations to them by, among other things, observing the securities laws and honoring the
representations made in the MFS Fundsf prospectuses.

96.  The defendants, aided and abetted by the other defendants, who are co-
conspirators, breached their fiduciary dt;ties to the Plaintiff and the Class by violating the
securities laws and breaching express anid implied representations contained in the MFS Funds'
prospectuses for the benefit of the MFS Funds and each of the other defendants.

97.  Each of the defendants wjas an active participant in the breach of fiduciary duty
and participated in the breach for the pu;'pose of advancing its own interests.

98. Plaintiff and the Class have been specially injured by defendants' wrongdoing.
For example, those Class members who redeemed their shares during the Class Period received
less than what they would have been entitled to had certain individuals not engaged in illegal
market timing'. Additionally, certain mémbers of the Class (i.e., those who purchased their
mutual fund shares legally), were treated differently than those purchasers that were market
timers. ‘

99.  The defendants, aided and abetted by the other defendants, who are also co-
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conspirators,bacted in bad faith, for personal gain and in furtherance of his, her or its own
financial advantage in connection with the wrongful conduct complained of in this complaint.
100. As adirect and proxirhate result of the defendants' foregoing breaches of fiducia -
duties, plaintiff and the members of the Class have suffered damages.
101. The defendants, as aidefs, abettors, and co-conspirators, are each jointly'and
severally liable for an amount to be determined at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff on behalf of himself and of the Class pray for relief and judgmer
as follows:
| (a) Declaring this action to Be a class action pursuant to Rule 23(a) aﬁd (b)(3) of the
Federal Rules of Civil Proceduré on behalf of the Class defined herein;
(b) Awarding plaintiff and the members of the Class damages in an amount which
may be proven at trial, together fwith. interest thereon; -
(© Awarding plaintiff and the members of the Class pre-judgment and post-judgmes :
interest, as well as their reasonable attorneys' and experts' witness fees and other costs;
(d) Awarding such other and further relief as this Court may deem just and proper
including any extraordinary equ?table and/or injunctive relief as permitted by law or
equity to attach, impound or otherwise restrict the defendants’ assets to assure plaintiff
has an effective remedy; and

(e) Such other relief as this Court deems appropriate.

29



JURY TRIAL DEMANDED

Plaintiff hereby demands a trial by jury.

Date: February 5, 2004 ] Respectfully submitted,
ﬂ %7 4
HAGENSBERMAN

Thomas M. Sobol (BBO# 471771)
225 Franklin Street, 26" Floor
Boston, MA 02110

Ph: (617) 482-3700

Fax: (617) 482-3003

SPECTOR, ROSEMAN & KODROFF, P.C.
Robert M. Roseman

Andrew D. Abramowitz

1818 Market Street, Suite 2500

Philadelphia, PA 19103

Ph: (215) 496-0300

Fax: (215)496-6611

MUCH SHELIST FREED DENENBERG
AMENT & RUBENSTEIN, P.C.

Carol V. Gilden

Louis A. Kessler

191 North Wacker Drive, Suite 1800
Chicago, IL 60606

Ph: (312) 521-2403

Fax: (312) 521-2100
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CERTIFICATION OF NAMED PLAINTIFF
 PURSUANT TO FEDERAL SECURITIES LAWS

1, Harold A. Berger ("Plaintiff") declare, as to the claims asserted under the federal securitie :

laws, that:

1. I am the plaintiff in the Complaint, and make this certification pursuant to Sectio .

101 of the Private Securities Litigation Reform Act of 1995, and as required by Section 21D(a)(-
of Title I of the Securities Exchange Aqt of 1934,

2. I'havereviewed the foregbing complaint filed on my behalfand on behalfofall other
similarly situated, and I authorized its ﬁ?ling.

3. I did not purchase the security that is the subject of this action at the direction c
Plaintiff's counsel or in order to participa:te in this private action arising under Title I of the Securitie
Exchange Act of 1934,

4. . I am willing to serve as a representative party on behalf of the class, includin;
providing testimony at deposition and ﬁa], if necessary.

5. The following are all myjtransactions in MFS Family of Funds that are the subjec

of this action during the Class Period specified in the Complaint:

AtLL: ALL: _
Fund Name No. Of Sh. Price Per Share Date |Fund Name No. Of Sh. Price Per Share Date
MIT-A Purchased MIT-A  -Soid- pvnchasen
9,473 2039 __B3wfeg| . . MO FuTa000
28.293  Joag . 32f19d . . S SR A Fpo0
3.132 robo ___ 4/i5/99 2o 208 (-t . Geoo
7.974 193] 9/28/249 | 50.-968 2-33- 200/
b.§23 260k (afle)eq | 1. 63y L& 2ol
125499 Fodb _ffefes| Y98 . 3 s zead
FoMIT __#ldo  3pqfewe| PS5 933 (P72 - Zeod.
38695 oo  ¥zfw|  [0-360 3L 6-2003
. /.130 208  ¢frslme]l  FR.019  {ET 2003

SPECTOR, ROSEMAN & KODROFF, P.C. (76T.S5. : 577.03Y)



6. As of the date of this Certification, I have sought to serve as a representative par y
on behalf of a class under Title I of the Securities Exchange Act of 1934 for the following:

(Please indicate any other class action cases in which you are or have been involved in during the prior three years.)

7. I agree not to accept any‘ payment for serving as a representative party on behalf
the class beyond my pro rata share of any recovery, except such reasonable costs and expenst ;
(including lost wages) directly relating to the representation of the class as ordered or approved t -
the Court. |

8. I make this Certiﬁcatioﬁ without waiver of any applicable privileges and witho :
waiver of any right to challenge the necejésity for, or the constitutionality of, this Certification, ort - -
object to the filing of this Certification on any ground whatsoever.

I declare under penalty of perjury that the matters stated in this Certification are true to th

best of my knowledge, information and belief.

Executed this 7 day of the month of J R4 vARY 200#.

Horees § 35195 TEE

HARoL D R BELGEL Rsvecable TRLST™
VA DTD o9/2c/d0ece <

Harold A. Berger
AS MY MFS-MIT-A Fouwnp s T TLED

SPECTOR, ROSEMAN & KODROFF, P.C.



