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Dear Mr. Chevedden:

This 1s in response to your letter dated February 14, 2004 concerning the
shareholder proposal submitted to Occidental by Emil Rossi. On January 29, 2004, we
issued our response expressing our informal view that Occidental could exclude the
proposal from its proxy materials for its upcoming annual meeting. On
February 10, 2004, we issued an additional response expressing our informal view that
we did not find a basis to reconsider our position.

We recetved your letter dated February 14, 2004 after we issued our responses.
After reviewing the information contained in your letter, we find no basis to reconsider
our position.
Sincerely.

St 7l

Martin P. Dunn
Deputy Director

Enclosures

cc:  Linda S. Peterson ESS&D

Assoctate General Counsel _
Occidental Petroleum Corporation / 200%
10889 Wilshire Boulevard / APR 26

Los Angeles, CA 90024 Wﬁ
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Emil Rossi FieoZE s
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Ladies and Gentlemen:

This is in further support of the December 27, 2003, January 16, 2004, January 31, 2004 and
February 7, 2004 rebuttal letters.

The text of the submitted proposal states:
RESOLVED: Shareholders request that our Directors increase shareholder voting rights and

submit the adoption, maintenance or extension of any poison pill to a shareholder vote. Also
once this proposal is adopted, dilution or removal of this proposal is requested to be submitted
to a shareholder vote at the earliest possible shareholder election. Directors have discretion to set
the earliest election date and in responding to shareholder votes.

The company policy states:
“In the event that the board of Director determines to adopt a stockholder Rights Plan

without prior stockholder approval, then in such event the terms of such Plan shall
provide that the Plan shall automatically terminate on the first anniversary of the
adoption of such Plan unless, prior to such anniversary, such Plan shall have been

approved by the Company’s stockholders.”

Company policy for an artificial one-year time-out vote exclusion is not part of the

shareholder proposail '
The company inscrutably claims that a policy that mandates an artificial time-out period to

exclude a shareholder vote purportedly implements a policy calling for a shareholder vote on an
issue where time is of the essence. The Richard, Layton & Finger January 30, 2004 Opinion on

poison pills states that “time is of the essence.”

There is no logical reason for a pill to have a one-year time-out or delay on a vote when the board
can adopt a pill at any time during the year.




A non-sustaining company policy cannot implement a sustaining shareholder proposal
The company “Board Policy” completely fails to address a sustaining part of the proposal:
“Also once this proposal is adopted, dilution or removal of this proposal is requested to be
submitted to a shareholder vote at the earliest possible shareholder election.” Without this key
part the shareholder proposal is subject to manipulation at the expense of shareholders because
the “Board Policy” can be removed secretly at any time and removed without a shareholder vote
at any time. Any time the board feels uncomfortable without a poison pill, the Board can simply
repeal the “Board Policy” without notice.

The company gives no precedent for a continuing and sustaining proposal to be replaced by a
non-sustaining policy that can be secretly repealed.

I do not believe the company has met its burden of proof obligation according to rule 14a-8.

For the above reasons this is to respectfully request non-concurrence with the company no

action request.

Sincerely,

ﬂ/ohn Chevedden

cc: Emil Rossi
Ray Irani
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Occidental Petroleum Corporation (OXY)

Response to No Action Request
Emil Rossi

Ladies and Gentlemen:

This is in further support of the December 27, 2003 and January 16, 2004 letters.

The text of the submitted proposal states:

RESOLVED: Shareholders request that our Directors increase shareholder voting rights and
submit the adoption, maintenance or extension of any poison pill to a shareholder vote. Also
once this proposal is adopted, dilution or removal of this proposal is requested to be submitted
to a shareholder vote at the earliest possible shareholder election. Directors have discretion to set
the earliest election date and in responding to shareholder votes.

The company policy states:

“In the event that the board of Director determines to adopt a stockholder Rights Plan without
prior stockholder approval, then in such event the terms of such Plan shall provide that the Plan
shall automatically terminate on the first anniversary of the adoption of such Plan unless, prior to
such anniversary, such Plan shall have been approved by the Company’s stockholders.”

The following provisions are thus not implemented by the company policy:

1. A vote is not needed to adopt a poison pill.

2. No vote whatsoever is needed for a pill with up to a 365-day term (vote “on the first
' anniversary”).

a. The company can thus have a pill termination and new pill adoption on an annual basis as
desired.

3. No vote is required to repeal the entire policy.

4. Since no vote is required to repeal the entire policy then “earliest election date™ is not
implemented.

There is no provision in the company policy which would prevent the board from adopting a
poison pill at any time and without a shareholder vote at any time. The company policy merely

:'Alv\“‘l



states that a board committee will study the pill once a year and make a report. The company
= claims that the policy enables it to take a general range of actions regarding the poison pill. Under
this wide-ranging policy is would seem consistent that the committee could decide at the next
annual study to formally dispense with any further annual studies and any remaining provisions
of this policy. The board is free to adopt a pill at any time between each annual study.
Additionally this policy can be removed at any time without a shareholder vote at any time.

The company fails to claim that any part of this sentence in the proposal is addressed: “Also
once this proposal is adopted, any dilution or removal of this proposal is requested to be
submitted to a shareholder vote as a separate ballot item at the earliest possible shareholder
election.”

I do not believe the company has met its burden of proof obligation according to rule 14a-8.

For the above reasons this is to respectfully request non-concurrence with the company no

action request.

Sincerely,

A/ohn Chevedden

cc: Emil Rossi
Ray Irani
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Poison Pill Proposals and
Not Substantially (Extensively) Implemented

Ladies and Gentlemen:

Hewlett Packard (December 24, 2003) essentially said that half the baby was as good as the
whole baby on poison pills and shareholder votes. One possible interpretation of Hewleit
Packard is that it gives a company the power to repeal a poison pill policy as soon as it receives
a no action letter based on adopting that very peolicy.

The company has not claimed that the company would lack the power in this instance to take the
Office of Chief Council Response letter, issued on the substantially implemented issue, on day-
one and on day-two repeal the policy which was the linchpin to obtaining the day-one Response
letter.

The key point of this poison pill proposal is a shareholder vote. It does not seem credible that a
policy is substantially implemented when the company has the power to take a December 24,
2003 Response letter and on December 26, 2003 repeal the policy that was the linchpin to the
December 24, 2003 Response. Furthermore there would be no shareholder vote before or after.

The company has not provided a precedent where a Staff Response of substantial
implementation allowed the repeal of the policy critical to the staff Response the instant that the
company received the staff Response.

Thus the repeal could be timed to the very minute after the fax arrival of the Staff Response
letter. The company has provided no argument rebutting the ability of the board to pass a
resolution now that repeals the policy once the Response letter comes through on the company
fax machine.

Pfizer Inc. (PFE) in 2003 had the transparency to adopt this same half-baby policy with more
detail to reveal the limitations (from a shareholder viewpoint) of such a policy:

“This policy may be revised or repealed without prior public notice and the Board may
thereafter determine to act on its own to adopt a poison pill”




The Dow Chemical Company Adoption of Stockholder Rights (Poison Pill) Policy, adopted
February 13, 2003, prior to the company policy, added two key provisions beyond what one
company called its “as far as it can go” company policy:

1) Any stockholder rights plan so adopted by the Board without prior stockholder approval will
be submitted to a non-binding vote of stockholders as a separate ballot item at the next
subsequent meeting of Dow stockholders.

2) The Board shall not repeal this. Policy without first submitting it to a non-binding vote of Dow
shareholders.

The company has not argued that the Dow Policy is contrary to state law.

The company has not submitted an argument stating that item 1) and 2) above are inconsistent
with a fiduciary out.

The company has not made any analogous ¢laim that a Board of Directors, which permits
ratification of auditors, has abdicated its responsibility for the selection of auditors.

Element - An Essential Component
The following is additional material which applies to a poison pill proposal for a two-element
single-concept policy calling for: N
1) A shareholder vote policy regarding a poison pill
Plus
2) A shareholder vote if the foundational policy is repealed after adoption.

The ability to have a vote on repealing the foundational policy is critical to the underlying policy

having any meaning.
This letter addressees the substantially implemented issue.

The two-element policy calls for a vote at each of two points. There is no substantial
implementation if the company sets up a condition: -

1) Where the company has complete control

2) And the company can avoid a vote at both element-one and element -two

In many proposals 6-elements are missing such as:

The following provisions are thus not implemented in the company policy:

1. A vote is not needed to adopt a pill (“unless the Board ...”).

2. Since no vote is required to adopt a pill then the first “shareholder vote as a separate ballot
item” is not implemented.

3. No vote whatsoever is needed for a pill with a 364-day term (“within one year”)

a. If the pill “expires” after 364-days a new pill can be adopted.

b. This expire-and-adopt-again cycle can be repeated year after year.

4. No shareholder vote ever applies to repealing the entire policy.

5. Since no vote is required to repeal the entire policy then the second “as a separate ballot item”
is not implemented.

6. Since no vote is required to repeal the entire policy then “earliest election date” is not
implemented.




SEC Release No. 34—29091 sald “The Commission proposed aii“interpretéti\fe ch_ahge to penmt -

the omission of proposals that have been ‘substantially implemented by the issuer.”” The key
phrase is “substantially implemented by the issuer.”

The proposal does not seem to be substantially implemented if the foundational policy of the
proposal can be repealed at will or at whim by the board without a corresponding non-binding
vote.

The second element of the proposal is arguably of greater importance because without it the first
element of the proposal could be moot.

The company is in the inscrutable position of claiming that adopting the first half of the two-
element policy compares favorably with adopting the whole policy. It is like half the baby is as
good as the whole baby. Nordstrom Inc., claimed a favorable 12-for-12 match in Nordstrom Inc.,
1995 SEC No-Act. LEXIS 226 (Feb. 8, 1995). Yet the company now claims that one-for-two is
as favorable 12-for-12 when addressing the poison pill topic.

In Nordstrom Inc., the staff allowed a company to exclude a proposal where the company
demonstrated that it already had adopted policies or taken actlons to address each of 12 points of
the proposal.

In Nordstrom a 12-for-12 match at a detail level of the company was apparently established in
order to obtain concurrence.

At the highest level of the company the company claims a one-for-two match compares
favorably. A key principle of rule 14a-8 and corporate governance is that shareholder voices are
intended to be heard more at the macro level of the company because the managers are
responsible for the details. Thus if 12-for-12 is the standard for detailed items in Nordstrom, the
standard should at least approach 100% at a much higher level of a company — not 50%.

For shareholders the greater importance of macro issues is supported by text in rule 14a-8:

i. Question 9: If have complied with the procedural requirements, on what other
bases may a company rely to exclude my proposal? ...

7. Management functions: If the proposal deals with a matter relating to the
company's ordinary business operations.

In Nordstrom Inc., the company argued:
A comparison of the Proponent's "code of conduct” and the Guidelines reveals that the
Guidelines include each form of prohibited supplier conduct listed in the Proposal
and include the means to verify compliance as requested in the Proposal. The
Proponent, for example, requests that under the code of conduct the Company will not
do business with suppliers which:

(1) utilize forced or prison labor;

(2) employ children under compulsory school age or legal working age;

(3) fail to follow prevailing practice and local laws regarding wages and hours;
(4) fail to maintain a safe and heaithy working environment; or

(5) contribute to local environmental degradation.
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In addition, the Proponent requests that the Company verify its suppliers' compliance
through certification, regular inspections and/or other monitoring processes.

Under the Guidelines, the Company's vendors are expected to refrain from:

(1) utilizing prison or forced labor;

(2) utilizing child labor;

(3) failing to offer wages, hours and overtime consistent with prevailing local industry
standards;

(4) failing to provide safe and healthy work environments for their workers;

(5) failing to demonstrate a commitment to the environment;

(6) failing to comply with all applicable legal requirements; or

(7) discriminating.

Cll Alerts, Council Research Service, November 13, 2003 establishes concern
regarding meaningless poison pill policies. It stated: B
SO FAR, WE'VE TRACKED 62 majority votes on poison pill proposals submitted in
2003. Only seven have adopted policies terminating their pills or amending their
policies.

3M, Hewlett-Packard and JP Morgan Chase, which also don’t have poison pills,
responded to the majority votes by approving policies to get shareholder approval
before adopting any poison pills. But their policies include a_huge loophole giving

their boards the right to adopt pills without prior shareholder approval if, as fiduciaries,
they decide a pill would be in the best interests of shareholders.

These clauses effectively render the policies meaningless.

The following is a recent precedent where substantially implement was not concurred with.
Continental Airlines, Inc. (January 28, 2004)

“The Proposal requests that the board submit any adoption, maintenance or extension of a
poison pill to a shareholder vote and further requests that once adopted, any material change or
discontinuing of this proposal be submitted to a shareholder vote at the earliest possible
shareholder ballot.

“We are unable to concur in your view that Continental may exclude the proposal under rule 14a-
8(1)(10). Accordingly, we do not believe that Continental may omit the proposal from its proxy
material in reliance on rule 14a-8(i)(10).”

[ do not believe that the company has met its burden of proof obligation according to rule 14a-8
on substantially implement in regard to a half-baby poison pill policy.
For the above reasons this is to respectfully request non-concurrence with the company no

action requests on this issue in particular.

Sincerely,

A
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