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Reconsideration request dated March 9, 2004  Availability:
Dear Mr. Lane:

This is in response to your letters dated March 9. 2004 and March 18, 2004
concerning the shareholder proposal submitted to Qwest by W. Earl Powles, Philip M.
Graham, and William A. Eckhardt. We also have received letters on the proponents’
behalf dated March 17, 2004 and March 19, 2004. On February 23, 2004, we issued our
~ response expressing our informal view that Qwest could not exclude the proposal from its
proxy materials because we were unable to conclude that Qwest had met its burden of
establishing that Qwest could exclude the proposal under rule 14a-8(1)(8). You have
asked us to reconsider our position.

The Division grants the reconsideration request, as there now appears to be some
basis for your view that Qwest may exclude the proposal under rule 14a-8(i)(8). In this
regard, we note that the proposal’s definition of “Qualified Shareholder” differs from the
security holder eligibility standard in paragraph (b) of proposed Exchange Act
rule 14a-11 and, therefore, the proposal would create a security holder nomination
procedure that is different from the procedure in proposed Exchange Act rule 14a-11.
Accordingly, we will not recommend enforcement action to the Commission if Qwest
omits the proposal from its proxy materials in reliance on rule 14a-8(i)(8).

Sincerely,

K ooion. 77

Martin P. Dunn

Deputy Direc; @CESSED

Enclosures ‘ 11 APR 02 2004
cc: Cornish F. Hitchcock }?N%Vﬁ'sco&

5301 Wisconsin Avenue, N.W., Suite 350
Washington, DC 20015-2015
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Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.'W.

Washington, D.C. 20549

Re:  Request for Reconsideration
Stockholder Proposal of W. Earl Powles, Philip M. Graham and
William A. Eckhardt
Securities Exchange Act of 1934—Rule [4a-8

Dear Ladies and Gentlemen:

On January 16, 2004, our client Qwest Communications International Inc. (the
"Company") requested, pursuant to Rule 14a-8(j), that the staff Division of Corporation Finance
(the "Staff") concur that it would not recommend action against the Company as a result of the
Company's determination to omit the stockholder proposed discussed in the attached
correspondence (the "Proposal™) submitted to the Company by W. Earl Powles, Philip M.
Graham and William A. Eckhardt (collectively, the "Proponents”). By letter dated February 23,
2004, the Staff denied the Company's January 16, 2004 request. A copy of each of the
Company's request and the Staff's denial are enclosed.

On behalf of our client, we respectfully request that the Staff reconsider the position set
forth in its February 23, 2003 letter to the Company and concur that it would not recommend
action against the Company as a result of the Company's determination to omit the Proposal from
the Company's 2004 proxy materials (the "2004 Proxy Materials”). In accordance with
Rule 14a-8(j), a copy of this letter and its enclosures is being mailed on this date to the
Proponents and their counsel, informing them of the Company's request for reconsideration.

LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO
LONDON PARIS MUNICH ORANGE COUNTY CENTURY CITY DALLAS DENVER
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The Proposal requests that the Company include in its 2004 Proxy Materials the name of
any "Qualified Nominee" submitted by a "Qualified Shareholder.” The Company believes that
the Proposal is properly excludable under Rule 14a-8(1)(8) as relating to the election of directors
because it does not meet the requirements for a "direct access proposal” set forth in proposed
Exchange Act Rule 14a-11 ("Proposed Rule 14a-11"). Accordingly, the Proposal would create a
shareholder nomination procedure that is different from Proposed Rule 14a-11 as described in
Exchange Act Release No. 34-48626 (October 14, 2003) (the "Proposing Release").

DISCUSSION OF BASES FOR RECONSIDERATION
I The Proposal is Not a Proposed Rule 14a-11 "Direct Access Proposal.”

The Proposal requests that the Company's Board of Directors include in the Company's
2004 Proxy Materials the names of director candidates nominated by certain stockholders.
Specifically, the Proposal states:

RESOLVED: The shareholders of Qwest hereby request the Board to include in
the Company's proxy materials the name of any Qualified Nominee for the Board
of Directors who has been nominated by a Qualified Shareholder.

For this resolution, a "Qualified Shareholder" is an individual or group holding at
least 5% of the Company's outstanding common stock for at least two years. A
"Qualified Nominee" is an individual who consents to be nominated and is
independent of the company and of the Qualified Shareholder, as provided in the
Securities and Exchange Commission's proposed Rule 14a-11, as it applies to
situations where a shareholder-nominated candidate qualifies for inclusion in a
company's proxy.

This policy should be implemented in a manner that is not inconsistent with state
law, or with the procedures governing notice, disclosure, liability, solicitation,
supporting statements and limits on the number of shareholder-nominated
candidates, as provided in proposed SEC Rule 14a-11.

The Proposing Release states that Proposed Rule 14a-11 could be triggered by a "direct
access proposal” submitted pursuant to Rule 14a-8 if such proposal satisfied several criteria,
including that the proposal "was submitted for a vote of security holders at an annual meeting of
security holders held after January 1, 2004 by a security holder or group of security holders that
held more than 1% of the company's securities entitled to vote on the proposal for one year as of
the date the proposal was submitted and provided evidence of such holding to the company.”
(emphasis added). The Proposing Release continues: "security holders and groups should be
aware that in order for the adoption of such a proposal to be a nomination procedure triggering
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event, should we adopt Exchange Act Rule 14a-11 as proposed, those security holders or groups
should, using the existing Exchange Act Rule 14a-8 procedures, provide evidence that they
satisfy the more than 1% and one-year thresholds when they submit their proposals." (emphasis
added). According to the ownership information provided by the Proponents, the Proponents
own an aggregate of 3,223 shares of the Company's common stock, far less than 1% or more of
the Company's 1,768,301,330 shares currently outstanding (based on the Company's disclosures
in its most recent Form 10-Q, which was filed on December 4, 2003). Accordingly, the
Proponents are not eligible to submit a "direct access proposal” under Proposed Rule 14a-11.
Thus, inclusion of the Proposal in the 2004 Proxy Materials would permit the Proponents to use
the process set forth in Proposed Rule 14a-11 despite their failure to meet all of the requirements
of the proposed rule. See, e.g., Verizon Communications Inc. (avail. Jan. 28, 2004) (permitting
the exclusion of a similar stockholder proposal under Rule 14a-8(i)(8) because the proposal
differed from the eligibility standard in Proposed Rule 14a-11 and, therefore, did not qualify as a
"direct access proposal").

In addition to the Proponents being ineligible to submit a Proposed Rule 14a-11 proposal,
the Proposal does not comport with other requirements of Proposed Rule 14a-11. In particular,
the Proposal would allow any "Qualified Nominee" to be included in the Company's proxy
materials, as opposed to the limited number of nominees set forth in Proposed Rule 14a-11.
Moreover, we do not believe that the this flaw is remedied by the Proposal's provision that it
"should be implemented in a manner that is not inconsistent with state law, or with the
procedures governing notice, disclosure, liability, solicitation, supporting statements and limits
on the number of shareholder-nominated candidates, as provided in proposed SEC Rule 14a-11."
(emphasis added). Accordingly, the Proposal would create a shareholder nomination procedure
that 1s different from the procedure in proposed Rule 14a-11. See, e.g., Verizon Communications
Inc. (avail. Jan. 28, 2004).

IL. The Proposal is Excludable under Rule 14a-8(i)(8) Because It Relates to the
Election of Directors.

In footnote 74 of the Proposing Release, the Commission expressly states that it is "not
reviewing or revising the position taken by the Division of Corporation Finance regarding the
application of Exchange Act Rule 14a-8(i)(8) to security holder proposals that would have the
effect of creating a security holder nomination procedure, other than a direct access proposal.”
(emphasis added). As discussed in the Company's January 16, 2004 correspondence, the Staff
has historically found such proposals to be excludable pursuant to Rule 14a-8(i)(8), which
permits exclusion of a stockholder proposal from a company's proxy materials if it "relates to an
election for membership on the company's board of directors or analogous governing body."
Specifically, the Staff has found that stockholder proposals seeking to include stockholder
nominees in the company's proxy materials may be excluded under Rule 14a-8(i)(8) (or its
predecessor, Rule 14a-8(c)(8)) because such proposals "rather than establishing procedures for
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nomination or qualification generally, would establish a procedure that may result in contested
elections of directors." Eastman Kodak Co. (February 28, 2003); The Bank of New York Co.,
Inc. (avail. Feb. 28, 2003); AOL Time Warner Inc. (February 28, 2003); and Citigroup Inc.
(April 14, 2003) (all permitting exclusion of a proposal to amend the bylaws to require that the
company include the name, along with certain disclosures and statements, of any person
nominated for election to the board by a stockholder who beneficially owns 3% of more of the
company's outstanding common stock). See also Storage Technology Corp. (avail. Mar. 22,
2002); General Motors Corp. (avail. Mar. 22, 2001); Oxford Health Plans, Inc., (avail. Feb. 23,
2000); The Coca-Cola Co. (avail. Jan. 24, 2000); Citigroup Inc. (avail. Jan. 21, 2000); BellSouth
Corp. (avail. Feb. 4, 1998); and Unocal Corp. (avail. Feb. 8, 1991).

Similarly, the Proposal, if adopted, would establish a procedure relating to the election of
directors that would result in the contested elections of directors, and is therefore contrary to
Rule 14a-8(1)(8). The Proposal's clear intent, as stated in the Proponents' supporting statement, is
to provide shareholders with a means to create competition in director elections and "register any
dissatisfaction with the board's performance." Specifically, the Proposal provides that "Qualified
Shareholders" may nominate candidates for the Board of Directors and that the names of such
candidates must be included in the Company's proxy materials to the same extent as the
Company's nominees. Since the Company's Board of Directors will nominate a sufficient
number of candidates for all available seats on the Board of Directors, and the Proposal urges the
Company to include in its proxy materials nominees who are not nominated by the Board of
Directors, the Proposal's implementation would necessarily result in contested director elections.
Thus, the Proposal may properly be omitted because it seeks to establish a procedure that would
result in contested elections of directors in direct violation of Rule 14a-8(i)(8).

The Proponents should not be permitted to circumvent the above-mentioned long-
standing Staff position on Rule 14a-8(1)(8) simply because the Proposal refers to, and is couched
in terms of, Proposed Rule 14a-11. In the Proposing Release, the Commission made it clear that
companies will continue to be able to rely on Rule 14a-8(1)(8) to exclude direct access proposals
that do not comply with the various requirements of Proposed Rule 14a-11. In proposing
Rule 14a-11, the Commission clearly states that it is not reviewing or revising the Staff's
historical position on this subject, other than in the case of direct access proposals that comply
with Proposed Rule 14a-11. As set forth in the Proposing Release, a Rule 14a-8 shareholder
proposal that would subject a company to Proposed Rule 14a-11 must be submitted "by a
security holder or group of security holders that held more than 1% of the securities entitled to
vote on that proposal for at least one year as of the date the proposal was submitted." In this
regard, the proposed instruction to Rule 14a-8(i)(11) makes clear that only direct access
proposals submitted by 1% or more shareholders must be included. See footnote 76 to the
Proposing Release. Since, as stated above, the Proponents own less than 1% of the Company’s
outstanding shares, they do not meet the ownership threshold proposed in Proposed Rule 14a-11.
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For the reasons set forth above, as well as in the Company's January 16, 2004 letter, the
Company respectfully requests that the Staff reconsider its position as set out in its
February 5, 2003 letter and concur with the Company's decision to omit the Proposal from the
2004 Proxy Materials. In sum, we believe the Proposal is excludable under Rule 14a-8(i)(8)
because the Proponents, as holders of less than 1% of the Company's voting stock, are not
eligible to submit a "direct access proposal” under Proposed Rule 14a-11 and, as a result, the
Proposal would create a shareholder nomination procedure that is different from Proposed Rule
14a-11. As the Company will begin printing its 2004 Proxy Materials as soon as later this
month, we respectfully request on behalf of the Company that we be notified of the Staff's
position at your earliest convenience.

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Should you disagree with the conclusions set
forth in this letter, we respectfully request the opportunity to confer with you prior to the
determination of the Staff's final position. Please do not hesitate to call me at (202) 887-3646, or
Stephen E. Brilz at (303) 992-6244, if we can be of any further assistance in this matter.

Sincerely,
Brit J. Lne /
_ O+ L
Brian J. Lane
BJL/eai
Enclosures
cc: Stephen E. Brilz, Esq., Qwest Communications International Inc.

Philip M. Graham

W. Earl Powles, Jr.
William A. Eckhardt
Cormnish F. Hitchcock, Esq.

70278019_1.DOC
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Stephen E. Brilz KJ -

Qwest Communications International Inc. Act! : / ?gy

1801 California Street
Denver, CO 80202 ::f:“ﬂ —

Re:  Qwest Communications International Inc. Publfe Jé SE )
Incoming letter dated January 16, 2004 . Avaﬂnbm'ry"_&/ ~/3 14 4/

Dear Mr, Brilz:

This is in response to your letter dated January 16, 2004 concerning the
shareholder proposal submitted to Qwest by W. Earl Powles, Philip M. Graham, and
William A. Eckhardt. We also have received a letter on the proponents’ behalf dated
January 30, 2004. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the

proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,
e 7kl

Martin P. Dunn
Deputy Director

Enclosures

cc: Cornish F. Hitchcock
5301 Wisconsin Avenue, N.W., Suite 350

Washington, DC 20515

PUBLIC REFERENCE COPY



February 23, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

‘Re:  Qwest Communications International Inc.
Incoming letter dated January 16, 2004

The proposal requests that the board include in its proxy materials the name of
any “Qualified Nominee” submitted by a “Qualified Shareholder.”

We are unable to conclude that Qwest has met its burden of establishing that

Qwest may exclude the proposal under rule 14a-8(i)(8). Accordingly, we do not believe
that Qwest may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(8).

incerely,

race K. Lee
Special Counsel
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January 16, 2004 -
BY HAND DELIVERY =
Office of the Chief Counsel z
O

Division of Corporation Finance

U.S. Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Qwest Communications International Inc. — Stockholder Proposal of W. Earl

Powles, Philip M. Graham and William A. Eckhy

Ladies and Gentlemen:

In accordance with Rule 14a-8(j) promulgated under the Securities Exchange Act of
1934, as amended, Qwest Communications International Inc., a Delaware corporation (the
“Company”), respectfully requests the concurrence of the staff of the Division of Corporation
Finance (the “Staff”) of the United States Securities and Exchange Commission (the
“Commission”) that it will not recommend any enforcement action to the Commission if the
Company excludes from its proxy materials for its 2004 Annual Meeting of Stockholders (the
“Proxy Materials”) a stockholder proposal and supporting statement (the “Proposal’”) submitted
by W. Earl Powles, Philip M. Graham and William A. Eckhardt (the “Proponents”). The
Company intends to file a definitive copy of the Proxy Materials with the Commission eighty or
more days after the date of this letter.

In accordance with Rule 14a-8(j), enclosed herewith for filing are six copies of this letter
and its exhibit. By delivery of a copy of this letter to the Proponents, in accordance with Rule
14a-8(j), the Company hereby notifies the Proponents of its intention to exclude the Proposal
from the Proxy Materials.

As discussed more fully below, the Company believes that it may exclude the Proposal

from the Proxy Materials pursuant to Rule 14a-8(i)(8) because the Proposal relates to an election
for membership on the Company’s Board of Directors (the “Board™).

| 8 Proposal
The Proposal, a copy of which is attached hereto as Exhibit A, reads in part as follows:

RESOLVED, The shareholders of Qwest hereby request the Board
to include in the Company’s proxy materials the name of any
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Qualified Nominee for the Board of Directors who has been
nominated by a Qualified Shareholder.

For this resolution, a “Qualified Shareholder” is an individual or
group holding at least 5% of the Company’s outstanding common
stock for at least two years. A “Qualified Nominee” is an
individual who consents to be nominated and is independent of the
company and of the Qualified Shareholder, as provided in the
Securities and Exchange Commission’s proposed Rule 14a-11, as
it applies to situations where a shareholder-nominated candidate
qualifies for inclusion in a company’s proxy.

IL Reason for Exclusion
Rule 14a-8(i)(8) - The Proposal Relates to an Election for Membership to the Board

Rule 14a-8(i)(8) permits the exclusion of a stockholder proposal from a company’s proxy
" materials if it “relates to an election for membership on the company’s board of directors or
analogous governing body.” The Commission has stated that the principal purpose of Rule 14a-
- 8(i)(8) is “to make clear, with respect to corporate elections, that Rule 14a-8 is not the proper
means for conducting campaigns or effecting reforms in elections of that nature, since other
proxy rules . . . are applicable thereto.” Securities Exchange Act Release No. 34-12598 (July 7,

1976).

The Staff has previously concluded that stockholder proposals seeking to require a
company to include stockholder nominees in the company’s proxy materials may be excluded
under Rule 14a-8(i)}(8), or its predecessor, Rule 14a-8(c)(8), stating that these proposals “rather
than establishing procedures for nomination or qualification generally, would establish a
procedure that may result in contested elections of directors.” E.g. Eastman Kodak Co. (Feb.
28, 2003); The Bank of New York Co., Inc. (Feb. 28, 2003); AOL Time Wamer Inc. (Feb. 28,
2003); and Citigroup Inc. (Apr. 14, 2003) (all permitting exclusion of a proposal to amend the
bylaws to require that the company include the name, along with certain disclosures and
statements, of any person nominated for election to the board by a stockholder who beneficially
owns 3% of more of the company’s outstanding common stock). See also Storage Technology
Corp. (Mar. 22, 2002) (permitting exclusion of a proposal to amend the bylaws to require the
company to include in its proxy materials the name of each candidate for director nominated by a
stockholder); General Motors Corp. (Mar. 22, 2001) (permitting exclusion of a proposal that the
company include in its proxy materials the names of all nominees for director); The Coca-Cola
Co. (Jan. 24, 2000) (permitting exclusion of a proposal that the company include in its proxy
materials candidates for the board nominated by the holders of at least three percent of the
company’s common stock); Citigroup Inc. (Jan. 21, 2000) (permitting exclusion of a proposal
that the company include in its proxy materials candidates for the board nominated by the
holders of at least three percent of the company’s common stock); BellSouth Corp. (Feb. 4,
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1998) (permitting exclusion of a proposal to amend the bylaws to provide that stockholder
nominees to the board be included in the company’s proxy materials even if the board
recommended a vote against such person); and Unocal Corp. (Feb. 8, 1991) (permitting the
exclusion of a proposal to amend the bylaws to require the company to include stockholder
nominees in its proxy materials).

The Company believes that the Proposal is identical in substance to the proposals
addressed by the Staff in the above-noted no-action letters and according is properly excludable
from the Proxy Materials under Rule 14a-8(i)(8).

11I., Conclusion

For the reasons set forth above, the Company respectfully requests that the Staff confirm
that it will not recommend any enforcement action to the Commission if Company excludes the
Proposal from the Proxy Materials. If the Staff disagrees with the Company’s view that the
"Proposal may be excluded from the Proxy Materials, the Company respectfully requests that it
have an opportunity to discuss such decision with the Staff prior to the Staff issuing a formal

response.

Please do not hesitate to contact the undersigned at (303) 992-6244 with any comments,
questions or requests for additional information regarding the foregoing.

Sincefely,

ey

Stephen E. Brilz
Vice President and Assistant Secretary

cc: Richard N. Baer
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December 24, 2003

Richard N. Baer

Executive Vice President,

General Counsel and Corporate Secretary
Qwest Communications International, Inc.
1801 California Street, 52* Floor
Denver, CO 80202

Dear Mr. Bacr:

We hereby submit the attached stockholder proposal for inclusion in the
Company’s 2004 proxy statement as provided under Securities and Exchange
Commission Rule 14a-8.

Our stockholder resolution and supporting statement requests the Board of
Directors to include in Qwest’s proxy materials the name of any Qualified Nominee for
the Board of Directors who has been nominated by a Qualified Shareholder.

As you likely know, in October the SEC proposed new Rule 14a-11,
'under which Qwest and many other public compenies may have to include in
their proxy materials a limited number of candidates for the Board of
Directors who have been nominated by shareholders. Rule 14a-11 is likely to
be finalized and apply to annua! meetings held in 2004. Although we realize
we do not own enough stock to trigger the mandatory inclusion of qualified
shareholder nominees under Rule 14a-11, our proposal simply suggests that
the Board consider adopting this same procedure on a volunsary basis.

Each of us has continuously held the shares of common stock currently valued at
over $2,000 for more than one year. We intend to maintain our ownership position
through the date of the 2004 Annual Meeting We plan to introduce and speak for our
resolution at the Company’s 2004 Annual Meeting.

We thank you in advance for including our proposal in the Compeany’s next
definitive proxy statement. If you need any additional information please feel free to
contact us.

Sincerely yours,

ot @ lottnn

William A. Eckhardt
ENCLOSURES



STOCKHOLDER PROPOSAL ON PROXY ACCESS FOR DIRECTOR NOMINATIONS

Philip M. Graham, 1833 East Gary Street, Mesa, AZ, 85203, who owns 1,072 shares of
the Company’s common stock; W. Earl Powles Jr., 1301 W. Dunlap Ave, Phoenix, AZ
85021, who owns 1,220 shares of the Company's common stock; and William-A.
Eckhardt, 16814 E. Britt Ct., Fountain Hifls, AZ, 85268, who owns 931 shares of the
Company's common stock; hereby notify the Company that they intend to present the
following resolution at the 2004 Annual Meeting for action by the stockholders.

RESOLVED: The shareholders of Qwest hereby request the Board of Directors
to include in the Company’s proxy materials the name of eny Qualified Nominee for the
Board of Directors who has been nominated by a Qualified Shareholder.

For this resolution, a "Qualified Shareholder” is an individual or group holding at
least 5% of the Company's outstanding common stock for at least two years. A
. "Qualified Nominee" is an individual who consents to be nominated and is independent
of the company and of the Qualified Shareholder, as provided in the Securities and
Exchange Commission’s proposed Rule 14a-11, as it applies 1o situations where a
shareholder-nominated candidate qualifies for inclusion in a company's proxy.

This policy should be implemented in a manner that is not inconsistent with state
law, or with the procedures goveming notice, disclosure, liability, solicitation, supporting
statements and limits on the number of shareholder-nominated candidates, as provided

in proposed SEC Rule 14a-11.

SUPPORTING STATEMENT

In October 2003 the SEC proposed new Rule 14a-11, under which companies
may have to include in their proxy materials a limited number of director candidates
nominated by shareowners. The rationale, the SEC explained, is that shareholders who
are “dissatisfied with the leadership of a company generally must undertake a proxy
contest, along with its related expenses, to put nominees before the security holders for
a vote. A board's nominees, on the other hand, do not bear the cost of their candidates,
which are funded out of corporate assets.” '

We view the principle underlying the SEC's pending Rule — shareholder access
to the Company’s proxy to nominate board candidates — as critical to accountable
corporate govemance. Qwest, like most companies, does not give shareholders a
choice among competing candidates in director elections. As a result, it can be difficult
for shareholders to hold individual directors accountable or to register dissatisfaction
with the board's performance.
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Office of the Chief Counsel ZE «— O
- Division of Corporation Finance 35 &
. Securities & Exchange Commission ~ =

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Shareholder proposal to Qwest Communications International Inc.
from W, Earl Powles, Phillip M. Graham and William Eckhardt

BY HAND

. Dear Counsel:
I have been asked to respond on behalf of W. Earl Powles, Phillip M. Graham and

William A. Eckhardt (the “Proponents™) to the letter from counsel for Qwest
Communications International Inc. (“Qwest” or the “Company”) dated 16 January 2004

(“Qwest Letter”), in which Qwest advises that it plans to omit the Proponents’ resolution
concerning proxy access for security holder director nominations from the Company’s
2004 proxy materials. For the reasons set forth below, the Proponents respectfully ask

that the Division deny the no-action relief that Qwest seeks.

THE PROPONENTS’ RESOLUTION

The shareholder resolution offers an explicitly precatory and non-binding version
of the direct access shareholder proposal allowed under the Commission’s proposed

Exchange Act Rule 14a-11. The resolution states as follows:

RESOLVED: The shareholders of Qwest hereby request the Board of
Directors to include in the Company’s proxy materials the name of any Qualified
Nominee for the Board of Directors who has been nominated by a Qualified

Shareholder. _

~For this resolution, a "Qualified Shareholder" is an individual or group
holding at least 5% of the Company's outstanding common stock for at least two
years. A "Qualified Nominee" is an individual who consents to be nominated and
is independent of the company and of the Qualified Shareholder, as provided in
the Securities and Exchange Commission's proposed Rule 14a-11, as it applies to
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situations where a shareholder-nominated candidate qualifies for inclusion m a

company’s proxy.

This policy should be implemented in a ma.nner'that i.s not incogsis;;;nt
with state law, or with the procedures governing notice, disclosure, h;bldty,
solicitation, supporting statements and limits on the number of shareholder-

nominated candidates, as provided in proposed SEC Rule 14a-11.

In their Supporting Statement, Proponents concede explicitly that “[t]h.e .
proponents of thisprzzolution own less than 1% of Qwest's_stock. Thps, adoption of this
resolution would not require Qwest to include board candidates nommat:sd by
shareholders.” Proponents’ Supporting Statement makes it cl_ear that this pyecatory
proposal would not trigger the mandatory nominating mechanism p}'oposed in Rule 14a-
11, explaining that “[t]he SEC’s proposed Rule 14a-11 wou!d require a company to
include shareholder-nominated candidates in its proxy materials if shareholders adopt a '
resolution of the sort proposed here that is sponsored by holders of 1 %. of the company's
stock.” Proponents conclude: “We believe, nevertheless, that the principle of sl?arehc?lder
access to nominate directors is so important that we urge the Board to adopt this policy

" voluntarily rather than limit shareholders to what the SEC requires.”

In response, Qwest argues (at p. 2) that the proposal may be excluded under Rule
14a-8(i)(8) because it “elates to an election for membership on the company’s board of
directors or analogous governing body.” Qwest relies solely on no-action letter
precedents that issued prior to the Commission’s promulgation of proposed Rule 14a-11
and makes no argument concerning how proposed SEC Rule 14a-11 modifies the
application of Rule 14a-8(i)(8) in this limited context. ‘

We believe that Rule 14a-11 should modify the application of Rule 14a-8(i)(8) to
permit the very narrow class of precatory proposals that request a Company’s board to
implement a nomination process substantially identical to the procedure proposed by the
Commission under Rule 14a-11. An interpretation of Rule 14a-8(i)(8) that barred
shareholders from requesting that their Board of Directors voluntarily adopt a policy that
the Commission mandates under only slightly different circumstances would be perverse
and clearly contradict the policy rationale that underlies the Commission’s proposed
reform to facilitate security holder director nominations.

Qwest has failed to carry its burden of demonstrating why this exclusion would
apply in this context, as it is required to do under Rule 14a-8(g). See Amaigamated
Clothing and Textile Workers Union v. Wal-Mart Stores, Inc., 821 F. Supp. 877, 883
(S.D.N.Y. 1993). As we argue below, Qwest has not sustained its burden and the request
for no-action relief should therefore be denied.



Precedent Pre-dating the Rule 14a-11 Release is not Dispositive

i i -dating the Release of -
Proponents acknowledge that Staff interpretations pre -
3 11 support Qwest’s contention that shareholder proposals establishing
irector nominations have been omitted pursuant to Rule

Ith Plans, Inc. (23 February 2000). However, the
11 is inconsistent with

proposed Rule 14a-
a procedure for security holder d
142-8(i)(8). See, e.g., Oxford Health
policy embraced by the Commission in proposed Rule 14a- \
continued reliance on that precedent as applied to the narrow class of shareholder

proposals that request 2 Board of Directors to adopt volunta.rily.a mechanism for securéty
holder nominations that is substantially the same as the nomination procedure endorse

by the Comumission itself.

Differently put, there is no principled basis for taking two identical proposals ~
both proposing adoption of the nomination procedure contemplated by proposed Rule:
14a-11 ~ and holding that one “relates to an election” of board members and the other
does not so “relate” simply because one is sponsored by holders of one percent or less of
the outstanding shares, while the latter is sponsored by holders of more than one percent
of the shares. It would be one thing if the Proponents were urging a nomination
- procedure that differed from the one set out in proposed Rule 14a-11, either in terms of
the threshold vote needed, the number of directors who could be elected, or some other
_ variable. But that is not the situation we have here. The proposal explicitly requests
Qwest’s board to make it’s own decision to apply, in every important respect, the
Commission’s security holder nomination procedure. '

Qwest’s sole argument appears to be that the promulgation of Rule 14a-11 should
have no impact on the scope of Rule 14a-8(i)(8). We believe that a more fair ,
interpretation of the Release ~ as well as a more constructive and consistent policy
outcome — would be that the Commission intends to exempt from omission under Rule
14a-8(i)(8) the narrow class of security holder tesolutions that propose a nomination
mechanism consistent with Rule 14a-11. Whether such a proposal directly triggers a
mandatory nomination procedure, or instead merely urges a board to adopt that same
procedure without a binding effect, as a matter of good corporate governance, should be
equally positive outcomes from the perspective of federal securities law.

Proponents’ interpretation is supported by the Release, which in several contexts
anticipates the need to distinguish between direct access proposals that will or will not be
eligible to trigger the binding nomination procedure. For example, Release footnote 76
clearly anticipates a situation where both a potentially triggering and non-triggering
direct access proposal are submitted by shareholders. In such cases the Commission
appropriately gives precedence to the direct access proposal that is sponsored by a holder,
or group of holders, eligible to trigger the mandatory nomination access procedure if the
proposal wins the support of a majority of votes cast. Footnote 76 states in full:

Exchange Act Rule 14a-8(i)(11) {17 CFR 240.14a-8(i)(11)] permits companies to
exclude duplicative security holder proposals. We have proposed an instruction
to Exchange Act Rule 14a-8(i)(11) to specify that, where a company receives



r proposal, the company would not

“direct access” security holde .
mare e e cess proposal received by a holder

be permitted by that rule to exclude a dz’{e.ct acces
of r]r)zore than 1% of the company's securifies. [italics added]

Release footnote 76 thus contemplates “direct access” pr.o.pos:,als that are not :
submitted by “a holder of more than 1% of the company’s securtties. And although the
Commission clearly intends that a proposal eligible to be a triggening proposal shouldo
take precedence over “the earlier submitted proposal by a securty l:no{der that :!IOIdS 1%
or less of the registrant’s securities,” it scems clear that the Commission anticipates non-

triggering direct access proposals of the kind at issue here.

The Exclusion of Precatory Direct Access Proposals would Undermine
the Commission’s Policy Objectives

Even if the Commission seeks to limit the ability of shareholders to trigger a
binding resolution, it should clarify that the rule permits precatory resolutions requesting
a company’s board of directors to adopt the Commission’s Rule 14a-11 procedures
voluntarily. Since the proposed Rule 14a-11 posits that mandating proxy access for the

_nominees of large and long-term security holders is justified when a certain degree of
dissatisfaction with a company’s proxy process is evidenced, then it makes sense to

allow shareowners an opportunity to demonstrate the degree of support for a direct access
mechanism short of a binding process. Advisory proposals along the same line as the
proposed mandatory resolutions can have a therapeutic effect on corporate governance.
The presence of such non-binding proposals on the proxy ballot can permit a significant
degree of feedback about investor satisfaction with board performance — and do so
without triggering a mandatory mechanism for contested elections.

We submit that the interpretation advanced here is consistent with the policy goals
of the proposed Rule 14a-11 while avoiding the pitfalls identified by the Division of
Corporation Finance in its July 2003 Staff Report.> That report included among its five
principal alternatives one that would substantially reinterpret or amend Rule 14a-8(1)(8)
to “allow for inclusion of proposals seeking to establish a process to allow shareholder to
access a company’s proxy card in a non-control context.” (Staff Report, at 28.) This
alternative would have provided “shareholders with the flexibility to draft each proposal
to establish different thresholds for ownership, length of holding period and other o
applicable requirements, on which all of a company’s shareholders could then vote.”

' Release No. 34-48626, 68 Fep. REG, 60819 (23 October 2003), states: “Instruction to paragraph (i)(11):
For purposes of this paragraph, a proposal requesting that the company become subject to the security
holder nomination procedure set out in § 240.14a-11 that is submitted by a more than 1% security holder
may not be excluded on the basis that it duplicates a previously submitted proposal by a security holder that
holds 1% or less of the registrant's securities. In this instance, the earlier submitted proposal by a security
holder that holds 1% or less of the registrant’s securities may be excluded under this paragraph.”

% SEC Division of Corporation Finance, Staff Report: Review of the Proxy Prbcess Regarding the
Nomination and Election of Directors (15 July 2003).



iJn the case of a precatory
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proposal, the board would not be required to implement the proposal.”

This concern about opening the floodgates to a wide variety of non-binding proxy

jteri i in the.
ith di t thresholds and criteria, was laid to rest in
oL o s I lle:sthe Commission selected the first and most

le. In proposing Rule 14a- ( ! 't :
gﬁf“ﬂ,&g the pDisision’s five broad policy alte.rnat,l,ves, ‘requmr;g tc:,lzrt;f::lge:t}txz
include shareholder nominees in company proxy materials.” (Jd., at 7.) . e”, ihough the
Commission chose to mandate a particular procedure r.aﬂ:aer than to radically r;(;im'fn y
exception to Rule 14a-8(i)(8), neither would the public mterest be‘served py wn% he
exception to (i)(8) so narrow that non-triggering proposals otherwise consistent W the
Rule 14a-11 nominating procedure would be barred. Indeed, the ogppsxte is clearly the
case. Nearly every policy benefit cited by the Commission for permutting a trigger based
on a majority of votes cast for a direct access shareholder proposal would be reinforced if
long-term holders meeting Rule 14a-8’s lower ownership thresl_xold_ were allqwed to place
non-triggering requests for adoption of the SEC’s nomination procedure before

shareholders at a larger number of companies.

According to the Release, the Commission’s primary policy objectives include
“giving security holders a more effective role in the proxy process in connection with the
. nomination and election of directors” and making corporate boards “more responsive and
accountable to security holders, as well as, in many instances, more diverse.” 68 FED.
REG. at 60786. On the other hand, the Commission also expressed an interest in avoiding
the undue complexity, cost and contention that could result if mandatory direct access is
readily available at companies where security holders had not evidenced dissatisfaction
with the responsiveness of the proxy process. In the effort to strike an appropriate
balance, the Commission proposed triggers and ownership thresholds that severely limit
the number of companies compelled to include security holder nominees in the company
proxy. Indeed, with respect to the likelthood that proponents eligible to sponsor a
triggering proposal will be commonplace, the Commission observed that “[t]he
submission of security holder proposals by security holders that own 1% of the shares
outstanding is currently relatively rare, however.” (Id at 60790-01). The Release notes
that a “sample of 237 security holder proposals submitted in 2002 found that only three
were submitted by an owner of more than 1% of the shares outstanding,” and tbat of
these three, only one received in excess of 50% of the votes cast. (/d.)

* The Staff Report notes that unlike a direct access proposal cast as a bylaw or binding resolution, a
precatory direct access proposal need not be viewed as resulting in contested ejections since it would be the
board of directors*® decision to adopt and implement the nomination procedure. The Report states: “[TThe
majority of shareholder proposals under this alternative likely would be precatory. In such acase. ..
[b)ecause the board would decide whether to implement the process, the nomination of a candidate to the
board by a shareholder likely should not be viewed as a ‘contest’ as defined by Exchange Act Rule 14a-
12(c). The Commission could take the position that the board’s decision to implement a process to allow
shareholders to nominate candidates to the board constitutes, in essence, board sanctioning of these
nominees and, thus, there would not be a ‘contest’ as defined by Exchange Act Rule 142-12(c).” Staff

Report, at 29.
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Whether or not proposals sponsored by holders eligible to trigger the mandatory
nomination procedure will be “relatively rare,” the two primary policy gc_wals of Rule- 14a-
11 will be extended to many more companies and millions more security holders if t?xe
Commission permits precatory direct access proposals to be debated agd voluntaply
adopted based on feedback from shareholders at a larger numper. of public companies.
Many of the comments filed in response to the Release emphasize that the ﬁzedbfzck and
deterrent effect of Rule 14a-11 are likely to beneficially impact far more companies than
the triggering of mandatory nominations that only a tiny handful of institutional investors
will be in a position to use. As a result, if the Commission intends, as it claims, that Rule
14a-11 will give security holders “a more effective role” in the proxy process and make
boards “more accountable and responsive” to security holder dissatisfaction, the first step
is to ensure that it is possible to measure security holder dissatisfaction. Neither boards,
nor large institutional investors, nor the media, nor even the Commission will be able to
measure the impact of this reform effort without the more extensive investor feedback
that will be possible if smaller long-term holders can bring precatory, nop-triggering
direct access proposals to a vote under the less stringent ownership thresholds that apply .
to other shareholder proposals submitted pursuant to Rule 14a-8.

‘Conclusion

_Because Qwegt has failed to meet its burden of demonstrating that Proponents’
resqhmon may be omitted under Rule 14a-8, the Proponents respectfully ask you to
advise Verizon that the Division cannot concur with the Company’s objections.

N Thank you for your consideration of these points. Please feel free to contact me if
additional information is required.

Please note that I am moving my office next week. As of 1 February 2004, I can
be reached at: ’

5301 Wisconsm Avenue, N.W., Suite 350
Washington, D.C. 20015-2015
(202) 364-1050 Fax: (202) 364-9960

Very truly yours,

(s 7 Poebwcd—

Comish F. Hitchcock

cc:  Stephen E. Brilz, Esq.
W. Earl Powles
Phillip M. Graham
William Eckhardt



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connsction with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 142-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal.-Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company's
proxy material, ’



CORNISH F. HITCHCOCK
ATTORNEY AT Law
5301 WiscoNsIN AVENUE, N.W., SuiTe 350
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17 March 2004

Oftice of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, NW

Washington, DC 20549

. ?
tutte

\
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Re:  Request of Qwest Communications International Inc. for
reconsideration of Division letter regarding shareholder proposal =~ - -
of W. Earl Powles, Philip M. Graham and William A. Eckhardt =

60 i

By courier
Dear Counsel:

I have been asked by the proponents of this resolution (the "Proponents") to
respond to the letter from Qwest Communications International Inc. ("Qwest" or the
"Company") seeking reconsideration of the Division's letter of 23 February 2004
advising that the Division did not concur with the Company's arguments for excluding
the resolution. As we explain more fully below, the Company has not carried its
burden of establishing that the resolution is invalid, and reconsideration should be
denied. The points made in Qwest's latest filing are largely answered by the
Proponents' eatlier letter, which is attached to Qwest's filing and which we incorporate
by reference to avoid repetition.

In brief, the resolution has its roots in the Commission's proposed Rule 14a-11,
which would create a mechanism for shareholder-nominated candidates to gain access
to company-prepared proxy materials if certain "triggers" are met. One proposed
trigger 1s the adoption by a company's shareholders of a resolution allowing a
"qualified shareholdet" to nominate a "qualified nominee" and to have the latter's
name and related information appear in the company-prepared statement and card.

Proposed Rule 14a-11 contemplates that such an access proposal would, if

adopted, have a binding effect on the company if it is sponsored by the holder or
holders of at least one percent of a company's stock. The question presented by the

Jrver i )
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Proponents' resolution is: May holders of less than one percent of a stock make a
precatory request that their company adopt a similar access policy, recogmzmg that the
proposal would not be binding on the company if adopted? ‘

Qwest correctly points out that the Division allowed exclusion of proxy access
proposals in a seties of early 2003 lettets that relied upon Rule 14a-8(1)(8), which
permits the exclusion of a proposal that "relates to an election for membership on the
Company s board of directors." Qwest argues, however, that this interpretation
remains unaffected by the Commission's promulgation of a proposed proxy access rule
and more recent developments

The problem with this argument is that it never comes to grips with the
following issue: Given the Commission's decision to propose a rule that would alter
the standards regarding director contests and access to company-prepared proxy
matetials, how can one say that an access proposal "relates to ani election” of directors
under Rule 14a-8(1) (8) if it is sponsored by holders of less than one percent of the
stock, but does not "relate [] to an election” of directors if it is sponsored by holders
of over one percent of the stock? There is no good reason why the words of the (i)(8)
exclusion requiré that identical proposals be treated in opposite ways depending on the
idenuty of the proponent. We believe that a more fair interpretation of the Release —
as well as a more constructive and consistent policy outcome — would be that the
Commission intends to exempt from omission under Rule 14a-8(1)(8) the narrow class
of security holder resolutions (both precatory and potentally mandatory) that propose
a direct access nomination mechanism consistent with Rule 14a-11.

The Division considered the proper scope of the ()(8) exclusion in a July. 2003
staff report that preceded issuance of proposed Rule 14a-11. One of the concerns
expressed at the time was that a more liberal interpretation of Rule 14a-8(i)(8) might
prompt a plethora of proposals for different forms of proxy access. No such concern
is raised by the Proponents' proposal, however. It tries to hew to the contours of
proposed Rule 14a-11 in terms of who is a "qualified shareholdet" and "qualified
nominee." The only difference between the Proponents' direct access resolution and
one sponsoted by holders of more than one petcent of the stock is that the Company
would be bound by a resolution proffered by the latter, though not the former.

This appears to be the lesson from the Division's ruling here and in Verigon
Communications Ine. (28 January 2004), which permitted the exclusion of an access
- proposal not because the Division agreed with the sort of (1)(8) arguments that Qwest
advances here, but because the Vm’gon proposal strayed from the proposed rule's
criteria for a "qualified shareholdet," 7.e., proposing only a one-year holding petiod,
rather than the two years in the proposed rule.



Thus, contrary to Qwest's arguments, the effect of the Proponents' resolution

- would be that small shareholders could proffer a non-binding proposal asking their

company to adopt a nomination process of the sort that the company would be

obliged to adopt if the same proposal were offered by a larger shareholder and

adopted by the shareholders. Allowing smaller shareholders to offer non-binding

proposals that adhere to proposed Rule 14a-11 is thus a valuable way for shareholders
to register their views about a board's performance.

Qwest's recent letter focuses on footnotes 74 and 76 of the Release proposing
new Rule 14a-11. Simply put, there is no basis for Qwest's argument that these notes
demonstrate the Commission's unwillingness to modify the application of Rule 14a-
8(1)(8) to permit both potentially triggering and precatory direct access proposals,
provided that the latter requests a Company’s board to implement a nomination
process substantially identical to the procedure proposed by the Commission under
Rule 14a-11. Qwest claims that footnote 74 of the Release expressly states that only
shareholder proposals sponsored by proponents qualified to trigger the mandatory
nominating procedure would be exempt from omission under Rule 142-8(i)(8). We
believe that this argument goes too far. Footnote 74 of the Release states that the
" Commission intends to amend Rule 142-8(1)(8) to “make clear that a company may not
rely on the exclusion permitted by that paragraph (i.c., the exclusion for proposals
relating to the election of ditectors) to exclude a proposal that the company become
subject to the procedute in proposed Exchange Act Rule 14a-11.” This cannot and-
should not be read as suggesting a policy to exclude precatory proposals requesting a
company to subject itself voluntarily to the exact same procedure established by the
Commission in proposed Rule 14a-11. Rather, we interpret the final sentence of
footnote 74 as a limiting clause that is intended to clarify that shareholder proposals
related to director elecdons “other than a direct access proposal” of the kind
envisioned under Rule 14a-11 would continue to be subject to potential exclusion
_ under Rule 142-8(1)(8). Whether such a proposal directly triggers a mandatory
nomination procedure, or instead merely urges a board to voluntarily adopt the
identical Commission-prescribed procedure, should be equally positive outcomes from
the perspective of federal securities law.

With respect to footnote 76, Qwest fails to rebut the analysis in our prior letter,
which we incorporate by reference here. Footnote 76 expressly contemplates a
situation where a company receives two "direct access" proposals, one from a small
shareholder and the second from a one percent holder eligible to trigger the
mandatory nomination access procedure. In such cases, the company may not exclude

the (potentially binding) latter proposal because it had received the precatory proposal
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first.- The Division's ruling here simply confirms a common sense reading of these
footnotes, and Qwest's argument does not add anything new.

In short, the conclusions reached by the Division here and in Verizon combine
the twin virtues of being easy to understand and administer while simultaneously
advancing the policy goals identified by the Commission in the release proposing a
new Rule 14a-11. Qwest's argument that the (i)(8) exclusion requires otherwise is not
persuasive, and the Company's request for reconsideration should therefore be denied.

Finally, in its letter of March 9, Qwest advances a new argument based on a
claim that “the Proposal would allow any ‘Qualified Nominee’ to be included in the
Company’s 14a-11.” (Qwest Letter, Page 3.) Qwest concedes that the resolution
explicitly urges Qwest’s Board to implement the shareholder nomination procedure “7z
a manner that is not inconsistent with state law, or with the procedures governing notice,
disclosure, liability, solicitation, supporting statements and lwits on the number of
shareholder-nominated candidates, as provided in proposed SEC Rule 14a-11.” [emphasis added]

Qwest nevertheless asserts that because the procedural congruity urged by
Proponents would not be binding on Qwest’s Board, it creates the possibility the
Board will choose to adopt a procedure different from the procedure in Rule 14a-11.
However, 2 Board’s discretion to alter the procedure urged by Proponents is common
to all precatory proposals. Unlike the situation where a majority of shares ate cast in
favor of a direct access proposal eligible to trigger the mandatory nomination: process,
a Board faced with a precatory proposal has the discretion to alter the procedural
details of the nomination mechanism (consistent with state law), just as it could adopt
such a mechanism on its own, even in the absence of any direct access proposal.

Thank you in advance for your consideration of these views. Please do not
~ hesitate to contact me if there is any further information that we can provide.

Very truly yours,
Const. 7l
Cornish F. Hitchcock

cc:  Bran J. Lane, Esq.
Stephen E. Bulz, Esq.
Mr. W. Earl Powles
Mr. Philip M. Graham
Mr. William A. Eckhardt
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Office of Chief Counsel o
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Securities and Exchange Commission P ‘
450 Fifth Street, N.W. P
Washington, D.C. 20549 :

P

Re:  Supplemental Correspondence Regarding Request for Reconsideration . <
Stockholder Proposal of W. Earl Powles, Philip M. Graham and
William A. Eckhardt
Securities Exchange Act of 1934—Rule 14a-8

Dear Ladies and Gentlemen:

On January 16, 2004, our client Qwest Communications International Inc. (the
"Company") requested, pursuant to Rule 14a-8(j), that the staff of the Division of Corporation
Finance (the "Staff") concur that it would not recommend action against the Company as a result
of the Company's determination to omit the stockholder proposal discussed in the attached
correspondence (the "Proposal”) submitted to the Company by W. Earl Powles, Philip M.
Graham and William A. Eckhardt (collectively, the "Proponents"). By letter dated February 23,
2004, the Staff denied the Company's January 16, 2004 request. On March 9, 2004, the
Company submitted a letter requesting reconsideration due to the fact that the proposal was not a
"Direct Access Proposal” and that it could therefore be excluded under Rule 14a-8(i)(8). Ina
letter dated March 17, 2004, the Proponents, through counsel, responded to our request for
reconsideration. This letter is intended to respond to the letter from the Proponents' counsel. In
accordance with Rule 14a-8(j), a copy of this letter and its enclosures is being mailed on this date
to the Proponents and their counsel.

The Proponents' counsel argues that the Proposal "has its roots in the Commission's
proposed Rule 14a-11." Yet, more than roots are needed to qualify for the carve-out contained in

LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO
LONDON PARIS MUNICH ORANGE COUNTY CENTURY CITY DALLAS DENVER
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footnote 74 to the Commission's proposing release. See Exchange Act Release No. 34-48626
(October 14, 2003). There are distinct differences between the Proposal and proposed Exchange
Act Rule 14a-11 ("Proposed Rule 14a-11"), and these differences are sufficient to render the
Commission's carve-out for "Direct Access Proposals" inapplicable to the Proposal. As we noted
in our March 9 letter, unlike Proposed Rule 14a-11, the Proposal would permit direct access by
holders of less than one percent of the outstanding common stock. As a further example, the
Proposal defines "Qualified Shareholder" as a person holding at /east 5% of the Company's
outstanding stock. In contrast, Proposed Rule 14a-11, which is based on the rules under
Exchange Act Section 13(d), would permit nominations from shareholders or groups of
shareholders who "beneficially own, either individually or in the aggregate, more than 5% of the
company's securities” (emphasis added). Accordingly, the Proposal would permit holders of
exactly 5% of the Company's outstanding securities to use Proposed Rule 14a-11 without
requiring the filing of a Schedule 13G, the notice required under Proposed Rule 14a-11 to alert a
company that a shareholder or shareholder group satisfies the ownership threshold and intends to
nominate a direct access nominee.

For these reasons, and the reasons set forth in the Company's January 16, 2004 letter and
our March 9, 2004 letter, the Proposal is sufficiently different from Proposed Rule 14a-11 that
the Proposal is not a "Direct Access Proposal." Accordingly, the Company believes that the
Proposal is properly excludable under Rule 14a-8(1)(8) as relating to the election of directors.

* % %

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Should you disagree with the conclusions set
forth in this letter, we respectfully request the opportunity to confer with you prior to the
determination of the Staff's final position. Please do not hesitate to call me at (202) 887-3646, or
Stephen E. Brilz at (303) 992-6244, if we can be of any further assistance in this matter.

Sincerely,

p\}\,uvy\, QZ erk/%wm

Brian J. Lane

BIL/eai

Enclosures
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cc: Stephen E. Brilz, Esq., Qwest Communications International Inc.
Philip M. Graham
W. Earl Powles, Jr.
William A. Eckhardt
Cornish F. Hitchcock, Esq.

70279011 _1_doc
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

DMVISION OF
CORPORATION FINANCE
“ February 23, 2004 ’
Stephen E. Brilz | K/ -
Qwest Communications Intenational Inc. Agtt . / %
1801 California Street Sactlon! —
Denver, CO 80202 Rulet /.y/g
Re:  Qwest Communications International Inc. Publie 73
Incoming letter dated January 16, 2004 _ Availabiltty .
Dear Mr. Brilz:

This is in response to your letter dated January 16, 2004 concerning the
shareholder proposal submitted to Qwest by W. Earl Powles, Philip M. Graham, and
William A. Eckhardt. We also have received a letter on the proponents’ behalf dated
January 30, 2004. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the

proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely,
Btctin 7 e

Martin P. Dunn
Deputy Director

Enclosures

cc:  Corish F. Hitchcock
5301 Wisconsin Avenue, N.W., Suite 350
Washington, DC 20515

PUBLIC REFERENCE COPY



February 23, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

‘Re:  Qwest Communications International Inc.
Incoming letter dated January 16, 2004

The proposal requests that the board include in its proxy materials the name of
any “Qualified Nominee” submitted by a “Qualified Shareholder.”

We are unable to conclude that Qwest has met its burden of establishing that
Qwest may exclude the proposal under rule 14a-8(i)(8). Accordingly, we do not believe
that Qwest may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(8).
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Office of the Chief Counsel &% o
‘.‘.'h'..? \D

Division of Corporation Finance

U.S. Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Qwest Communications International Inc. - Stockholder Propasal of W. Earl

Powles, Philip M. Graham and William A. Eckhardt// A

Ladies and Gentlemen:

In accordance with Rule 14a-8(j) promulgated under the Securities Exchange Act of
1934, as amended, Qwest Communications International Inc., 8 Delaware corporation (the
“Company”), respectfully requests the concurrence of the staff of the Division of Corporation
Finance (the “Staff”) of the United States Securities and Exchange Commission (the
“Commission”) that it will not recommend any enforcement action to the Commission if the
Company excludes from its proxy materials for its 2004 Annual Meeting of Stockholders (the
“Proxy Materials™) a stockholder proposal and supporting statement (the “Proposal”) submitted
by W. Earl Powles, Philip M. Graham and William A. Eckhardt (the “Proponents™). The
Company intends to file a definitive copy of the Proxy Materials with the Commission eighty or
more days after the date of this letter.

In accordance with Rule 14a-8(j), enclosed herewith for filing are six copies of this letter
and its exhibit. By delivery of a copy of this letter to the Proponents, in accordance with Rule
14a-8(j), the Company hereby notifies the Proponents of its intention to exclude the Proposal
from the Proxy Materials.

As discussed more fully below, the Company believes that it may exclude the Proposal

from the Proxy Materials pursuant to Rule 14a-8(i)(8) because the Proposal relates to an election

for membership on the Company’s Board of Directors (the “Board™).
L Proposal
The Proposal, a copy of which is attached hereto as Exhibit A, reads in part as follows:

RESOLVED, The shareholders of Qwest hereby request the Board
to include in the Company’s proxy materials the name of any
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Qualified Nominee for the Board of Directors who has been
nominated by a Qualified Shareholder.

For this resolution, a *“Qualified Shareholder” is an individual or
group holding at least 5% of the Company’s outstanding common
stock for at Jeast two years. A “Qualified Nominee” is an
individual who consents to be nominated and is independent of the
company and of the Qualified Shareholder, as provided in the
Securities and Exchange Commission’s proposed Rule 14a-11, as
it applies to situations where a shareholder-nominated candidate
qualifies for inclusion in a company’s proxy.

I.  Reason for Exclusion
Rule 142a-8(i)(8) — The Proposal Relates to an Election for Membership to the Board

Rule 14a-8(i)(8) permits the exclusion of a stockholder proposal from a company’s proxy
" materials if it “relates to an election for membership on the company’s board of directors or
analogous governing body.” The Commission has stated that the principal purpose of Rule 14e-
8(i)(8) is “to make clear, with respect to corporate elections, that Rule 14a-8 is not the proper
means for conducting campaigns or effecting reforms in elections of that nature, since other
proxy rules. . . are applicable thereto.” Securities Exchange Act Release No. 34-12598 (July 7,

1976).

The Staff has previously concluded that stockholder proposals seeking to require a
company to include stockholder nominees in the company’s proxy materials may be excluded
under Rule 14a-8(i)8), or its predecessor, Rule 14a-8(c)(8), stating that these proposals “rather
than establishing procedures for nomination or qualification generally, would establish a
procedure that may result in contested elections of directors.” E.g. Eastman Kodak Co. (Feb.
28, 2003); The Bank of New York Co., Inc. (Feb. 28, 2003); AOL Time Wamer Inc. (Feb. 28,
2003); and Citigroup Inc. (Apr. 14, 2003) (all permitting exclusion of a proposal to amend the
bylaws to require that the company include the name, along with certain disclosures and
statements, of any person nominated for election to the board by a stockholder who beneficially
owns 3% of more of the company’s outstanding common stock). See also Storage Technology
Corp. (Mar. 22, 2002) (permitting exclusion of a proposal to amend the bylaws to require the
company to include in its proxy materials the name of each candidate for director nominated by a
stockholder); General Motors Corp. (Mar. 22, 2001) (permitting exclusion of a proposal that the
company include in its proxy materials the names of all nominees for director); The Coca-Cola
Co. (Jan. 24, 2000) (permitting exclusion of a proposal that the company include in its proxy
materials candidates for the board nominated by the holders of at least three percent of the
company’s common stock); Citigroup Inc. (Jan. 21, 2000) (permitting exclusion of a proposal
that the company include in its proxy materials candidates for the board nominated by the
holders of at least three percent of the company’s common stock); BellSouth Corp. (Feb. 4,
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1998) (permitting exclusion of a proposal to amend the bylaws to provide that stockholder
nominees to the board be included in the company’s proxy materials even if the board
recommended a vote against such person); and Unocal Corp. (Feb. 8, 1991) (permitting the
exclusion of a proposal to amend the bylaws to require the company to include stockholder
nominees in its proxy materials).

The Company believes that the Proposal is identical in substance to the proposals
addressed by the Staff in the above-noted no-action letters and according is properly excludable
from the Proxy Materials under Rule 14a-8(i)(8).

1. Conclusion

For the reasons set forth above, the Company respectfully requests that the Staff confirm
that it will not recommend any enforcement action to the Commission if Company excludes the
Proposal from the Proxy Materials. If the Staff disagrees with the Company’s view that the
_Proposal may be excluded from the Proxy Materials, the Company respectfully requests that it
have an opportunity to discuss such decision with the Staff prior to the Staff issuing a formal

" response.

Please do not hesitate to contact the undersigned at (303) 992-6244 with any comments,
questions or requests for additional information regarding the foregoing.

Sincerely,

A

Stephen E. Brilz
Vice President and Assistant Secretary

cc: Richard N. Baer
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December 24, 2003

Richard N. Baer

Executive Vice President,

Geueral Counsel and Corporate Secretary
Qwest Communications Intemational, Inc.
1801 California Street, $2* Floor
Denver, CO 80202

Dear Mr. Baer:

We hereby submit the attached stockholder proposal for inclusion in the
Company's 2004 proxy statement as provided under Securitics and Exchange
Commission Rule 14s-8.

Our stockholder resolution and supporting statement requests the Board of
Directors to include in Qwest’s proxy materials the name of any Qualified Nominee for
the Board of Directors who has been nominated by a Qualified Shareholder.

As you likely know, in October the SEC proposed new Rule 14s-11,
under which Qwest and many other public companies may have to include in
their proxy matcrials a limited number of candidates for the Board of
Directors who have been nominated by shareholders. Ruie 14a-11 is likely to
be finalized and apply to annual meetings held in 2004. Although we realize
we do not own enough stock to trigger the mandarory inclusion of qualified
shareholder nominees under Rule 14s-11, our proposal simply suggests that
the Board consider adopting this same procedure on a vofuntary basis.

Eachofmhaconnnmmlyheldtheshamofcommonstockwremlyvﬂuedat
over $2,000 for more than one year. We intend to maintain our ownership position
through the date of the 2004 Annual Mecting. We plan to introduce and speak for our
resolution &t the Compeny’s 2004 Annual Meeting.

We thank you in advance for including our proposal in the Compeny’s next
definitive proxy statement. If you need any additional information pleasc feel free to
contact us.

Sincerely yours,

Yot Wlottnn

William A. Eckhardt
ENCLOSURES



STOCKHOLDER PROPOSAL ON PROXY ACCESS FOR DIRECTOR NOMINATIONS

Philip M. Graham, 1833 East Gary Street, Mesa, AZ, 85203, who owns 1,072 shares of
the Company’s common stock; W. Earl Powles Jr., 1301 W. Dunlap Ave, Phoenix, AZ
85021, who owns 1,220 ghares of the Company’s common stock; and William-A.
Eckhardt, 16814 E. Britt Ct,, Fountain Hills, A2, 85268, who owns 8§31 shares of the
Company’s common stock; hereby notify the Company that they intend to preserit the
following resolution at the 2004 Annual Meeting for action by the stockholders.

RESOLVED: The shareholders of Qwest hereby request the Board of Directors
to include in the Company’s proxy materials the name of eny Qualified Nominee for the
Board of Directors who has been nominated by a Qualified Shareholder.

For this resolution, a "Qualified Shareholder” is an individual or group holding at
least 5% of the Company's outstanding common stock for at jeast two years. A
. "Qualified Nominee" is an individual who consents 1o be nominated and is independent
of the company and of the Qualified Shareholder, as provided in the Securities and
Exchange Commission's proposed Rule 14a-11, as it applies to situations where a
shareholder-nominated candidate qualifies for inclusion in @ company's proxy.

This policy should be implemented in a manner that is not inconsistent with siate
law, or with the procedures governing notice, disclosure, liability, solicitation, supporting
statements and limits on the number of shareholder-nominated candidates, as provided
in proposed SEC Rule 14a-11.

SUPPORTING STATEMENT

in October 2003 the SEC proposed new Rule 14a-11, under which companies
may have to include in thelr proxy materials a limited number of director candidates
nominated by shareowners. The rationale, the SEC explained, is that shareholders who
are "dissatisfied with the leadership of 8 company generally must undertake & proxy
contest, along with its related expenses, to put nominees before the security holders for
a vote. A board's nominees, on the other hand, do not bear the cost of their candidates,
which are funded out of corporate assets.” ‘

We View the principle underlying the SEC's pending Rule ~ shareholder access
to the Company’s proxy to nominate board candidates ~ as critical to accountable
corporete govemance. Qwest, iike most compenies, does not give sharehoiders a
choice among competing candidates in director elections. As a result, it can be difficult
for shareholders 1o hold individual directors accountable or to register dissatisfaction
with the board's performance.
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Office of the Chief Counsel
- Division of Corporation Finance
. Securities & Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549
Shareholder proposal to Qwest Communications International Inc,
W, W i Graham i

BY HAND

. Dear Counsel:

I have been asked to respond on behalf of W. Earl Powles, Phillip M. Graham and
William A. Eckhardt (the “Proponents”) to the letter from counsel for Qwest
Communications International Inc. (“Qwest” or the “Company”) dated 16 January 2004
(“Qwest Letter™), in which Qwest advises that it plans to omit the Proponents’ resolution
concemning proxy access for security holder director nominations from the Company’s
2004 proxy materials. For the reasons set forth below, the Proponents respectfully ask
that the Division deny the no-action relief that Qwest seeks,

THE PROPONENTS® RESOLUTION
The shareholder resolution offers an explicitly precatory and non-binding version
of the direct access shareholder proposal allowed under the Commission’s proposed
Exchange Act Rule 14a-11. The resolution states as follows:

RESOLVED: The shareholders of Qwest hereby request the Board of

Directors to include in the Company’s proxy materials the name of any Qualified
Nominee for the Board of Directors who has been nominated by a Qualified

Shareholder. _
For this resolution; a "Qualified Shareholder" is an individual or group

holding at least 5% of the Company’s outstanding common stack for at least two
years. A "Qualified Nominee" is an individual who consents to be nominated and

is independent of the company and of the Qualified Shareholder, as provided in
the Securities and Exchange Commission's proposed Rule 14a-11, as it applies to

Re:
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situations where a shareholder-nominated candidate qualifies for inclusion in a
company’s proxy.
i i i i that is not inconsistent
This policy should be implemented in a fnanner. ; nsiste
with state lap:, or with the procedures governing notice, disclosure, habli‘l;ty,
solicitation, supporting statements and limits on the number of shareholder-
nominated candidates, as provided in proposed SEC Rule 14a-11.

In their Supporting Statement, Proponents concede explicitly that “[t]h; .
proponents of th‘muprl:olugon own less than 1% of Qwest’s_stock. Thus, adoption of this
resolution would not reguire Qwest to include board candndates nomma{ed by
shareholders.” Proponents’ Supporting Statement makes it cl.w that this precatory
proposal would not trigger the mandatory nominating mechanism p}'oposed in Rule 14a-
11, explaining that “[tJhe SEC’s proposed Rule 14a-1 1 would require a company to
include shareholder-nominated candidates in its proxy materials if sharcholders adopt a
resolution of the sort proposed here that is sponsored by holders of 1% of the company's
stock.” Proponents conclude: “We believe, nevertheless, that the principle of sl;arehc?lder
access 1o nominate directors is so important that we urge the Board to adopt this policy
voluntarily rather than limit sharcholders to what the SEC requires.”

. In response, Qwest argues (at p. 2) that the proposal may be excluded under Rule

14a-8(i)(8) because it “relates to an election for membership on the company’s board of
directors or analogous governing body.” Qwest relies solely on no-action letter
precedents that issued prior to the Commission’s promulgation of proposed Rule 14a-11
and makes no argument conceming how proposed SEC Rule 14a-11 modifies the
application of Rule 14a-8(i)}(8) in this limited context. .

We believe that Rule 14a-11 should modify the application of Rule 14a-8(i)(8) to
permit the very narrow class of precatory proposals that request a Company’s board to
implement a nomination process substantially identical to the procedure proposed by the
Commission under Rule 14a-11. An interpretation of Rule 14a-8(i)(8) that barred
shareholders from requesting that their Board of Directors voluntarily adopt a policy that
the Commission mandates under only slightly different circumstances would be perverse
and clearly contradict the policy rationale that underlies the Commission’s proposed
reform to facilitate security holder director nominations.

Qwest has failed to carry its burden of demonstrating why this exclusion would
apply in this context, as it is required to do under Rule 14a-8(g). See Amalgamated
Clothing and Textile Workers Union v. Wai-Mart Stores, Inc., 821 F. Supp. 877, 883
(S.D.N.Y. 1993). As we argue below, Qwest has not sustained its burden and the request
for no-action relief should therefore be denied.



recedent Pre-dating the ule 142-11 Release is not Dis ositi

i i -dating the Release of -

Proponents acknowledge that Staff interpretations pre -
roposed R‘:ﬁe 14a-11 support Qwest’s contention that share holdef proposals estabhshng :

g rocedure for security holder director nominations havé been omifted pursuant to Rule -

ltfa-S(i)(S). See, e.g., Oxford Health Plans, Inc. (23 February. 2_009). ‘Hzxevg:{] the
policy embraced by the Commission in propgsed Rule 14a-11 is inconsist ho‘;,:l
continued reliance on that precedent as applied to the parrow class of share y er )
proposals that request a Board of Directors to adopt vohmta_nly‘a mechanism for dse::;ty
holder nominations that is substantially the same as the nomination procedure endo:

by the Commission itself.

Differently put, there is no principled basis for taking two identical proposals ~
both proposing algol;)tion of the nomination procedure contemplated by proposed Rule
14a-11 — and holding that one “relates to an election” of board members and the other
does not so “relate” simply because one is sponsored by holders of one percent or less of
the outstanding shares, while the latter is sponsored by holders of more than one percent
of the shares. It would be one thing if the Proponents were urging a nommation
- procedure that differed from the one set out in proposed Rule 14a-11, either in terms of
.the threshold vote needed, the number of directors who could be elected, or some other
. variable. But that is not the situation we have here. The proposal explicitly requests
Qwest’s board to make it’s own decision to apply, in every important respect, the
Commission’s security holder nomination procedure.

Qwest’s sole argument appears to be that the promulgation of Rule 14a-11 should
have no impact on the scope of Rule 14a-8(}(8). We believe that a more fair _
interpretation of the Release — as well as a more constructive and consistent policy
outcome — would be that the Commission intends to exempt from omission under Rule
14a-8(i)(8) the narrow class of security holder resolutions that propose a nomination
mechanism consistent with Rule 14a-11. Whether such a proposal directly triggers a
mandatory nomination procedure, or instead merely urges a board to adopt that same
procedure without a binding effect, as a matter of good corporate governance, should be

equally positive outcomes from the perspective of federal securities law, .

Proponents’ interpretation is supported by the Release, which in several contexts
anticipates the need to distinguish between direct access proposals that will or will not be
eligible to trigger the binding nomination procedure. For example, Release footnote 76
clearly anticipates a situation where both a potentially triggering and non-triggering
direct access proposal are submitted by shareholders. In such cases the Commission
appropriately gives precedence to the direct access proposal that is sponsored by a holder,
or group of holders, eligible to trigger the mandatory nomination access procedure if the
proposal wins the support of a majority of votes cast. Footnote 76 states in full:

Exchange Act Rule 14a-8(i)(11) [17 CFR 240.14a-8(i)(11)] permits companies to
exclude duplicative security holder proposals. We have proposed an instruction
to Exchange Act Rule 14a-8(i)(11) to specify that, where a company receives



company would not

“direct access” security holder proposal, the dd ot

than one )
Z!eo::rm?::ed by that rule to exclude a direct access proposal received by a
of more than 1% of the company 's securities. [italics added]

contemplates “direct access” proposals that are nof
Release footnote 76 thus mp. e securion” S houh the

itted by “a holder of more than 1% of the curitl
f:uongtttissiog clearly intends that a proposal eligible to be a triggening proposal shouldo/
take precedence over “the earlier submitted proposal by a security l;olfier that holds 1%
or less of the registrant’s securities,” it seems clear that the Commission anticipates non-

" triggering direct access proposals of the kind at issue here.

The Exclugion of Precatory Direct Access Proposals wonld Undermine
the Commission’s Policy Objectives

Even if the Commission seeks to limit the ability of shareholders to trigger a '
binding resolution, it should clarify that the rule permits precatory resolutions requesting
a company’s board of directors to adopt the Commission’s Rule 14a-11 procedures
voluntarily. Since the proposed Rule 14a-11 posits that mandating proxy access for the

.nominees of large and Jong-term security holders is justified when a certain degree of
. dissatisfaction with a company’s proxy process is evidenced, then it makes sense to

allow shareowners an opportunity to demonstrate the degree of support for a direct access
mechanism short of a binding process. Advisory proposals along the same line as the
proposed mandatory resolutions can have a therapeutic effect on corporate governance.
The presence of such non-binding proposals on the proxy ballot can permit a significant
degree of feedback about investor satisfaction with board performance — and do so
without triggering a mandatory mechanism for contested elections.

We submit that the interpretation advanced here is consistent with the policy goals
of the proposed Rule 14a-11 while avoiding the pitfalls identified by the Division of
Corporation Finance in its July 2003 Staff Report.? That report included among its five
principal alternatives one that would substantially reinterpret or amend Rule 14a-8(1)(8)
to “allow for inclusion of proposals seeking to establish a process to allow shareholder to
access a company’s proxy card in a non-control context.” (Staff Report, at 28.) This -
alternative would have provided “shareholders with the flexibility to draft each proposal
to establish different thresholds for ownership, length of holding period and other
applicable requirements, on which all of 2 company’s shareholders could then vote.”

' Release No. 34-48626, 68 FED. REG. 608319 (23 October 2003), states: “Jnstruction to paragraph ()(!1):
For purposes of this paragraph, a proposal requesting that the company become subject to the security
holder nomination procedure set out in § 240.14a-11 that is submitted by a more than 1% security holder
may not be excluded on the basis that it duplicates a previously submitted proposal by a security hoider that
holds 1% or iess of the registrant’s sccurities. In this instance, the earlier submitted proposal by a security
holder that holds 1% or less of the registrant’s securities may be excluded under this paragraph.”

? SEC Division of Corporation Finance, Staff Report: Review of the Proxy Prbcess Regarding the
Nomination and Election of Directors (15 July 2003).



but “{i)n the case of a precatory

(Id,at29.) Shareholders could have had more choice, d, at .30')3

proposal, the board would not be required to implement the proposal.”

. . . binding proxy
This concern about opening the floodgates to 2 wide variety of non inding |
sl o e, B e e
e. In proposing Rule l4a-11, ( k  t '
g;e;:ctaseda;\:ng thepDisi.;ion’s five broad policy alte.mat,x’ves, ‘requn'n;_g cc;lx&?oa:;e; tlt;
include sharebolder nominges in company proxy materials. (d., at7) Yet, ithough the
Commission chase to mandate a particular procedure rather than to radz;glly oaden the
exception to Rule 142-8(1)(8), neither would the public interest be serv by malcmt wztﬁ the
exception to ({)(8) so narrow that non-triggering proposals otherwise cogs:s.tenm e
Rule 14a-11 nominating procedure would be barred. Indeed, the opposite is ¢ ly t
case. Nearly every policy benefit cited by the Commission for permitting a trigger based
on a majority of votes cast for a direct access shareholder proposal would be reinforced if

long-term holders meeting Rule 14a-8’s lower ownership threshald were allowed to place
mination procedure before

non-triggering requests for adoption of the SEC's no
shareholders at a larger number of companes.

According to the Release, the Commission’s primary policy object?vw i{lclude
“giving security holders a more effective role in the proxy process in connection with the
. nomination and election of directors™ and making corporate boards “more responsive and

accountable to security holders, as well as, in many instances, more diverse.” 63 FED.
REG. at 60786. On the other hand, the Commission also expressed an interest in avoiding
the undue complexity, cost and contention that could result if mandatory direct access is
readily available at companies where security holders had not evidenced dissatisfaction
with the responsiveness of the proxy process. In the effort to sirike an appropriate
balance, the Commission proposed triggers and ownership thresholds that severely himit
the number of companies compelled to include security bolder nominees in the company
proxy. Indeed, with respect to the likelihood that proponents eligible to sponsor a
triggering proposal will be commonplace, the Commission observed that “{tjhe
submission of security holder proposals by security holders that own 1% of the shares
outstanding is currently relatively rare, however.” (/d at 60790-01). The Release notes
that a “sample of 237 security holder proposals submitted in 2002 found that only three
were submitted by an owner of more than 1% of the shares outstanding,” and that of
these three, only one received in excess of 50% of the votes cast. (Jd.)

? The Staff Report notes that unlike a direct access proposal cast as a bylaw or binding resolution, a
precatory direct access propasal need not be viewed as resulting in contested elections since it would be the
board of directors’ decision to adopt and implement the nomination procedure. The Report states: “[Tlhe
majority of sharcholder proposals under this slternative {ikely would be precatory. In such acase. . .
[blecause the board would decide whether to implement the process, the nomination of 2 candidate to the
beard by & shareholder fikely should not be viewed as a ‘contest’ as defined by Exchange Act Rule 14a-
12(c). The Commission could take the position that the board’s decision to implement a process to allow
shareholders to nominate candidates to the board constitutes, in essence, board sanctioning of these
nominees and, thus, there would not be a ‘contest’ as defined by Exchange Act Rule 14a-12(c).” Staff
Report, at 29.
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Whether or not proposals sponsored by holders eligible to Frigger the mandatory
pomination procedure will be “relatively rare,” the two grimary policy g?als of Rule 14e-
11 will be extended to many more companies and millions more security bolders if the

munissi i i ebated and voluntarily
on permits precatory direct access proposals to be d . ‘

E:Opted based on feedback from shareholders at a larger numper. of public companies.
Many of the comments filed in response to the Release e‘mphasxze that the feedbfzck and
deterrent effect of Rule 14a-11 are likely to beneficially impact far more companies than

ippering of mandatory nominations that only a tiny handful of instituti?nal mvestors
%tgegﬁ??osiﬁon to usery As a result, if the Commissiorf intends, as it claims, that Rule
14a-11 will give security holders “a more effective role” in the proxy process and make
boards “more accountable and responsive” to security holder dissatisfaction, the first step
is to ensure that it is possible to measure security holder dissatisfact.ior_x. Ne?thcr boards,
nor large institutional investors, nor the media, nor even the Commxssxpn will be able to
measure the impact of this reform effort without the more extensive investor feedback
that will be possible if smaller long-term holders can bring precatory, non-triggering
direct access proposals to a vote under the less stringent ownership thresholds that apply .
to other shareholder proposals submitted pursuant to Rule 14a-8.

‘Conclusion

Because Qwest has failed to meet jts burden of demonstrating that Proponents’
resolution may be omitted under Rule 14a-8, the Proponents respectfully ask you to
advise Verizon that the Division cannot concur with the Company’s objections.

Thank you for your consideration of these points. Please feel free to contact me if
additional information is required.

Please note that I am moving my office next week. As of 1 February 2004, I can
be reached at:

5301 Wisconsin Avenue, N.W., Suite 350
Washington, D.C. 20015-2015
(202) 364-1050 Fax: (202) 364-9960

Very truly yours,

Cormnish F. Hitchcock

cc:  StephenE. Brilz, Esq,



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance belicves that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter (0
recommend enforcement action to the Commission. In connzction with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from sharcholders to the
Commission's staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the s1aff’s and Commission's ne-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of 8 company’s position with respect to the
proposal. -Only a court such as a U.S. District Court can decide whether a company is obligated
to include sharcholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material, '



CORNISH F. HiTCcHCOCK
ATTORNEY AT Law
5301 Wisconsin AVENUE, N.W., Surre 350
WasHINGTON, D.C. 20015-2015
(202) 364-1050 » Fax: 364-9960
E-MAIL: CONH@MCTIGUELAW.COM

19 March 2004

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commussion
450 Fifth Street, NW

Washington, DC 20549

Re:  Reguest of Qwest Communications International Inc. for
reconsideration of Division letter regarding shareholder proposal\

of W. Earl Powles, Philip M. Graham and Willilam A. Eckhardt
By courter and facsimile: 942-9525
Dear Counsel:

I wiite on behalf of the proponents to respond to the letter from Qwest Communications
International Inc. ("Qwest" or the "Company") dated 18 March 2004. Although most matters have
been previously addressed, Qwest raises a new argument, namely, an allegation that the resolution is
not fully aligned with the criteria in proposed Rule 14a-11 because 1t states that a “quahfied
shareholder” could hold “at least” five percent of the stock and not “more than” five percent of the
stock. We respond as follows.

First, this 1s a new objection that was not raised before the 80-day deadline in Rule 14a-8.
Thus, it cannot be considered at this ume, particularly when raised in a reply memorahdum urging
the Division to “reconsider” a decision. Qwest cites no authority for waiving the requirements of
the Rule. Allowing registrants to lodge such 11%-hour objections would be a bad precedent, would
add to the Division’s workload and would undermine the orderly review of contested sharcholder
proposals. '

Second, should the Division nonetheless choose to consider this out-of-time objection,
Qwest’s claim that the resolution 1s at odds with the thrust of the proposed rule is theoretical at best
and fanciful at worst. The argument, as we understand it, is that if Qwest’s board 1s persuaded of
the wisdom of the proposed precatory resolution, and if the board should adopt the
recommendation word for word as company policy, such a policy would be inconsistent with
proposed Rule 14a-11 because a Qwest shareholder might try to qualify as a “qualified shareholder”
even though he or she holds “exactly” five percent of Qwest’s outstanding shares, rather than “more
than” five percent of the shares. See Qwest letter at p. 2, par. 1.

In the réal world, however, a holder of “atleast” five percent of Qwest shares will hold
“more than” five percent because holding “exactly” five percent of Qwest stock would require
holding fractional shares -- and doing so for the lengthy qualifying period contemplated by the



2

proposed Rule. Under proposed Rule 14a-11(b), the benchmark for measuring a five percent
holding 1s the number of shares outstanding on the record date; only if the number of shares
outstanding on the record date 1s evenly divisible by 100 would an outside shateholder own
“exactly” five percent of the shares. A review of the Company’s proxy statements indicates that this
phenomenon has not yet occurred at Qwest, and the Company’s request for “reconsideration”
offers no evidence to suggest that it would.

For example, although Qwest’s 2003 proxy declines to identify the precise number of
outstanding shares, its 2002 proxy states that there were 1,672,354,813 shares on that year’s record
date.l A holder of “exactly” five percent of those shares would thus have to hold “exactly”
83,617,740.65 shares — not 83,617,740.64 shares or 83,617,740.66 shares, but “exactly”
83,617,740.65 shares. Qwest has suggested no factual basis on the level of fractional holdings by
outside investors of the sort likely to mvoke procedures contemplated by proposed Rule 14a-11.
Thus, at 2 minimum (and assuming that the Division opts to consider this late-filed objecton),
Qwest has failed to meet its burden under Rule 14a-8(g).

Three, as the proponents have repeatedly stated, it 1s and has been their intent to track the
requirements of proposed Rule 14a-11, and they believe that they have done so. In the interest of
clarity, however, and should the Division deem it n‘ecessary, the proponents are willing to amend the
resolution to say “more than 5% in lieu of “at least 5% in the last paragraph of the resolution.

Thank you in advance for your consideration of these views. Please do not hesitate to
contact me if there 1s any further mformation that we can provide.

Very truly yours,‘

- Cotaad 707 Mo

Cornish F. Hitchcock

cc: Bran J. Lane, Esq.
Stephen E. Brilz, Esq.
Mr. W. Earl Powles
Mz. Philip M. Graham
Mr. William A. Eckhardt

1 The number of outstanding Qwest shares on record dates in earlier years are similarly random:
1,649,490,762 (2001); 753,092,658 (2000); 350,423,179 (1999); 206,677,742 (1998). We note, moreover, that
the record date is set gffer the submission of shareholder resolutions by a would-be “qualified shareholder.”
Thus, staying with the example in the text, in order to a Qwest shareholder to hold “exactly” five percent of
the outstanding shares, he or she must have purchased exactty 83,617,740.65 shares — and done so at [east two
years prior to submitting an access resolution and well before the record date is established. We submit that
the odds of this happening are substantially worse than the odds of winning the lottery.
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Oftfice of the Chief Counsel
Division of Corporation Finance Z e
Secunties and Exchange Commission g2l T
450 Fifth Street, N'W

Washington, DC 20549

Re:+ Request of Qwest Communications International Inc. for
reconsideration of Division letter regarding shareholder proposal

of W. Earl Powles, Philip M. Graham and Willlam A. Eckhardt

By coutier and facsimile: 942-9525
Dear Counsel:

I write on behalf of the proponents to respond to the letter from Qwest Communications
International Inc. ("Qwest" or the "Company") dated 18 March 2004. Although most matters have
been previously addressed, Qwest raises a new argument, namely, an allegation that the resolution is
not fully aligned with the criteria in proposed Rule 14a-11 because it states that a “qualified
shareholder” could hold “at least” five percent of the stock and not “more than” five percent of the
stock. We respond as follows.

First, this i1s 2 new objection that was not raised before the 80-day deadline in Rule 14a-8.
Thus, it cannot be considered at this time, particularly when raised in a reply memorandum urging
the Division to “reconsider” a decision. Qwest cites no authority for waiving the requirements of
the Rule. Allowing registrants to lodge such 11%-hour objections would be a bad precedent, would
add to the Division’s workload and would undermine the ordetly review of contested shareholder
proposals.

Second, should the Division nonetheless choose to consider this out-of-time objection,
Qwest’s claim that the resolution 1s at odds with the thrust of the proposed rule is theoretical at best
and fanciful at worst. The argument, as we understand 1t, 1s that if Qwest’s board is persuaded of
the wisdom of the proposed precatory resolution, and if the board should adopt the :
recommendation wotd for word as company policy, such a policy would be inconsistent with
proposed Rule 14a-11 because a Qwest shareholder might try to qualify as 2 “qualified shareholder”
even though he or she holds “exactly” five percent of Qwest’s outstanding shares, rather than “more
than” five percent of the shares. See Qwest letter at p. 2, par. 1.

In the real world, however, a holder of “at least” five percent of Qwest shares will hold
“more than” five percent because holding “exactly” five percent of Qwest stock would require
holding fractional shares -- and doing so for the lengthy qualifying period contemplated by the
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proposed Rule. Under proposed Rule 142-11(b), the benchmark for measuring a five percent
holding 1s the number of shares outstanding on the record date; only if the number of shares
outstanding on the record date 1s evenly divisible by 100 would an outside shareholder own
“exactly” five percent of the shares. A review of the Company’s proxy statements indicates that this
phenomenon has not yet occurred at Qwest, and the Company’s request for “reconsideration” )
offers no evidence to suggest that it would.

For example, although Qwest’s 2003 proxy declines to identify the precise number of
outstanding shares, its 2002 proxy states that there were 1,672,354,813 shares on that year’s record
date.1 A holder of “exactly” five percent of those shares would thus have to hold “exactly”
83,617,740.65 shares — not 83,617,740.64 shares or 83,617,740.66 shares, but “exactly”
83,617,740.65 shares. Qwest has suggested no factual basis on the level of fractional holdings by
outside investors of the sort likely to invoke procedures contemplated by proposed Rule 14a-11.
Thus, at a minimum (and assuming that the Division opts to consider this late-filed objection),
Qwest has failed to meet its burden under Rule 14a-8(g).

Three, as the proponents have repeatedly stated, it 1s and has been their intent to track the
requirements of proposed Rule 14a-11, and they believe that they have done so. In the interest of
clarity, however, and should the Division deem it necessary, the proponents are willing to amend the
resolution to say “more than 5% in heu of “at least 5% in the last paragraph of the resolution.

Thank you in advance for your consideration of these views. Please do not hesitate to
contact me if there is any further informaton that we can provide.

Very truly yours,

Cornish F. Hitchcock

ce: Brian J. Lane, Esq.
Stephen E. Brilz, Esq.
Mr. W. Earl Powles
Mz. Philip M. Graham
Mr. William A. Eckhardt

1 The number of outstanding Qwest shares on record dates in earlier years are similarly random:
1,649,490,762 (2001); 753,092,658 (2000); 350,423,179 (1999); 206,677,742 (1998). We note, moreover, that
the record date is set affer the submission of shareholder resolutions by a would-be “qualified shareholder.”
Thus, staying with the example in the text, in order to a Qwest shareholder to hold “exactly” five percent of
the outstanding shares, he or-she must have purchased exacsly 83,617,740.65 shares — and done so at least two ,
years prior to submitting an access resolution and well before the record date is established. We submit that ;
the odds of this happening are substantially worse than the odds of winning the lottery. :



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary |
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



