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UNITED STATES / / O 9 7& J
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

LT L e

CORPORATION FINANCE

04021071
Susan A. Waxenberg
Assistant General Counsel
And Assistant Secretary .
Time Warner, Inc. Acf.. / gﬁ
75 Rockefeller Plaza Section:__
New York, NY 10019-6908 Rule:

Public ) .
Avaﬂabu’lu’fy:

Re: Time Warner Inc.
Incoming letter dated March 4, 2004

Dear Ms. Waxenberg:

This is in response to your letter dated March 4, 2004 concerning the shareholder
proposal submitted to Time Warner by Richard A. Westin. Our response is attached to
the enclosed photocopy of your correspondence. By doing this, we avoid having to recite
or summarize the facts set forth in the correspondence. Copies of all of the
correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

St Foullemn
)RGCESSED Martin P. Dunn
\

APR 02 2004 Deputy Director

Enclosures “:“Mci :!;i
cc:  Richard A. Westin

3141 Warrenwood Wynd
Lexington, KY 40502



. TimeWarner

VIA OVERNIGHT MAIL el g

March 4, 2004

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Time Wamer Inc. - Proposal Submitted by Richard Westin

Ladies and Gentlemen:

This letter respectfully requests that the staff of the Division of Corporation Finance (the
“Staff”) of the Securities and Exchange Commission (the “SEC”) advise Time Warner Inc. (the
“Company”) that it will not recommend any enforcement action to the SEC if the Company
omits from its proxy statement and proxy to be filed and distributed in connection with its 2004
regularly scheduled annual meeting of stockholders (the “Proxy Materials”) the proposal (the
“Proposal”) it received from Richard Westin (“Proponent”) who purports to be a stockholder of
the Company. The Company does not intend to include the Proposal in its Proxy Materials
because: (A) the Proponent has failed to satisfy (i) the procedural requirements of Rules 14a-8(e)
under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), by failing to
submit the Proposal to the Company in a timely manner and (ii) the eligibility requirements of
Rules 14a-8(b)(1) and (2) under the Exchange Act by failing to provide adequate proof of
stockholder status and (B) even if the Proponent were able to cure these deficiencies, the
Proposal relates to the Company’s ordinary business operations and is, therefore, excludable
under Rule 14a-8(1)(7) under the Exchange Act.

Pursuant to Rule 14a-8(j) of the Exchange Act, we are enclosing six copies of each of the
following: (i) this letter, (ii) a letter dated January 23, 2004 from the Proponent to the Company
containing the Proposal (Exhibit A), (iii) a letter to the Proponent dated February 4, 2004 from
Susan A. Waxenberg, Assistant General Counsel and Assistant Secretary to the Company (the
“Company’s Assistant Secretary”), sent pursuant to Rule 14a-8(f) (Exhibit B, the “First Rule
14a-8(f) Letter”) regarding the Proponent’s failure to comply with the provisions of Rule 14a-
8(b) and (¢), with a confirmation of receipt by the Proponent, (iv) a facsimile dated February 9,
2004 from the Proponent providing a brokerage statement dated January 11, 2004 (Exhibit C)
and (v) a letter dated February 19, 2004 to the Proponent from the Company’s Assistant
Secretary again requesting proper support of stockholder status (Exhibit D, the “Second Rule
14a-8(f) Letter”), with a confirmation of facsimile transmission to the Proponent. By copy of
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this letter, the Company hereby notifies the Proponent as required by Rule 14a-8(j) of its
intention to exclude the Proposal from its Proxy Materials.

The Company currently intends to file its definitive 2004 Proxy Materials with the SEC
on or about March 24, 2004, and the regularly scheduled annual meeting of stockholders of the
Company is scheduled to occur on or about May 21, 2004.

Discussion

I The Proponent Has Failed to Satisfy the Procedural and Eligibility
Requirements of Rule 14a-8(b) and (e).

A. The Proponent has not complied with the procedural requirements of

Rule 14a-8(e).

The Company believes that the Proposal may be excluded from its Proxy Materials
because the Company received the Proposal on February 2, 2004, several months after the
Company’s December 4, 2003 deadline for the submission of stockholder proposals.

Rule 14a-8(e)(2) under the Exchange Act establishes the deadline by which proposals
from stockholders must be submitted for inclusion in a proxy statement to be considered at an
annual meeting as: “not less than 120 calendar days before the date of the company’s proxy
statement released to shareholders in connection with the prior year’s annual meeting.” The
Company disclosed this deadline, as required by Rule 14a-5(e), in the Company’s 2003 proxy
statement under the heading “Procedures for Submitting Stockholder Proposals.” This section of
the 2003 proxy statement states that to be included in the Company’s proxy materials “for the
2004 Annual Meeting, stockholder proposals must be received by the Company no later than
December 4, 2003, and must otherwise comply with the requirements of Rule 14a-8.”

The Company’s proxy statement for its 2003 annual meeting was released to stockholders
on or about April 2, 2003, and the annual meeting was held on May 16, 2003. This proxy
statement is also posted on the Company’s website. The Company’s regularly scheduled 2004
annual meeting is currently scheduled for May 21, 2004, which date is within 30 days of the date
on which the Company held its 2003 annual meeting of stockholders. Therefore, pursuant to
Rule 14-8(e), the Proposal was required to be received by the Company no later than 120 days
before the date that definitive proxy materials were distributed, i.e., December 4, 2003. The
Proposal, which the Company received on February 2, 2004, does not comply with this
requirement. Because the Proponent has failed to satisfy the timeliness requirement of Rule 14a-
8(e), the Proposal may be omitted from the Proxy Materials. See United Technologies
Corporation (February 8, 2004).

B. The Proponent has not demonstrated eligibility under Rule 14a-8(b).

Rule 14a-8(b)(1) under the Exchange Act requires, among other things, that to be eligible
to submit a proposal, the proponent “must have continuously held at least $2,000 in market
value, or 1%, of the company’s securities entitled to be voted on the proposal at the meeting for
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at least one year” prior to the date on which the proponent submitted the proposal. The
Proponent indicated in his letter to the Company that he holds “600 shares of Time Warner Inc.”
in a brokerage account. Rule 14a-8(b)(2)(i) requires that any proponent who is not a registered
owner must (i) present a written statement from the record holder with respect to the proponent’s
ownership of the required shares on the date the Proposal was submitted and continuously for the
prior year and (ii) submit a written statement of his intent to hold such shares through the date of
the meeting of the shareholders.

The Proponent did not include the required proof of share ownership with his Proposal,
nor did he include a statement of intent with respect to maintenance of ownership of the required
Company shares. In light of the deficiencies in the Proposal and in accordance with the
provisions of Rule 14a-8(f), on February 4, 2004, the Company sent the First Rule 14a-8(f)
Letter (Exhibit B) to the Proponent by overnight mail service notifying the Proponent that the
Proposal did not comply with the provisions of Rule 14a-8(b) and (e). Specifically, the Rule
14a-8(f) Letter requested that the Proponent provide the Company within 14 calendar days of
Proponent’s receipt of the First Rule 14a-8(f) Letter: (i) documentary proof of ownership of
$2,000 of Company shares as of January 23, 2004 and for the year prior to that and (ii) a written
statement of the Proponent’s intent to continue ownership of the required shares. In addition, the
First Rule 14a-8(f) Letter noted that the Proposal had been submitted to the Company after the
deadline.

In response to the First Rule 14a-8(f) Letter, the Proponent sent to the Company on
February 9, 2004 a facsimile containing a message indicating his intent to hold “the stock at least
until the annual stockholders’ meeting” and providing a brokerage statement dated January 11,
2004 identifying holdings as of December 31, 2003. Such a brokerage statement does not satisfy
the requirements of Rule 14a-8(b)(2). See Section C.1.c of the Division of Corporation Finance:
Staff Legal Bulletin No. 14 (Shareholder Proposals) (July 13, 2001) (“SLB No. 14”). Ints
Second Rule 14a-8(f) Letter dated February 19, 2004, the Company explained to the Proponent
that his proof of ownership was deficient, provided relevant excerpts to SLB No. 14 and
provided the Proponent until February 25, 2004 to provide proof of ownership in compliance
with Rule 14a-8(c). As of the date hereof, the Company has not received such proof from the
Proponent.

Due to the Proponent’s failure to rectify the deficiencies of the Proposal within 14
calendar days of his receipt of the First Rule 14a-8(f) Letter and subsequent extension provided
in the Second Rule 14a-8(f) Letter, the Company believes that it may exclude the Proposal from
its Proxy Materials for failure to comply with the eligibility requirements of Rule 14a-8(b). See
Sections C.1.c. of SLB No. 14. See also USEC Inc. (July 19, 2002) (permitting exclusion where
proponent did not provide proof of beneficial ownership of required shares); Catalyst
Semiconductor, Inc. (June 14, 2002) (permitting exclusion because of proponent’s failure to
provide within 14 days of the company’s request evidence of “minimum ownership requirement
for the one-year period required by Rule 14a-8(b)”).
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I1. The Proposal Deals with a Matter Relating to the Company’s Ordinary Business
Operations, and, Therefore, the Proposal is Excludable Under Rule 14a-8(i)(7).

The Proposal may be excluded for substantive, as well as procedural deficiencies. The
subject matter of the Proposal — the spin-off or sale of “one or more elements of the Company”--
relates to the Company’s ordinary business operations. Accordingly, the Proposal may be
omitted from the Company’s Proxy Materials under Rule 14a-8(i)(7).

Rule 14a-8(i)(7) provides for the exclusion of a shareholder proposal where the proposal
addresses a matter relating to a company’s ordinary business operations. The SEC has explained
that the “general underlying policy of this exclusion is consistent with the policy of most state
corporate laws: to confine the resolution of ordinary business problems to management and the
board of directors.” Exchange Act Release No. 34-40018 (May 21, 1998). The proposal, if
adopted, would require that the Board of Directors of the Company “consider spinning off to
shareholders one or more elements of the Company, selling one or more elements of the
Company, or both combined, in order to increase overall value to shareholders.”

Section 141 of the Delaware General Corporation Law (“DGCL”) provides that “The
business and affairs of every corporation organized under this chapter shall be managed by or
under the direction of a board of directors, except as may be otherwise provided in this chapter or
in its certificate of incorporation.” Pursuant to the DGCL, unless otherwise provided for by the
DGCL or a corporation’s certificate of incorporation, the board of directors of such corporation
conducts the ordinary business of the corporation. The Company is a Delaware corporation and
its certificate of incorporation does not contain any limitation on the Board’s authority to so
manage the Company. Furthermore, pursuant to Sections 251 and 271 of the DGCL, shareholder
approval for the sale of assets of a corporation is required only with respect to extraordinary
transactions such as (1) a merger or consolidation involving the corporation or (2) the sale or
other disposition of “all, or substantially all,” of the assets of a corporation. The Company’s
Board of Directors retains, in accordance with its authority to manage the business and affairs of
the Company, the power to engage in acquisitions and other strategic alternatives, including
divestments, that are not extraordinary transactions requiring stockholder approval.

It is clear that the scope of corporate transactions addressed by the Proposal are ordinary
business operations, not extraordinary corporate transactions. The Proposal calls for the
Company’s Board of Directors to explore alternatives to “increase overall value to shareholders.”
The Proposal refers to potential sales, spin-offs or both for maximizing shareholder value. It is
precisely the role of the Board of Directors of the Company to take steps to maximize
shareholder value, and the Board continually oversees the strategic activities of the Company for
the benefit of stockholders. As such, these activities must be considered part of the Company’s
ordinary business operations.

Unlike proposals that relate to the sale of an entire business, which the Staff has viewed
as outside the scope of a company’s ordinary business operations, the Proposal relates only to the
sale or spin-off of “one or more elements of the Company” not to sale of the entire Company.
Thus, the Proposal relates to an ordinary business matter, not an extraordinary event that would
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be subject to stockholder approval. Even if the Staff interprets the Proposal as including the
potential for extraordinary transactions, because it also clearly includes potential sales that would
not be extraordinary, the Proposal may still be excluded. Sears, Roebuck & Co. (February 7,
2000) (proposal related to retention of investment bank to prepare for a sale of all or parts of the
company excludable as relating to ordinary business). The Staff has consistently granted
requested no-action relief pursuant to Rule 14a-8(i)(7) where the shareholder proposal was
determined to relate to non-extraordinary matters, such a sale of part of a business, that
constituted part of the company’s ordinary business operations even though, in some cases, the
proposals suggested both ordinary and extraordinary courses of action. See, e.g., Telular
Corporation (December 5, 2003) (proposal requesting a review of strategic alternatives for
maximizing shareholder value, including sale, merger, spin-off, split-off or divestiture of the
Company or a division thereof excludable as relating to ordinary business); Archon Corporation
(March 10, 2003) (proposal related to appointing a committee of independent, non-management
directors to explore strategic alternatives to maximize shareholder value excludable as relating to
ordinary business).

Moreover, the Staff has consistently taken the position that it will not allow revisions
under Rule 14a-8(1)(7) and has found that if any portion of a proposal is excludable because it
relates to a company’s ordinary business activities, the entire proposal may be excluded. Archon
Corporation (March 10, 2003) (allowing for the omission of a proposal relating to the retention
of an investment bank to advise an independent board committee on strategic alternatives
because portions of the proposal related to ordinary business operations).

In summary, the Proposal relates to a variety of transactions, including matters that would
constitute the ordinary business operations of the Company. Therefore, the Proposal may
properly be omitted from the Company’s Proxy Materials pursuant to Rule 14a-8 (i)(7).

III.  Waiver of Rule 14a-8(j)(1).

The Company also respectfully requests that the Staff of the Commission waive the
requirement under Rule 14a-8(j)(1) under the Exchange Act that the Company file its reasons for
excluding the Proposal no later than 80 calendar days before it files its definitive proxy statement
and form of proxy with the Commission. Rule 14a-8(j)(1) provides that the Staff may permit the
company to make its submission later if the company demonstrates good cause for not meeting
this deadline. Since the Company did not receive the Proposal until February 2, 2004, and then
gave the Proponent the opportunity to prove stockholder status as required, the Company was
unable to submit its request for no action relief no later than 80 calendar days before its planned
Proxy Materials filing date of March 24, 2004. We, therefore, believe the Company’s no-action
request falls within the good-cause exception to Rule 14a-8(j)(1). The Staff has granted such
relief under similar circumstances in the past. See United Technologies Corporation (February
8, 2004) and other no-action letters cited therein.

*KkokkoR

For the foregoing reasons, the Company respectfully requests that the Staff confirm that it
would not recommend enforcement action if the Company omits the Proposal from its Proxy
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Materials and requests that the Staff waive compliance by the Company with the 80-day
requirement of Rule 14a-8(j)(1). If you have any questions or if the Staff is unable to concur
with our conclusions without additional information or discussions, we respectfully request the
opportunity to confer with members of the Staff prior to the issuance of any written response to
this letter. Please do not hesitate to contact the undersigned by telephone at (212) 484-7350 or
by facsimile at (212) 258-3157

Please acknowledge receipt of this letter and its attachments by date stamping the
enclosed copy of the first page of this letter and returning it in the addressed stamped envelope
provided for your convenience.

Very truly yours,

Susan A. Waxenberg
Assistant General Counsel
and Assistant Secretary

cc: Professor Richard Westin
3141 Warrenwood Wynd
Lexington, KY 40502
FAX: 859-268-8017

Attachments
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Exhibit A

Professor Richard A. Westin
3141 Warrenwood Wynd
Lexington, KY 40502
859-335-1938
(Fax) 268-8017

January 23, 2004

By registered mail

Paul T. Cappuccio

Time Warner Inc.

75 Rockefeller Plaza o
New York, New York 10019

Dear Sir,

)
I own of 600 shares of Time Warner, Inc., held since 2000, Charles Schwab & Co, as an
investment directed by Van,. Strum & Towne, of which entity I am a client. The Schwab account
number is 93370215. L hereby submit a shareholder proposal in the annual proxy statement of Time
Warner, Inc., as follows

The Board of Directors of Time Warner, Inc. (“the Company ’) is directed to consider
spinning off to shareholders one or more elements of the Company, selling one or more
elements of the Company, or both combined, in order to increase overall value to
shareholders.

~ The statement in support thereof is as follows:

The common stock of the Company has declined significantly since 2000. It is conceivable
that the decline in value can be remedied by selling one or more elements of the Company,
spinning off one or more elements of the Company, or both combined. This concern merits
independent review.

Richard A. West‘in



TimeWarner

Exhibit B

VIA OVERNIGHT MAIL
RECEIPT CONFIRMATION

'REQUESTED

February 4, 2004

Prof. Richard A. Westin
3141 Warrenwood Wynd
Lexington, KY 40502

" Dear Professor Westin:

Your letter dated January 23, 2004 to Paul T. Cappuccio at Time Warner Inc..(“TW”) has
been forwarded to me. As you are aware, Rule 14a-8 promulgated under the Securities
Exchange Act of 1934 governs the requirements for stockholders submitting proposals to a
company for inclusion in the company’s proxy material for its stockholders’ meetings and the
situations in which a company is not required to include any such proposal in such proxy
material.

Pursuant to Rule 14a-8(b), to be eligible to have a proposal inctuded in the proxy material
of TW, you are required to own, at the time of submitting the proposal, at least $2,000 worth of -
securities entitled to be voted on the proposal at the meeting and to have held such securities
continuously for at least a year. Although you state in your letter to TW that you own 600 shares
of TW common stock, you have not provided us with documentary proof of this ownership. In
addition, you have not provided the required written statement that you intend to continue
ownership of the shares through the date of TW’s annual meeting of stockholders. Accordingly,
as permitted by Rule 14a-8, TW requests that you provide (1) documentary support from the
record holder of your status as a holder of TW common stock, including the quantity of the
securities owned as of January 23, 2004 and for the year prior to that and (2) a written statement
that you intend to hold the stock for the required period.

Pursuant to Rule 14a-8(f)(1), you are required to provide this requested documentation
within 14 days of your receipt of this request.

More significantly, Rule 14a-8(e) imposes time deadlines for submitting such proposals.
To be included in a company’s annual meeting proxy material, a proposal must be received by
the company not less than 120 days before the date of the company’s proxy statement released to
stockholders in connection with the previous year’s annual meeting. As stated in TW’s 2003
proxy statement, the deadline for submission of proposals for inclusion in TW’s 2004 proxy
materials was December 4, 2003. TW did not receive your proposal until February 2, 2004. As
a result, TW is not required to include your proposal in its 2004 proxy material and will proceed

Time Warner Inc. ¢ 75 Rockefeller Plaza * New York, NY 10019-6908
T212.484.7350 ¢ www.timewarner.com



Professor Richard A, Westin
February 4, 2004
Page 2

to seek no-action relief from the Securities and Exchange Commission with respect to its
omission. You might also wish to consider withdrawing the proposal.

The proxy rules also provide certain substantive criteria pursuant to which a company is
permitted to exclude from its proxy materials a stockholder’s proposal. This letter addresses

only the procedural requirements for submitting your proposal and does not address or waive any
of our substantive concerns.

Please address any future correspondence to my attention.
Sincerely,

Susan A. Waxenberg
Assistant General Counsel
and Assistant Secretary

ens
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Exhibit:C
FACSIMILE MESSAGE

“\

To: Name M Lresxen Ia_;..,f — L

Facsimile Number__ [ o

Number of Pages (including this one) | , :

From: Richard A. Wesun - _
3141 Warreawood Wynd, Lexington, KY 40502
Telephone Number: 859-335-1938
Facsimile Number: 859-268-8017

Time and Date:

i
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" immediately und_prescrue the confidentiality of this mressage.
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Exhibit C

FACSIMILE MESSAGE - Gl g

To: Name_,_ﬁ.d_e;\ L-JA-Vc-\ beg 1
Facsimile Number, 212~ > 5? - 3/.{ 1
Number of Pages (inctuding this one) 2 "

From:  Richard A Wesin o
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Telephone Number: 859-335-1938 |
Facsimile Number' 859-268—8017

Tiune and Date

Tohis foesinrile messege is sent in congfidenee and may be privilsged and is fur she oddresses anly. ¥ you arc mot the imtended reciovent, placse nosify the semder . .

iorediotely and preserve the confidentialidy of this mrisvace,

Message: HeAe 34 ‘)A.oo!‘ a»{bo&u:kqa : OA

G&m~&as¢A£r

.....

g““&( Sade s Ao




THWISELEY LI {EDPE-00Z0) "2U) "0D ¥ QYIS sejreyD Jo co_m._.a_n € SI (PUOYNISUL qRAWOS JSANSOIS 2GS Doaasa, SIyBY fiv oup 0D § qesyds YoeYD £ogr >

.-

.:
s B
.
- 98500 21T0%002 £000 TESZTI0000000 HS8H0000 9> 419 D =
' S
! S
v Hol h9L 0£'9 - 00°0 00/62/60  yxus 4 ON| WOD3TAL ¥ S 000°92 S
€L 061 2n2'y 616" LL €16 B86°62 00°119°1 20/02/20 102 VID3d4S %1S GIMIVAd MIN JHOD IWAINHVD 000" 00E S
|12°28~ 86L°0L 66°LL 21°66 00°210°SE  00/8L/80 XML ONI W3NMYM IWIL 0007009 A1 ®
h66’ £~ £56°0L GE'9L 00°€2 Gl'9h6"fit  00/62/60 Ads ANVJHOD A9¥3NI L4IMS 000° 069
T oL g~ §19°S - 9LTHL G6°%20°ht ; uls 130 4409 NO®i1D3T0S 000°056
L8872~ EER‘h L6°6 9i°6 G6°698°9 20/02/20 ¥is . 130 JdHOD NOYLID3T0S 000°05L
£16°G~ 28L°L L6°G 8L°GE 00°GGL L 00/60/90 uis 730 440D NOHLD3T0S 000°002
200°92 006 Gh 267t Q1L 68" L) nas dH0D ONINYVIT O1411NTIDS 000700176
022l 004°2 D0°G 96°2 66°612°1L £0/%2/M0 DS d¥00 DONINYVIT D1 41L1NIIOS 000° 004G \
o2z L 0062 00'S¢ 95°¢ 66°612°L £0/€2/%0 108 dH02 ONEINMYIT 21411N319S 0007 DOS
SuR“LL 006G L1 00°'G¢ £1°1 00°%50°9 w /12/2L  19S d¥03 ONINYY3T S141ANIIIS 000°00S° €
296°1L Qo0‘e 00'e gL'l 00°8£0°L 20/L2/2v - oS dH0D ONINYVIT D1411INIIOS 000°009
0L6°2 000°s 00'G £0°2 666202 20/8L/2L 1198 d¥03 SNIN¥YIT 21411NAIDS 000°000°1L )
G8L6 000Gl 00'G hé6'L 06°41L8°¢S N.w\m_.\mp mnos 4Y0D ONINWVIY 20411N319S 000°000°¢ 5
, ! , Z
1 . m
€L Bge GG9'e . onh'lLL £8°92 &L°22 6GZ°H8L"HL  00/42/50 1d _ 4409 1IVd 0007059 -
£°L HOL 881°62 098415 OE*'HE 96°8L 00269762 -—00/10/60 - NMC B ¢ 000°009°L =]
L°L. 9 9L L. znn’s Lo*hL €1°21 G6°LIZ‘L z9/02/20 ‘LOW 000°009
2°t Loy 968" L~ G0L‘2L D2°9% O0OL°tG 06°209°hL - £9/2L/60 -~ YuW _ EOERE 000 S48~ St s
L't 22 929°1L 9NE‘L £L°9¢ 09°82 00°02L‘S 20/02/20 Wdr 02 # IASYHI NVOY¥OW d I 000°002 S
861 261, g6°2L 6621 G6°£66°L 20/02/20 OW3 SSYW d¥02 2 W 3 000°009 S
[N
ONGT - S}OOLS NOWWOD Q
: [WN]
- e am e - ey A mu e - Sy —— S S - -y -~ on we o on L T T L] - - - o - ~ W e W D M WD G M P S D A U A S AR TR WP W el b - e o %
a1A% 3IHOONIS <S80~ 3INIVA 30iUd 3YVHS . 1S09 .. I1va . TIOEWAS NOILdI1¥OSAA ALIHADIS ALILNVAD c
IWONNY Mo INIRUND Lg/2L /1802 Iviol ISVHOuNd
a3aLvW1 1S3
mummc._ 40 mzH<w cm_NH.Em_m_z: 40 m..:nmmum
S . — e

%11°92 X3aN! 000L SVMHOS A " 0414 © GOML3W ONILINADDIV

kze gz obeaoAy je1aISNpU) Ssuol Kog . : £2h8008 :UIBWON W WA : . 3dAL LNNODOV
%ee 92 , 0d14d 006 43S ONI 3NMOL # WNYLS NYA-:  3JWVH Wl GLZ20LEES ¥IENAN INNOJDY
NILSIM 13XV GHVHDIY IWYN LNNODJY O
’ Hh00e ‘Lt AJenuef @ 31va QIYWdIUd
€0/10/L0 30NIS 301d8d NI 39NVHO : €002 ‘L€ Jaquedad : J0 SV SIDINd
- : ' €002 “LE Jeqwaded : 40 SV NOILVNIVAI O17104t¥0d &
B U N S R TR RS A ey SO S LN I
: . 4 izo_.Sb,EE u
: : =
Hodey 8s0/ureD ‘o _ _. AVMHOSSouvyo 2
.. . - . N d




TimeWarner

Exhibit D

VIA FACSIMILE (859-268-8017)

February 19, 2004

Prof. Richard A. Westin
3141 Warrenwood Wynd
Lexington, KY 40502

Dear Professor Westin:

I received your facsimile on February 9, 2004 that included a brokerage statement dated
January 11, 2004 with respect to your ownership of common stock of Time Warner Inc. (“TW”).
As I stated in my prior letter to you dated February 4, 2004, Rule 14a-8 promulgated under the
Securities Exchange Act of 1934 governs the requirements for stockholders submitting proposals
to a company for inclusion in the company’s proxy material for its stockholders’ meetings and
the situations in which a company is not required to include such a proposal in its proxy material.
These rules are quite specific. The Staff of the Securities and Exchange Commission has stated
that a brokerage report does not satisfy the requirement of proof of ownership. For your
convenience, I have attached an excerpt of a release issued by the Staff of the Securities and
Exchange Commission on this topic. '

In my last letter, I requested that you provide documentary support from the record
holder of your status as a holder of TW common stock, including the quantity of the securities
owned as of January 23, 2004 (the date of your first letter submitting a proposal to TW) and for
the year prior to that date. Pursuant to Rule 14a-8(f)(1), you were required to provide this
requested documentation within 14 days of your receipt of the initial request. That deadline
expires today, and you have not provided the required documentation. Although not technically
required, if you wish to continue to pursue the submission of the proposal, TW will allow you
until February 25, 2004 to provide the proper proof of ownership. '

As 1 also stated in my last letter, your request to have your proposal included in TW’s
2004 proxy materials was submitted after the deadline for submitting proposals imposed by Rule
14a-8(e). As stated in TW’s 2003 proxy statement, the deadline for submission of proposals for
inclusion in TW’s 2004 proxy materials was December 4, 2003. TW did not receive your
proposal until February 2, 2004. As a result, TW is not required to include your proposal in its
2004 proxy material and will proceed to seek no-action relief from the Securities and Exchange
Commission with respect to its omission. You might also wish to consider withdrawing the
proposal.

The proxy rules also provide certain substantive criteria pursuant to which a company is
permitted to exclude from its proxy materials a stockholder’s proposal. This letter addresses

Time Warner Inc. ® 75 Rockefeller Plaza ® New York, NY 10019-6908
T 212.484.7350 ® www.timewarner.com .



Professor Richard A. Westin
February 19, 2004
Page 2

only the procedural requirements for submitting your proposal and does not address or waive any
of our substantive concerns.

Please address any future correspondence to my attention.
Sincerely,
Susan A. Waxenberg

Assistant General Counsel
and Assistant Secretary

€ns
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the company has decided to include the proposal in its proxy

o if the shareholder has withdrawn the proposal, a copy of the
shareholder's signed letter of withdrawal, or some other indication that
the shareholder has withdrawn the proposal;

o if there is more than one eligible shareholder, the company must
provide documentation that all of the eligible shareholders have agreed
to withdraw the proposal;

o if the company has agreed to include a revised version of the proposal
in its proxy materials, a statement from the shareholder that he or she
accepts the revisions; and

¢ an affirmative statement that the company is withdrawing its no-action
request.

C. Questions regarding the eligibility and procedural requirements of
the rule

Rule 14a-8 contains eligibility and procedural requirements for shareholders
who wish to include a proposal in a company's proxy materials. Below, we
address some of the common questions that arise regarding these
requirements.

1. To be eligible to submit a proposal, rule 14a-8(b) requires the
shareholder to have continuously held at least $2,000 in market
value, or 1%, of the company's securities entitled to be voted on the
proposal at the meeting for at least one year by the date of
submitting the proposal. Also, the shareholder must continue to hold
those securities through the date of the meeting. The following
questions and answers address issues regarding shareholder
eligibility.

¢
a. How do you calculate the market value of the shareholder's
securities?

Due to market fluctuations, the value of a shareholder's investment in the
company may vary throughout the year before he or she submits the
proposal. In order to determine whether the shareholder satisfies the $2,000
threshold, we look at whether, on any date within the 60 calendar days
before the date the shareholder submits the proposal, the shareholder's
investment is valued at $2,000 or greater, based on the average of the bid
and ask prices. Depending on where the company is listed, bid and ask
prices may not always be available. For example, bid and ask prices are not
provided for companies listed on the New York Stock Exchange. Under these
circumstances, companies and shareholders should determine the market
value by multiplying the number of securities the shareholder held for the
one-year period by the highest selling price during the 60 calendar days
before the shareholder submitted the proposal. For purposes of this
calculation, it is important to note that a security's highest selling price is not
necessarily the same as its highest closing price.

'b. What type of security must a shareholder own to be eligible to

10/18/2002
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submit a proposal?

A shareholder must own company securities entitled to be voted on the
proposal at the meeting.

Example

A company receives a proposal relating to executive
compensation from a shareholder who owns only shares of the
company's class B common stock. The company's class B
common stock is entitled to vote only on the election of
directors. Does the shareholder's ownership of only class B
stock provide a basis for the company to exclude the proposal?

Yes. This would provide a basis for the company to exclude the
proposal because the shareholder does not own securities entitled to
be voted on the proposal at the meeting.

c. How should a shareholder's ownership be substantiated?

Under rule 14a-8(b), there are several ways to determine whether a
shareholder has owned the minimum amount of company securities entitied
to be voted on the proposal at the meeting for the required time period. If
the shareholder appears in the company's records as a registered holder, the
company can verify the shareholder's eligibility independently. However,
many shareholders hold their securities indirectly through a broker or bank.
In the event that the shareholder is not the registered holder, the
shareholder is responsible for proving his or her eligibility to submit a
proposal to the company. To do so, the shareholder must do one of two
things. He or she can submit a written statement from the record holder of
the securities verifying that the shareholder has owned the securities
continuously for one year as of the time the shareholder submits the
proposal. Alternatively, a shareholder who has filed a Schedule 13D,
Schedule 13G, Form 4 or Form 5 reflecting ownership of the securities as of
or befare the date on which the one-year eligibility period begins may submit
copies of these forms and any subsequent amendments reporting a change
in ownership level, along with a written statement that he or she has owned
the required number of securities continuously for one year as of the time
the shareholder submits the proposal.

(1) Does a written statement from the shareholder’s investment
adviser verifying that the shareholder held the securities

continuously for at least one year before submitting the proposal
demonstrate sufficiently continuous ownership of the securities?

The written statement must be from the record holder of the shareholder's
securities, which is usually a broker or bank. Therefore, unless the
investment adviser is also the record holder, the statement would be
insufficient under the rule.

(2) Do a shareholder's monthly, quarterly or other periodic
investment statements demonstrate sufficiently continuous
ownership of the securities? :

10/18/2002




*

{’"\.

~—

Corporation Finance: Staff Legal Bulletin No. 14 (Shareholder Proposals)

hitn://www.sec.gov/interps/legal/cfslb14.htm

Page 11 of 24

No. A shareholder must submit an affirmative written statement from the
record holder of his or her securities that specifically verifies that the
shareholder owned the securities continuously for a period of one year as of
the time of submitting the proposal.

(3) If a shareholder submits his or her proposal to the company on
June 1, does a statement from the record holder verifying that the
shareholder owned the securities continuously for one year as of
May 30 of the same year demonstrate sufficiently continuous
ownership of the securities as of the time he or she submitted the
proposal?

No. A shareholder must submit proof from the record holder that the
shareholder continuously owned the securities for a period of one year as of
the time the shareholder submits the proposal.

d. Should a shareholder provide the company with a written
statement that he or she intends to continue holding the securities
through the date of the shareholder meeting?

Yes. The shareholder must provide this written statement regardless of the
method the shareholder uses to prove that he or she continuously owned the
securities for a period of one year as of the time the shareholder submits the
proposal.

2. In order for a proposal to be eligible for inclusion in a company's
proxy materials, rule 14a-8(d) requires that the proposal, including
any accompanying supporting statement, not exceed 500 words. The
following questions and answers address issues regarding the 500-
word limitation.

a. May a company count the words in a proposal’s "title” or
"heading" in determining whether the proposal exceeds the 500~
word limitation?

Any statements that are, in effect, arguments in support of the proposal
constitute part of the supporting statement. Therefore, any "title" or
"heading" that meets this test may be counted toward the 500-word
limitation.

b. Does referencing a website address in the proposal or supporting
statement violate the 500-word limitation of rule 14a-8(d)?

No. Because we count a website address as one word for purposes of the
500-word limitation, we do not believe that a website address raises the
concern that rule 14a-8(d) is intended to address. However, a website
address could be subject to exclusion if it refers readers to information that
may be materially faise or misleading, irrelevant to the subject matter of the
proposal or otherwise in contravention of the proxy rules. In this regard,
please refer to question and answer F.1.

3. Rule 14a-8(e)(2) requires that proposals for a regularly scheduled
annual meeting be received at the company's principal executive
offices by a date not less than 120 calendar days before the date of

10/18/2002
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argumernt as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

[t 1s important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



March 22, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Time Warner Inc.
Incoming letter dated March 4, 2004

The proposal relates to spinning off or selling one or more elements of the
company.

There appears to be some basis,/for your view that Time Warner may exclude the
proposal under rule 14a-8(¢)(2) because Time Warner received it after the deadline for
submitting proposals. Accordingly, we will not recommend enforcement action to the
© Commission if Time Warner omits the proposal from its proxy materials in reliance on
rule 14a-8(e)(2). In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which Time Warner relies.

We note that Time Warner did not file its statement of objections to including the
submission in its proxy materials at least 80 days before the date on which it planned to
file definitive proxy materials as required by rule 14a-(j)(1). Noting the circumstances of
the delay, we grant Time Warner’s request that the 80-day requirement be waived.

Sincerely,

WK.MT}

Michael R. McCoy
Attorney-Advisor



