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Dear Sir or Madam: CKANL

Enclosed please find a copy of a complaint filed derivatively on behalf of
AllianceBernstein Technology Fund, Inc. (the “Fund”), in the Superior Court of the State
of Massachusetts, County of Suffolk, on March 15, 2004 by Jose Diaz against John D.
Carifa and certain other affiliated parties listed in Appendix A. The Fund makes this
filing pursuant to Section 33 of the Investment Company Act of 1940, as amended.

Sincerely,

Aty it

Paul M. Miller

Enclosure

CC: Linda B. Stirling
Stephen Laffey



APPENDIX A

.AllianceBernstein Technology Fund, Inc. and Affiliated Parties

Name CIK No. Registration No. IARD No.
AllianceBernstein Technology Fund, Inc. | 0000350181 | 811-003131 N/A
AXA. 0000898427 | 001-14410 N/A
Alliance Capital Management Corporation | N/A 801-39910 107445
Alliance Capital Management Holding 0000825313 | 001-09818 106998
L.P.

John D. Carifa, Director N/A N/A N/A
David H. Dievler, Director N/A N/A N/A
John H. Dobkin, Director N/A N/A N/A
Ruth Block, Director N/A® N/A N/A
William H. Foulk, Jr., Director N/A N/A N/A
Clifford L. Michel, Director N/A N/A N/A
Donald J. Robinson, Director N/A N/A N/A
Thomas J. Bardong, Officer N/A N/A N/A
Edmund P. Bergan, Jr., Officer N/A N/A N/A
Mark D. Gersten, Officer N/A N/A N/A
Vincent S. Noto, Officer N/A N/A N/A
Gerald T. Malone, Portfol_io Manager N/A N/A N/A
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SUPERIOR COURT OF THE STATE OF MASSACHUSETTS A

COUNTY OF SUFFOLK |
' JOSE DIAZ, Derivatively On Behalf of )y CaseNo. 04-1115 N
‘AT LIANCEBERNSTEIN TECHNOLOGY ) | o
{ VERIFIED DERIVATIVE COMPLAINT

Plaintiff, ~ ) FOR BREACH OF FIDUCIARY DUTY,
- '} ABUSE OF CONTROL, GROSS
MISMANAGEMENT, WASTE OF
CORPORATE ASSETS AND UNJUST
ENRICHMENT

VS,

. )
. JOHN D. CARIFA, DAVID H, DIEVLER, )
TOHN H. DOBKIN, THOMAS J. BARDONG, )
RUTH BLOCK, WILLIAM H. FOULK, IR, )
CLIFFORD L. MICHEL, DONALD J. B
ROBINSON, PAUL L. RISSMAN, CRAIG )
AVERS, FRANK V. CARUSO, ARYEN )
- GLATTER, SUSANNE M: LENT, EDMUND ) | |
PR RO )
. "GERALD T. MALONE,
CHARLES SCHAFFRAN, ALLIANCE ) ‘RECEIVED
CAPTTAL MANAGEMENT HOLDINGL.P., ) *
ATLIANCE CAPITAL MANAGEMENT %
)
)
)
)
)
)
)
)
)
)

MAR 15 2004

CORPORATION, AXA, v »
. SUPER\OR COURTD&)SS\‘J\I—\N .
MICH R ! MAG\STRATE

~ Defendants.
: CLERK

-and -

‘ ALLIANCEBERNSTEINTECHNOLOGY
FUND, INC., a Massachusetts corporation,

Nominal Defehd_ant. |
) DEMAND FOR JURY TRIAL .




Plamtlff by h1s attorneys submits thls Denvatlve Compla.mt (the "Complaunt") agamst the
defendants named herem
NATURE OF THE ACTION , o
L This is a derivative action brought by holders of AlhanceBemstem Technolo gy Fund
(the "Fund") on behalf of the Fu.nd against certam ef its.officers and directors seekmg to remedy
. defendants' violaﬁons of state law, ixie]udingbreaches of ﬁduci‘aly duties, abuse of eentrol, gross
 mismanagement, wdste of coi'perate assets and unjust enrichment that occurred between October
1998 and the present (the "Relevant Peﬁ’od") and that have caused substantial losses to the Fund and
other damages such as to its reputatmn and goodwﬂl
JURISDICTION AND VENUE ‘

“ 2. The Fund is a citizen of Massachusetts as it is incorporated in Massachusetts. The
fore joint codtact is sufﬁcient. to justify the exercise of personal juﬁsdietion over all the defendants
by the Massachusetts courts. | |

" SUMMARY OF THE ACTION
3. Thxs action charges defendants with engaging in an unlawful and deceitful course of -
conduct desxgned to improperly ﬁnancmlly advantage defendants and their chents to the detriment
of plaintiff and the Fund:- As part and parcel of defendants' unlawful conduct, defendants as defined
below, in clear contravention of their fiduciary responsibilities and d1sclosure obligations, failed to
properly disclose: - | ' _' o | |
| (a) ‘ That select fd'vored customers were allowed to engage inﬂlegal "ate trading,”
a pfaetiee, more fully described herein, whereby an investor may place an erder to purchase fund
shares aftef 4:00 p.m. and ha've that order filled at that day's closiﬁg net agset vvalue; and
| o | (®)  That select favored customers were improperly allowed to "time" fheir mutual
fund trades. Such timing, as more fully described hefein, improperly allows an investor to trade in
g ‘ arid“out ofa mufual fund to exploit short-term moves and inefficiencies in the manner in which the .
vmutual funds prices thezr shares. | _ | |
4, On September 30 2003, before the market opened Alha.nce Cap1tal Management, . |

L.P. issued a press release. revealing that it had been contacted by the Securities and Exchange
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Commission ("SEC") and the New York State Attenney General's Office in connection with the
regulators' investi.gation of the mntual fund indnstry’s practices ef late tradlng and market timing.
Alliance CapitalManagement announced that as a result of its own internal‘investigation it had
identified confhcts of1i mterests with respect to market timing transactxons leadmg to the suspension
Vof defendant Gerald T. Malone ("Malone"), a portfolio manager of certam AlhanceBemstem Funds
and defendant Charles Schafﬁ'an (‘fSchrafﬁ-an"), an executive salesperson of Alliance hedge funds.
| 5. Subseqnently, on October 1, 2003, The Wall Street Jeurnal reported that defendants
Malone and Schaffran allowed eertain investors to make rapid trades in Alli aneeBemstein Funds that
were managed by Malone, in exchange for large investments inbcertain Alliance hedge funds also.
managed by Malone. Moreover, the article stated that according to documents produced by Allinnce
Capital Management pursuant toa subpoena by the Attorney General’s.Ofﬁce; Edward Stem of
Canary Capital p‘laced late trades through Bank of America for certain Alli_anceBernstein Funds.
| THE PARTIES
6. Plam‘nff Jose Diaz is, and was at times relevant hereto an owner and holder of the
Fund. Plaintiffis a cmzen of New York. - ,
7. The Fundisa nommal defendant anda corporatlon orga.mzed and ex1stmg under the
laws of the State of Massachusetts with its headquarters located at 1345 Avenue of the Amencas '
New York, NY 10105, |

8.  Defendant John D. Canfa ("Carlfa“) was, at all times relevant hereto a director and
officer of the Fund o ‘ o

9. Defendant Dav1d H. Dtevler ("Dlevler") was, at all times relevant hereto a director
| ef vthe Fund. ' ‘

, - 10. Defendant JohnH. Dobkin ("Ijobkin") was, at all times relevant hereto, a director of

the Fund, | | | | |
110 Defendant William H. Foulk, Jr. ("Foullc") vvas,.at all times relevant hereto, a director |

of the Fund. | . L - o | . |

12. .De‘fendant Clifford L Mi'chel tl'Miehel”) was, at ﬁtnes relevant hereto, a director.of

 the and.



13.
14,

of the Fund.

13,

of the Fund.
16.

Fund.
17.
18,

" Defendant Ruth Block ("Block™) was,' at times relevant hereto, a director ofthe F und

Defendant Donald J. Robinson ("Robinson") was, at times relevant heréto, a director -
Defendant Thomas J. Bardong ("Bafdong“) was, at times relevant hereto, an officer .

Defendant Paul L. Rissman ("Rissman") was, at timesrelevant hereto, a officerof the

Defendant Craig Ayers ("Ayers") was, at tlmes relevant hereto an ofﬁcer oftheFund.

Defendant Frank V. Caruso ("Caruso") was, at times relevant hereto an officer of the.

19.
Fund.
20
the Fund.
21>.
the Fund.

22,

Fund.

23,

Fund.
24,

’ Defendant Aryen‘Gletter ("Glatter") was, at times relevant hereto, an officer of the

Defendant Edmund P. Bergan ("Bergan") was, at ﬁmes relevant hereto, an ofﬁcer of
Defendant Mark D. Gersten ("Gersten") was, at times relevant lhere'to, an officer of

Defendant Susanne M. Lent ("Lent") was, at times relevant hereto, an officer of the

Defendant Vincent S. Noto ("Noto") was, at timeé relevant hereto, an officer of the

Defendant Malone was, at all relevant times a Senior Vice President at Alliance

Capital Ma.nagerﬁent and a portfolio menager of several AllianceBemnstein F unds. -

- 25,

Defendant Schaffran was, at all relevant times a marketing executive at Alliance

- Capital Ma.nagement who sold Alliance hedge funds to investors.

26.

A Defendants.‘;

27.'

The Defenda.nts listed in 1[1]8-25 are collectlvely referred to herein as the "Individual -

Defendant Alhance Cap1ta1 Management Holding L.P. ("Alhance Holdmg") is a

pubhcly-uaded holdmg company which provides mvestment managernent semces through
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defendant Allianee Capital Managetnent L.P. ("Alliance Capital Management"). Alliance Holding
is incorporated‘ in Delaware with its principal place of business loc'ated at 1,345 Avenue of the
* Americas, New York, NY 10105, Alliance Holding is the ultimate parent of the AllianceBemstein
Funds‘ and the parent company of, and controls Allliance Capital Management and the
AllianceBernstein Registrants. As of March 31, 2003, Alliance Holding owned approximately |
30.7% of the outs‘t.anding‘ shares of Alliance Capital Management. Defendant Alliance Canital
Management ié regt_stered as an investment adviser under the Investment Advisers Act and managed
and advised the AllianceBernstein Funds throughout the Relevént Penod. During this period,
» Ailiance Capital Management had ultimate responsibility for overseeing the day-to—day management
of the AllianceBernstein Funds. Alliance Capltal Management 18 located at 1345 Avenue of the
Americas, New York NY 10105. _
28.  Defendant Alliance Capltal Management Corporatmn ("Alhance Corporatlon") is

a wholly~owned subsidiary of defendant AXA Financial, Inc. ("AXA"), and the general partner of

- defendants Alliance Holding and Alliance Capital Management. Alliance Corporation owns 100,000

partnership units in Alliance Holding and al% general parinership interest in Alliance Capital
| Management Alliance Corporation is located at 140 Broadway, New York, NY 10005,

29, Defendant AXA, a unit of Europe's second largest insurer AXA SA is an
intemational financial services organizations which provides financial advisory, insurance and
investment management nroducte band serviees worldwide. AXA is a Delaware corporation'and '
- maintains its principal place of bu‘siness at 1290 Avenue of the Amencaé, New York,y NY 10104.
AXA eontrols Alliance Capital Management by virtue of its general naﬂnership interests through
Alliance Cotporaﬁon and its 55.7% economic interest in Allianc‘eCapi_tal Management as of March
31,2003, _» | S
S 30 The Defendants listed in §§27-29 are collectively referred to herein as the "Advisor
Defendants.“. ' . " | |

DUTIES OF THE INDIVIDUAL DEFENDANTS
.3 - By reason of their posmons as directors and officers of the Fund and because of thelr

: ablhty to contTol the Fund the Individual Defendants owed the Fund and its fundholders ﬁducxary
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obligations of trust, loyalty, 'good faith and due care, and were and are requned to use their utmost
ability‘to control and menage,the Fund in a fair, j_ust; honest and equitable-'manner. The Individual
Defendants were and afe required to act'in ‘furtnerance of the best interests of the Fund and its
holders so as to benefit all holders equally and not in furtherance of the1r personal interest or beneﬁt

32. Likewise, the Advxsor Defendants, because of heir relauonsmps with the Fund and
their ability to control the day-to-day management of the Fund, owe the same duty to the Fund as the
- Individual Defendants.

33, Each ofﬁcer duector and advisor of the Fund owes the Fund and its fundholders the
ﬁdumary duty to exercise good faith and dlhgence in the administration of the affairs of the Fund and
in the use and preservatlon of its property and assets and the highest obligations of fair dealing. In
addition, as officers, directore and advisors of a publicly held 'Fund, the Individual Defendants had
aduty to promptly d'issenuinate‘accurate and n-uthful informati on so that the market price of the Fund

“would be based on truthful and accurate information. _ |
34. The Individual Defendants and Adv1sor Defendants, because of their positions of
control and authority as officers, d1rectors and/or advisors of the Fund, were able to and did, directly |
and./or indirectly, exercise control over the wrongful acts complamed of herein.
35 Atall times relevant hereto each ofthe defendants was the agent of each of the other
defendants and of the Fund and was at all times acting within the course and scope of such agency.
36. To. 4di.sch_arge their duties, the ‘ofﬁcers, ‘directors and advisofs of the Fund were
required to exercise reasonable and prudent supervision ovef the ma.negernent, poh'cies, practices and
| controls of the ﬁnancial affairs of the Fund. By virtue of sueh duties, the officers, directors and
adwsors of the Fund were requlred to among other things:
a. Refrain from actmg upon material 1ns1de corporate mformatlon to beneﬁt :
themselvee; | _ |
b. Ensure that the Fund comphed with 1ts legal obli; gations and requirements,
mcludmg actmg only thhm the scope of its legal authonty and disseminating truthful and accurate

statements to the SEC and the investing public;



c. Conduct the affairs of the Fund in an efﬁcxent business-like manner so asto
make it possible to provide the thhest quahty performance of its business, to avoid wasting the
Fund's assets and to maximize the value of the Fund's stock;

d. Remain informed as to how the Fund conducted its operatiens and, upon
receipt ofnotice or information ef imprudent or nnsound eonditions or practices, to make reasonable
inquiry in connection therewith and te take steps to correct such conditions or practices and make
such dtsclesures as necessary to compl_ky with federal and state securities laws; and |

e, Ensure that the Fund was operated in a diligent, honest and prudent manner

in comnliance with all applicable federal, state and local laws, rules and regulations.
37. - Each de'fendant, by virtue of his, her, or bits position as a officer, dire'e'to.r and/or
- advisor owed to the Fund and to its'fundholders the ﬁdueiary duties of loyalty, good faith and the
exercise of due care and diligence in the rnanagement and administration of the affairs of the Fund,
as well as in the use and preservatlon of its property and assets. The conduct of the defendants "v ’
complained of herein involves a knowing and culpable v101at10n of their obhgattons as ofﬁcers
directors and advisors of the Fund, the absenceof good faith on their part and a reckless dlsrega:d
for their duties to the Fund and its shareholders that the defendants were aware or should have been
aware posed a risk of serious injury to the Fund The conduct of the defendants who were also
, ofﬂcers directors and adwsors of the Fund durmg the Relevant Period has been ratified by the
remaunng defendants who collectwely compnsed all of the Funds' ﬁdumanes during the Relevant |

. Period.

38. The defendants breached then' duties of loyalty and good faith by allowmg the other
defendants to cause or by themselves causing the Fund to give preferennal treatment to customers
B as detailed herein infra and by failing to prevent the other defendants from taking such illegal
aenons v o _ ' _ _' _
| CONSPIRACY, AIDING AND ABETTING AND CONCERTEDACTION |
390 In committing the vfrongful acts alleged h‘erein, the defendants have pursued, or ..
joined in the pursuit of, a common course of conduct and have acted in ceneert with and conspired |

- with one another in furtherance of their common plan or design. In addition to the wrongful conduct
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herein eueged as giving rise to pnmary liability, the defen_dants further aided and abetted and/or -
assisted each other in breach of their respective duties. | I' : |
~ 40.  Duringall timesrelevant hereto, the defendants collectively and individually initiated
a course of conduct that was designe_d to and did: (i) conceal the fact that the Fund was improperly
allowing after hours trading, 1n order to allow defendants to profit at the expense of the Fund and
plaintiff; (ii) maintein the defendants' executive, officer, director and advisor ‘p'osiﬁons at the Fund
| and the profits, power and prestige that the defendants enjoyed as a result of these positions; and (iii)
deceive the investing public, including holders of the Fund, regardmg the defendants' management
~ of the Fund's operations, specificallyrelated to the funds net asset value that had been n'usrepresented |
by defendants throughout the Relevant Period. In furtherance of this plan, conspiracy a.nd course of
conduct the defendants collectively and md1v1dua11y took the actions set forth herein.
41. The defendants engaged in a conspiracy, common enterprise and/or common course _
'of conduct commencing by at least October 1998 and contmumg thereafter. - Dunng this tnne the |
defendants caused the Fund to conceal the true fact that defendants allowed preferred customers to
time their trades in and out of the Fund. |
42, The ‘purpose ahd effect of the defendants' conspiraoy, common enterprise and/or
common course of conduct was, among other thmgs to chsgulse the defendants' v1olat10ns of law,
breaches of ﬁducmry duty, abuse of control, gross mlsmanagement waste of corporate assets and
unjust ennchment and to conceal adverse information concermng the after hours trading of preferred
customers so they could protect and enhance their execu’uve ofﬁcer duector and advisor posmons
and the substantial compensation and prestige they obtained as a result thereof.
43, = The defendants accomplished their conspiracy, common enterprise and/or common
course of conduct by causing the Fmd to purposefully, recklessly or negligently allowing the
unlawful practlces descnbed herem Because the actions described herem occurred under the.
authority of the oﬁicers dlrectors and advxsors each of the defendants was a d1rect necessary and
‘substantial participant in the consplrecy, common enterprise and/or common course of conduct

complained of herein.



44.  Eachof the defendants aided and abetted and rendered substantial assistance in the
wrongs complained of herein. In taking such actions to ‘substenti‘allly assist the commission of the
wrongdoing complained Of herein, each defendant acted with knov?ledée of the primary wrongdoing,
substannally assisted the accomplishment of that wrongdomg and was aware of his or her or its |
. overall contribution to and furtherance of the wrongdomg

© FACTUAL ALLEGATIONS
The Double Standard for Favored Investors ' S

45.  Mutual Funds are meant to be long-tenn investments and are therefore the favored
savings vehicles for manyAmericens‘»_retiremeut and college funds. Unbeknownst to investors, ﬁom '
" at least as -early as October 1, 1998 and until July 3, 2003, 'm‘clusive, defendants dengavged in.
fraudulent and.wrongful schemes that ertabled certain favored investors vto_ reap many millions of
dollars in proﬁt through secret and iliegal aﬁer-hours trading ‘and timed tradin'g; In exchange for |
- allowmg and facilitating this i unproper conduct the Adwsor Defendants received substantial fees and
other remuneration for themselves and their affiliates to the detriment of the Fund Specifically,
Alliance Capital Management, as manager of the Fund, profited from fees charged to the Fund that
were measured as a percentage of the fees under management. In exehange for the right to engage
| in illegal late trading and tumng, which amﬁcxally and materially affected the value of the Fund, o

favored investors, agreed to park substantial assets in AllianceBemnstein funds. Furthermore the
favored investors secretly disguised add1t10na1, improper compensation to the Advisor Defendants
as interest paymeuts on moniee loaned by the Advisor Defendants to the favored investors for the ,
purpose of financing the illegal scheme. The synergy between the Advisor Defendants and the |
favored investors hmged on ordinary investors' xmsplaced trust in the mtegnty of mutual fand -
companies and allowed defenda.nts to proﬁt handsomely ‘ |
Illegal Late Tradmg ,

. 46, "Late tradmg" explo1ts the umque way in wmch mutual funds 1ncludmg the Fund
set thexr prices. The daily pnce of mutual fund shares is generally calculated once a day as 0f 4:00

p.m. EST, The pnce, knowu as the Net Asset Value ("NAV"), generally reﬂects the closing prices
~of the secuﬁties that cdfnpriee a given fund's portfdlio, plus the value of any cash that the Fund
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manége'r maintains for the Fund, Orders to buy, sell 6r_ exchange mutual fund shares placed at or
before 4:00 p.m. ESTon a 'giVen _day_re_céive thét day's price. Orders placed afte; 4:00 p.m. VEVST are
supposed to be ﬁvlled using the following day's price. '

47.  Inviolation of SEC regulations, the Advisor Defendants secretly allowed the favored
investors tb‘plac‘e orders after 4:00p.m. on ar‘xy.'given' day and still receive (illegally) that day's priéc |
(as opposéd to the next dﬁy’s price, which the order would have receivgd had it been processed
~lawfully). This iilegal _conduct. allowed the favored invg:stofs to capitalize on market-moving
| financial and other information that was. made public after the close of trading at 4:00 p.m.

48.‘ ~ For exarnple a mutual fund's share pnce is determined to be $10 per share for a given
day. After 4:00 p m., good news’ concemmg the fund's constltuent securities may have been made
pubhc causmg the price of the Fund's under]ymg secuntles torise matenally and, correspondingly,
causing the next day's NAV to rise and increasing the fund share priceto $15. Under th1s example,
- ordinary investors placmg an order to buy after 4:00 p.m. on the day the news came out would have

their orders filled at $15, the next day’s price. Defendants' scheme aﬂowed thé favored investors to
purchase ﬂmdlsha.reé at the pre-4:00 p.m. price of $10 per share price cvenbaﬁe.r the pbst—4:00 p.m.
news came out and the market had already started to react. These favored investors were therefore
guarant;:ed a $5 per éhare profit by buying after the market had closed at the lower price, available -
onlyvto'them and then selling the shares the next day at the higher price. This harmful practice is
comp‘le.tely undisclosed in the Prospectuses by which the F uﬁd was markéted and sold. Moreover,
1éte trading is speciﬁcallvy prohibited by the "forward pricing rule” embodied in SEC regulations.
See 17 C.FR. §270.22¢c- l(a) | '
Secret Txmed Trading |
49. . "Tunmg" is an arbitrage strategy involving short-term tradiﬁg' that can be used toA
profit from mutual funds' use of "stale” pribce.s to calculate the value of ‘sécurities heid in the funds'
' poftfolio. These prices ‘are "stalé" _becaﬁse they do not necessarily reflect the "fair value" of such
securities as of the time the NAV is calculated. A typiéal example is 2 US mutual fund that holds
Japanese securities. Bécause of the time zone differencé, the Japanese market may close at 2 a.m.

New York time. If the U.S. mutual fund nianager uses the closing prices of the J apanese securities
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in his or her fund to arrive at an NAV at 4&p.m. in New York, he or she is relying on market
information that is fourteen hours old. If there have been positive market moves during the New -

York trading day that will cause the J aparieée market to rise when it later opens, the stale Japanese

prices will not reflect that increase and the fund's NAV will be artificially low. Put another way, the -

NAV would not reflect the true current market value of the stocks the fund holds. The takmg.
advantage of this fact and sumlar strateg1es are known as "time zone arbltrage "

50, . A similar type of timing is possible in mutual funds that contam illiguid securities
such as high-yield bonds or small capitah'zation stocks. Here, the fact that some of the Funds'

underlying securities may not have traded for hours before the New York closing time can render

the fiind's NAV stale and thus open it to being timed. This strategy is sometimes referred to as

"hqu1d1ty arbitrage."

51, Likelate trading, effectlve tumng captuxes an arbltrage profit the timer steps in at the

| last moment and takes part of the buy-and-hold myestors upside when the market goes up, so the

‘ncxi day's NAYV is reduced for those who are still in the Fund. If the timer sells short on bad days -

as favored investo.rs did - the arbitrage has the effect of making the next day's NAV lower than it .
would otherwise have been. A

52. Besides the wealth transfer of arbi.tra_ge (called "dilution”), timers also harm their
targgt funds in a number of other ways. They _imposg their fransaction costs on the long-term
invesiors. 'frades nécessitated by timer redemptions can élso result in the fealization of taxable
?:apital gains at an undesirablé time, or fnay result in managers having to sell stock into a falling
market. o ’

53, Ltis widely‘ ackiiowledged that timing inures to the detriment of mutual fund and its

 long term fundholders and, because of this detrimental effect, the relevant Prospectuses stated that

~ timing is monitored and that the Advisor Defendants work to prevent it. These statements were

materially false and misleading becaﬁse, not only did the defendants allow favored investors to time |

their trades, the Advisor Defendants also financed certain of the favored investors' timing arbitrage

strategy and sought to profit and did pro.ﬁt from it
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Defendants' Fraudulent Scheme A .

54, On September 3, 2003, New York Attomey General Eliot Spiteer fileda eomplaint
- charging fraud amongst other violations of law, in connection with the unlawful practices alleged
herem and exposing the fraudulent and manipulative practices charged here with the pamculanty
that had resulted from a conﬁdent:al full- scale investigation (the "Sprtzer Complamt") The prtzer
Cornplamt alleged, with regard to the nusconduct alleged herein, as follows

Canary engaged in late trading on a daily basis from in or about

- March 2000 until this office began its investigation in July of 2003.
It targeted dozens of mutual funds and extracted tens of millions of
dollars from them. During the declining market of 2001 and 2002, it
used late trading to, in effect, sell mutual fund shares short. Thrs ,
caused the mutual funds to overpay for their shares as the market
went down, serving to magnify long term investor losses. - :

[Bank of America] (1) set Canary up w1th a state-of-the-art electromc
trading platform ... (2) gave Canary permission to time its own mutual -
fund family, the "Nations Funds", (3) provided Canary with
approximately $300 million of credit to finance this late trading and
timing and (4) sold Canary derivative short positions it needed to time
the funds as the market dropped. In the process, Canary became one
of Bank of America's largest customers. The relationship was
mutually beneficial; Canary made tens of millions through late
trading-and timing, while the various parts of the Bank of Amenca
that serviced Canary made millions themselves. '

55. -According to mutual fund orders and other records obtained by the Attorney General's
Office, the Carrary used an AllianceBemetein Fund for its late trading and market timing practices
According to the records Canary sold shares of Alhance Growth & Income Fund and 1nvested the
‘proceeds inan Alhance money market fund ina late trade submitted t 6:31 p.m. on January 13, 2003. |

© 49, . On September 4, 2003, The Wall Street Journal published a front page story about

the Spitzer Complaint under the headline: "Spitzer Kicks Off Fund Probe With a $40 Million o

" Settlement," in which ﬂie New York Attorney General eompared after-the-close trading to "being’ S

a]lowed to bet on a horse race aﬁer the race was over," and whlch indicated that the fraudulent

pracuces enumerated in the prtzer Cornplamt were Just the t1p of the 1ceberg In this regard the

article stated: . » |
"The late trader,” he saxd,w "is being allowed into the furid after it has closed t;or the-

day to participate in a profit that would otherwise have gone completely to the fund's
buy-and—hold investors." v
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Ina statement Mr. sztzer sazd "the full extent of this camplzcated fraud :
is not yet known, "' but he asserted that "the mutual-fund {industry operates on a
double standard" in which certain traders "have been given the opportunity to
manipulate the system They make illegal after-hours trades and improperly
exploit market swings in ways that harm ordmary long-term investors. "

50. - The Wall Street Journal reported that one of the favored mvestors had settled the

charges against it, agreeing to pay a $10 mxlhon fine and $30 million in restitution. On September
5, 2003, The Wali Street Journal reported that the New York Attorney General's Office had .
subpoenaed “a large number of hedge funds” and mutual funds as part of its investigatio_n,
"uhderscoring concern among investors that the imj:roper trading of mutﬁal— fund shares could be
widespread" and that the SEC, joining the investigation, plans to send letters to mutual funds holding
- about '75% of assets under managemeht in the U.S. to inquire about theirprae_tices with respect to -
market- tmnng and fund- tradmg practices. - | _

5. On Septernber 5,2003, the trade publication, Mornmgstar reported "Already this is
the biggest scandal to hit the mdustry and it may grow. Spitzer says more oompames will be accused
inthe coming weeks. Thus, investors and fund-eorep any executives alike are looking at some uneasy

times." | | ‘

52. On September 30, 2003, Alhance Capital Management announced in a press rejease '
published over PR Newswire that the New York State Aftorney General and the SEC had contacted
Alliance Capital Management in connectlon with the regulators investigation of market timing and

late trading practices in the mutual fu.nd 1ndustry Addxtlonally, Alliance Cap1tal Management
revealed the following: v '
[B}ased on the prehmma.ry results of its own ongomg internal
investigation concerning mutual fund transactions, it has identified
conflicts of interest in connection with certain market timing
transactions. In this regard, Alliance Capital has suspended two of
its employees, one of whom is a portfolic manager of the
AllianceBernstein Technology Fund and the other of whom is an
executive involved wzth sellmg Allzance Capxtal hedge fund
_ products. v _
53, On October 1, 2003 an artrcle appearmg in The Wall Street Journal identified the two -

‘Alliance Capital Management employees who were suspended asa result of their mvolvement in

conflicts of interests as defenda.nts Malone and Schaffran ’I'he article revealed that Alliance Capltal
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Ma.nagement had been subpoenaed by the New York State Attomey General's Ofﬁce earlyon in its
inquiry into the mutual fund industry and further, elaborated on defendants Malone and Schaffran's
wrongful and illegal misconduct:

[C]ertam investors were allowed to make rapid trades in a mutual '
Sund managed by Mr. Malone .in exchange for making large
investments in Alliance hedge funds also run by Mr. Malone.

* %k %

Mr. Schaffran is alleged to have helped a broker ata Las Vegas firm
called Security Brokerage Inc. gain the ability to make short-term
trades in shares of Mr. Malone's mutual fund in exchange for
investments into Mr Malone's hedge funds.

%%

As previously reported, [defendant Edward] Stern's firm, Canary,
 appears to had arrangements allowing short-term trading with
Alliance funds. . . Meanwhile, according to a copy of trade orders
obtained by [Attorney General Elliot] Spitzer's office, on the
evening of Jan. 13 this year, Mr. Stern placed late trades through
" Bank of America’s trading system to sell 4,178,074 shares of -
Alliance Growth and Income Fund, which at the time would have
amounted to an approximately [sic] $11 million transactzon

In addmon to the A_lhanceBernstem Technology Fund, the article stated that defendant Malone also

managed two technology hedge funds, the ACM Techno logy Hedge Fund and the ACM Technology - -

Partners LLP.
The Prospectuses Were Matenally False and Mlsleadmg ‘
54.  Defendants caused the issuance of false and nusleadmg prospectuses (the
"Prospectuses") regarding the Funds pohcxes on late tradmg and timed tradmg
| -3 5. The Prospectuses contamed matenally false and Imsleadmg statements with respect -
to how sha.res are priced, typically representmg as follows '
- HOW THE FUNDS VALUE THE]R SHARES'
o The Funds’ net asset value or NAV is calculated at 4 p.m.,
Eastern time, each day the Exchange is open for business. To
calculate NAYV, a Fund's assets are valued and totaled, liabilities are
- subtracted and the balance, called net assets, is divided by the number
of shares outstanding. The Funds value their securities at their current
market value determined on the basis of market quotations, or, if such

quotations are not readily available, such other methods as 'the Funds'
directors believe accurately reflect fair market value.
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56, The Prospectuses in explalmng how orders are processed, typically represented that
orders recexved before the end of a business day will receive that day‘s net asset value per share,
while orders_recelved after close will receive the next business day's pnce as follows:

Your order for purchase, sale, or exchange of shares is
_ przced at the next NAV calculated after your order is received in
proper form by the Fund. Your purchase of Fund shares may be
. subject to an initial sales charge. Sales of Fund shares may be subj ect
to a contingent deferred sales charge or CDSC.

® X ¥
__HOW TO EXCHANGE SHARES

You may exchange your Fund shares for shares of the same
class of other Alliance Mutual Funds (including AFD Exchange -
Reserves,a money market fund managed by Alliance). Exchanges of
shares are made at the next determined NAV, without sales or
service charges. You may request an exchange by mail or telephone.
You must call by 4:00 p.m., Eastern time, to receive that day’'s NAV.

The Funds may modify, restnct or terrmnate the excha.nge service on
~ 60 days' written notice.”

HOW TO SELL SHARES

_ . You may "redeem" your shares (1 e., sell your shares to a
E Fund) on any day the Exchange is open, erther directly or through
your financial intermediary. Your sales price will be the next-
determined NAV, less any applicable CDSC, after the Fund receives
your sales request in proper form. Normally, proceeds will be sent to
~ you within 7 days. If you recently purchased your shares by check or
- electronic funds transfer, your redemption payment may be delayed
until the Fund is reasonably satisfied that the check or electronic
funds transfer has been collected (whrch may take up to 15 days)

57.  The Prospectuses falsely stated that Alhance Capital Management actrvely safeguards
shareholders from the harmful effects of timing. For example, in 1anguage that typically appeared
in the Prospectuses, the March 31, 2003 AllianceBernstein Technology Fund Prospectus and the
 AllianceBemstein 'All-Asia Investment Fund Prospectus stated as follows:
| ' A Fund may refuse any order to purchase shares. In particular,
~ the Funds reserve the right to restrict purchases of shares (including

through exchanges) when they appear to evidence a pattern of

- frequent purchases and sales made in response to short-term
. considerations. : o

In an effort to discourage frequent trading, mutual funds rnay impose

a redemption fee if shares are sold or exchanged within a prescribed
time, - . v A
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o 58. The Prospectuses -failed to disclose and nrisrepresented the folloWing materiat and
~ adverse facts: , : | | _ | |
a. That defendants had entered into an agreernent allowmg the favored investors
to tlme their tradmg of the AJhanceBernstem Funds shares, o ' |
| b. That, pursuant to that agreement the favored investors regularly timed their
trading'in AlhanceBernstem shares,

c That, contrary to the express representatiOns in the Prospectuses, the
AlhanceBemstein F unds enforced their policy against frequent ufaders selectively, i.e., they did not
enforce it against favored investors and warved the redemption fees, at the expense of ordinary
: Alha.nceBemstem Funds mvestors that the favored 1nvestors should have been requlred to pay,
pursuant to stated AllianceBernstein Funds policies; | |

d. That the Fund Defendants regularly allowed fauored inve_stors to engage in
trades that were disruptive to the efficient management of the AllianceBemstein Funds and/or
tncreased the AlhanceBemstem Funds' costs and thereby reduced the AllianceB ernstein Funds' actual
performance and - , , o
e That the amount of compensatxon paid by the AlhanceBemstem Funds to
| Alhance Cap1ta1 Management because of the AllianceBemstein F unds secret agreement with favored
defendants and others provxded addxtlonal undisclosed compensation to Alliance Capital
Management by the AlhanceBernstem Funds and their respectlve shareholders including plamtlff

» DERIVATIVE AND DEMAND FUTILITY ALLEGATIONS

59. ) Plaintiff brings this action deritfatiyely in the nght and for the benefit of the Fund to
redress injuries suffered and to be suffered, by the Fund as a direct result of the breaches of fiduciary
duty, abuse of control, gro_SsI nﬁsmanagement, waste of cozporate assets and unjust enrichment, as
well as the aiding and abetting thereof, by the defendants. The Fund is named as a nominal
defendant solely in a derivative capacity. Thus isnot a collusive action to confer jun'sdiction on this
Court that it would not othermse have. o | |
| 60.  Plaintiffwill adequately and fairly represent the interests of the Fund in enforcing and )
prosecuting its rights. - '
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61.  Plaintiffhasnot made awritten demand ofthe current Board of Directors as they have.
yet to acknowledge their wrongdoing and‘thuS-COntlrlue to cause irreparable injury to the Fund N

62. Plaintiffis and was a fundholder of the Fund dunng times relevant to the defendants’
wrongful course of conduct alleged herem and remains a fundholder of the Fund.

63.  The current directors of the Fund consists of the following seven individuals:
defendants Carifa, Dievler, Dobkin, Block, Foulk, Michel and Robinson. Plalntiff has not made any
demand on the present directors of the Fund to institute this action because such a demand would
be a futile, wasteful and useless act, particularly for the following reasons: |

a. The directors and senior management participated in the wrongs cornplained
of herein. The Fund's directors are not disinterested or independent due to _their abdication of their
' responsibilities to oversee the Fund's ofﬁcers who were also agents for the Advisor Defendants.

Pursuant to their specific dut1es as dlICCtOI‘S each was charged with the management of the Fund and
to conduct its busmess affalrs Each of the above-referenced defendants breached the fiduciary
duties that they owed to the Fund. Thus, the Fund duectors cannot exercise independent obj ective
judgment in deciding {tfhether to bring this action or whether to vigorously prosecute thlS action
becauSe they are interested personally in the outcome as it is their actions, inactions, abdication and
improper delegation that has resulted in the very conduct complamed of herein;

b. ‘The du‘ectors of the Fund, as more fully detailed herein, participated i in,
approved and/or perrmtted the v wrongs alleged herein to have occurred and part101pated in efforts to
conceal or disguise those wron gsor recklessly and/or negligently dlsregarded the wrongs complained

- of herein and are therefore not drsmterested parties; |
. c. In order to bnng thls suit, all of the directors of the Fund would be forced to
‘sue themselves and persons Wlth whom they have extensxve busmess and personal entanglements
which they will not do thereby excusing demand,; | , '
- d ' The acts complained of constitute vlo_lations of the fiduciary duties owed by
the directors, the Fund's ofﬁcers and advisors and these acts are incapable of ratification; | -
| e..  Each of the directors of the Fund authorized and/or perrmtted the false

- . statements dlssemmated dlrectly to the pubhc or made dlrectly to securities analysts and which were
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made available and dlstnbuted to fundholders authorized and/or perrmtted the issuance of various
of the false and mlsleadmg statements and are pnncrpal beneficiaries of the wrongdoing alleged |
herein and thus could not.fairly and fully prosecute such a suit even if such suit was instituted by
them; A | |
' f. - Anysuitby the current directors of the Fund to remedy these wrongs would
likety expose the defendants to further violations of the securities laws that would result in civil
actions being filed agamst one or more of the defendants, thus, they are hopelessly conﬂlcted in |
making any supposedly 1ndependent determmatlon whether to sue themselves A
g The Fund has been and will continue to be exposed to significant losses due
to the wrongdoing: complained of herein; yet the directors have not filed any lawsuits against
themselves or others who were responsible for that wrongful conduct to attempt to recover for the
Fund any part of the damages the Fund suffered and w111 suffer thereby;, and
h If the Fund's current and past ofﬁcers and directors are protected agamst
'personal hab111ty for their acts of mrsmanagement abuse of control and breach of ﬁducrary dutyl
alleged in this Compla_unt by dtrectors and ofﬁcers liability insurance, they caused the Fund to
purchase that instu'ance for their oro'tec_tion with corporate funds, Vi.e., mom'es belonging to the
mutual fund holders of the Fund. However due to certain ehanges in the language of directors‘ and
ofﬁcers 11ab111ty insurance policies in the past few years the directors' and officers' hab1hty
insurance pohcres covermg the defendants in this case contain provxs1ons that eliminate coverage
for any actlon brought drrectly by the Fund against these defendants, known as, inier alia, the
"insured versus.insur'ed exclusion.” Asa result, if these directors were to sue themselves or certain
of the officers of the Fund, there would be no directors' and officers' insurance protection and thus,
this is a further reason..why they will not bring such a suit, On the other hand, if the suit is brought
derivatively, as this action is bronght, such insurance covera'ge exists and will provide abasis for the.
Fund to effectuate recovery. If there is no directors' and officers' liability insurance at all then the

current directors will not cause the Fund to sue them, since they will face a large uninsured liability.
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64.. | Moreover, despitethe Individnal Defendants having lcnowledge of the claims and
caLtses of action i'aised by plaintiff, the current directors have failed and refused to ‘seek to recover -
for the Fund for any of the wrongdoing alleged by plamtlff herein. -

65.  Plaintiffhas not made any demand on shareholders of the Fund to institute this action
since such demand would be a futile and useless act for the followmg reasons:

a The Fund has thousands of shareholders; |
_ b. 1 _:Maldng demand on such a number of shareholders woutd be iinpossible for
‘plaintiff who hasno W‘Vay of ﬁndmg out the names, addresses or phone numnbers of shareholders; and '.
¢, Making delnand' on.all shareholders would force plaintiff to incur huge
expenses assummg all shareholders: could be 1nd1v1dua11y identified.
o COUNT I
Against All Defendants for Breach of Fiduciary Duty

66.. " Plaintiff incorporates by reference and realieges each and every allegation contained
above, as though fully set forth herein.. . . b_ |

67. The defendants owed and owe the Fund ﬁducmry obhgatlons By reason of the1r |
fiduciary relationships, defendants owed and owe the Fund the highest obhgatxon of good faith, fa1r
dealing, loyalty and due care. _ ‘

68. - The defendants and each ofthem, violated and breached their ﬁduciary duties of care,

1 loyalty, reasonable inquify, o?ersiéht, good faith and sunervision. v

69.  Each of the defendants had actual or constructive knowledge that they'had secret
- agreements to allow favored investors to late trade and time trade at the expense of the Fund. These
actions could not have been a good faith exercise of prudent busmess judgment to protect and
A* promote the Fund's corporate interests. | '

70. - As a direct and proxnnate result of the defendants failure to perform their fiduciary
obligations, the Fund has sustained sxgmﬁcant damages As a result of the misconduct alleged-
herem, the defendants are liable to the Fund. _ | ' ‘

7L Plaintiff on behalf of the Fund has no adequate remedy at 1aw
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- - COUNTHl
 Against All Defendants for Abuse of Control
72, Plaintiff incorporates by reference and reélleges each and every allegation contain‘ed'
above, as though fully set forth herein.
73, The defendants' misconduct alleged herein constituted an abuse of their ability to
control and influence the Fund, for which they a:é legally responsible.
74. As a direct and proximate result of the defendants' abuse of control, the Fund has
sustained significant damages. L ‘ | |
75 As aresult of the misconduct alleged herein, the defendants' are liable to the Fund.
~76.  Plaintiff on behalf of the Fund has no édéquate remedy at law. '
| ~ counTII B
Agéinst All Defendants for Gro‘ss‘ Mismanagement -
77.-  Plaintiff incorporates by reference and fealleges each and every allegatioﬁ contained
above, as though fully sét forth herein. | |
78. By their actions alleged herein, the d'efenda.nts, either diréctly or through aiding and - - '
abe_tt'mg, abandoned and abdicated their responsibilities and fiduciary duties with regard to prudently
vmanaging the assets and business of fhe Fund in a manner consistent with the operations cf a
publicly held mutual fund. o
79.  As 2 direct and proximate result of the defendants’ gross mismanagement and
breaches of duty alleged hereixi, the Fund has sustained signiﬁcant damages in excess of millions of
 dollars. - : ‘ | | _ | .
~ 80. As aresult of the m_iscondﬁét and breaches of duty alleged herein, the defendantg are
liable to the Fund. | | o
| 81. P]ginﬁff on‘ behalf of the Fund has no adequate remedy at law.,
o a COUNT IV -
Against All ’Defehdants for Waste of Corpbrate Aésets
82.  Plaintiff inco_rporates by reference and realleges each and evéty allegation contained

~ above, as though fully set forth herein.

-19-



g3. Asa result of the faalmg to properly consxder the mterests of the Fund by failing to
conduct proper supervzswn defendants have caused the Fund to waste valuable corporate assets by
paying incentive based bonuses to certain of its executive officers and forfeiting the Fund's right to
- collect millions of dollars in Jegitimate fees from favored investors.

84,  Asaresult of the waste of corporate assets, the defendants are liable to the Fund.

85.  Plaintiff on behalf of the Fund has,no adequate remedy at law.

- | | COUNT V.
Agamst All Defendants for Unjust Enrichment-

86. Plaintiff incorporates by reference and realleges each and every allegatlon set forth

above, as though fully set forth. ‘1ere1n '
'87. - By their wrongful acts and omissions; defendants were unjustly ehﬁched at ti;e :

expense of and to the detnment of the Fund ‘v A ‘

88. Plamtlff as a fundholder and representatlve of the Fund seeks restitution from these
- defendants and each of them and seeks an order of this Coun d1sgorgmg ali proﬁts beneﬁts and
other compensation obtained by these defendants and each of them, from their wrongful conduct and‘ ;
fiduciary breaches. ‘, | |
| | PRAYER FOR RELIEF

WHEREFORE, plaintiff demands judgment as follows:

€Y} Against all of the defendants and in favor of the Fund vfor the amount of damages
sustained by the Fund as a result 'Of the defendants' breaches of ﬁduciafy duties, abuse of control,
gross mismanagerent, waste of corporate assets and unj just ennchment

(2)  Extraordinary equitable and/or injunctive relief as permitted by law, equity and state
statutory provisions sued hereunder, mcludmg attachmg, 1mpound1ng, 1mposmg a construc’ave u'ust
on or otherwise restnctmg the proceeds of defendants actmtx es or their other assets 50 as to assure
| that plamtlff on behalf of the Fund has an effective remedy, _ : ‘
“(3)  Awarding to the Fund restitution from the defendants and each of them and ordenng

dlsgorgement of all proﬁts benefits and other compensatlon obtamed by the defenda.nts
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‘ '(4) - AWa.rdin_g fo pIaintiff the costsland d_iksbursemevn'ts ofthe actx;on, including reasonable
: attorrieys‘ fees, accoun’tants'.an.d expérts' fees, costs and expe'nseé_‘; and | | ‘
(5) - Granting suéh'other and further relief as the Court deems juét and proper,
| | JURY DEMAND o -
Plaintiff demands a trial by jury. .

. DATED: March {5, 2004 - '
L Pefer A. Lagorio (BBO #567379) -
GILMAN AND PASTOR, LLP
Stonehill Corporate Center
. 999 Broadway, Suite 500

Saugus, MA 01906 :

. Telephone: 781/231-7850 -
Facsimile: 781/231-7840

FARUQI & FARUQI
" NADEEM FARUQI
ANTHONY VOZZOLO
320 East 39th Street
New York, NY 10016
. Telephone: 212/983-9330
Facsimile: 212/983-9331

ROBBINS UMEDA & FINK, LLP
BRIAN J. ROBBINS

JEFFREY P.FINK -

1010 Second Ave., Suite 2360 -
~San Diego, CA 92101 '
Telephone: 619/525-3990
Facsimile: 619/525-3991

| Attorrieys for Plaintiff
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VERIFICATION

Jose Diaz states: tha.theis thenmedplmmuﬂ'mﬂns actlon, thaihe caused the fmegning
Complam " be p'mpared on his behalf and dcm'anvely; that he has read the foregnmg Verified
Sharcholder Deuvanve Cornplamt and knows the contents theroof end behcvw thet the
statamenm conmnedﬂaerdn are true based upon, among otha‘things the mkugahon ofh:s

cou.nseL
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