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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

DIVISION OF
CORPORATION FINANCE

I

' 04011329
Mary E. Bowler

Corporate Counsel %</
DuPont Legal Act: /

E.I. Du Pont de Nemours and Company

o Section: -
Wilmington, DE 19898 Rule: AL -G
Re:  E.I du Pont de Nemours and Company PUbl_ic pee . 0D / 0 /W
Incoming letter dated December 30, 2003 Availability: f

Dear Ms. Bowler:

This is in response to your letter dated December 30, 2003 concerning the
shareholder proposal submitted to DuPont by the International Brotherhood of DuPont
Workers. Our response is attached to the enclosed photocopy of your correspondence.
By doing this, we avoid having to recite or summarize the facts set forth in the
correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which

sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals. ¢

Sincerely,

/?‘;i 1 ml: | sy F e e

\ SHOMSOT - Martin P. Dunn
' CiAk Deputy Director
Enclosures
cc: Carl Goodman
President

International Brotherhood of DuPont Workers
P.O. Box 16333
Louisville, KY 40256-0333
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Tel. (302) 774-5303
Fax. (302) 773-5176

December 30, 2003

VIA COURIER

Securities and Exchange Commission

450 Fifth Street, NW

Judiciary Plaza

Washington, DC 20542

Attention: Office of the Chief Counsel
Division of Corporation Finance
Mail Stop 0402-Room 4012

E. I. du Pont de Nemours and Company
Proxy Statement-—2004 Annual Meeting

Ladies and Gentlemen:

On behalf of E. |. du Pont de Nemours and Company (“DuPont”), pursuant to the
provisions of Rule 14a-8 of the Securities Exchange Act of 1934, | enclose six copies of a legal
opinion in support of DuPont’s request for no action regarding the exclusion from its 2004 Annual
Meeting Proxy Statement of a shareholder proposal (“Proposal”) submitted by the International
Brotherhood of DuPont Workers (IBDW). In my cpinion, the Proposal properly may be omitted
from DuPont’s proxy statement for the reasons set forth in the enclosed legal opinion. The
Proposal is attached as Exhibit A to each of the six copies of the opinion. We request that the
Staff not recommend any enforcement action if the Proposal is so omitted.

By copy of this letter and the attached opinion, the proponent is being notified of
DuPont’s intention to omit the Proposal and supporting statement from its 2004 Annual Meeting
Proxy Statement.

If you have any questions or require additional information, please contact me at
302-774-5303 or Louise Lancaster at 302-774-7379. Thank you for your consideration.

Very truly yours.

Mary E (Bowler
Corporate Counsel

enclosure
/meb

cc: Carl J. Goodman, IBDW (with enclosure)



DuPont Legal

December 30, 2003

E. I. du Pont de Nemours and Company
1007 Market Street
Wilmington, Delaware 19898

Re: 2004 Annual Meeting Proxy Statement—Shareholder Proposal

| submit this legal opinion in support of DuPont’s position that it properly
may omit from its 2004 Annual Meeting Proxy Statement the shareholder
proposal (“Proposal”) and supporting statement of the International Brotherhood
of DuPont Workers ("IBDW?”). The Proposai and supporting statement are
attached as Exhibit A. The Proposal requests that:

“The Board of Directors give consideration to preparing a
report, to be made available to shareholders four months
after the 2004 Annual meeting, that shall review the
compensation packages provided to senior executives of the
Company and address the foliowing.”

The Proposal goes on to identify ﬁve compensation-related topics to be
addressed in the requested report.

In my opinion, DuPont properly may omit the Proposal from its 2004
Annual Meeting proxy materials pursuant to Rule 14a-8(i)(10) of the Securities
Exchange Act of 1934 because the Proposal has been substantially implemented
and is moot. ' '

Under Rule 14a-8(i)(10), a proposal may be omitted “if the company has
already substantially implemented the proposal.” The Proposal requests that the
DuPont Beard give consideration to (emphasis added) the preparation and
issuance of a report to shareholders reviewing the compensation packages
provided to senior executives. All members of the Board were provided with a
copy of the Proposal in early December 2003. At its December 2003 meeting,
the full Board reviewed and discussed the Proposal and the issues raised therein
by the |IBDW.



The Board gave deliberate consideration to the Proposal, and decided not
to issue the requested report at this time. In making its decision, the Board
concluded that the requested report was unnecessary because SEC rules
already require, and specify the content of, a Report on Executive Compensation
from the Board’s Compensation Committee to be included in the Company’s
Annual Meeting Proxy Statement. In reaching its conclusion, the Board also
expressed the concern that an additional report would create confusion among
shareholders because it is at once duplicative of matters already required to be
addressed by the SEC rules and introduces new topics.

The Board has done exactly what the Proposal requests. It has reviewed
the Proposal, and has given consideration to the preparation and issuance of the
requested report. Thus, the Proposal has been fully implemented and is moct.

Recent SEC no action letters support the Company’s position that the
Proposal has been implemented and is therefore excludable. See, for example,
E. I. du Pont de Nemours and Company (February 18, 2003) (granting no action
relief under Rule 14a-8(i)(10) where the proponent requested the Board consider
nominating a wage roll employee for election to the DuPont Board of Directors,
and the Board, through its Corporate Governance Committee, considered the
proponent’s request); The Walt Disney Company (November 25, 1997) (granting
no action relief on mootness grounds regarding a proposal that the Disney board
“give consideration to nominating a union representative for election to the
Board” where Disney had-in place a procedure for shareholders to submit
proposed nominees to a board committee); BankAmerica Corporation
(February 10, 1997) (similar situation and result). Copies of the no action letters
cited herein are attached at Exhibit B.

For the foregoing reasons, it is my opinion that DuPont properly may
exclude the Proposal from the Company’s 2004 Annual Meeting Proxy
Statement.

Very truly yours,

Mary E. Bowler
Corporate Counsel

attachments



EXHIBIT “A”



inTERNAaTIONAL BroTHERHCOD OF Duront Workers

“Dupont Workers Representing Dupont Workers”

. ‘ A www.dupontworkers.com
CaRL J. GoooMAN Davip J. GiBSON, SECRETARY-TREASUSER

INTERNATIONAL PRESIDENT ﬁpx\ON"‘L BROTHE,.? {215) 539-6261

PLANT PHONE: (502) 569-3232 \‘“
Home: (812) 923-1334
Fax: (812) 923-1335

-  KenNETH HENLEY, GENERAL COUNSEL
{610) 660-7744

P.0. Box 16333

DiaimaL Beeper: (502) 455-5930 OFDUPONT wo?x\@a LouisviLLE, KY 40256-0333
CeLL PHONE: (502) 553-4000 o B0 ¢

November 12, 2003

SENT BY OVERNIGHT MAIL

Louise B. Lancaster, Corporate Secretary
E.I. Dupont DeNemours & Co.

1007 Market Street

Wilmington, DE 19898

Re: Proxy Statement
Dear Ms, Lancaster:

The International Brotherhood of Dupont Workers (IBDW) is the owner of
sixty (60) shares of Dupont Common Stock that it has owned for more than three
years. The IBDW intends to continue ownership of these shares through the date
of the upcoming stockholders' meeting in 2004.

I serve as the president of the IBDW.

Pursuant to 17-CFR Section 240.14a-8, I hereby request that the enclosed
stockholder proposal of the IBDW, including the resolution and statement in
support thereof, be included in the upcoming Dupont proxy statement.

I also request that if there are any legal or technical problems with
this letter or the proposal, I be contacted in a timely manner so I will be able
to make any necessary changes.

Most respectfully,

C/,//;,«/ / /’7 . ’f] ﬁQ\Q‘;ﬂ-eb\

Cari Goodman, President

MemBER UNION LOCATIONS:
Eogemoor, DE « LouisviLte, KY (3) « CLNTON, [A » MT. CLemons, Mt s Qo HickoRy, TN
PHILADELPHIA, PA ¢ RICHMOND, VA » WAYNESBORC, VA



The International Brotherhood of Dupont Workers, P.O. Box 16333, Louisville,
Kentucky, owner of 60 shares of Dupont Common Stock, has given notice that it
will introduce the following resolution and statement in support thereof:

Resolved: That the stockholders of E.I. Dupont DeNemours & Company,

assembied in annual meeting in person and by proxy, hereby request that the Board
of Directors give consideration to preparing a report, to be made available to
shareholders four months after the 2004 Annual meeting, that shall review the
compensation packages provided to senior executives of the Company and address
the following. '

1. Ways to link compensation more closely to the Company's financial
performance.

2. Ways to link compensation to the Company's social corporate performance
(e.g. incentives given for meeting or surpassing certain standards, such as
those involving the impact of production on the environment).

3. Comparisen of compensation packages for senior executives with that
provided to the lowest paid Company employees in the U.S. and internationally.
4. Whether there should be a ceiling on compensation provided to senior
executives so as to prevent the possibility of excessive compensation.

5. Whether compensation of senior executives shouid be adjusted in the event
of the layoff of a substantial number of employees.

Stockholders' Statement

During the time Mr. Holliday has served as CEQ, his total compensation has

been made up of three elements - salary, cash bonus and stock options. His
salary and bonus have ranged from $2.74 miilion in 2000 to $3.285 million for
2002. His stock options during that same time period have ranged from over
300,000 options in 2000 (valued by Dupont at $11.5 million to $23 million,
depending on valuations) to 540,000 options in 2002 (valued by Dupont at $14.5
million to $29 million).

The justification for Mr. Holliday's compensation can be stated this way, although.nct
necessarily by Dupont.

If it was a profitable year for the Company, then it was a result of the
feadership provided by Mr. Holliday.

If it was not a profitable year for the Company, then this was a result of
forces outside of Mr. Holliday's control (e.g. global recession, the price of
oil} and only as a result of his leadership can we expect a return to
profitability.

Yet for the past three years, the employees in the U.S. who actually produce -

the products that have made this Company so successful have received a yearly
wage increase that has averaged less than 3%. And during this same time

period, these employees have sesn their heaith care costs skyrocket, with monthly
premiums more than doubling. For retirees, the picture is even worse, with
some retirees now paying maore in health care costs than they receive from their
pension.



It is time to rethink the criteria used for compensating our senior executives. This
proposal will do just that, and would be applauded by the employees of Dupont as
well as the general public. This would serve Dupont well, given its giobal stature and
its increasing prominence in the market place.

If you AGREE, please mark your proxy FOR this resclution.
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1 of 3 DOCUMENTS

2003 SEC No-Act. LEXIS 219
Securities Exchange Act of 1934 — Rule 142-8(1)(10)
February 18, 2003
[*1} E.I. du Pont de Nemours and Company
TOTAL NUMBER OF LETTERS: 5

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

February 18, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: E.I du Pont de Nemours and Company
Incoming letter dated December 20, 2002

Page 1

The proposal requests that the board consider nominating a wage roll employee for election to Dupont's board of

directors.

Based on representations made in your letter, there appears to be some basis for your view that DuPont may exclude
the proposal under rule 14a-8(i)(10). Accordingly, we will not recommend enforcement action to the Commission if

DuPont omits the proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Jeffery B. Werbitt
Attorney-Advisor
N
. INQUIRY-1: KENNETH HENLEY
ATTORNEY AT LAW
TWO BALA PLAZA
SUITE 300
BALA CYNWYD, PENNSYLVANIA 19004

FAX
(610) 660-7809

TELEPHONE
(610) 660~7744

February 11, 2003
SENT BY FAX AND BY OVERNIGHT MAIL
Securities and Exchange Commission

Judiciary Plaza
450 Fifth Street, N.W.
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Washington, DC 20549

Attention: Office of the Chief Counsel
Division of Corporate Finance
Mail Stop 0402 ~ Room 4012

Re: E.I. DuPont DeNemours & [*2] Company, Proxy Statement, 2603 Annual Meeting; Response of Proponent
International Brotherhood of Dupont Workers to Dupont’s Reply to the Proponent's Letter in Opposition to
- Dupont's No Action Request

Dear Sir or Madam:

1 serve as counsel for the International Brotherhood of DuPont Workers (IBDW). I am writing to you in response to
Dupont counsel's "reply" of February 4, 2003 to my letter of January 9, 2003, which letter I submitted ini opposition to
Dupont's December 20, 2002 no action request.

First of all, Dupont's strategy of filing replies close in time to when a decision can be expected from the SEC is
consistent with Dupont's previous efforts to exclude this same proposal. It did precisely this by letter dated January 22,
1996 * (pp. 15-17) and by letter dated February 22, 2002 (pp. 26-27).

Footnote

[l

*Please note that all the documents [ reference in this letter were already
attached to my letter of January 9, 2003, at the page numbers indicated herein.

~End Footnote

Moreover, these earlier letters made essentially the same [*3] arguments as counsel made in his letter of December
20, 2002 (pp. 3-4) and in his current letter of February 4, 2003.

Counsel for Dupont's reliance on the Disney case is curious, since Dupont cited this case in its December 28, 2001
letter (pp.23-25) and its February 22, 2002 letter (pp. 26-27), yet by letter dated March 10, 2002 the SEC refused to grant
the no action request sought by Dupont (pp. 35).

Counsel for Dupont simply ignores the fact that the Dupont Board has repeatedly made clear that it would never
consider nominating a wage roll employee to be a Director. All this proposal does is present this issue to the shareholders,
just as it was presented on three prior occasions.

Dupont continues to fail to appreciate the meaning of "substantial implementation” as defined by the SEC.

It is respectfully requested that Dupont be required, as it has on three occasions in the pasf seven years, to include the
proposal of the IBDW. .

I have included six copies of this letter. Also, [ have forwarded a copy of this letter to counsel for Dupont.
Very truly yours,

Kenneth Henley
General Counsel, IBDW

INQUIRY-2: DUPONT (R)

DuPont Legal, D-8042-2

1007 Market Street

Wilmington, DE 19898
Telephone: [*4] (302) 774-6445
Facsimile: (302) 773-5176
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February 4, 2003

VIA FAX AND OVERNIGHT MAIL

Securities and Exchange Commission
450 Fifth Street NW

Judiciary Plaza

Washington, DC 20549

Attention: Office of the Chief Counsel
Division of Corporation Finance

Mail Stop 0402~Room 4012

E. 1. DuPont De Nemours and Company
2003 Annual Meeting Proxy Statement

Dear Sir or Madam:

This is in reply to Kenneth Henley's January 9, 2003 letter. Mr. Henley is counsel for the International Brotherhood
of DuPont Workers (IBDW). He writes in opposition to DuPont's no action request regarding the IBDW's proposal
(Proposal) that: :

"... the DuPont Board of Directors give consideration to having a wage roll employee who is currently serving
as a representative of employees at his or her site, to be nominated for election to the Board of Directors."

Mr. Henley first contends that submission of the Proposal to the Corporate Governance Committee is not substantial
implementation of the Proposal because the full Board, and not the Corporate Governance Committee, nominates the slate
of candidates for election to the Board. DuPont has submitted the Proposal to the Corporate Governance Committee, [*5]
the Board committee charged with recommending nominees for election to the Board, and the Corporate Governance
Committee has, in fact, considered the Proposal. In addition, and contrary to Mr. Henley's assertion, the full Board has
considered the Proposal on several occasions, most recently in February 2002. The Board's reaction to the Proposal is
reflected in the "Position of the Board of Directors" included on page 31 of the Company's 2002 Annual Meeting Proxy
Statement, a copy of which is attached to this letter.

‘Despite Mr. Henley's attempts to distinguish the situation in Disney (November 25, 1997) from the instant case, the
relevant facts are the same. In Disney, the proponent requested that the Board give consideration to nominating a union
representative for election to the Board. Like DuPont, Disney forwarded the proponent's proposal to the Board committee
responsible for reviewing nominations, which Mr. Henley acknowledges in his quote from ¢he Disney letter. The staff
granted no action relief to Disney on the basis of mootness, and, on the same facts, should provide the same relief to
DuPont.

Mr. Henley also argues that the Company has a "policy” concerning the type [*6] of candidates to be considered for
nomination” and that "DuPont currently will not consider for nomination a candidate identified with a 'particular interest'
and specifically will not nominate a wage roll employee." As stated in the Board's Position on the Proposal (attached),
the Board believes directors should represent the interests of all shareholders and not the interests of any particular
constituency. This belief does not, however, preclude any individual capable of representing all shareholders from being
considered for nomination to the Board.

In short, Mr. Henley's arguments would transtorm the "give consideration” language in the Proposal to "actually
nominate" a wage roll employee.

For the reasons stated above, the Proposal has been substantially implemented.

Thank you for your consideration. If you have questions regarding this matter, please contact me on 302-774-6445.
Very truly yours,

Peter C. Mester
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Corporate Counsel

INQUIRY-3: KENNETH HENLEY
ATTORNEY AT LAW

TWO BALA PLAZA

SUITE 300

BALA CYNWYD, PENNSYLVANIA 19004

FAX
(610) 660-7809

TELEPHONE
(610) 660-7744

January 9, 2003
SENT BY OVERNIGHT MAIL WITH ATTACHMENTS

Securities and Exchange Commission
[*7} Judiciary Plaza i
450 Fifth Street, N.W,

Washington, DC 20549

Attention: Office of the Chief Counsel
Division of Corporate Finance
Mail Stop 0402 - Room 4012

Re: E.I. DuPont de Nemours and Company, Proxy Statement, 2003 Annual Meeting; Response of Proponent
International Brotherhood of Dupont Workers to Dupont's Intention to Omit the Proposal and Supporting
Statement

Dear Sir or Madam:

I serve as-counsel for the International Brotherhood of DuPont Workers (IBDW) and am writing to you at the request
of Carl Goodman, the president of the IBDW. Mr. Goodman has provided me with correspondence dated December 20,
2002, in which Dupont requests that the Securities and Exchange Commission (SEC) not recommend any enforcement
action if the proposal submitted on behalf of the [BDW is omitted from Dupent's proxy statement.

The IBDW requested that the following proposal be submitted to the Shareholders:
"... the [DuPont} Board of Directors give consideration to having a DuPont wage roll employee who is

currently serving as a representative of the employees at his or her plant site, to be nominated for election to
the Board of Directors". (Attachment, pp. 1-2).

DuPont has objected {*8] to this Proposal because it believes that it has been substantially implemented and is moot.
(Attachment, pp. 3-4).

This same proposal was previously submitted and included in the proxy statement in 1996, 1997 and 2002.
(Attachment, pp. 5-10 — the proxy statement for each such year).

-In 1996, Dupont filed papers with the SEC seeking to have the proposal omitted from consideration. The Commission
rejected Dupont’s "substantially implemented" argument. (Attachment, pp. 11-17 are the respective objections from
Dupont; Attachment 18~20 is the response from the IBDW; Attachment, pp. 21-22 is the decision of the SEC).

Dupont did not file any objection to the 1997 proposal.

In 2002, Dupont again filed an opinion letter with the SEC seeking to have the proposal omitted from consideration.
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As it had the first time, the Commission rejected Dupont's "substantially implemented" argument. (Attachment, pp. 23-
27 are the respective objections from Dupont; Attachment, pp. 28-34 is the response from the IBDW; Attachment, p. 35
is the decision of the SEC).

Dupont's current "substantial implementation" argument is based upon the assertion that "Dupont has submitted this
year's [BDW Proposal to the [*9] Board committee which has responsibility for considering nominations of members of
the Board, the Corporate Governance Committee."

Dupont's action of "formally submitting” the IBDW proposal to the Board committee hardly constitutes "substantial
implementation of the IBDW Proposal.

DuPont's Annual Meeting Proxy Statement discloses that the Company's Corporate Governance Committee
("Committee") will "consider" nominations for Director positions submitted by Shareholders. The Committee presumably
submits a report to the Board, which then nominates a slate of candidates.

According to Dupont's opinion letter, the Committee will now have before it the IBDW proposal that the Board
consider having a Dupont wage roll employee nominated for election to the Board of Directors.

Of course, with the IBDW proposal having been voted on by shareholders on three occasions in the last seven years,
it is fair to assume that the Committee had read the proposal previously. So "formally” providing a copy of the proposal
to the Committee is no change at all.

Moreover, the Committee does not itself nominate the slate of candidates. This is done only by the Board itself. So
- providing the proposal to the Committee [*10] does not in any way evidence there having been substantial implementation
of the proposal.

In addition, the limited right of shareholders to nominate candidates for election to the Board of Directors, guaranteed
by statute and part of Dupont’s procedures for many years, including well before even the 1996 proposal, does not render
the IBDW proposal as having been substantially implemented.

First, even if a candidate proposed by a shareholder could seek election as a Director after having been rejected by the
Committee and/or by the Board, the candidate would have virtually no chance of election. "Independent” candidates do
not win elections to corporate boards of directors, Nomination by the Company is tantamount to election.

Second, the Proposal requests a change in Company policy concerning the type of candidates to be considered for
nomination as part of the Board's slate. When the same proposal was submitted in the 1996 Proxy Statement, the Directors
informed shareholders that because "cach director should represent all stockholders, [the Board of Directors] has long
been opposed to electing a director to represent a particular point of view or a particular constituency other [*11] than
stockholders as a whole." (Attachment, p. 6).

This same position was taken by the Directors in its opposition to the proposal in 1997 and 2002. (Attachment, pp. 8§,
10).

Thus, DuPont currently will not consider for nomination a candidate identified with a “particular interest” and
specifically will not nominate a wage roll employee. Shareholders have a right to consider this philosophy and to so
inform management of their feelings in this regard.

It was for precisely these same reasons that the SEC refused to find the 1996 proposal substantially implemented or
moot. In this regard, after reviewing Dupont's letter of objection, the SEC concluded that, "the Company does not indicate
that it will consider nominating a wage roll employee for election to the Company's board of directors in the future.”
(Attachment, p. 21).

It bears worth repeating - even if the Committee must consider a Shareholder's nominee, or even it is given a copy of
the IBDW proposal, the Company has never stated that it will consider nominating a wage roll employee to be a Director.

The cases cited in Tab B, attached to DuPont's submission, are clearly distinguishable from the instant case. The
Disney [*12] no action letter (1999 SEC No-Act, LEXIS 1045) declared a similar proposal moot because Disney agreed
that its Nominating Committee would consider the proposal to nominate a union representative. In contrast, DuPont has
never said that its Committee would consider selecting a wage roll employee who is currently serving a representative of
the employees at his or her plant site for inclusion on its slate to the Board. Nor was there any suggestion that Disney had
a policy similar to DuPont's of precluding "special interest” candidates.
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Similarly, the Bank of America no action letter (1997 SEC No-Act. LEXIS 284) declared moot a proposal that the
company "invite" representatives of its ten largest shareholders to submit nominees to the board. The proposai for an
invitation did not materially expand upon the shareholders' pre-existing right to submit nominees. More importantly, the
company had no policy precluding consideration of shareholder candidates or "special interest" candidates. There was no
suggestion that the shareholder proposal was intended to change corporate policy.

In Texaco, Inc. (71991 SEC No-Act. LEXIS 500), the Staff [*13] stated that whether a company has substantially
implemented a proposal "depends upon whether its particular policies, practices and procedures compare favorably with -
the guidelines of the proposal." (Atachment, pp. 36~47). See also Lesco, Inc. (2001 SEC No-Act. 428). (Attachment,
pp. 48-56). Given the statement issued by DuPont in opposition to the 1996, 1997-and 2002 shareholder proposals, it
cannot be said that DuPont's nominating process "compares favorably" with a policy of considering wage roll employees
for Director positions.

For all of the above reasons, it is respectfully requested that Dupont be required, as it has on three occasions in the
past seven years, to include the submitted proposal of the IBDW.

Please note that I have included six copies of this letter and the attachments thereto. Also, I have forwarded a copy of
this letter and the attachments to counsel for Dupont.

Very truly yours,

Kenneth Henley
General Counsel, IBDW

INQUIRY-4: DUPONT (R)
DuPont Legal, D-8046-2
1007 Market Street
Wilmington, DE 19898
Telephone: (302) 774-6445
Facsimile: (302) 773-5176

December 20, 2002
VIA OVERNIGHT MAIL

Securities and Exchange Commission

450 Fifth Street, NW-Judiciary [*14] Plaza
Washington, DC 20549

Attention: Office of the Chief Counsel
Division of Corporation Finance

Mail Stop 0402-Room 4012

E.L DU PONT DE NEMOURS AND COMPANY
PROXY STATEMENT — 2003 ANNUAL MEETING

Ladies and Gentlemen:

On behalf of E.1. du Pont de Nemours and Company ("DuPont"), pursuant to the provisions of Rule 14a-8 of the
Securities Exchange Act of 1934, [ enclose six copies of a legal opinion in support of DuPont's request for no action
regarding the exclusion from its 2003 Proxy Statement of a shareholder proposal of the International Brotherhood of
DuPont Workers (IBDW). In my opinion, the proposal ("Proposal") may be properly omitted from DuPont's proxy
statement for the reasons set forth in the enclosed legal opinion. The Proposal is attached as Exhibit A to each of the six
copies of that opinion. We request that the Staff not recommend any enforcement action if the Proposal is so omitted.

By copy of this letter and the attached opinion, the proponent is being notified of DuPont's intention to omit the
Proposal and supporting statement from its 2003 Proxy Statement.
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If you have any questions or require additional information, please call me at (302) [*15] 774-6445 or Louise
Lancaster at (302) 774-7379.

Very truly yours,

Peter C. Mester
Corporate Counsel

ATTACHMENT 1

DUPONT (R)
DuPont Legal

December 20, 2002

E.1. du Pont de Nemours and Company
1007 Market Street
Wilmington, Delaware 19898

Re: 2003 Annual Meeting Proxy Statement — Shareholder Proposal

1 submit this legal opinion in support of DuPont's position that it may properly omit from its 2003 Annual Meeting
Proxy Statement the stockholder proposal (Proposal) and supporting statement of the [nternational Brotherhood of DuPont
Workers (IBDW). The Proposal and supporting statement are attached at Tab A. The Proposal requests that:

"The [DuPont] Board of Directors give consideration to having a DuPont wage roll employee who is currently
serving as a representative of the employees at his or her plant site, to be nominated for election to the Board
of Directors."

In my opinion, DuPont may properly omit the Proposal under paragraph (i)(10) of Rule 14a-8 under the Securities
Exchange Act of 1934, because the Proposal has been substantially implemented and is moot.

The resolution included in the Proposal is identical, and the supporting statement is virtuaily [*16] identical, to the
ones submitted last year by the same proponent. Citing no-action precedent in circumstances such as DuPont's, where a
board committee and procedure was long in place to consider shareholder nominations to the Board, DuPont requested
a no-action position from the SEC with respect to last year's proposal. Among other grounds, DuPont believed that the
proposal was substantially implemented. The SEC staff however, denied the request. (For reference, attached at Tab B is
my legal opinion in support of last year's no action request and the authorities supporting the substantial implementation
argument.) Accordingly, DuPont included last year's proposal in its 2002 Annual Meeting Proxy Statement. That proposal
received favorable votes from 3.5% of the votes cast.

This year, DuPont has taken the final step on the road to "substantial implementation”. DuPont has submitted this
year's IBDW Proposal to the Board committee which has responsibility for considering nominations for members of the
Board, the Corporate Governance Committee. As set forth in some detail in my legal opinion from last year (see Tab B),
DuPont's Corporate Governance Committee, among other things, considers {*17] nominations for the Board submitted
by stockholders of record.

Therefore, based on the submission of the Proposal to the Company's Corporate Governance Commuittee, and the
support for exclusion articulated in the no action letters cited in my previous opinion, the Proposal is moot in that it
has been substantially implemented. See, for example, The Walt Disney Company (November 25, 1997) (granting no
action request on mootness grounds regarding proposal that the Disney Board "give consideration to nominating a union
representative for election to the Board" where Disney had a procedure in place for shareholders to submit proposed
nominees to a board committee.).

- For the foregoing reasons, it is my opinion that DuPont may properly exclude the Proposal from the 2003 Annual
Meeting Proxy Statement.
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Very truly yours,

Peter C. Mester
Corporate Counsel and
Assistant Corporate Secretary

ATTACHMENT 2

The Intemational Brotherhood of Dupont Workers, P.O. Box 16333, Louisville, Kentucky, owner of 60 shares of Dupont
Common Stock, has given notice that it will introduce the following resolution and statement in support thereof:

Resolved: That the stockholders of E.I. Dupont DeNemours [#18] & Company, assembled in annual meeting in person
and by proxy, hereby request that the Board of Directors give consideration to having a Dupont wage roll employee who
is currently serving as a representative of the employees at his or her plant site, to be nominated for election to the Board
of Directors.

Stockholders' Statement

Lets start with the big picture. In April 1998, just three months into Mr. Holliday's tenure as CEO, Dupont stock was at
. $82 per share. In November 2002, the stock was at $41 per share, a 50% decline. During that same time period, the peer
group to which Dupont compares itself remained about even.

Now consider some of the more significant decisions the Board has made during this 4 and 1/2 year period: the sale of
Conoco, the purchase of Pioneer Hi Bred; the purchase and then divestment of the pharmaceutical business; the drastic
reduction in employment levels (down to about 47,000 employees in the U.S.); and the extraordinary investment in Six
Sigma, a program sold to Dupent by consultants.

Most recently, the Board has chosen to pass on dramatic health cost increases to its employees, with monthly premiums
doubling over the last two years; for retirees [*19] the increase in monthly premiums has been almost catastrophic, going
up as much as 180% for 2003.

Now the employees are faced with the planned sale of the fibers business. There are 14,000 employees who work in fibers,
many of whom have spent their entire careers establishing this foundation business. This sale will have a dramatic impact
on their job security, their pensions and their other benefits.

These decisions come under the general responsibility of the Board of Directors. When the Company is performing
well, the Board deservedly gets the credit. Can it fairly be said this Company is performing well? If it isn't, shouldn't
consideration be given to consider what changes can be made to improve the Board's performance?

At the present time, there are thirteen members on the Board of Directors, three of whom are Dupont family members.
All thirteen members are lacking what this proposal would offer - the experience of a Dupont wage roll employee,
someone who has spent years working in a factory, someone who has listened first hand to employees and has learned
what motivates them to perform at their highest level,

Employees are more willing to accept change when they believe [*20] they are a part of the process for change.
Employees become motivated about their work when they believe it is in their interest to be motivated.

Is there not room on the Board for at least one wage roll employee?

This is the fourth time this pi‘oposal will be voted on by Dupont shareholders. Isn't it time to ask yourself, as a Dupont
stockholder, whether excluding a Dupont wage roll employee from the Board is in the best interest of the Company?

Based on its performance over the last five years, the Board should welcome the addition of a wage roll employee to its
ranks.
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Securities Exchange Act of 1934 -- Rule 144-8
November 25, 1897

CORE TERMS: stockholdey, shareholder, board of directors, stock, annual
meeting, Droponent, proxy, proxy statement, nominee, staff, election,
common stock, enclosed, peison, pill, union representative, intend, moot,
recommendation, registrant, classified, nominating, inclusion, reccommend,
elected, designated representative, enforcement action, correspondence,

regulations, nomination
[*1] The Walt Disney Company
TCTAL NUMEBER OF LETTERS: 3

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

November 25, 1897

David K. Thompson, Esg.

Senior Vice President
Assistant General Counsel

The Walt Cisnev Company

500 Buena Vista Streset
Burbank, California 91521-0508

Re: The Walt Disney Company (the "Company")
Incoming letter dated October 8, 18%7

Dear Mr. Thompson:

This is in response to vour letter of October 8, 1997 concerning
four sharsholder proposals submitted,rom Morton Bahr, on behalf of the Pension Fund,

Octokber 28, 18387. Finally, in a letter dated Octoper 21, 1997, Ms. Stinnett
T she has withdrawn her proposal, and our response therefore does
not address that proposal.

o the enclosed photcocopy of your correspondence. By
Lo recite or summarize the facts set forth in

Cux response is attache
i 2
all of the correspondence alsc will be provided to

docing this, we aveid havin
“the correspendence. Copies of
the prcponents.

w o
Phot

In connection with this matter; (*2] vour attention is directed to the
enclosure, which sets forth a brief discussicn of the Division's informal
procedures regarding shareholder proposals. S
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500 Buena Vi
Burbank, Cali

1534 Act-Section 14 (a)

Ruls 14a-8(a) (&)
Rule 12a-8{c) (10)

Octobexr 8, 1887

Securities and Exchance Commission
Office of Chief Counsel

Division of Corporation Finance
Judiciary Plaza

430 Fifth Street, N.W.

Washington, D.C. 205493

Omission of Stockholder Proposals

¢ Gentlemen

B

adies

1

On behalf of The Walt Disney Company, I am enclosing proposals submitted by
four stockholders for inclusicn in the Company's proxy materials for its

1938 annual meeting of stockholders. For the reascns set forth below, the
Company intends to omit the Dproposals from its proxy materials and requests,
pursuant tc Rule 142-8(d) under the Securities Exchange Act, the Staff's advice
that it will not recommend enforcement action to the Securities and Exchange
Commission if the proposals are omitted.

The Company currsntly expects to. £
Commission on or about December 30, 18
shortly thersafter.

ile definitive proxy materials with the
9 [*3] and to commence mailing

The first propesal, submitted by Mr. Richard L. Gelber, regquests the Board of
Directeors ci the Company ©o give consideration to nominating a union
entative for electicn to the Board. A copy of this proposal and supperting

statement 1s attached as Exhibit 1.

submitted by Mr. Jcseph Pulec, calls for redemption cf the
r rights plan and the submission:of any futurs plan to the

The second propesal,
Company's shareholde

lders for approval. A copy of this rropesal and supporting
e

& as Exhizit 2.

ird proposal, bv ¥Ms. Gena Stinnett, calls for the adoption of a new by-
& ion grants to senic* exacutives of the Company. A Copy <

xhibit 3.

e

o
porting statement is attached as
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The fourth propesal, by the Communicztions Workers Of Amer:ca ("CWA") Pension
Fund, calls for the declassification of the Company's Board ¢f Dirsctors. A copy
of this propeosal and supporting statement 15 attached as Hxnibit 4.

The Compary believes that the four proposals mav pe sxcluded pursuant to Rule
l4a-8(a) (4), because the proponents ars merely alter sgos of one ancther and the
*4 ] proposed resclutions therefore constitute multiple proposals from a

[
single propcnent in viclation of that Rule.

ion, the Company believes that the propesal from Mr. Gelbexr is
dable on independent grounds of mootness, pursuant to Rule 14a-8(c) (10).

The bases for the Company's views are set forth below.

1. Rule 14a-8{a) (4): The Four Prcopcnents ars Actually Cne

53}

The Company belisves all four prcoposals have been submitted by perscns acting in
concert on behalf of a single ultimate proponent, the National Association of
Broadcast Employees and Technicians, Broadcasting and Cable Televisicn Workers

Sector of the Communicationsg Workers of America ("NABET-CWA"), & trade union
that represents certain employees of the Company's subsidiary ABC, Inc. and its
affiliztes ("ABC") and which is currently involved in a continuing and

imonious contyact negotiation with ARC.

W
0
H

The Company's secretary received beth Mr. Gelber's and Mr. Puleo's proposals on
2, 18%7, the last day for submission of shareholder prcposals for the
5 1528 amnual meeting. Both propesals were delivered by United States

1 Service Express Mail, from the post office bearing - {*&] zip code

3% {onn the upper west side of Manhattan in New York City). Mr. Gelber's
“age was delivered to the post office at "16:27" on September 1i, 19%7, and
ec's package was delivered at "16:28" on the same date. BRoth wers

d at the post cffice by thé same perscn, a Ms. Cindy Walker.

o be from the same stock,
1. The format of the letters
elr texts ars identical,

f his stock ownership will

aper on wnich both propasals are printzad appears

he printer and fonts used appear to be 1 T
ical; they are identically addressed; and th

T n roci

c
except that Mr. Gelber's letter indicates that proci o
be "Fforthecoming" while Mr. Pulec encloses supporting documentation.
Both Mr. Gelber and Mr. Pulec are emplcvees ¢ ABC,; both work at the same site
and at the same telephone number. Both are also members of NABET-CWA, Mr: Gslbex
currsntly serves as Secretary Treasurer of NABET -Cwa Lo cal 16 in New York

Ms. Stinnett's lstter dated September 11, 1997 was ziso addressed to the

Jompany ‘s corporate secretary, and received on Saptember 12. The letter closely

parallels the letters from Messrs. Gelber and Puleso in format and structurs and
f th ame Targuage [*61 pa*:ic;la:l

loyees cf KARC. ;he KABC union 1

The fourth propcsa from the CWA Pensicn Fund, was submitted to the Company's
secretary by letter dated August 21, 1897, which was rescesived on Bugust 25. The

-t

propesal purpCrts Lo seek an end to the Company's classified Beard of
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Dirasctors, although its praambular-languace is sukstantially devoted to
criticism of the Company's executive compensation practices as set forth in last
vear's proxy materials. This preambular language, having nothing to 4o with the
mexit d Board of Directors, substantially duplicates the

b St ropes :

S
ust of the prsambular languags ©
NABZT-CWA 1s a sector cf the CWA.

The Company believes that the four propesals are part of =n corganized campaign
by NABET-CWA to narass the Company and ABC in furtherance of the union's

interssts in the contract negot¢at-ons.

that the Staff has examined situations similar to this one,

The Company is awares
in which registrants have sought to exclude proposals [*7] on the basis of .
Rule ‘Aa~8(a/(é), cn & case-by-case basis, taking into account the facts and
circumstances of each instance, sometimes agreeing with a registrant (e2.g.,
Pacific Enterprises (February 12, 19%6); Albertson’s Inc. (March 11, 1954)) and
sometimes either disagreeing cr declining to express any view (e.g.,
Consclidated Freightways, Inc. (February i, 1996); Pamhandie Eastern Ccrporation
(Januaryv 3, 1996)) . The Company believes the facts in the pressent instance

c

)
compellingly suppcrt the conclusicn that the propenents are acting in concert

for the purpose of evading the limitations imposed by Rule 14a-8.

In accordance with the reguirsments of Rule l4a-8(a), concurrently with the
f£iling of this letter the Company is asking the proponents to reduce the number
of items submitted to the limits required by the Rule within 14 calendar days.
In the event that the proponents do not agree to do so, The Company-r2 pectfully
reguests the advice of the Stafi that it will not rscommend enforcement acrtion
if the Co moany omits all four propesals from the proxy materials for 1its

1998 annual meeting on the basis that the proponents have failed tc meet the
reguirements of Rule [*8] t4a-8{a) (4).

2. Rule 14a-8(c) (10): Mxr. Gelber's Prcposal is Moot
Rule 14a-8(c) (10} permits the exclusion of a sharshcldexr proposal that has been
rendered moct. The Company believes that Mr. Gelber's proposzl may alsoc be

oy
excluded on the basAs of this Rule.

Mr. Gelber's proposal "reguest[s) the Becard of Directors to give consideration
zc mominating a unicn representative for election te the Board." As indicated in
mv letter to Mr. Gelber datad September 17, 1937 (a copy of which is included in
Exhipit 1), the Companv does have in place a procedure Zor the submission of
proposed cand:idates for election te the Company's Board of Directors. Under this
rrocsdure, anyv stockholder wishing t£o propese a nominee may submit a

written rscommendatior to the Company's Corporate Sscretary, indicating

~he nominee's qualificaticns and other_ rslevant biographical information, and
providing confixmation of the nominee's consent to serve as & director. Am

such nomination will be reviewed by the Board's Neminating Committee. This
procedure is. fully described in the Company's ammual proxy statement (a copy of
the description from the Company's proxy statement for its 1957 apnual meeting
is  [x2] attached at EIxhikit 3), and will be included in the £Yoxy statement
fcr the 15%8 annual meeting

In additicn, although the Nominating Commit
encompass consideration, in the abst €
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ection to the Board, the Company intends to forward Mr. Gelber's

cropesal to the Committee for its comsideration, as raguested in the resciuticn
Index these c**"umsta:ces, the Company believes Mr. Gelber's proposal has besn
acdlressed, and submission c¢f the proposal o the Companv's shareholders would
sexve no useiul purpose

The Staff has suoccrted this conclusicn in connaction with similar propesals. In
BankRmerica Corpcration f $27), for example, the Staff agreed thac

no

.
board of directors tc invite
s r

2 proposal requiring the registrant's

rapresentatives of the registrant’'s ten largest sharehclders to

submit rzcommendations for possibls nominees to the board was moot, in light of

the standing procedures for the submission of candidates for consideration. Sze

zlso Amcrlcan Alrlines, Inc. (Maxrch 10, 1980) (proposal that the becard piav;de a
s three stockhclders to propose a candidate excluded ([*1

s 0]
as moot; ths regist ating procedures in placs). In the pres
case, the proponent makes nce claim that the Companyv's procedures are geficient
or undisclcsed, and propcses no new procedures, as was the case in Mobil Ceorxp.
(Marsh 2, 1981), in which the 8tzff concluded that the propcsal was not moot.
ts the agvice of )
ion if the Company omits Mr.
[«

2 annual meeting pursuant

Based upon the forageing, the Company re

Pursuant to Rule 14a-8(d), six additional copies of this letter and 1Ls annexss
are enclosed. A copy of this letter is concurrently besing forwaxrded to
the propcnents.

ve any guestions, please c
ge receipt of this filing by stamping the ex
it to our messengexr.

Very truly yours,

CHMENT 1
The Walt Disney Company
300 South Buena Vista St. / Burbank, Califcrnia $1521-0609 / 818-560-1841 / Fax

818-563-4350

CERTIFIED MAIL - RETURN RECZIPT REQUESTED
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September 10, 1887, which was received cn September 12, indicating your intent
To propese a rasclution with raspect to the nomination of 2z union representztive
on the Bcard of Dirsctors of the Company Ifor comsideration af the 1898 annual

1 a o

We have noted your statement that verificaticn of your stock ownership will be
well as vour statement that vou intend to hold your stock

on.of vour

this lettzr in

t the wverificat

vour recsipt o
)

bhop-

]

as e t o
ate of the mesting. Flease nots th
ds to reach ug within 21 ‘

cr your propcsal whether vou have a
ticn. You should be aware that the Board
dure, described in the company's pro

It is not cleaxr £
particular candidate in mind
cf directers does h

tatement, fox the submission -¢f proposed nominees for election. Under this
procedure, any stockholder wishing to propose a nominee mav submit a
[*12] Secretvarv {(Ms. Reed),

.

1 and other relevant biographical
informaticn, and providing confirmation of the nominee's consent to serve &s a
direcTor. Any such nominaticn will be reviswed v the Nominating Committse of

the Board.

Az we proceed with the preparation of the Company's proxy materials
in contact with you with respect to the processing and presentation of your
can pe of any assistance, please feel f£r

-

oroposal. In the meantime, if
contact me. ’

Very truly yours,

David K. Thompseon
ATTACHMENT 2

782 Columbus Avenue, Apt 12-E

New York, NY 10825 s

Ms. Marsha L. Reed

Corporate Secrestary

The Walt Disney Company

500 South Buena Vista Street
Rurbank, CA S1521

Re: Submissicn of Sharsholder Proposal ’ -

Dear Ms. Reed,

- Pursuant to my rights under Rule 14(a)-8 cf the U.S. Securities and Exchange
Commission's proxy rasgulaticns, I hersby submit the enclosed sharsholder
proposal for Inclusion in the Walt Disney Companv proxy statement for the annua
mesting of sharshclders to be held in 1398,

ey Company common stock having a market

v
32
ot
[w]
Pl.
u
3]



Page 25

1997 SEC No-Act. LEXIS 1045, *12

value moxn than $ 1000, I [*13] have held this stock for over a year from
P v Company stock is enclosed. I intend
te of the 139§ annual meeting whers
sent the proposal for consideration.

Joseph Puleo i
Shereholdexr Proposal

Resclved, thdt the sharshclders of the Walt Disney Company reguest the Board cf
Directors to refrain from adorting any futurs sharenolders rights plan, rights
agrsement, oxr other device commeonly known as a "poison pill" without the priocr
approval ©of the stockholders at an Amnual or Special meeting, and to redeem or
terminate any such plan, agreement or device which mayv be in effect at the
adcption of this rescluticn. '

Statement of Support
A poison pill is an anti-takecover device, which effectively prevents a changes in

It forc

contrcl of a Company without the approval of the Board of Directors.
pcotentizl acguirers to negotiate acquisitions with management, instead of making

an cffer directly to the stockhclders.

The stockholders, who cwa the Company, shcould have the right to decide what is a
feir price for their heldings. The directors and managers, [r14] who sexrve

as our agents, should not usurp that right.

y forcing potential acgquirers to negotiate with
tendency to entrench management, to insulate it
accountakility, and to make management less responsive te the views
f stockhoclders. Stockholders should have the right to decide whether the risk
cf such conseguences may be warranted by special circumstancdes that might make
it appropriate to adopt a poison pill.

In this regard, proposzls to redeem or alliow sharehclder votes on pocison pills
have received the support of a majority of the shareholders at fourteen publicly
traded American ccmpanies within the last twe vears. According o the Investor
Responsibility Reseaxrch Center (IRRC), these include CSX, Wallman, the Fleming
Companies, Cclumbia/HCA, Flour, Bausch & Lomb, J.C. Pennev, Lukens, Consolidated
Natural Gas, Harrazh's EBEntertainment, Baker Hughes, Weyerhaeuser and Rowan.

3

ison pills within the

Of the proposals to redeem cr allow votes on Do i I
7 the votes cast during 12%6 and

research universe, the proponents won £3% o
n sult

h

1897. And the rasults do not take account of the many ‘companies that have ..
decided to redeem or allow votes [*135) on poison vills without acticn by
their sharehclders "

Burbank, CA
Ecme -phone:
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Septamper 1L, 1887

Corporate Secretary

The Walt Disney Company

500 South Buena Vista Street
Burbank, CA 21:21

I am submitting the attached sharsholder propesal under Rule 14 (a)-8 of the
Securities .and Exchange Commission's proxy ragulations for inclusicn in the Waltc
Disnev Company's proxy statement for ths 1998 annual meeting cf shareholders

8]

. +h th tJ
3
-4 g’ H (0

am the beneficizal own
a market value in exces
P

i+

er of over 200 shaxves of Walt Disney common stock ha
S 1000, and I have held this stock cecntinuously

re:eding the date of this submission. The investmen
c tl

-0

excess of one vear

n
cf Charles Schwab & Co. currently holds the stocks for me in streset name, an
can provide proof cf cwnership if reguired.
I plan to hold my Walt Disnev stock through the date cf the 1358 annual meeting,
where I, or & designated representative, will present the prcposal for
consideration
Sincerely,
Gena Stinnett
Stockholder Proposal
Fesolved, that the stockhcldexrs of the Walt D*sney Company adopt the [*1€]
following new Bv-Law: .
Article IV, Section 12: Future grants of stecck cptions to senior exscutives
shall be limited to cne grant per sexecutive per vear, and the maximum number cf
gshareg that may be purchased pursuant to such.a grant shall not exceed 100,000
shares, unless the stockhelders have approved a spec'f;c recommendation of
the Board of Directors for the grant ¢f z higher amount to a specified
=

xecutive. This By-Law shall nct be amended without the approval of
e stockheolders.

The need for stockholder approval of future oprion grants is demonstrated oy
a t re 18 ision to give Michael Eisner, the Chairman
i1

the proc
llion options. " Sese

and CEC ¢

According to the 1287 proxy statement, the process involved the following:

{ ief of Corpcrate Operations, under the diresc
Executive Officer, rescommends the number of options
n

with certain guidelines (p. 8); . .

[¢]
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idered by the Compensation Committse ©
as as Mr. Eisner's personal
in connection with ©

The new emp

ompensation Committes" on
actors "which, after due
the new [employmen

(3) loyment agreement was "zpproved
September 30; 1226, and reccmmended tTo th

(2
—

a ia
ent" chat same day of Sspteamber 30, 1536

¥
iy
[+
(L

cn, the Compensation Committse, apparently acting p
horitcv, "granted to Mr. Eisner, on Septeamber 30, 18
1l of 8,000,000 shares of cocmmon st

cck Incentive Plan” (emphasis add

o~
M
j=t
4]
O Q] =t
[))
ot
{4
o]
orop

4]
]
-

158
h respect toc a tota I
er the Company's 13835 St

y O
o0
75 :’_pt
pog
J} 4]
£
5
Q.
R

to 5,000,000 sharss. bears an exexcise
the common stock on Septembex 30,
h with respect to 1,000,000 shares,

in
O
Fh
{ T
3
o

£

[T
R
‘J

d 0
0

H o0
m
i3
£

— ot
5t

ices..." (p.

I

I

(6} If Mxr. Eisner's personal attorney abstiained from the vote of the

Compensation Committee with respect tg the options grant (see p. 10}, the proxy
statsment implies that the grant of options with respec:t to [*18] 8,000,000
e

shares of common stock was authorized by just two or three members of th
sixteen-member Board;

(7) If the propecsed Bv-Law is not adopted, future grants of stock options fwil
ce Plan Committee" (emphasis added, p. 9);

be awarded by the Executive Performan

Hy

Under these circumstances, if would be prudent to adopt the propesed By-Law to
= grants of stock options be considered and recommended by the
proved by the stockholders, in order to prevent grants of options

hat may be hastv, ill-considered, or excessive. In this context, according to
an estimate by Graef Crvstal, who is an expert in executive compensation, the
cptiocn grant that was given to Mr. Zisner could be worth as much as $ 583
million, or half a billion deollars, by 2007. See the New York Times, March 30,
1877.

ATTACHMENT 4

205 West End Avenue

New Yorxrk, NY 10023

Ms. Marsha L. Reed
Corporate Secretary

The Walt Disney Company

300 South Buena Vista Streset
Rurbank, CA S1i3521

[

Re: Submission of Sharehecldex Prcposa
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-8 of the U.%. Securities and Exchange

Pursuant to my yights under Rule 14 (&)

Ccmmission's proxy regulations, [*15] I he*eb& submit the enclcsed
sharsholder proposal for inclusion in the Welt Disney Company proxy statement
for the annual meeting of sharsholders to be held in 1898.

T am the owner ¢f shares of Walt Disney Company common sStock having a market
value more than $ 1000. I have held this stock for over a year from this date
proc? cof ownership in Walt Disney Company stock is forthcoming.

Walt Disney stock through the date of the 1558 annual
a designated representative, will present the proposal for

sharsholders declare that union reprasentation on the Board

Resolwved, that the

of Directors would be a step toward improved corporate govermance and improved
company performance, and accerdingly, reguest that the Board of Directors give
consideration to nominating a union reprssentative for election to the Board.

Statement of Support

The Walt Disney Company is a very large, multi-union employer. The list of
tnions that have ccllective bargaining agreements with the Company includes but
is not limited to:

The National Association of Broadcast Employees and Technicians-Communications
{*201 Workers of America (NABET-CWA]

American Federztion of Television and Radio tists (AFTRA)

American Federation of Musicians (AFM)

Directors Guild of america (DGA)

Writers Guild cf Amexrica (WGA)

Screen Actors Guild (SAG)

American Guild of Variety Artists

United Scenic Artists (TSR)

International Brotherhood of Painters and Alli

1 1

Inte **=tﬂonal Brotherhood of Electriczl Worke

.- International Union of Opexating Engineers (IUCE)
District COUDCl (s) of Carpenters and Joiners of America

. Service Emplovees Intsrnational Union (SEIT) . ‘
Intermational Alliance of Theatrical Stage :mOLoyees andé Mcving Picture

f
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@ Fecod and Commercial Workers Internacional Unicn (UFCW)
t t B xr Teamsters
Emplcyees and Restaurant Emplcyees Intermational Union (HERE)
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Thousands of union member emplovees woxrk at the theme park operat
broadcasting coperations, and f£ilm produ'*~on operations cf the Wail
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Company and its subsidiaries. Many of these emplovees are Disney stockhclders
chemselves, and shars common objecTives: corporate [*21 and business unit
profitability, customex satisfaciiorn, continuous guallty improvement, and

By wvirtue of running labor organizations, elected union repressencatives hevs
wezlth of experienc e r £ e

industries in whic
s

T
working side bv ile emplovees,

(e
jul
m -
it
rr
1=
&
Ul
<

3
suggestions, and learning firsthand what positively an g mctivates
them. These elected union representatives cculd provide a unigue perspective

e a
that is currently missing cn the Boar
The slection of a union representative to the Board of Directors would be a step
toward improved corporate gpve nce and impreoved company periormance because 1t
would help to improve employee, moral
build constxructive labor re )

ATTACHMENT 5

Communications

Werkers of Zmerica

AFL-CIO, CLC

501 Third Street, N.W.
Washingten, D.C. 20001-2757
202/424-3110 Fax 202/424-1135

Aucgust 21, 1987

Ms. Marsha L. Reed
Corporate 3e

S00 Soutn Buena a Street
Buxbank, California 81521
Re: [*22] Submissicn of Shareholder Propocsal

Deaxr Ms. Reed:
On behalf of the Communicaticns Workers ¢f America Pension
1

2 Fund ("Fund"), we
hereby submit the enclosed Sharsholder Propousal ("Proposzal') for inclusicn in
i

or
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sharshclders in conjuncticn with the next annual meeting of shar !
1998. The Proposal is submitted under Ruls 12 {a)-8 of the U.S. Securitiss and
Exchangs Commissicn's proxy regulations.

The Fund is a beneficial holder of 10,000 shares cf Walt Disnev common stock,
held contimuously Zor more than a year pricr to this date of submission.
Atrtached 1s & letter of verification of the Fund's beneficial owner in Walt

L-e

Disney common stock.

The Fund intends to continue tc own Walt Disney common stock through the date of
the Company's 182%¢ annual meeting. Either the undersigned or z designated
representative will present the Proposal for consideration at the annual meesting
cf stockhclders. . . . '
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Trustee
Sharsholder opcsal
Resclwved thatr the stockhcldexs request the Board cf Dirsctors to take the
steps that may be necessary in accordance with state law, and without affecting
[*23] the unexpired terms of previously elected directors, to dsclassify
the Board of Directors so that all directors may be elected annually.
Scatement of Suppcert

S is the primary means by which stockholders may
uence corporate'poli ies and hcld management accountakble for the
icies. However, thig avenue of influence is limit
acr that the Board is divided into three classes of directors that s
for stagoered three-vear t o '

This means that individual di
vears. Stockholders are deprive
is not facing re-electicn.
. One danger of having a classified bosrd is illustrated by the exorbitant
cmpensation that the Board has aprroved for the Chairman and CEC, Michael
c te the Company's 1997 proxy statement, Mr. Eisner’'s average
rough 1996 was $ 7.73 million, or more than ten times his

ennuel salary of $ 750, 000.

ensation, the Board agresd to give Mr. Risner

in September cf 1586 for the purchase of 8,000,000 shares of

Disnev stock with an estimated present value of [*24] almost $ 136 millicn
e Black-Schcles method of valuing options. Moreover, when the 32card

approved these options, Mr. EZisner already had exercisable options to purchase

mors than 6,600,000 shares of stock that wers valued at more than $ 303 million,

and unexercisable options for the purchase of additional sharss that were worth

more than $ 60 million.

Stock options are suppesed TO al;gn the interests of management with those of
the stockholders. But when the opticns are numbersd in the millions, as hers, a
relztively increase in the price of the stock cculd permit Mr. Eisner To reap
tens coxr hundreds cf millions cof dollars, without providing material benefits to

the stocnno;ca*s.

According to compensation expert Graef Crystal, Mr. Eisner could gain as much
as $ 771 million from exercising the options granted in 1296. That assumes an 11
percent annual rYeturnm cver Len years
When consicerad with coption grants that pushed the total value of Michael
" Ovitz's severance package to about $ 130 million, according to a Council of

Institutional Investors Research Alert, these opticon grants raise serious
cuestions as to whether a classified becard is sufficiently accountzblie and
responsive [*28] te the stockhelders. In this context, the Investor
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Responsibility Ressaxch Centex has determined that proposals to
repesal classified boards within its research universe won.an average cf 44
£ during the 1587 proxy season.

The CWA Pension Fund believes that repezl of the classified board is in ti
sts of the Ccompany and its stockholders. The Fund believes that ti
likely to deliberate more carefully about issues ¢ corpors

£ 1 dirsctors know that they must

{ ()

t

governance, compensation and management 17
stand for re-slaction at each annual meetin

c LY-2: SECUORITIES AND EXCHANGE COMMISSIéN
WASHINGTON, D.C. 20348 ‘

RESPONSE OF THE OFFICE OF CEIZF COUNSEL
DIVISICON OF CORPORATION FINANCE

Disney Company (the "Company")
=r datec October 8, 1897

The Gslber proposal regquests that the board of directors
consider nominating a union representative to its hoard of directors. The Puleo
proposal requests that the Company terminate any sharehclder rights plan that it
has in effect, and obtain sharehclder approval before adopting any future plans.
The Communications Werksrs of America Fension Fund proposal [*2¢] regquests

e
that the Company declassify the board cf directors.

ision is unable to concur in your view that the Dropos ls may be

B The Divi

omitted from the Company's proxy materials under rule 14a-8({c) (4). In

the staff's view, the Company has not met its buxrden of demons; ating that the
proposals were submitted to redress z personal claim or grievancs of

the ﬁropcnents. We are unable to conclude from the information submitted that

the propcsals were designed to, o otne*wwse will, uniguely benef:it

the propcnents or further their interests. We therefore do not concur that the

o c
Company may reslv on chat rule as a basis for omitting the proposals.

There appears to be some basis for your view that the Gelber preposal may be
omitted under yule 14z-8(c) {10) as moot. The staff notes in Dart;cula: the
Company's representation that current procedures permit a sharsincider to cbtain
board consideration of a potential nominee. Accordingly, the Division will
not recommend enfcrcement action to the Commission i1f the Company cmiis the
Gelkher provesal from its proxy matsrials based on that rule.
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10TH LETTER of Level 1 printed in FULL format.

reholder, proxy, board of directors, nominating,
., attachment, recommendaticn, mMoOL, Proxy

, annual meeting, one-proposal, misleading,

alter sgo, nominzl, proper subject, by-law,
firm, custodian, requesting, reccmmend, calendar

CORE TERMS: proponent, sha
no-action, staff, candidat
statement, ncmipees, invit
exciludabls, omission, omit
largest, investment bankin

0

f*1] BankAmerica Corporation
TOTAL NUMBER OF LETTERS: 2

SEC-REPLY-1: ”E”UR*TIE AND EXCHANGE COMMISSION
WASHINGTON, D.C. 0549

February 10, 1557

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: BankAmerica Corporation (the "Company')
Incoming letter dated January 2, 1857

The proposal requires .the board to invite representatives of the Company's
ten largest shareholders to submit recommendations for pessible nominees to the
boar d

There appears to be some basis for your view that the proposal may be
excluded from the Company's proxy materials pursuant to Rule 14£a-8{c) (10)
as moot. Under the circumstances, this Division will not reccmmend any
enforcement action to the Commission if the Company omits the proposal from
its preoxy material in reliance on Rule 14a-8(c) (10). In feaching this
determination, the stalif nas not found it necessarv to reach the alternative
bases for omissicn upon which the Company rslies. :

Sincerely,

Amy M. Trombly
Atcorney Advisor

TNQ"IRV-l
BankAmexica Corpceration
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Division of Corporation Finance
Securities and Exchange Commission
Mzil Stop 3-3

Rcom 3028

45C Fifch Strest, N.W

Washingtorn, [*2] D.C. 2054¢
Attn.: Myr. Frank Zarb

Re: Bankdmerica Corporaticon - Proxy Statement for 1357 Annual Meeting

der Proposals Submitted by Steven Weinstein and Aviad Visoly -
2 No-Acticn Regquest (S. Weinstein)

Sharehol
roposal #

)

e}

t-
23]

diss and Gentlemen:

rities and Exchange Commission

This lettexr is bein 1 t cu
) f BankAmerica Corporation ("RBAC") 'pursuant -to the
ﬁ

g
on behalf
4

(”Commission” o)
requirements of Rule 14¢a-8{d) under the Securities Exchange Act of 1934, as
amended (the "Exchange Act"). BAC has received the following twc shareh olde*
proposals (collectively, the '"Proposals’) from a group of two
affiliated proponents (collectiwvely, the "Proponents"’):

1 ("Propeosal # 17) submitted by Aviad Visoly, as Custodian feor Danielle
Visoly ("Proponent # 1"), and

("Proposal # 2") from Steven Weinstein ("Proponent # 2Z'"). nl

[ 53

nl The primary purpcse of this letter is to present the bases for exclusion
Provecsal ¥ 2. BAC is s-bmitt;n a separate no-action reguest letter for
Proposal # 1 dated the same date hersof. However, each of the two

related no-action reguests set forth the one-proposal-per-propenent basis for
exclusion under Rule 14a-8(a) (4).

0]
th

th

A. Proposal # 2 and Reasons [*3] or Omission. Proposal # 2, submitted

by S. Weinstein, states:

olved, that the nominating committee of the Board of Directors invite
entatives o the company's ten largest sharehclders to submit, in perscn or
n writing, recommendations for possible nominees t©¢ the Becard.?®

The Proposals have been submitted for consideration at BAC's 1897 Annual
Meeting cf Shareholders to be held cn May 22, 1897. On advice of counsel and for
the reasons set forth below, BAC intends to omit the Proposals and
the Proponents' supporting statements from its proxy statement and form of proxy
for the 1987 annual meeting. The specific reasons Proposal # 2 should be omitte
are

al # 2 is moot because it rsguires a procedure for rescommending
s to the beoard which BAC has already implementad and is

k4 cing. Specifically, RAC zlrsady has a Nominating C mm*ttee of
its Board cof Directors to which any and all shareholders mey propose candidates,
and shareholdexs ars so advised in its proxyv statements. The nomination process
is simple and easy for sharshcolders to fcllow and has been in place for several
vears. Therefors, Propecsal # 2 is moot and sxcludable [*4) undex Rule

S.
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Second, Proposal % 2 is, under the laws of Delaware, the corporation's
demicile, not a proper subject for action by security holders, and
cherefore excludabls undexr Rulse 14a-8(c¢) (1)

Third, Proposal # 2°'s supporting statement 1s contrary to Rule 14a-9 because
it contains false, misleading, and generally confusing statements. Implications
of malfeasance by the directors and the members of the Neominating Committee are

nsubstantiated, conclusory and inflammatory, and likely to misiesad
BAC s sharsholders. Moreover, the supporting statement directly or indirectls
impugns the character and attacks the integrity of the directors and committes
refore Proposal # 2 and its supporting statement are excludable
{

members. The
unider Rule 2

emed tc bes one proponent whe has

the formal Proponents to reduce theixr
esponded toc BAC's reguest and denied
thstanding their denial, the

ble under Rule 14a-8(a) (&) .

Fourth, the two Proponents should be de
submitted two proposals. 3AC has reguested
two proposals to 2 single preposal. Each r
that the one-propcsal limit applies. Notwi

t £
roposals and supporting stat ements are excluda

ot

Accordingly, pursuant to Rule 14a-8(d) of the Exchange [*5] Act, we
enclose the following:

1. The crigimal and five copies of this letter, which includes a statement of
the reasons the omission of the Proposals and the supporting statements Irom
i1ts proxy materials is proper in this case.

2. The original and five copies of a supporting cpinion of counsel to BAC
{Attachment 1)
3. Six copiss of zach cf the fclilcwing. (As noted above, we believe that the

two Proponents should be deemed to be one propeonent for purposes of Rule
l4a-8{a) (¢) which limits a proponent te one preposal.)

}

{a) Proponent % 2's letter dated November 21, 1556, containing Proposal § 2
and its supperting statement (Attachment 2), and

(b} Proponent # 1's letter dated November 15, 15%%, containing Proposal 3 1
and its supporting statement (Lttachment 3.

Zach attachment to this letter is incorporated by reference herein.

i.) Reasons for Omission of Propesal # 2 under Rule l4a-8{c) (10} -- Mootness

Propesal # 2 reguires a means by which BAC's ten largest shareholders may
rpropose to the fomi 1ating Committee recommended names for possible nomination
and elsction to BAC's Beard of Dirsctors. BAC has azlresady adopted nominating
policies and procedures thas would [*6] allow for Propcsal # 2 to occur.
Alsec, the ccrporaticn has substantially implementsd the cbjectives purportedly
scught to be achieved by Proposal # 2. Thus, I believe that Propesal # 2
is moot.

Specifically, BAC already has a Nominating Committee of its Roard of
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ehelders may propose candidactes,
Droxy statements. The Drocess
simple and easy to follow
Attached. as Attachment 4 is the
atement describing this process.
in BAC's 1887 Proxy Statement. Once
Secretary, the Nominating Committes
recommending candidates to £ill vaca
for election at the Annual Meeting
and recommendin
from RAC's By-1

Directors to which any and all

and sharehnolders zre so advised
sharehclders proposing board
practice

from

o
been BAC's
disclosure
disclosure

BAC's
be a
‘s
=

nci
:

boar
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|

Rzcommendations for new directors are made to the Corporate Secretary.

L el

rate he

Secretary submits the recommendation to t

tQ

The Corpo
Con

ittee

vacancies and recomme
Directors.

+

The Nominating Committee reviews can

the M

next Annual

-
ate!

s
nt,

should show evidence of leadership in the candid
ience and the ability to exercise sound business judgm
willing to attend board and committee meetings.

€

BAC's By-laws set out the Nominating Committee's charter, which includes
ahove responsibilities and procsdures for recommendaticns and nomination
of candidates Zor directors. The By-laws also state that no member of
the Nominating Committee shall be an active officer of the corporation or h
' interfere with the member's exercise of independent
the committee.

relationship that would
judgment as a member of

the
on as a

Another BAC By-law provision provides that, upon proper notice
corporation, a sharsholder of BAC may nominate any person for elec
director at the corporaticn's annual meeting. Shareholders are also advised
our proxy statement of this means of nominating [*8] directors.

ol
b

T
T

In summary, BAC's existing or nominating policies and procedu
substantially implement Proposa 's reguests and concerms. Due to t
Proposal 2 should be excluded from BAC's proxy materials since

preceding, &
is moot.

Under Rule 14a-8{c) (1)
or Sharsholdey Action:

- - Under

1

N

&
]

r 4k

(21}

ubjec

is mandatory in form and therefors
der action and may be omitted under Rul
Delaware law.
tory 4 ctive to the Board of Directors
141 {c) of the General Ccrporatic
the business and affairs of th
that management on, the Boar

ire
antrus

impose f
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Cerzificate of _-ccrsofaCLOP of BAC doeg not limit these statutory DOWers
Consistent with : te of Incorporaticn, the BAC Byv-laws provide that
BAC "shell be managed by or under the cdirection of its Bcard of Directors which
may exercise all such powexrs of the Corporation {*9] and do all lawful acts
and things ," {Article III, Secticn 4 of BAC's By-laws)

Due to the preceding, Proposal # 2 should be sxcluded from Bal's pron
materials

3.) Reason For Omission of Propesal # 2 Under Rule 14a-% d Rule l4a-8{(c) (3)

alse and Misleading Statements:

A rezder unfamiliar with the facts would conclude from 5. Weinstein's
Proposal # 2 and 1ts supporting statement that BAC's Nominating Commv“fee and
rocedurss for nominating directors 1s inadequate and that this inadeguacy
causes the BAC Board cf Directors to be neither responsive ncr responsible to
the corporation's sharsholders. There is no factual basis-IZor these
implications. BAC's Bocard of Directors is responsive and responsible tc the
ccrpora'io“'s sharsholders. BAC has a gualified and active Nominating Committee
that is composed entirely of independent directers. The BAC board

gcepts recdommendations for new directors which are submitted to

the Nominat;ng Committee for review and consideration. Additicnally,
BAC's By-laws provide BAC sharehclders the right to nominate any person for
election as a BAC director at the corporation's annual -meeting. (See the
discussion above ccncerning mootness fox, [*10) more details on BAC's

existing nominating procedures.)

There are a numbexr of false, misleading and generally confusing statements in
Proposal # I and its supporting statement. Implications of malfeasance by the

directors and the members cf the Nominating Committes ars unsubstantiated,
conclusory and inflammatory, and likely to mislead BAL's shareholders. Mcreover,
the supporting statement directly or indirectly impugns the charac

ttacks the integrity of the directors and committee members. The
the primary sta_,“eﬁbs to which we object:

. The sentence "It i1s highly guestionable whether =z perscn can evaluate new
ideas, be critical to the management that keep nomi“ ting him year after vear or
be resourceful and constructive to assess the adopticon of the bank to th
information age and to the needs of the typical its customers which ars nal_

PR

their age." (Emphasis added).

The false statement by Proponent # 2 that "The Roard of Director as a pelicy,
discourage any communication with the sharshcolders." (Emphasis added) .

The statement that the BAC board "is following almost blindly the
man ag mcnt recommendations for their appointment vear [=11] zitexr year."

The false conclusion that "it is rsasonably expectad that the sharsholders’
best raturn will not be the primary concern of the Board." (Emphasis acded) .,
Therefore, the suppcriing statement is misleading, false or otherwise
inappropriate for BAC's proxy materials., We believe that both the propesal and
suppcrting statement should be omitted in their entirety from the proxy
matarials.
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Omission cf the Two Prcposals Under Rule 14z-8(z) (4) --
'y
b e

The two Proponents should be treated as one proponent who has submitted two
proposals. BAC has recuested the formal Proponents to reduce their proposals
tc a sincgle proposal but the Proponents have failed te deo sc. Instezad,
the Proponents have incorrectly denied that they have exceeded
the one-propesal limit of Rule l4a-8(a) (4). Therefore, BAC may omit the
Provosals from the proxy statement pursuant to the one proposal per proponent
limit

A, Viscly, through his role as custodian for the minor D. Visoly, exercises
substantial influence over Proponent # 1, and as such ne has controlled the
Proposal # 1, on his own behalf.
evidence and I believw hat A. Visoly has exercised substantial
roponent # 2 (S. Weinstein), and has controlled the selection,
ssion of Proposal 2, on his own behalf. The Proponents

ing

selection, prep

[*12] Thare i

influence over
n,

praparatio i I %z,

are nominal proponents that are acting on behalf of, under the control of, ox
the alter ego of A. Visoly. Further, BAC believes that A. Visoly is the arranger
and the coordinator of the two Proposals. A. Visoly has used evasive tactics in
submitting the Proposals and he, in effect, controls the Proponents and

the Proponents should be cconsidersd A, Visolv's alter egos

In letters dated November 27, 1896 from me to the Proponents, the Proponents
were informed that, among other things, Rule 14&-8(a) (4) limits the number of
their prcposals to one prepesal per proponent. (See letters at Attachment 7).

Proponent # 2 received his letter on December 2, 1296 and on December 3,
1996 D’omoren: # 2 sent a letter to me denying BAC's demand that the Proponents
limit their Probposals. (See letter at Attachment 8). On December 2, 1536, A.

-

making the same BAC reguest to limit the number of proposals to one
per proponent. On December 11, 1396, A. Visoly (on behalf of Proponent # 1} sent

Visoly [*13] (on behalf of Proponent # 1) recelved a similar letter from me

a letter to me denying BAC's demand that the Proponents limit their Preoposals.
(See letter at Attachment 3). The Proponents did not limit the Propesals by
December 1§, 13996 or thersafter (i.e., the Proponents did not limit their
Propcsals within 14 lendar days of proper notificaticn by BAC) . Morsover, as

cal
set out below, the Proponents have a history of exceeding the one-proposal

1. BAC's 1956 -Proxy Materials (previous vear's proxy statement) -- Three A.
late

Visclv re @ preopenents (i.e., A. Viscly as custodian for D. Visoly, A. Visoly
as President of Hotel Reservation Center, Inc. ("Hotel") and S. Weinstein)
submitted three sharsholder propcsals. (See these proposals at Attachment 10.)
These thryese sharehclder proposals were also resubmittad and endorsed by 4.
Visolv's zlleged non-profit crganization, Concermed BankhAmerica Sharehclders,
Inc. The staff responded to BAC's no-action reguest letter and concurred witl
our view that the proponents D. Viscly [*14] and Hotel exceeded

the one-propcesal limit. Due to the preceding, BAC exclucded beth proposals from
its 1896 proxy materials. The staff concurre

red with our view that S. Weinstein's
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oroposal was excludable under 14a-8{c) (7) -- Ordinary Business Cperaticns. In
reaching this position on the Weinstein proposal, the staif found it unnecessary
to addre he azlternative bases for exclusicn upcn which BAC relied, including

Tt - T
11 5 of r (4)
before the staff ruled on this requesc, A. Visoly withdrew the 5 proposals on
pehalf of the proponents

The above shows a pattern cf abuse of the one pr:xa"s*1 limit. The Proponents
clearly know of the limi continue to choose not to comply with it.

B. Conclusicn.

BAC respectfully reguests cenfirmation that
grounds for omitting Proposal % 2 from its p
Meeting of Sharshclders. [*15] BAC reaqguest
will not recommend any enforcement action if

mater ls foxr the 189
that the staff confirm t
agement excludes Proposal

By reguesting the preceding from the staff, BAC does not waive any rights it
might have to: (1) reguest additionzl information or support from
the Propcnents; cr (ii) object in any other appropriate manner to Proposal £ 2

I would appreciate hearing from vou by January 23, 1557 so that we may
finalize our proxy materials and cbtain approval of cur Board of Directors which
we have targeted for February 1397.

£ the staff believes that it will not be able tc take the nc-action position
set forth above, we would appreciate the opportunity to confer with the staff
prior to the issuance of a negative espons,.

L]

copies of this letter and the supporting
Proponents &s notiece of our intention

H

-4

< s trexr [*16] or reQuix
i please s free to call me (415/953-0586) or Judith A,
Bovile, Counsel cn oehal: of BAC (415/622-6528) .

<
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ATTACHMENT 1
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Aten.: Cheryl Sorokin, Executive
Vice President and Secretary

Re: 1997 IZnnual Meeting of Sharehclders - Sharshelder proposals Submitted bv
Steven Weinstein and Aviad Visoly - Proposael # 2 Legal Opimicn for No-Action
Reguest (3. Weins:e;n)

Ladies and Genzlemen:

You have regquested my opinicn as to whether BankAmerica Corpcration, a

Delaware corporation ("BAC"), may omit from i1ts proxy solicitation materials for
its 1897 Annual Meeting of Shareholiders the two sharehclder proposals .
{collectively, the "Propeosals®") from two proponents {(collectively, the
"Proponents") . nl BAC received a shareholder rroposal ("Proposal # 2") from
Steven Weinstein ("Proponent # 2") by lettsr dated November 21, 1295. BAC has
also recsived a sharshcolder proposal ("Proposal # 1V) from Aviad Visoly,

as custodian for Danielle Viscly ("Proponent [*17] # 1") by letter dated

November 15, 1595,

1
'

vide my legal opinion with

bt

pal

The primary purpose of this letter i1s tc prov
regard to the bases for exclusion of Proposal # 2. I understand that BAC 1is
submitting a- se oa*ate no-action reguest letter with a separate legal opinion for
Proposal # 1 dated the same date hereof. However, each cf the twoc

related no-action requests and legal opinions set forth the
one-proposal-per-proponent basis for exclusicn under Rule 14a-8{a) (4).

vted, would require that the Nominating Committee of
s "inwvite" representatives of BAC's ten largest
in person or in writing, recommendations for

Proposal # 2, 1if
BAC's Bcard o© Lre
shareho‘devs o submi
ooss;n;e nominess to the board.

Proposal = 2, as submitted by S. Weinstein, states as follows:

"resolved, that the nominating committee of the Board of Directors invite
respresentatives © the company's ten largest sharehclders to submit, in person oY
in writing, recommendations for pessible nominees to the Board. o

Ls discussed more fully below, I am of the opinion that:

g
[
3
n
o

)
B
r
o1
o}

() Proposal # 2 may be omitted from the proxy materials
{a) Rule 14a-8(c) {10) because it is mcot,

(b) Rule 14a-81{c) (1) [*218] bercause, under the laws of Delawars, BAC's
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"t is not a proper subject for action by security holders, and

joll
Q
[
¢
™
ot
[
v

(c) Rule 14a-% and Rule 14a-8{c) (3) because its supporting statement is false
and mislsading

{ii) The Proposals may be cmitied from the proxy materials pursuant to Rule
14a-8{a) (4) because the two Proponents ars deemsd tc De ong proponent,

the Proponents submittad two propesals, and the Proponents did not conform their
submisgicon within fourteen calendar days of notice by BAC of

the one-proposal limitaction

1. Reasons for Omission of Proposal # 2 under Rule 14a-8(c) (10) -- Mootness

Generally an issue 1S considered '"moot' when a determination is scught om 2

matter in dispute that has alreacv by rescived and hence, one not entitled to
judicial intervention unless the issue 1s a recurring cne. In short, moot means
there is no actual controversy or the issue has ceased to exist. Whethex
Proposal # 2 is mcocot or not is a factuzl determinaticn that can only be made on
a case bv case basis. Eere, Proponent # 2 has set out a procedure for

the Neminating Committee [*18 to invite certain BAC sharsholders to

submit rescommendations for possible nominees to the BAL Board of Directors. BAC
takss the position and has presentsd numerous facts that support its position

that BAC has already substantially adopted the procedure set out in Proposal #

1

1
3

2. (See the accompanying letter for the detail on the BAC position and rslated
facts) . I understand that it is BAC's and the Nominating Committee's currsnt
procedure to invite all BAC shareholders to submit recommendations for
possible nominees to the board to the BAC Corporate Secretary who in turn

"

provides these to the Nominating Committee. BAC has stated this has been its
procedurs for several years. Shareholders have been advised of this procedure in
BAC's proxy statements for several years, and BAC plans to provide similar,
advice in its 1997 Proxy Statement. BAC has stated that it has already

adopted ncminating policies and procedures that would allow for Proposal # 2 toC
occur. 2lso, the corporation beliesve that it has substant*ally implemented the
objectives purpcrtedly sought to be achieved by Proposal # 2.
Under Rule 14a-8(c) (10), when a matter addressed within a shareholder
e} © propesal [*20] may be omitted. See, e.g., American

1 10, 1380) ("American Airlines", discussed below); General
Dynamics Corp., {(March 12, 1322 (propcsal to establish a subcommittes to develop
criteria for the acceptance and exscution of military contract was moct where

company reprasented that the propesal had been "substantizlily implemented" by

existing committees); Black & Decker Corp., (November &, 1986) (proposal to
reguire. submission of auditors selectlon for shareholder ratificaticn moot where
policy alrsady adopted by directors); United States Steel Corp., (January 28,
1881), (propecsal relatsd to the preparation of a report dealing with proposed
constructicon of a new steel plant moot where company had already reported the
event); but see, Mobil Corp. (March 3, 1281) {"Mobil Ccrp." Ziscussed below)

the staff stated that it would nct recommend any
: rom the company's decision to omit a preoposal
ar ©o the present cne. In American Rirlines, the



Page 12
SEC No-Act. LEXIS 284, *20

cropesal included a2 provision that the board of directcers provide a means for
any threse sharsholders Lo proposs & candidate for the board to be included in
[*21] management’'s slate of nominees. American Airlinss pointed out to

the staff that it already had a nominating committes of its board of directors
tc which any shareholder could propose a candidate, and that sharshcolaers are
advised of this fact in American Airliines’' pr . er the facts and

staff agreed with American 2irline
d moot and thus was exclud 2
ne-action letter hel
1stingu from our situation and
The Aobil Corp. sharsholder propesal was similar £o the American
e
e

m eri
d for the proponent, however, Mobil is
the American Zirlines no-action letter.

g shereholder propcsal but cne major distincticon caused the staff to holad

proponent. In Mcbil Corp. the proponent was not satisfied with the
zlliowing stockholders to propose names of candidates to the nominating

e of Mopil Corp. The propeonent was requesting Mobil Corp. to develcp new
es which would allow a reasonable numbexr of sharshclders to

andida:as for slection to the Board of Directors of Mobil without going

he company's nominating committese. The staff did not  [*22] agree

lis argument that 1t alresady had existing procedurss for nominating

s stating that "the Company's existing procedures dc not enccompass

h

Q

|9
i

cr

e action requested by the proposal."

£ s re strikingly more similar to

American Airlines than fo Mokil. Proposal # 2 would reguire the BAC Nominating

Committes to invite certain sharehcolde 2s
iscussed abcove and in the accompanying letter, the BAC dirsctor nomination

Gure already invites all shareholders, including thcse referrad to in

sal # 2, to recommend board candidates.

r

In my opinion the facts in

}_l
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2s BAC has already substantially implemented S. Weinstein's Prcoposal # 2 it
opinion that it may be excluded from BAC's proxy materials undexr Rule

s my
4z-8(c) (10} because it is moot.

2. Rule 1¢a-8{c) (1) : Propcsal # 2 Is Not a DProper Subject for Security Holders'
2 er the Laws of Delaware. .
Rule 14z-8{c) (1) provides that a propecsal is excludable: "if the proposal is,
under the laws of the registrant’'s domiciles, not a proper subject for acticon by
c

1

s (c) (1), it stated that "the Board may
2 to have exclusgive discretion in corporate matters . . .
proposals by security holders that mandate or direct the board o
o 1 intrusion con the board’s
34-125928 (Novembexr 22, 1976).
on of proposals which ars

v
preemptory as to matisers which, u T state law, may be initizted
only by the board of directors; or which are committed to their discretion; or
which otherwise ignore the statutory yole of dirsctors by proposing direct
adoption of specified action. :

Proposal # 2 is a mandatory instruction to the Board of Dirsctors and
1ts Nominating Commitfes to Yinvizte reprasentatives of the compeny's ten largest
sharsholders to submit, in person or in writing, recommendations for
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pcssible ncominees tc the Board." 3AC is incorpcrated under and governed by
Delaware law. 2 mandateoxry directive of this naturs to the BAC Board cof
Dirscters and/or its Nominating Committee is inconsistent with Section 141 (a} of
the General Corpcraticn Law of Delaware ("GCLD") wnich entrusts the management
cf the business and effairs of the corporation (x24] to, and imposes
regponsikility Zor that management on, the Board of Directors. Also, Sscticn
141{c) of the GCLD provides that committess of the directcrs may exercise the
powers and authoritv of the board to the extent authorized bv the resclution
creazting the committse or the bv-laws. The Certificate of Incorporation cof 3AC
does not limit the board's above statutory powers. Consistent with the
Cervificate of Incorporation, the BAC Bv-laws provide that BAC "shall be managed
bv or under the direction of its Board of Directors which mav exercise all such
vowers cf the Corperation and do all lawful acts and things . "o {article
III, Ssction 4 of RAC's By-laws)

Proposal % 2 mandates the 3oard of Directors' properly
designated Nominating Committes to take specific actions with respech tc
staffing the committee. Proposal # 2 is phrased in a way that, if adopted, woul
deprive the BAC board and its Nominating Committee of their statu ) ;

of managing the business and affairs of BAC. Thus, I conclude that Proposal % 2
)

S
excludable pursuant to Rule 14z-8(c¢) (1) because it is not a proper subject
ct

is 1
fcr acticn by BAC sharsholders of BAC and because it improperly impinges on the
board's [*25} management respeonsibility and its delegation of management
functions to committees. The propcsal thereky violates Sections 141 (a) and

141 (c¢) of the GCLD.

3. Rule 14a-8(c) { Proposal £ 2's Suonor ing Statement Is Contrary to Rule

2 3)
14a-9 Because It Is False or Migleading.

Rule 14z-8(c) (3) permits a registrant to omit from its proxy materials
a sharcholder propeosal and any statement in support thersof "if the proposal or
the supporting statemenc is contrary te any of the Commission's proxy rules and
*=qu1at;cn';-includ1ng Rule 14z-9, which prcohibits false or misleading
iciting materials." Note (b) to Rule 14a-5 provides the

type of material that mayv be mislesading within the
aterial which directly or indirectly impugns character,
1, or directly or indirectly makes charges
egal or immeral conduct or associations, without factual

zo¢low1ng example cof th
meaning of that
integrity ©
concerning improper, il
foundation. "

1
h
1
n
(e
S
o oo
3 H 3
F‘g 2D e
4
e
H
n
L
0
5

BAC nas stated that Propcsal # 2 and ifs supperting statement ave
ng and factually incorrect ia that chev falsely state or imp

that (i) BAC has inadeguate nominating policies and procedures for director
r*26] and (1i) the Nominating Committee and thg 3AC Board of Directors ar

i ther responsive nor responsible to the corporation's sharsholders. In
on, BAC has stated that the supporting statement makes a number of fa
cations cf improper conduct and malfeasance by the members of the
irectors and the Nominating Committee. BAC has provided specific
number of misleading, false and generally confusing statements within t
supporting statement. As a result of the above, the supporting st
directly or indirectly impugns the character, attacks the integrity, and makes
charges concerning improper cor illegal conduct of BAC's dirsctors
the Nominating Committee.

false, mislieadi
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Thus, because the supporting statement impugns the intecgrity of the members
of the Bocaxrd of Diresctors and the Nominating Committee without factual
foundation, and contains a number cf factually inceorrect, false, misleszading anz
generally confusing statements, Preopcosal # 2 and its supporting statement ars
contrary to Rwle 14a-2 and thersfore may properly be omitied from BAC's proxy
materials pursuant t©o Rule 14z-8{c) (3)

4. Rule 14az-8(a)(4): The Propcsals Excesd the One Propesal [(*271
Per Prcponent Laimit. '

Rule l4a-8(a) (4) provides: "The proponent may submit no more than one
propesal and an accompanying supporting statement for inclusion in the
regiscrant's proxy materials for & mesting ¢f security helders. If the propcaent
submits more than one proposal . . . he shall be provided the opportunity to
reduce

the items submitted by him to the .limits reguired by this rule, within
14 calendar days of notification of such limitations by the registrant."

The two Proponents have each submitted a propcesal; the two Proposals are .
entitied (1) appointing of investment banking firm (Proposal # 1) and

(11} nominating commititee (Prcposal # 2). The

and distinct proposals; however, as discussed below, the two Proponents are

e se clearly constitute two separate

deemed to be one proponan

In adopting Rule 14a-82{a) (4
- some proponents would attempt
maneuvers, but held out the p
Releage No. 12595 (November 2

), the Cocmmission noted the possibility that

to svade the rule's limitations through various
romise of "no-action" letters as a safeguard. See,
2, 1%87). Accordingly, the staff has consistently
idence of the use
February 24,

taken a2 '‘no-action' position when confronted with reasonable evi
of such tactics. [*28] See, e.g., Dominion Resources, Inc.
1992) (no-action position taken where proposals were coordinated by &
single precpcenent); TPI Enterprises, Inc. (July 15, 1987) {(no-action pesition
taken where several proposals were "master mindedY by a single proponent); Texas
Instruments Inc. (January 19, 1%82) (propcsals submitted by propconent, his
daughter, a corporation and a foundation wers sufficiently related to be
censidered proposals of a single proponent). The staff has indicated proponents
will be treated as one proponent for purposes cof the cne-proposal limit when an
issuer sstablishes that one proponent is the "aitexr ego" of another proponent or
that one proponent possasses "control' over the shares owned of record, or
beneficially, by another proponent. See Trans World Corp. (February 3, 1381).
Under the Commission’s rules, the presence of influence, not control,
dominaticn, or the ability to rule proponents, is a prerequisite to cmission of

multiple propcsals submitted by nominal proponents as part cf an orchestrated
scheme. Ses, e.g., Stone & Webster (March 3, 1995) (severazl proposals omitted
because nominzal proponsents wers acting on behalf of, under the contrel coi,
[*28} cr alter egc cof Ram Trust Services Inc.).; Banc One Corp. ({February 2,
1923} (no-acticn position taken with raspect tc omission of proposals submitted
by nominal proponents who were recruited, but not contreolled, by a

™D

to omission of proposals apparsntly orches
As recently stated in Stone & Webster, Inc. (Ma
instances in which the staff has expressed a no-ac

(=%
I Enterprises, Inc. (July 13, 1887) (no- action positien
Tr Y

n
on the existence cof ‘centrel", buiz on a finding
nce that proponents acted in a coordinated, arranged, mastarminded or

o1
ot
0

Es

er
shicn so as tc comstitute "acting in concert" within the meaning of
limictation. Also, it does not matfer that propconents may
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tachnically be separate legal entities or persons. See Occidental Petroleum
Corp. {(March 27, 13884) (no-action position taken whers actual proponent
and nominal proponents were independent sharsholders); Stene & Webster, Inc
)
vious yvears and the current veay that A
for the minor [*30] D. Visolw,
roponent % 1, and as such has controiled
a sion of Proposal # 1 on his own behall
Similarly there is evidence that A. Viscly has exercised influence
pver Proponent # 2, and as such has controlled the selection, preparation, and
submission of Propcsal # 2, on his own behalf. BAC has prcvided facts that show
a three vear pattern of zbuse by A. Visoly of the SEC's one-propcsal limit. The
facts indicate that the Propcnents are nominal proponents that are acting on
behalf of, under the control of, or as the alter ego of A. Viscly. Further, BAC
has stated that it belisves that Z. Visoly has arranged and cocrdinated the two
Proposeals

Because the factors rslevant to establishing a status of "alter ego" or
"control" are peculiarly within the knowledges of the proponents, it is difficult
for a registrant to meet such a burden. However, in A. Visoly's case, the
factors ars evident as demonstrated by BAC. Based on legal precedent and the
facts set out by BAC, it is my opinion that BAC has met its burden of
establishing the necessary relationship between A. Visoly and the two Proponents
to justify treating the [*31) twc Proponents as one for purposes of limiting
them to one proposal.

Finally, I understand that the :twc Proponentsg hav refused BAC's reguest to
reduce the number of proposals to one per propeonent within fourteen calendsr
days of rec Elpt of such notice from BAC. This is based on (i) BAC's certifiesd
mailed notices having been received by the Proponents cn December 2, 1855,

(11) Proponent # 1's letter to BAC dated December 11, 1996 denying BAC‘S demand
that the Propcnents limit thelx Proposals, (iii) Proponent # 2's letter to BAC
dated December 2, 1995 denving BAC's demand that the Proponents limit their
Propesals and {iv) the Prcoponents' refusal to limit their Proposals by December
16, 18%¢ or thersaffer. Due to the preceding and the conclusion that thsa

two Proponents should be deemed to be one proponent for purposes of Rule
i4a-8{a) (4}, BAC may omit both of the Prcposals from its proxy statement. See,
2.g., U.S. LIFE Corporation (January 28, 1993); Brunswick Corporation (January
31, 1283); Chicagc Milwaukee Corporation (April 29, 1988); Gulf and Western
Incorporated (November 24, 1887); American Home Products Corporaticn (February
13, 1886); Internacional Business Machines Corpeoratiocn [*32] {(January i3,
1984)

Based on the above, it is my opinion that the Propcsals and Proposal # 2 and
relzted supporting statements may be omitted from BAC's proxy statement and fcrm
of proxy for BAC'S 1397 RAnnual Mesting of Sharsholders pursuant to Rules
12a-8{a) (4), 214=2-8{c){1), 14a-8{c) (3); 14a-9 and 14a-3(c) (10).
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Counsel

ATTACHEMENT 2

5853 California St
San Francisco, CA 94104

My name is Steven Weinstein and I am a sharehclder of BankAmerica, holding 50
st 295502‘ The value of my shares exceed $ 1,000

nares pursuant tc certificate no. o!
I : eby maks the following propcsal for
C rule 14A-8.

a re over a year. I
BanklAmerica 18587 Proxy, pursuant to

175 (D
tr} '§

Sharenhcldery Proposal: Nominating Committee

Resolved, that the nominating commitise of the Board of Directors invite
representatives o the company's ten largest sharehclders to submit, in pexrson OX
in writing, recommendations for possible ncminees to the Board.

e er interest and nc shareholder  [*33] responsibility more
important than election of directors. Currently, a typical member of the board
s 0ld with average tenure on the board of 10 years. It is
highly questionable whether a person can evaluate new ideas, be critical to the
management that ksep nominating him yvear after year or be resourceful and
to assess the adoption of the bank to the information age and to
the needs of the typical its customers which ars half their age.

5. It
s reccomrendations for theilr appointment year aftexr vear. All
combined, the "independent" dirsctors of BankAmerica own less that 1/10 of 1% cf
the corporates stock, while none of which owns mcers than 10,000 shares (scurcs
1856 Proxy Statement). Hence, 1t is reasonably expectad that the shareholders'
es

best return will not be the primary concern of the Board. The Nominating
Ccmmictes, the Bcard of Directors, the sharshclders and BankPmerica 2s a whole
will benefit greatly from listening tc the opinicn of the sharsholders pricr to
nominating their candidates for directers

Zaving an input [*34] from the sharsholders as to the nominees to the Board
will cuaranty fresh blood and will remind the Board that they are accountable to
the sharshclders. Research shows, that more communication and accountabilify
petween sharszholders and directors brings almost invariably higher stock price
and bettsr value for the shareholders! :rvestment
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Teven Weins<tein
202¢%1 NE 30th Avenus
Miami, FL. 33180

LTTACEMENT 7A

BankBmerica Corporation

Via Certified Mail Return Receipt
Reguested

Steven Weinstein

20281 N2 20th Avenue

Miami, FL 33180

Be: Sharehclder Proposal for 1997 Annual Meeting of BankAmerica Corporaticn

Mr. Weinstein: .

On November 22, 1956 BAC received
and supporting sta T
"committee proposal
statement and form o
i4a-8, Relating to the commi

sicn of the propesal in
al we inform you of the following.
1. Documentary Support of Eligibilicy Pursuant to Rule 14a-38{a) (1).

45-8(a) (1) (i), we ra=guest that vou provide us in a
with documentary support that was not inc :
committee D*ooosa‘ The documentary support reguired is: a writ
r other approprla:e documentation regarding your intent o con
of vour BAC common stock through the date of the 1997 annual me

ting. This
suppert reguested must be provided within the time period prescribed in Rule
14a-8(a) (1), which is within 21 calendar days after vou receive this request.
2. Miltiple Proposals by One Propoment in Viclation of Rule 14a-8(a) (4).

On November 21, 1296 BAC resceived Aviad Viscly's lett
Danielle S. Vi th a rehoclder proposal and suppor
an.;nvestment bankin firm} (the "investmen

appointing an g t ba

propesal'), rsquesting inclusion of the investment banking firm oposal in

BAC's 1927 proxy matsrials pursuant to Rule 14z-8. We believes that Aviad Visoly
ct submitted two proposals to BAC, the committse proposal and

has in fa
s

o]
statements fo usion in a company's proxy materials to one proposal
per proponent. Perxsons submitting [*26) oroposals will be tresated as
cne proponent for purpceses cf the one proposal limit, if cne of them is

u -
roxy materizals") pursuant to the SEC's oxy Rul
b s

a) {4) limits che number oI sharsholder proposals and suppcorting
2

A
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[¢3

the alzer sgo of another or if one cf them possesses contr
cwned of record by another. We believe that you and Daniel
are nominal propenents that are aczing on behalf of, under t©
] Viscolv. During the twe previous proxy seasons Aviad
. -

the alter ege of Aviad Vi y
Visoly has alsoc submitted multiple sharehelder proposals using thess nominal
propenents, along with his company Hotel Reservation Center, Inc. and his
purported non-profit organizaticn -- "Concerned BankAmerica Shareholders, Iac.”
Due to the above, vou must withdraw one cf the two proposals referenced above
(i.2.,, elther the committse proposal or the investment banking firm proposal)
from inclusion in the 3AC proxy materials and consideration by
BAC shareholders at i 9

7 annual meeting. As reguired by the Rule 14a-8{a} (4)
f=)

vou must inform BAC of which proposal you are withdrawing within 14 calendar
days after you receive this letter

* YR K

By reguesting the above, BAC does not waive any rights it might have to: (i)
request additional information or support; (ii) omit the proposal from [*37]

dis

BAC 's proxy; or (iilil) object in any other appropriate manner to the proposals.

Sincerely,

Chervl Sorokin ‘ )
ATTACHMENT 8

December 3, 13596

Mrs_‘Cheryl Sclokin, Corporate Secretary
Bank of Bmerica Center

555 California St.
San FPrancisco, ChA 94104
Dear Mrs. Sorckin,

November 2Z7th 1556:

th

In response to ycur latter o

1. I intend to hold my BAC stock through the 1997 annual meeting.

2. Again you are repeating your ludicrous statement that Aviad Visoly is
my alter egce or has contrel over my stock. It's completely false. You tried ¢
exr. I entad on

e
present it last year to the SEC and thev didn't buy it =
r sharshclder’s recommendations [or acmines
I 1 x

proposal £ s
1. I have no duthority ©

o
the. only ocone
propesal.

Very truly vours,

Steven Weinstsin
202¢1 NE 320th Avenue
Miami, FL. 322180



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
ruies, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from sharehelders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8()) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any snareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material. '




February 10, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  E.I. DuPont de Nemours and Company
Incoming letter dated December 30, 2003

The proposal requests that the board give consideration to preparing a report that
shall review the compensation packages provided to senior executives including certain
specified considerations enumerated in the proposal.

We are unable to concur in your view that DuPont may exclude the proposal

under rule 14a-8(i)(10). Accordingly, we do not believe that DuPont may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(10).

incerel

,/C‘r:a e K. Lee
k‘S‘faecial Counsel



