UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

DR

04008422 February 10, 2004
John Chevedden ' '
2215 Nelson Ave., No. 205 Act: | ng
Redondo Beach, CA 90278 Section:
, ~ Rule: YA
Re:  SBC Communications Inc. Public
Incoming letter dated January 16, 2004 Availability: ﬂ/f 10 [?2@@@1

v
Dear Mr. Chevedden:

This is in response to your letter dated January 16, 2004 concerning the
shareholder proposal submitted to SBC by Nick Rossi. On December 24, 2003, we
issued our response expressing our informal view that SBC could exclude the proposal
from its proxy materials for its upcoming annual meeting. On January 16, 2004, we
issued an additional response expressing our informal view that we find no basis to
reconsider our position.

We received your letter after we issued our additional response. After reviewing
the information contained in your letter, we find no basis to reconsider our position.

Sincerely,

Martin P. Dunn - @CESSE@

Deputy Director
| FEB 24 200%
- Enclosures ) THOM
F ClAL

cc: Richard G. Dennis

Senior Counsel

Legal Department

SBC Communications Inc.

175 E. Houston Street

San Antonio, TX 78205

79377



JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

Redondo Beach, CA 90278 310-371-7872

6 Copies December 27, 2003
7th copy for date-stamp return : Via Airbill
Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Mail Stop 0402 I
450 Fifth Street, NW L
Washington, DC 20549 ~ =

SBC Communications Inc. (SBC)
Response to No Action Request
Nick Rossi

Ladies and Gentlemen:

This attachment to the above letterhead is forwarded on January 16, 2004.

Sincerely,

ohn Chevedden

cc: Nick Rossi
Edward Whitacre, Jr.

W



_ JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

Redondo Beach, CA 90278 310-371-7872
6 Copies January 16, 2003

7th copy for date-stamp return _ Via Airbill

Oftice of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Mail Stop 0402

450 Fifth Street, NW

Washington, DC 20549

SBC Communications Inc. (SBC)
Response to No Action Request
Nick Rossi

Ladies and Gentlemen:

The gloating statement from the January 13, 2004 SBC Communications Inc. letter is false:
“In fact, the provision in the SBC Board resolutions was already contained in that very
resolution.”

To the contrary there was no “vote as a separate ballot item” in “that very resolution.” This

“separate ballot item” issue was a key point in the November 26, 2003 letter to the company.

Sincerely,
C% ohn Chevedden

cc: Nick Rossi
Edward Whitacre, Jr.
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: _ JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205 :
Redondo Beach, CA 90278-2453 310-371-7872

November 26, 2003

Mr. Edward Whitacre, Jr.

Chairman

SBC Communications Inc. (SBC)
- 175 E. Houston

San Antonio, TX 78205

PH: (210) 821-4105

FX:(210) 351-2071, 351-3521

Dear Mr. Whitacre,

Thank you for November 25, 2003 letter from Nancy Justice regarding the Board of Direcotrs
resolution on the poison pill. Is it possible that this provision can be added to the resolution:
Any material change or discontinuing of the provisions of this resolution will be submitted to a

shareholder vote as a separate ballot item on the earliest next possible shareholder ballot
L 3 - T

Thank you.

Sincerely,
4;;ohn Chevedden

cc:

Nick Rossi

cc: James D. Ellis
General Counsel
Nancy Justice
SEC Compliance
PH: 210-351-3407
FX:210-351-3467
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Legal Department 38C Commu icauons (nc.
175 E. Houston Street
San Antoruo. Texas 78205

1934 Act/ Rule 14a-8

January 13, 2004

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, DC 20549

Re: SBC Communications Inc. 2004 Annual Meeting
Shareholder Proposal of Nick Rossi

Ladies and Gentlemen:

This statement is submitted on behaif of SBC Communications Inc. (“SBC”)
concerning a shareholder proposal from Nick Rossi, for inclusion in SBC's 2004
proxy materials.

Mr. John Chevedden’ sent a letter to the Staff dated December 27, 2003, in
which he reguested “non-concurrence with the company no action request on
each point."™ (A copy sent to SBC is enclosed.) The Staff has previously notified
SBC of its concurrence with SBC's intention to exclude the Rossi proposal under
Rule 14a-8(i)(10). In its response, the Staff noted "SBC's representation that it
does not have a current rights plan in place and that the board has adopted a
resolution that requires shareholder approval to adopt any poison pills, requires a
shareholder vote in to [sic] adopt, maintain, or extend any poison pill, and once
adopted, requires a shareholder vote to remove or dilute the resolution.” Neither
Mr. Chevedden's December 27 letter nor his November 26 letter (which was
attached to his December 27 letter) disputes, contradicts or challenges these
SBC representations. Moreover, copies of both the Rossi proposal and the SBC
Board resolution had been submitted to the Staff by SBC in its No-action request,

' Mr. Rossi has requested that all communication with him be directed to Mr. John Chevedden.

Z Although dated December 27, 2003, the copy sent to SBC was postmarked January 6, 2004,
and was received by SBC on January 8, 2004.
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so when the Staff issued its concurrence it had seen the language of both the
proposal and the resolution.

| would also note that in his December 27 letter, Mr. Chevedden aileges that on
November ZSI 39Q3, he faxed to Edward Whitacre, SBC's Chairman and Chief
Executive Otlicer, with copies to James D. Ellis, SBC's Senior Executive Vice
President and General Counsel, and to Nancy Justice, SBC's Corporate
Manager-SEC Compliance, a letter requesting that an additional provision be
added to SBC's Board resolution. None of those individuals ever received the
November 26 letter. In fact, the provision that Mr. Chevedden proposed in his
November 26 letter for inclusion in the SBC Board resolution was already
contained in that very resolution. — ——

Since the Staff has previously concurred with the exclusion of this proposal under
Rule 14a-8(i)(10), and since Mr. Chevedden has not presented any basis for
changing that concurrence, SBC requests that the Staff confirm its concurrence
that SBC may omit the proposal from its proxy materials for its 2004 Annual
Meeting.

Please acknowledge receipt of this letter by date-stamping and returning the

extra enclosed copy of this letter in the enclosed self-addressed envelope. If |
may answer any questions about this matter, please do not hesitate to call me at

(210) 351-3326.

Sincerely,

UL S e
Richard G. Dennis
Senior Counsel

Enclosure

cc: Mr. John Chevedden



’ ' JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

Redondo Beach, CA 90278 310-371-7872
6 Copies January 16, 2004

7th copy for date-stamp return , _ Via Airbill

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Mail Stop 0402

450 Fifth Street, NW

Washington, DC 20549

Poison Pill Proposals and
Substantially Implemented Criteria

Ladies and Gentlemen:

The following is additional material which applies to a poison pill proposal for a two-point
single-concept policy calling for:

1-A shareholder vote policy regarding a poison pill

Plus

2-A shareholder vote if the policy is repealed after adoption.

This letter addressees the substantially implemented issue.

The two-point policy calls for a vote at each of the two points. There is no substantial
implementation if the company sets up a condition:

1-Where the company has complete control

2-And the company can avoid a vote at both point-one and point-two

SEC Release No. 34-20091 (attached) said “The Commission proposed an interpretative change
to permit the omission of proposals that have been ‘substantially implemented by the issuer.””
The key phrase is “substantially implemented by the issuer.”

The company is in the inscrutable position of claiming that the first half of the two-point policy
compares favorably with the whole policy. It is like half the baby is as good as the whole baby.
Nordstrom Inc., claimed a favorable 12-for-12 match in Nordstrom Inc., 1995 SEC No-Act.
LEXIS 226 (Feb. 8, 1995). Yet the company now claims that one-for-two is as favorable 12-for-
12 when addressing the poison pill topic.

In Nordstrom Inc., the staff allowed a company to exclude a proposal where the company
demonstrated that it already had adopted policies or taken actions to address each of 12 points of
the proposal.



In Nordstrom a 12-for-12 match at a detail level of the company was apparently established in
order to obtain concurrence.

At the highest level of the company the company claims a one-for-two match compares
favorably. A key principle of rule 14a-8 and corporate governance is that shareholder voices are
intended to be heard more at the macro level of the company because the managers are
responsible for the details. Thus if 12-for-12 is the standard for detailed items in Nordstrom, the
standard should at least approach 100% at a much higher level of a company - not 50%.

For shareholders the greater importance of macro issues is supported by text in rule 14a-8:

i. Question 9: If | have complied with the procedural requirements, on what other
bases may a company rely to exclude my proposal? ...

7. Management functions: If the proposal deals with a matter relating to the
company's ordinary business operations.

In Nordstrom Inc., the company argued:

Acomparison of the Proponent's "code of conduct” and the Guidelines reveals that the
Guidelines include each form of prohibited supplier conduct listed in the Proposal
and include the means to verify compliance as requested in the Proposal. The
Proponent, for example, requests that under the code 6f conduct the Company will not
do business with suppliers which:

(1) utilize forced or prison labor;

(2) employ children under compulsory school age or legal working age;

(3) fail to follow prevailing practice and local laws regarding wages and hours;
(4) fail to maintain a safe and healthy working environment; or

(5) contribute to local environmental degradation.

In addition, the Proponent requests that the Company verify its suppliers' compliance
through certification, regular inspections and/or other monitoring processes.

Under the Guidelines, the Company's vendors are expected to refrain from:

(1) utilizing prison or forced labor;

(2) utilizing child labor;

(3) failing to offer wages, hours and overtime consistent with prevailing local industry
standards;

(4) failing to provide safe and healthy work environments for their workers;

(5) failing to demonstrate a commitment to the environment;

(6) failing to comply with all applicable iegal requirements; or

(7) discriminating.

In Texaco Inc., 2001 SEC No-Act. LEXIS 136 (Jan. 30, 2001) a shareholder proposal, which
urged this company's board of directors to adopt, implement and enforce a workplace code of
conduct based upon the International Labor Organization's conventions on workplace human
rights, including the five principles set forth in the proposal, may not be omitted from the
company's proxy material under rule 14a-8(i)(10).



The company argued that the proposal had been substantially implemented because the company
already had endorsed the Sullivan Principles. The proponent noted that the Sullivan Principles
did not cover all of the subjects addressed by the International Labor Organization's Principles
nor were the Sullivan Principles co-extensive with them.

In PPG Industries, Inc., 2001 SEC No-Act. LEXIS 124 (Jan. 22, 2001) the company was
required to include a proposal asking the board to adopt the International Labor Organization's

conventions on workplace human rights, including the five principles set forth in the proposal.
~ The company argued that it had substantially implemented the proposal because it had adopted
various policies, such as its EEO and Global Code of Ethics policies, or was subject to certain
laws, including the National Labor Relations Act and the ILO's Convention 105 regarding forced
labor which had been ratified by the U.S., relating to concerns raised in the proposal. The
proponent countered by pointing out precisely how the measures cited by the company fell
short of substantial implementation. The proponent also argued that the heart of the proposal
was to create a single document that explicitly and in one place committed the company to the
enumerated principles.

The second part of this poison pill proposal emphasizes the importance of shareholder
opportunity to vote. This is reinforced by company response statements to shareholder
proposals which repeatedly state that companies carefully evaluate precatory shareholder votes.

A vote is consistent with fiduciary duty

A vote gives the board greater incentive to meet its fiduciary duty
For instance The Boeing Company 2003 response statement to the poison pill shareholder
proposal specifically noted the 50% vote the proposal topic received at the company 2003
annual meeting and added, “... the Board of Directors and its Governance and Nominating
Committee have carefully considered and evaluated the proposal, after being briefed on the
proposals’ historical, policy, economic and legal implications.” The Boeing Company seems to
have arranged a special briefing for the Board as a result of the shareholder vote.

[t appears from The Boeing Company 2003 response statement that the non-binding shareholder
vote gave the board added incentive to consider its position on the proposal topic. Giving the
board added incentive to consider the merits of a key governance topic gives the board greater
incentive to meet its fiduciary duty to shareholders under state law.

The two-point policy calls for a vote at each of the two points. If the company sets up a
condition where it can avoid a vote at either point then there is no substantial implementation.

The board can take a false sense of security in knowing it can remove the policy at any time
without any shareholder vote at any time. This false sense of security can impact shareholder
value. It can also lead to management complacency and to the board marginally meeting fiduciary
duty or less.

The company has not provided a precedent where a proposal which called for a shareholder vote
under two circumstances was substantially implemented by a policy that enabled the company
to avoid both such votes.



Hewlett Packard (December 24, 2003) essentially said that half the baby was as good as the
whole baby on poison pills and shareholder votes. One possible interpretation of Hewlett
Packard is that it gives a company the power to repeal a poison pill policy as soon as it receives
a no action letter based on adopting that very policy.

The company has not claimed that the company would lack the power in this instance to take the
Office of Chief Council Response letter, issued on the substantially implemented issue, on day-
one and on day-two repeal the policy which was the linchpin to obtaining the day-one Response
letter.

The key point of this poison pill proposal is a shareholder vote. It does not seem credible that a
policy is substantially implemented when the company has the power to take a December 24,
2003 Response letter and on December 26, 2003 repeal the policy that was the linchpin to the
December 24, 2003 Response. Furthermore there would be no shareholder vote before or after.

The company has not provided a precedent where a Staff Response of substantial
implementation allowed the repeal of the policy critical to the staff Response. Thus the repeal
could be timed to the very minute after the fax arrival of the Staff Response letter. The company
has provided no argument rebutting the ability of the board to pass a resolution now that repeals
the policy once the Response letter comes through on the company fax machine.

Pfizer Inc. (PFE) in 2003 had the transparency to adopt this same half-baby policy with more
detail to reveal the limitations (from a shareholder viewpoint) of such a policy:

“This policy may be revised or repealed without prior public notice and the Board may
thereafter determine to act on its own to adopt a poison pill”

The enclosed Dow Chemical Company Adoption of Stockholder Rights (Poison Pill) Policy,
adopted February 13, 2003, prior to the company policy, added two key provisions beyond
what one company called its “as far as it can go” company policy:

1) Any stockholder rights plan so adopted by the Board without prior stockholder approval will
be submitted to a non-binding vote of stockholders as a separate ballot item at the next
subsequent meeting of Dow stockholders.

2) The Board shall not repeal this Policy without first submitting it to a non-binding vote of Dow
shareholders.

The company has not argued that the Dow Policy is contrary to state law.

The company has not submitted an argument stating that item 1) and 2) above are inconsistent
with a fiduciary out.

CIl1 Alerts, Council Research Service, November 13, 2003 establishes concern regarding
meaningless poison pill policies. It stated:
SO FAR, WE’'VE TRACKED 62 majority votes on poison pill proposals submitted in
2003. Only seven have adopted policies terminating their pills or amending their
policies.

3M, Hewlett-Packard and JP Morgan Chase, which also don’t have poison pills,
responded to the majority votes by approving policies to get shareholder approval

before adopting any poison pills. But their policies include a huge loophole giving



-

their boards the right to-adopt pills without prior shareholder approval if_as fiduciaries,
they decide a pill would be in the best interests of shareholders.
These clauses effectively render the policies meaningless.

The following are precedents where substantially implement was not concurred with.

Alaska Air Group, Inc. (March 31, 2003)

A shareholder proposal, which recommends that this company's board of directors redeem any
poison pill previously issued and not adopt or extend any poison pill unless such adoption or
extension has been submitted to a shareholder vote, may not be omitted under rule 14a-8(i)(10).

AMR Corp. (April 4, 2003)

A shareholder proposal, which requests that this company annually submit to a shareholder vote
any poison pill adopted since the company's previous annual meeting and/or currently in place,
may not be omitted from the company's proxy material under rule 14a-8(i)(10). ’

3M Co. (Jan. 28, 2003)

A shareholder proposal, which requests that this company's board of directors "redeem any
poison pill previously issued (if applicable) and not adopt or extend any poison pill unless such
adoption or extension has been submitted to a shareholder vote," may not be omitted from the
company's proxy material under rule 14a-8(i)(10).

Sabre Holdings Corp. (March 20, 2003)

A shareholder proposal, which requests that this company's board of directors redeem any
poison pill previously issued and not adopt or extend any poison pill unless such adoption or
extension has been submitted to a shareholder vote, may not be omitted from the company's
proxy material under rule 14a-8(i)(10).

UST Inc. (Dec. 26, 2003)

A shareholder proposal, which requests that this company's board of directors "redeem any
poison pill previously issued (if applicable) and not adopt or extend any poison pill unless such
adoption or extension has been submitted to a shareholder vote," may not be omitted from the
company's proxy material under rule 14a-8(i)(10).

Fiduciary Out
A non-binding vote on the second part of this two-part proposal regarding the removal of the
proposal once adopted is consistent with a fiduciary out.

Not all proposals with a fiduciary out are substantially identical
Not all poison pill proposals with a fiduciary out are substantially identical. Both a two-point
policy and a one-point policy can have a fiduciary out. The fiduciary out of the two-point
policy does not force it to be substantially implemented by a one-point policy.

I do not believe that the company has met its burden of proof obligation according to rule 14a-8
on substantially implement in regard to a half-baby poison pill policy.

For the above reasons this is to respectfully request non-concurrence with the company no
action requests on this issue in particular.



Sincerely,

ohn Chevedden

b
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The Dow Chemical Company
Mdiana. Michwgan 48674

CERTIFIED RESOLUTION

Adoption of Stockholder Rights Policy

RESOLVED, upon the recommendation of the Committee on Directors and Governance
that the Board of Directors adopt the following Stockholder Rights Policy for the
Company:

The Board of Directors shall obtain stockholder approval prior to adopting any stockholder
rights plan; provided, however, that the Board may act on-its own to adopt a stockholder
rights plan if, under the then current circumstances, the Board in the exercise of its
fiduciary responsibilities, deems it to be in the best interest of Dow’s stockholders to adopt
a stockholder rights plan without the delay in adoption that would come from the time
reasonably anticipated for stockholder approval. Any stockholder rights plan so adopted
by the Board without prior stockholder approval will be gubmjtted to a non-binding vote of
stockholders as a separate ballot item at the next subsequent meeting of Dow stockhoiders.
The Board shall not repeal this Policy without first submitting it to a non-binding vote of
Dow stockholders.

ertification

I, Thomas E. Moran, Assistant Secretary of The Dow Chemical Company (the
“Company”), do hereby certify that the foregoing is a full, true and correct copy of a
resolution adopted at a meeting of the Board of Directors of the Company, held at the
offices of the Company in Midland, Michigan, on the 13* day of February, 2003, at which
meeting a quorum of the Board of Directors was present, and that, as of the date below,
such resolution has not been revoked, annulled or modified in any manner whatsoever, and
is in full force and effect.

IN WITNESS WHEREQOF, I have hereunto set my hand and affixed the corporate seal of
the Company this 13* day of February, 2003.

W £, S

Thomas E. Moran, Assistant Secretary
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