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Re:  Marathon Oil Corporation
Incoming letters dated January 16, 2004, January 31, 2004, and February 7, 2004

. Dear Mr. Chevedden:

This is in response to your letters dated January 16, 2004, January 31, 2004, and
February 7, 2004 concerning the shareholder proposal submitted to Marathon Oil by Nick
Rossi. On January 16, 2004, we issued our response expressing our informal view that
Marathon Oil could exclude the proposal from its proxy materials for its upcoming
annual meeting.

We received your letters after we issued our response. After reviewing the
information contained in your letter, we find no basis to reconsider our position.

Sincerely,
Fton Pt

Martin P. Dunn

Deputy Director R@CESSED
Erclosures : / FEB 24 2004

cc:  Richard J. Kolencik - HoyRon
Group Counsel
Marathon Qil Corporation
P.O. Box 4813
Houston, TX 77210-4813
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JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

Redondo Beach, CA 90278 310-371-7872
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January 2, 2004
7th copy for date-stamp return

Via Airbill
Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

Mail Stop 0402
450 Fifth Street, NW

Washington, DC 20549

M
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Marathon Oil Corporation (MRO)
Response to No Action Request

E;’ :
Nick Rossi Ve

Ladies and Gentlemen: LT

This attachment to the above letterhead is forwarded on January 16, 2004.

Sincerely,

% PO

hn Chevedden

ccC:

Nick Rossi
Thomas Usher, Ph.D.
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Division of Corporation Finance
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Mail Stop 0402
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Washington, DC 20549

Poison Pill Proposals and
Substantially Implemented Criteria

Ladies and Gentlemen:

The following is additional material which applies to a poison pill proposal for a two-point
single-concept policy calling for:
1-A shareholder vote policy regarding a poison pill

Plus
2-A shareholder vote if the policy is repealed after adoption.

This letter addressees the substantially implemented issue.

The two-point policy calls for a vote at each of the two points. There is no substantial
implementation if the company sets up a condition:

1-Where the company has complete control

2-And the company can avoid a vote at both point-one and point-two

SEC Release No. 34-20091 (attached) said “The Commission proposed an interpretative change
to permit the omission of proposals that have been ‘substantially implemented by the issuer.””
The key phrase is “substantially implemented by the issuer.”

The company is in the inscrutable position of claiming that the first half of the two-poiant policy
compares favorably with the whole policy. It is like half the baby is as good as the whole baby.
Nordstrom Inc., claimed a favorable 12-for-12 match in Nordstrom Inc., 1995 SEC No-Act.
LEXIS 226 (Feb. 8, 1995). Yet the company now claims that one-for-two is as favorable 12-for-
12 when addressing the poison pill topic.

In Nordstrom Inc., the staff allowed a company to exclude a proposal where the company
demonstrated that it already had adopted policies or taken actions to address each of 12 points of
the proposal.



In Nordstrom a [2-for-12 match at a detail level of the company was apparently established in
order to obtain concurrence. '

At the highest level of the company the company claims a one-for-two match compares
favorably. A key principle of rule 14a-8 and corporate governance is that shareholder voices are
intended to be heard more at the macro level of the company because the managers are
responsible for the details. Thus if 12-for-12 is the standard for detailed items in Nordstrom, the
standard should at least approach 100% at a much higher level of a company — not 50%.

For shareholders the greater importance of macro issues is supported by text in rule 14a-8:

i. Question 9: If | have complied with the procedural requirements, on what other
bases may a company rely to exclude my proposal? ...

7. Management functions: If the proposal deals with a matter relating to the
company's ordinary business operations.

In Nordstrom Inc., the company argued:

Acomparison of the Proponent's "code of conduct" and the Guidelines reveals that the
Guidelines include each form of prohibited supplier conduct listed in the Proposal
and include the means to verify compliance as requested in the Proposal. The
Proponent, for example, requests that under the code of conduct the Company will not
do business with suppliers which:

(1) utilize forced or prison labor;

(2) employ children under compulsory school age or legal working age;

(3) fail to follow prevailing practice and local laws regarding wages and hours;
(4) fail to maintain a safe and healthy working environment; or

(5) contribute to local environmental degradation.

In addition, the Proponent requests that the Company verify its suppliers' compliance
through certification, regular inspections and/or other monitoring processes.

Under the Guidelines, the Company's vendors are expected to refrain from:

(1) utilizing prison or forced labor;

(2) utilizing child labor;

(3) failing to offer wages, hours and overtime consistent with prevailing local industry
standards;

(4) failing to provide safe and healthy work environments for their workers;

(5) failing to demonstrate a commitment to the environment;

(6} failing to comply with all applicable legal requirements; or

(7) discriminating.

In Texaco Inc., 2001 SEC No-Act. LEXIS 136 (Jan. 30, 2001) a shareholder proposal, which
urged this company's board of directors to adopt, implement and enforce a workplace code of
conduct based upon the International Labor Organization's conventions on workplace human
rights, including the five principles set forth in the proposal, may not be omitted from the
company's proxy material under rule 14a-8(i)(10).



The company argued that the proposal had been substantially implemented because the company
already had endorsed the Sullivan Principles. The proponent noted that the Sullivan Principles
did not cover all of the subjects addressed by the International Labor Organization's Principles
nor were the Sullivan Principles co-extensive with them.

In PPG Industries, Inc., 2001 SEC No-Act. LEXIS 124 (Jan. 22, 2001) the company was
required to include a proposal asking the board to adopt the International Labor Organization's
conventions on workplace human rights, including the five principles set forth in the proposal.
The company argued that it had substantially implemented the proposal because it had adopted
various policies, such as its EEO and Global Code of Ethics policies, or was subject to certain
laws, including the National Labor Relations Act and the ILO's Convention 105 regarding forced
labor which had been ratified by the U.S,, relating to concerns raised in the proposal. The
proponent countered by pointing out precisely how the measures cited by the company fell
short of substantial implementation. The proponent also argued that the heart of the proposal
was to create a single document that explicitly and in one place committed the company to the
enumerated principles.

The second part of this poison pill proposal emphasizes the importance of shareholder
opportunity to vote. This is reinforced by company response statements to shareholder
proposals which repeatedly state that companies carefully evaluate precatory shareholder votes.

A vote is consistent with fiduciary duty

A vote gives the board greater incentive to meet its fiduciary duty
For instance The Boeing Company 2003 response statement to the poison pill shareholder
proposal specifically noted the 50% vote the proposal topic received at the company 2003
annual meeting and added, “... the Board of Directors and its Governance and Nominating
Committee have carefully considered and evaluated the proposal, after being briefed on the
proposals’ historical, policy, economic and legal implications.” The Boeing Company seems to
have arranged a special briefing for the Board as a result of the shareholder vote.

It appears from The Boeing Company 2003 response statement that the non-binding shareholder
vote gave the board added incentive to consider its position on the proposal topic. Giving the
board added incentive to consider the merits of a key governance topic gives the board greater
incentive to meet its fiduciary duty to shareholders under state law.

The two-point policy calls for a vote at each of the two points. If the company sets up a
condition where it can avoid a vote at either point then there is no substantial implementation.

The board can take a false sense of security in knowing it can remove the policy at any time
without any shareholder vote at @ny time. This false sense of security can impact shareholder
value. It can also lead to management complacency and to the board marginally meeting fiduciary
duty or less.

The company has not provided a precedent where a proposal which called for a shareholder vote
under two circumstances was substantially implemented by a policy that enabled the company
to avoid both such votes.



Hewlett Packard (December 24, 2003) essentially said that half the baby was as good as the
whole baby on poison pills and shareholder votes. One possible interpretation of Hewlett
Packard is that it gives a company the power to repeal a poison pill policy as soon as it receives
a no action letter based on adopting that very policy.

The company has not claimed that the company would lack the power in this instance to take the
Office of Chief Council Response letter, issued on the substantially implemented issue, on day-
one and on day-two repeal the policy which was the linchpin to obtaining the day-one Response
letter.

The key point of this poison pill proposal is a shareholder vote. It does not seem credible that a
policy is substantially implemented when the company has the power to take a December 24,
2003 Response letter and on December 26, 2003 repeal the policy that was the linchpin to the
December 24, 2003 Response. Furthermore there would be no shareholder vote before or after.

The company has not provided a precedent where a Staff Response of substantial
implementation allowed the repeal of the policy critical to the staff Response. Thus the repeal
could be timed to the very minute after the fax arrival of the Staff Response letter. The company
has provided no argument rebutting the ability of the board to pass a resolution now that repeals
the policy once the Response letter comes through on the company fax machine.

Pfizer Inc. (PFE) in 2003 had the transparency to adopt this same half-baby policy with more
detail to reveal the limitations (from a shareholder viewpoint) of such a policy:

“This policy may be revised or repealed without prior public notice and the Board may
thereafter determine to act on its own to adopt a poison pill”

The enclosed Dow Chemical Company Adoption of Stockholder Rights (Poison Pill) Policy,
adopted February 13, 2003, prior to the company policy, added two key provisions beyond
what one company called its “as far as it can go” company policy:

1) Any stockholder rights plan so adopted by the Board without prior stockholder approval will
be submitted to a non-binding vote of stockholders as a separate ballot item at the next
subsequent meeting of Dow stockholders.

2) The Board shall not repeal this Policy without first submitting it to a non-binding vote of Dow
shareholders.

The company has not argued that the Dow Policy is contrary to state law.

The company has not submitted an argument stating that item 1) and 2) above are inconsistent
with a fiduciary out.

CII Alerts, Council Research Service, November 13, 2003 establishes concern regarding
meaningless poison pill policies. It stated:
SO FAR, WE'VE TRACKED 62 maijority votes on poison pill proposals submitted in
2003. Only seven have adopted policies terminating their pills or amending their
policies.

3M, Hewlett-Packard and JP Morgan Chase, which also don’t have poison pills,
responded to the majority votes by approving policies to get shareholder approval

before adopting any poison pills. But their policies include a huge loophole giving



their boards the right to édopt pills without prior shareholder approval if_as fiduciaries,
they decide a pill would be in the best interests of shareholders.

These clauses effectively render the policies meaningless.

The following are precedents where substantially implement was not concurred with.
Alaska Air Group, Inc. (March 31, 2003)

A shareholder proposal, which recommends that this company's board of directors redeem any
- poison pill previously issued and not adopt or extend any poison pill unless such adoption or
extension has been submitted to a shareholder vote, may not be omitted under rule 14a-8(1)(10).

AMR Corp. (April 4, 2003)

A shareholder proposal, which requests that this company annually submit to a shareholder vote
any poison pill adopted since the company's previous annual meeting and/or currently in place,
may not be omitted from the company's proxy material under rule 14a-8(i)(10).

3M Co. (Jan. 28, 2003)

A shareholder proposal, which requests that this company's board of directors "redeem any
poison pill previously issued (if applicable) and not adopt or extend any poison pill unless such
adoption or extension has been submitted to a shareholder vote," may not be omitted from the
company's proxy material under rule 14a-8(i)(10). '

Sabre Holdings Corp. (March 20, 2003)

A shareholder proposal, which requests that this company's board of directors redeem any
poison pill previously issued and not adopt or extend any poison pill unless such adoption or
extension has been submitted to a shareholder vote, may not be omitted from the company's
proxy material under rule 14a-8(i)(10).

UST Inc. (Dec. 26, 2003)
A shareholder proposal, which requests that this company's board of directors "redeem any
poison pill previously issued (if applicable) and not adopt or extend any poison pill unless such
adoption or extension has been submitted to a shareholder vote," may not be omitted from the
company's proxy material under rule 14a-8(i)(10).

Fiduciary Out
A non-binding vote on the second part of this two-part proposal regarding the removal of the
proposal once adopted is consistent with a fiduciary out.

Not all proposals with a fiduciary out are substantially identical
Not all poison pill proposals with a fiduciary out are substantially identical. Both a two-point
policy and a one-point policy can have a fiduciary out. The fiduciary out of the two-point
policy does not force it to be substantially implemented by a one-point policy.

I do not believe that the company has met its burden of proof obligation according to rule 14a-8
on substantially implement in regard to a half-baby poison pill policy.

For the above reasons this is to respectfully request non-concurrence with the company no
action requests on this issue in particular.



. Sincerely,

ohn Chevedden



e g ——

ayy woij yeaIq UEI B Jeudis 03 L1es8323U
st adueyd 1Y} 1BY7 $2A31|3q UOISSIWWIO]) 3Y ],
{zIN2)g-epl any o1 adueyo pesodoad ays
1dope 0] PaultiI2]AP SHY UOISSILWO]) 3y ],

bl

‘uoisiaoad dunysixa ayy jo
uoryeyaadiajur s)1 padueyd Jjels 3y j1 Aresse
{.39u j0u sem afueyd peoiq € Yans jeyy paisad
".9ns S1I07EIUILILIOD 3sOY) JO Auely ‘jesodosd
131]4€3 uE 0) uone3l andea e Ljuo pey-Iey)
sjesodoid apnjaxa 0) pasn aq pnod 3t ey}
pue proiq 007 Sem UOISIABL 2] JeY) pandie
adueyo 3y} pasoddo oym 1078 UIWUN])

“anwst 1841 UL PAEIIUL JOU dae K3y 1Y)
53104 113Y) AQ PIIENPUL DABY BIDPIOYINGE
18430 18y 192) oY) apdsop ansst duies ay) Hul
-sted daay ued £3y) jey) os 183K oea sjesod
-01d ut sadueya soutw ayew oym sjuaucdoird
wepad Aq ssavoad esodoad sapjoy £Hundas
ay) jo asnqe 3y} 131un0d 0} asuodsal ajeud
-01dd: ue sem M 1BY) 1[3j TUBWIpUdLIE pasod
-03d ay) 3unaoddns $1078TUALWLOD ay],

. "83104 Jo 3equansad a)1s1nbas 3y 313D
07 palIe) YNYm Ing ‘sieak soud ut papiuqns
syespdord se 19)1ew (oalqns aules ay) Kjpen
-uejsqns ypm Suteap sjesodoid jo uotsnioxa
ay) juuiad. pnosm yorym ajueyd e pasodoad
UOISSILIWIOY) Y ], "ISBD $310A .3} JO adejuad
i-rad paijioads @ uteyqo o0y pajrey esodosd ay
pue. 8193k Joud ut JuswNE}S Ax01d § 1ansst
‘ay] ul papnjaul uaaq sey jesodoid awues
ay1 Ajjenueisqns Ji jesodord B Jo UGEN{INI
ay), sputad (Z1))8-epl Ny dunsixy

© sesodoud 1eadoy—((ZIN)§-2¥ 1 OFT
IO LIl (ridg-epr 3Ny L

. : . -awit) SNy Je
uorywjaidiayut pasodord ayj ayejrapun jou
M 3t 1597 Yitey pood,, ay) duniajsiutwipe
1 S31Y[NDUJIP IAIJRIISIULLIPE 3] JO BSNEI(
1Y} PaUIWIa}ap §eY UOISSILIWOT) 3Y, ], 108 0}
j0u pauILIa}aP pue Yite) pood ut jsanbal ay)
PaIaPISUOD SBY £30)321IP JO PIBOG ) BIIYM
sjusodoid £1071€301d JO UOISSIWO 3t} PIy
-jiwaad aaBY pnom YoIYm (Q1R)8-epL 3y
jo uoneaidiaur mau e jo uondope ay) uo
JuawIwod pajsanbal osje uoissitLwe)) Ay I,

- ‘adueyo
aatejasdiajur pasodoid -ayy Jundope
51 uoissiwwo)) ayy ‘K13uiprosoy asodind
sjL. pajeajop uoistaoid siyy jo uonjedtjdde
a13s1{punI0) snotadld 3y) Jey) paulUIINAP
sBy uo1ssiwwo)) 3y ‘uoisiaosd ay) Jo uoned
-iidde ay) 01 £31A1103(Qns 310w ppe |{Im uol)
-1sod aane)ardiajul mau 3y} ajlyp °, J9Nssl
ay1 Aq.pajuawaidwy Kjjerueisqns,, uaaq
aawy 18y} sjesodoid jo uotssiwo ayy ytuwaad
'0p -afuslyd - aanjardiajur ue . pasodord uois
gnuwoe)) Y ], "Pardajja Ajny udaq sey jesod

60298

w?w@&o.—.& Axorg .BEQ#PEG.@
s3ulny D3 maN

-01d 3y Aq pajsanbai uor)oe ay) 31IYMm sl
asoyy wl Ko (Q1N)g-ebl I 1opun we
-sodosd Jo uoisnpxa ay) parpuad sey jjee
ay1 ‘1sed ayy uj ‘uowsiaoad ay) Jo uotjgjad
-aayun gyess ayy w afueyd e asodod pip g
{OINY)g-EF[ 3ny aduryd 03 asodosd jou pip
uoissiwo)) Yy (LH2)g-epl Y Yum vy

100 —{(01X2)8-ep1 OV
(or))g-epl 3y 9

. (LHM-en
apnyj 1apun a|qepnpdxa aq |iim jesodosd ayy
‘S0P 71 210y M ‘sudulsn( AIRUIPIO JO MR e
SOA AL DD)PIUNUOD M) 1O POHdL {1 205 At
L: A3 ‘s“-:_..__-.r" ay) APpagm h.e—:?.::,- 12
™IS OY) YHOoRDud| | ISRl duisodoa g mp
11 )40y 198 adureyd aanuidadiajut ayy ydops
0] paulLIB)ap seY uoIssIWWo)) Ayl “Su|
- e Kjadaep (L)0) ydesdesed jo suotstaod
3] SIAPUIL PUE IDULISHNS 1IA0 ULIGY Satud
uorjejaxdsayur siy) asnedag (L)2)y-evl
2N} JAPUN GEPNDIXA 3 JOU PINOA SSIUSHY
210y Jo puawdas v Apn)s o SKaHULGD [BLY
-ads wWI0§ 01 10 sKAUISNY 113 jO s)radse 1)1
-ads uo spodar aredaid o) s1ansst Jutysonbal
sppsodoid ey} uorpsod ayy uaxel sey e
ap) “psed ay) uy AnI Jey) Jo uonejadiapm
s jjers ay) ut afueyd juwanjuds e asodusd
pip 10 ‘(LN2)8-BFT 2y dunsixd 0) aduetd
Aue asodoid jou pip uoIssuuwo) Ayl

ssautsngy A1eUIpIO)—H(L)2)8 Ep1 08
LIl (LNog-erl amy g

Furyoa aanepuwna ¥

‘spydiz s1apoyareys se s13jjeul ons 0} juu

PUR 13NSSI UE JO SS3UISN( DIWIOU0ID aY]) jo A

-uotauny 3Y) JuuIaduod sjesodoid 0) 8a)e(as

(g)2) ydesdeieg -pasodord se (G)(2)g-e¥l
ajny 8durydope st UOISSIIWO]) Y],

Hd0 2l

HAD

ssausngy s, 4anss[ 3y} 0
parejay Apueayrufis JON—I(G)2)8-8p1 042
HAD LI (S)o)g-epl  2INY Y
T : . alsey
18 s1aploYy KHINIAS IYI0 3] YNm paivys
10U S1 JS3IBIUL 1O JIBUAQ YIIYm ‘)s31aut
_m:oﬁ.ma e 13y o} 10 quanodosd ayy v
Jouaq € ul }Nsai 07 paudisap - - jesodoad| v
0] SI3J24 MOU 3N 3Y] PISIAJL OS SY "UOISIAN
parsading s101RUBLILOD {INS pajiesodiodut
seY| uoIssHUuo)) ayi (P}2) ydesdea ed posiag
jo adods papuajul ayj) AJuRD pug Suid
-uod yons Le[[8 0} 1310 U JUIIUI S UOISSHL
W00 3Y) jou ST S L, "PaIsa1aul K[[ruonows
pue Kj[enjIa[[aiul 10 pappuiwos Ajjeuosiad
sem juauodord e {yorym Ul ansst ue o) Ju
-yejaa jesodoxd e apngaxa o parpdde ag pjnm
uolsn(IXd 10j spunoud | saiajut jeuossad |
apasodord se- 18y}, uraauad passardid
wod 3wog "Aje1audd s1aployaieys
0 J83433ut oW AY) ut Aju

£8-61-01 2101

e

gpd e py .

Hd 1) (9261 ‘22 AUN) 6667 LvE 95813

-BSSa0AU JOU AIv ) spuad Jeuosiad aaaujoe
0) dundwayje syusuodoad Aq pasnge aq jou
pmoas ssadoxd Jesodoad sapjoy £)umaas ay)
jey) amnsuy 0) pue ydeadered Areuoisnjaxa
3y jo adods ayy Ajuep 0} papuajut sem
(P}O)g-epl 2y 071 adueyd pasodoid ayj,

auw
ALY A0 we) [RUOSIad—-[(p)2)8-BF1 ObZ
4D 1] (P))g-vpi e

(£)(0) yduadeand jo nenensiunupe sy
ww:—..——.v o) pou —..::_:._.v—.-_- sey ::_.I../.:::—:»u
NP} suonE PO s oy o) spuauodoad
0) WAALT OPNFEIE] N} JO UIJLD 21O SI0)
BJUBILLOD AWOS I[NJAL “Sjendjew Futjijos
llayy 07 jpadsar yhim sarpunjoddo awes
) PAPIOIIE BIV SIANSSL IHUIS ‘parjrugns
aam Aay)) auir) Ay 18 gBE L 3|NY JO dA1IR{OIA
3 J4duw yorym stuawae)s Jurppoddns ao
sesodoad jo suotpod puatue o) Apunpoddo
) syuauodosd oant o) ppeps ayy a0y oend
-oidde 11 pasatjaq 11 yeY]) PSledpul uoIssIu
awo)) ay ], ‘uoistaoad sy Juuastuiupe ut
sonoeid jjeys u1elian passnosip asea|ay| dul
sodoag ay) ‘(g)o)g-ep1 any o} sadueyd Lue
asodoud jou prp uoisstunuo?) ayl yadnoy )y

6-epl oymyy urpapoug
'S3|NY AX01d S UOISSIULIWO;) ay) 0) A1edy
U0 aay reyl siesodor y— [(ENI)g-vF I OFE
442 LI AQ)RepL oy T
‘fusodord ay) Jo wiog 3y ) 1o paseq st ()9)
ydeadeaed jo uoneonydde s uoissiunno) ay)
ey uorssaidust uayeystwu Kue [pdsip o} pue
‘me| 'S Jo Japjew B A13j0s st A)jigepnidm
§1L s)0ayje  ‘Axojerard a0 Kiojepurw
‘tesodosd ay3 jo ainjeu ayj 1ayjraym
18y} 183]2 1 3jeUl 0] PaAsIAdL U STY "19Ad
-M01] ‘DON 3y |, "me] 3relodrod aje)s Jraduad
193[J21 0} SaNUTIULD MAlA siY) Juyy ‘spusuod
oud pue saansst Aq 1t 0) papnugns suoiuido
JO SISEQ A} U0 "SIAIN ] HOISSIUMIO,Y A ],

. S19
-ploy £11noas ay) jo Ljurofew e Aq —5»:5_:«
Ji uaAd preoq ay) uo Juipury 3aq jou
pihom pue ainmjeu ut L10siape K|a1aw ale
sesodoad yons apuis ‘anje)s ages jrodLg
) 0} ARHued 3q 0} aeadde jou ppuos
uoljoe UIRIad B} pleoy ay) jey) ysanbai
10 puawnuodar Ljasaw ey} sjesodoxd ‘1ana
-MOY ‘puEy J31{}0 AY) uQ) d)NMe)s [endL)
N[ sapun LJuo[Ine £1vuot)annsip s paeoy
M) U0 UOISNIJUL NJMEBUIE UR DTULGS
-ue) Aedl UOIDE UIR)IAD XYE) 0) PIeOq IY)
Panp 10 ajepuru JRY) S1IapjOY A)1AN09S Ay
sjesodoad ‘K13urpiodoy “smey-iq 10 110
suorpeiodiod oy} 10 ‘Jasi anyeis o) m
Lienuos ay) 0y uotsiaoad djeds v quosqe

.
‘s1ajjeul 3je10diod ut uoijalIsIp IAISN|INS
ALY 0) P3iaPISucd aq New preoq ayj
‘AJMIEIS B INS I3PU(] "JIIJJI JEY) 0] SPIOM
10 'SI0)3311p JO pieoq Sp Aq padeueiu
aq |{eys mej siyj lapun paziuedio uoi)
-e10d102 K193 JO s1tEjje puR ssaulsng at),
eyl Ajuo apraosd peajsut ng uodn e 0)
s1apjoy Ainoas soj sadoid ase yorym si1a}
-1eur asoy) ajedtput Apotpdxa “aed jsow
ay) 10J )ou op $3)e}S 1S0W JO sme| af) Jey)
daipuvisaspun s goissuuaio) oyl st i,
L6l
=_ _:-..?. ::_,Lm_::::rv .:__ ——u——.: .-:.'._,4:.«,— :'_~
“uonjerodany
atj) adeuett 0) Ao Ine £10)03els s$10)3a11p
ay) uodn dduiajut Jou pip N1 sB HODER 1ap|oy
-aaeys 104 gadoad poukkp sem SUOLRDE UIR )0
JOPISUOD 0] 109320 Jo pleoq 31) 10§ jsanbal
e mep noneiodiod oje)s 1apun sperausld
WYL JIeS ) O 20UaLiXD 9y} uo pasiy
stm uonpoadioja ayg g, (1)) ydeadesed
Jo uoneaydde ayy Juuapisuod w yoeoadde
annaudaaiut s jyeys ayy ureqdxa 0 ygr61 W
8P| AN 0) PIPPER JSIY SEM DJON Y [, "me|
Neys apqunpdde saapjoy LAunoas Aq uornpe
10) Palgns sadoad v ag pnoa esodoad e
AM)1gM FULDHPISUOD UL DIURISYNS JAA0 WI0)
PAIBADD 0N YY) aous ‘pajalap ay pnoys
(1o ydesdered oy ayoN a) jey) pandie
SO PUIWOD  JO 1aguunu B (MR-
apy] o) posodoad sea sduuyo ou gy

ey
RS HApU[) SIIPJOf] AJINIAG AqQ UOTLIY
405 palyng aadoay v JON—[(INYR-CET ObZ
UAD LIl (n)eng-ept 2y ‘

spesodai g 1apIOFf A J1INIIS
JO UOISSIUIQ) 10§ SPUROay) oapue)squs i

“)sanbaa
uo uonruuou gans apraoxd g ey
ARNPpUL 0} AJUO pasinbal St 1 nonEWLIO)UL
[oNs apNIXa 0] SIS00UI 1ansst ay) 3layyy
UONBIISIP 3|0s S| e 05 op Avw ng ‘s|e
-uarews Axosd s31 ug quauodoad ag) jo ssaappe
pue awreu Y] ApNPUE 0} ad 3y Japun
paanbag Jou s1 9Nss1 ue Jey) 1w )1 ayeul
0} SIYSLA UOISSTUULIL ) I} S10JE U0 jo
A3uunu e xq apui )sanhaa e o) asuodsal uj

“IANSST A} WO | PAUTR)O MY O] AR [{Im HOL)
SRULIO UL NG Jusmn)els Kxoad agy e potgn)
-uapt jou st oym yuauodosd v jo ssarppe pue
awen a) apraodd 20uog ou [ uoissnG; )
ay) ana ay) aapugy “pasodoad se (Z)qg-vpi
any dundope st uoissnowo) 3y,

puatad
O JO UOREMIUIR[I—(ZN Q)R- vp] oy (]

S[es0dol g AX01 J3pjoyaIe s

f317:8  +E01

s3uiiny D35 MaN

r0Z'98



The Dow Chemical Company
Midiand, Michgan 48674

CERTIFIED RESOLUTION

Adoption of Stockholder Rights Policy

RESOLVED, upon the recommendation of the Committee on Directors and Governance
that the Board of Directors adopt the following Stockholder Rights Policy for the
Company:

The Board of Directors shall obtain stockholder approval prior to adopting any stockholder
rights plan; provided, however, that the Board may act on-its own to adopt a stockholder
rights plan if, under the then current circumstances, the Board in the exercise of its
fiduciary responsibilities, deems it to be in the best interest of Dow’s stockholders to adopt
a stockholder rights plan without the delay in adoption that would come from the time
reasonably anticipated for stockholder approval. Any stockholder rights plan so adopted
by the Board without prior stockholder approval will be éubmitted to a non-binding vote of
stockholders as a separate ballot item at the next subsequent meeting of Dow stockholders.
The Board shall not repeal this Policy without first submitting it to a non-binding vote of
Dow stockholders.

ertification

I, Thomas E. Moran, Assistant Secretary of The Dow Chemical Company (the
“Company”), do hereby certify that the foregoing is a full, true and correct copy of a
resolution adopted at a meeting of the Board of Directors of the Company, held at the
offices of the Company in Midland, Michigan, on the 13* day of February, 2003, at which
meeting a quorum of the Board of Directors was present, and that, as of the date below,
such resolution has not been revoked, annulled or modified in any manner whatsoever, and
is in full force and effect.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the corporate seal of
the Company this 13* day of February, 2003.

B /7, S

Thomas E. Moran, Assistant Secretary

-



—_ JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

;joondo Beach, CA 90278 310-371-7872
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7th copy for date-stamp return Via Airbill

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Mail Stop 0402

450 Fifth Street, NW
Washington, DC 20549 ‘
Marathon Oil Corporation (MRO) & 5;5%
Response to No Action Request ST
Nick Rossi e
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Ladies and Gentlemen: T -y T
This is in further support of the January 2, 2004 and January 16, 2004 letters. : .
e wa
C G

The text of the submitted proposal states:

RESOLVED: Shareholders request that our Directors increase shareholder voting rights and
submit the adoption, maintenance or extension of any poison pill to a shareholder vote. Also
once this proposal is adopted, dilution or removal of this proposal is requested to be submitted
to a shareholder vote at the earliest possible shareholder election. Directors have discretion to set
the earliest election date and in responding to shareholder votes.

The company policy states:

“If the board of Directors adopts a stockholder rights plan, it will do so after careful deliberation
and in the exercise of its fiduciary duties, and the Board of Directors will seek prior stockholder
approval of the plan unless, due to time constraints or other reasons, the Corporate Governance
and Nominating Committee determines that it would be in the best interests of stockholders to

adopt the rights plan before obtaining stockholder approval.

“If a rights plan is adopted without stockholder approval, the plan must either be ratified by
stockholders or expire on the first anniversary of its effective date.

“The Corporate Governance and Nominating Committee shall review this policy statement at
least on an annual basis and report to the Board of Directors with any recommendations it may

have in connection therewith.”

The following provisions are thus not implemented by the company policy:

1. A vote is not needed to adopt a poison pill (“due to time constraints or [any] other reasons”)
a. Such a pill could have a 10-year term with no shareholder vote ever.

2. No vote whatsoever is needed for a pill with a 364-day term (“expire on the first
anniversary”).

a. If the pill “expires” after 364-days a new pill can be adopted.



b. This expire-and-adopt-again cycle can be repeated year after year.
3. No vote ever is required to repeal the entire policy.

.- 4. Since no vote is required to repeal the entire policy then “earliest election date” is not
implemented.

By removing the escape clause of “unless” this proposal would read:

The Board will adopt a pill if the Corporate Governance and Nominating Committee determines
that it would be in the best interests of stockholders to adopt the rights plan [pill] before
obtaining stockholder approval.

Toothless Company Policy

Key conclusions from the toothless Assistant Secretary’s Certificate:

1) A new and unvoted poison pill can remain in effect for a year — a time-span almost guaranteed
to doom most potential tender offers. ’

2) The Corporate Governance and Nominating Committees is handed a formalized annual
opportunity to recommend this toothless policy be dumped. This could be a segue for the board
to adopt a 10-year pill without any shareholder vote at any time.

3) The December 2003 company policy is subject to manipulation because the one-year holiday
on a shareholder vote provision allows a shareholder vote to bypass an annual meeting, in
addition to a special meeting and thus thrust additional expenses upon shareholders for a
potential second special meeting. Under the company provision there could be an awkward and
time-tolling three shareholder meetings in one year consuming the time of the highest-paid
employees of the company.

This provision could also wrongfully subject the proponent to blame that he is responsible for
the cost of a special election (plus the burden on the highest-paid employees of the company)
that may be conducted outside of both annual meectings and special meetings. The
unreasonableness of a potential three meetings in one year would serve as strong motivation for
the board to omit or postpone the poison pill vote specified in the company policy.

I do not believe the company has met its burden of proof obligation according to rule 14a-8.
For the above reasons this is to respectfully request non-concurrence with the company no

action request.

Sincerely,

M

%hn Chevedden

cc: Nick Rossi
Thomas Usher, Ph.D.
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Washington, DC 20549

Poison Pill Proposals and
Not Substantially (Extensively) Implemented

Ladies and Gentlemen:

Hewlett Packard (December 24, 2003) essentially said that haif the baby was as good as the
whole baby on poison pills and shareholder votes. One possible interpretation of Hewlett
Packard is that it gives a company the power to repeal a poison pill policy as soon as it receives
a no action letter based on adopting that very policy.

The company has not claimed that the company would lack the power in this instance to take the
Office of Chief Council Response letter, issued on the substantially implemented issue, on day-
one and on day-two repeal the policy which was the linchpin to obtaining the day-one Response
letter.

The key point of this poison pill proposal is a shareholder vote. It does not seem credible that a
policy is substantially implemented when the company has the power to take a December 24,
2003 Response letter and on December 26, 2003 repeal the policy that was the linchpin to the
December 24, 2003 Response. Furthermore there would be no shareholder vote before or after.

The company has not provided a precedent where a Staff Response of substantial
implementation allowed the repeal of the policy critical to the staff Response the instant that the
company received the staff Response.

Thus the repeal could be timed to the very minute after the fax arrival of the Staff Response
letter. The company has provided no argument rebutting the ability of the board to pass a

resolution now that repeals the policy once the Response letter comes through on the company
fax machine.

Pfizer Inc. (PFE) in 2003 had the transparency to adopt this same half-baby policy with more
detail to reveal the limitations (from a shareholder viewpoint) of such a policy:

“This policy may be revised or repealed without prior public notice and the Board may
thereafter determine to act on its own to adopt a poison pill”

Aok 1
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The Dow Chemical Company Adoption of Stockholder Rights (Poison Pill) Policy, adopted
February 13, 2003, prior to the company policy, added two key provisions beyond what one
company called its “as far as it can go” company policy:

1) Any stockholder rights plan so adopted by the Board without prior stockholder approval will
be submitted to a non-binding vote of stockholders as a separate ballot item at the next
subsequent meeting of Dow stockholders.

2) The Board shall not repeal this Policy without first submitting it to a non-binding vote of Dow
shareholders.

The company has not argued that the Dow Policy is contrary to state law.

The company has not submitted an argument stating that item 1) and 2) above are inconsistent
with a fiduciary out.

The company has not made any analogous claim that a Board of Directors, which permits

ratification of auditors, has abdicated its responsibility for the selection of auditors.

Element — An Essential Component™
The following is additional material which applies to a poison pill proposal for a two-element
single-concept policy calling for:
1) A shareholder vote policy regarding a poison pill
Plus
2) A shareholder vote if the foundational policy is repealed after adoption.

The ability to have a vote on repealing the foundational policy is critical to the underlying policy

having any meaning.
This letter addressees the substantially implemented issue.

The two-element policy calls for a vote at each of two points. There is no substantial
implementation if the company sets up a condition:

1) Where the company has complete control

2) And the company can avoid a vote at both element-one and element -two

In many proposals 6-elements are missing such as:

The following provisions are thus not implemented in the company policy:

1. A vote is not needed to adopt a pill (“unless the Board ...”).

2. Since no vote is required to adopt a pill then the first “shareholder vote as a separate ballot
item” is not implemented.

3. No vote whatsoever is needed for a pill with a 364-day term (“within one year”).

a. If the pill “expires” after 364-days a new pill can be adopted.

b. This expire-and-adopt-again cycle can be repeated year after year.

4. No shareholder vote ever applies to repealing the entire policy.

5. Since no vote is required to repeal the entire policy then the second “as a separate ballot item”
is not implemented.

6. Since no vote is required to repeal the entire policy then “earliest election date” is not
implemented.



SEC Release No. 34-20091 said “The Commission proposéd an interpretative change to permit
the omission of proposals that have been ‘substantially implemented by the issuer.”” The key
phrase is “substantially implemented by the issuer.”

The proposal does not seem to be substantially implemented if the foundational policy of the
proposal can be repealed at will or at whim by the board without a corresponding non-binding
vote. -

The second element of the proposal is arguably of greatér importance because without it the first
element of the proposal could be moot.

The company is in the inscrutable position of claiming that adopting the first half of the two-
element policy compares favorably with adopting the whole policy. It is like half the baby is as
good as the whole baby. Nordstrom Inc., claimed a favorable 12-for-12 match in Nordstrom Inc.,
1995 SEC No-Act. LEXIS 226 (Feb. 8, 1995). Yet the company now claims that one-for-two is
as favorable 12-for-12 when addressing the poison pill topic.

In Nordstrom Inc., the staff allowed a company to exclude a proposal where the company
demonstrated that it already had adopted policies or taken actions to address each of 12 points of
the proposal.

In Nordstrom a 12-for-12 match at a detail level of the company was apparently established in
order to obtain concurrence.

At the highest level of the company the company claims a one-for-two match compares
favorably. A key principle of rule 14a-8 and corporate governance is that shareholder voices are
intended to be heard more at the macro level of the company because the managers are
responsible for the details. Thus if 12-for-12 is the standard for detailed items in Nordstrom, the
standard should at least approach 100% at a much higher level of a company — not 50%.

For shareholders the greater importance of macro issues is supported by text in rule 14a-8:

i. Question 9: If | have complied with the procedural requirements, on what other
bases may a company rely to exclude my proposal? ...

7. Management functions: If the proposal deals with a matter relating to the
company'’s ordinary business operations.

In Nordstrom Inc., the company argued:

A comparison of the Proponent’s "code of conduct” and the Guidelines reveals that the
Guidelines include each form of prohibited supplier conduct listed in the Proposal
and include the means to verify compliance as requested in the Proposal. The
Proponent, for example, requests that under the code of conduct the Company will not
do business with suppliers which:

(1) utilize forced or prison labor;

(2) employ children under compulsory school age or legal working age;

(3) fail to follow prevailing practice and local laws regarding wages and hours;
(4) fail to maintain a safe and healthy working environment; or

(5) contribute to local environmental degradation.



In addition, the Proponent requests that the Company verify its suppliers' compliance o

through certification, regular inspections and/or other monitoring processes.
Under the Guidelines, the Company's vendors are expected to refrain from:

(1) utilizing prison or forced labor;

(2) utilizing child labor;

(3) failing to offer wages, hours and overtime consistent with prevailing local industry
standards;

(4) failing to provide safe and healthy work environments for their workers;

(5) failing to demonstrate a commitment to the environment;

(6) failing to comply with all applicable iegal requirements; or

(7) discriminating.

Cll Alerts, Council Research Service, November 13, 2003 establishes concern
regarding meaningless poison pill policies. It stated:
SO FAR, WE'VE TRACKED 62 majority votes on poison pill proposals submitted in
2003. Only seven have adopted policies terminating their pills or amending their
policies. ’

3M, Hewlett-Packard and JP Morgan Chase, which also don’t have poison pills,
responded to the majority votes by approving policies to get shareholder approval
before adopting any poison pills. But their policies include a huge loophole giving
their boards the right to adopt pills without prior shareholder approval if as fiduciaries,
they decide a pill would be in the best interests of shareholders.
These clauses effectively render the policies meaningless.

The following is a recent precedent where substantially implement was not concurred with.
Continental Airlines, Inc. (January 28, 2004)

“The Proposal requests that the board submit any adoption, maintenance or extension of a
poison pill to a shareholder vote and further requests that once adopted, any material change or
discontinuing of this proposal be submitted to a shareholder vote at the earliest possible
shareholder ballot.

“We are unable to concur in your view that Continental may exclude the proposal under rule 14a-
8(i)(10). Accordingly, we do not believe that Continental may omit the proposal from its proxy
material in reliance on rule 14a-8(i)(10).”

I do not believe that the company has met its burden of proof obligation according to rule 14a-8
on substantially implement in regard to a half-baby poison pill policy.
For the above reasons this is to respectfully request non-concurrence with the company no

action requests on this issue in particular.

Sincerely,

AL

(/4
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Ladies and Gentlemen:

This is in further support of the January 2, 2004, January 16, 2004 and January 31, 2004
rebuttal letters.

Non-Functional Company Policy due to Lack of Transparency

The company inscrutably claims that a shareholder proposal which calls for the transparency of
a vote can be substantially implemented by a policy that lacks transparency:

1. No announcement of policy adoption.

2. No announcement if policy repealed.

The text of the submitted proposal states:

RESOLVED: Shareholders request that our Directors increase shareholder voting rights and
submit the adoption, maintenance or extension of any poison pill to a shareholder vote. Also
once this proposal is adopted, dilution or removal of this proposal is requested to be submitted
to a shareholder vote at the earliest possible shareholder election. Directors have discretion to set
the earliest election date and in responding to shareholder votes.

The company policy states:

If the board of Directors adopts a stockholder rights plan, it will do so after careful
deliberation and in the exercise of its fiduciary duties, and the Board of Directors will
seek prior stockholder approval of the plan unless, due to time constraints or other
reasons, the Corporate Governance and Nominating Committee determines that it
would be in the best interests of stockholders to adopt the rights plan before obtaining
stockholder approval.

If a rights plan is adopted without stockholder approval, the plan must either be
ratified by stockholders or expire on the first anniversary of its effective date.

The following provisions are thus not implemented by the company policy:
1. A vote is not needed to adopt a poison pill (“due to time constraints or [any] other reasons”).

]
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2. No vote whatsoever is needed for a pill with a 364-day term (“expire on the first
anniversary”). -

a. If the pill “expires” after 364-days a new pill can be adopted.

b. This expire-and-adopt-again cycle can be repeated year after year.

3. No vote ever is required to repeal the entire policy.

4. Since no vote is required to repeal the entire policy then “earliest election date” is not
implemented.

Toothless Company Policy

Key conclusions from the toothless Assistant Secretary’s Certificate:

1) A new and unvoted poison pill can remain in effect for a year — a time-span almost guaranteed
to doom most potential tender offers.

2) The Corporate Governance and Nominating Committees is handed a formalized annual
opportunity to recommend this toothless policy be dumped. This could be a segue for the board
to adopt a 10-year pill without any shareholder vote at any time.

3) The December 2003 company policy is subject to manipulation because the one-year holiday
on a shareholder vote provision allows a shareholder vote to bypass an annual meeting, in
addition to a special meeting and thus thrust additional expenses upon shareholders for a
potential second special meeting. Under the company provision there could be an awkward and
time-tolling three shareholder meetings in one year consuming the time of the highest-paid
employees of the company.

This provision could also wrongfully subject the proponent to blame that he is responsible for
the cost of a special election (plus the burden on the highest-paid employees of the company)
that may be conducted outside of both annual meetings and special meetings. The
unreasonableness of a potential three meetings in one year would serve as strong motivation for
the board to omit or postpone the poison pill vote specified in the company policy.

I do not believe the company has met its burden of proof obligation according to rule 14a-8.
For the above reasons this is to respectfully request non-concurrence with the company no

action request.

Sincerely,

%n Chevedden

cc: Nick Rossi
Thomas Usher, Ph.D.




