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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

T ———

DIVISION OF
CORPORATION FINANCE

Edward D. Farley 04007885

Clerk

State Street Corporation Act: / C]fé/
225 Franklin Street Section:

Boston, MA 02110-2804 Rule: ]9!/4,.?

- : Public
Re:  State Street Corporation S / /
Incoming letter dated December 19,2003  Availability: 92/ % Q@ﬁ/

Dear Mr. Farley:

This is in response to your letter dated December 19, 2003 concerning a
shareholder proposal submitted to State Street by David A. Smith, James E. Mulvey and
Todd M. Wesche. We also have received a letter dated January 21, 2004 from the
proponents. Our response is attached to the enclosed photocopy of your correspondence.
By doing this, we avoid having to recite or summarize the facts set forth in the
correspondence. Copies of all the correspondence also will be provided to the
proponents.

In connection with this matter, your attention is directed to the enclosure, which SE@
sets forth a brief discussion of the Division’s informal procedures regarding shareh CES

proposals. ,
Sincerely, /

St Ff b

Martin P. Dunn
Deputy Director

Enclosures

ce: David A. Smith
6300 Stevenson Avenue, #413
Alexandria, VA 22304



Edward D. Farley
Clerk

{ STATE STREET.

For Everything You Invest In- 295 Franklin Street

Boston, MA 02110-2804

Telephone: 617 664 6553
Facsimile: 617 664 4747
edfarey@statestreet.com

December 19, 2003

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.'W.

Washington, D.C. 20549

¢

Re:  State Street Corporation — Exclusion of Stockholder Proposals
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Ladies and Gentleman:

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as
amended (the “1934 Act”), State Street Corporation (“State Street” or the “Company”)
respectfully requests the staff of the Division of Corporation Finance (the “Staff”) to concur that
no enforcement action will be recommended if the Company omits the shareholder submission
described below from State Street’s proxy statement and form of proxy for the Company’s 2004
Annual Meeting of Shareholders (the “Proxy Materials”). The Company’s regularly scheduled

annual meeting in 2004 is on April 21, 2004.

Under separate letters each dated November 5, 2003 from Messrs. David A. Smith, James
E. Mulvey and Todd M. Wesche (the “Co-Sponsors”), the purported holders of one (1), 150, and
67 shares of the Company’s common stock, respectively, the Co-Sponsors jointly submitted for
inclusion in the 2004 Proxy Materials what the Co-Sponsors alleged to be one proposal to amend
State Street’s By-Laws in two respects, and a supporting statement (the “Submission”). The
letters from Messrs. Smith and Wesche were received by the Company on November 5, 2003;
the letter from Mr. Mulvey was received on November 7, 2003.

Pursuant to Rule 14a-8(j), the Company is filing with the Commission six (6) paper
copies of this letter, together with six (6) paper copies of the Submission (attached as Exhibit A
to this letter). The Company is simultaneously providing copies of this letter and its attachments

to David A. Smith, for the Co-Sponsors.

The Company intends to omit the Submission from its 2004 Proxy Materials in
accordance with Rule 14a-8, for the following reasons:

1. The Submission Constitutes More Than One Proposal

The Co-Sponsors’ Submission (see Exhibit A) violates Rule 14a-8(c) because it contains
more than one proposal. Rule 14a-8(c) provides that a stockholder may submit for inclusion in a
company’s proxy materials no more than one proposal for action by stockholders at a particular
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meeting. Rule 14a-8(f)(1) provides, in effect, that if a stockholder submits more than one
proposal, the stockholder may remedy the defect by reducing the number of proposals to one
within 14 days of notification of the defect by the company. As explained below, the Co-
Sponsors failed to narrow their Submission to one proposal within 14 days of notification by
State Street.

The Staff has consistently permitted exclusion where the proponent submits more than
one proposal, and fails to reduce the number of proposals to one at the issuer’s request. See, e.g.,
BostonFed Bancorp, Inc. (March 5, 2001); Niagara Mohawk Holdings, Inc. (Hartley) (March
23, 2000); Enova Corp. (Feb. 9, 1998). This is so even when, as is the case here, the
shareholder’s submission is cast as a single resolution. Compuware Corporation (July 3, 2003);
Fotoball USA, Inc. (Apr. 3, 2001); American Electric Power Co., Inc. (Jan. 2, 2001).

The test for whether a proposal constitutes multiple proposals is whether the elements of
the proposal relate to a single concept. Computer Horizons Corp. (Apr. 1, 1993). Substantially
distinct items of business do not constitute a single proposal, regardless of whether the proponent
describes them as such. See, e.g., BostonFed Bancorp, Inc. (March 5, 2001); American Electric
Power Co., Inc. (Jan. 2, 2001). Thus, in American Electric Power, the Staff permitted the
exclusion of a “single” proposal that, among other things, would have (a) provided terms limits
for all directors, (b) mandated monthly board meetings, and (c) changed the compensation for
directors. See also BostonFed Bancorp (proposals framed as single amendment to a charter
dealing with general corporate governance issues and removal of anti-takeover measures
constituted multiple proposals); Fotoball, Inc. (May 6, 1997) (proposals relating to minimum
share ownership by directors, form of director compensation, and business relationships between
issuer and outside directors constituted multiple proposals). As the Staff has repeatedly made
clear, a single theme is not sufficient to justify inclusion. If the elements of a submission address
substantially distinct items of business, the company is entitled to exclude them pursuant to Rule
14a-8(c) and Rule 14a-8(f), notwithstanding their guise as a single resolution, by-law, or charter
amendment.

Here, the Co-Sponsors’ Submission deals with two discrete issues. Although presented
as a single amendment to the By-laws, the Submission would amend State Street’s organic
document in two distinct ways.

First, the amendment would require State Street to include any By-law amendment
submitted by a stockholder in its proxy statement, and provide a means for voting on the
proposed amendment on its form of proxy.' Presumably, this aspect of the Submission is

: In pertinent part, this element of the Submission is premised upon the following

language: “Every proposed by-law amendment that is timely submitted by one or more stockholders shall
be included, verbatim, in the corporation’s proxy statement for the stockholder meeting next following
such proposed amendment’s submission, and checkboxes shall be placed on the corporation’s proxy card
so the stockholders may cast their ballots with respect to each such proposed amendment.”

-
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intended to authorize any stockholder to submit a proposed By-law amendment, and secure a
vote on that amendment at the next annual meeting, on management’s form of proxy.

Second, the amendment to the Company’s By-laws set forth in the Co-Sponsors’
Submission would subject any amendment to the By-laws adopted by the Board of Directors to
stockholder ratification.” Under this aspect of the Submission, the existing power of the directors
to amend the By-laws would be qualified: a board-instigated By-law amendment would survive
only if the stockholders subsequently adopted the change.’

Although cast as a single amendment to the By-laws, the Co-Sponsors’ Submission
effects two distinct and unrelated results, and promotes two fundamentally different concepts.
The “shareholder submission” element of the Submission purports to confer a new authority on
stockholders to submit By-law amendments at any annual meeting, and require their presentation
in the Company’s proxy materials. The “shareholder ratification” element of the Submission
would redistribute the existing power to amend the By-laws between directors and shareholders
by subjecting any amendment adopted by the directors to the requirements of subsequent
stockholder ratification. The two elements therefore propose two distinct and separate items of
business. Indeed, on their face, the two elements are targeted at different provisions of the
Company’s existing By-laws. Although framed as an amendment to Article VI of the By-laws,
the “shareholder submission” element actually would modify Article I, Section 7(a)(ii) and

2 In this respect, the Submission includes the following language: “Every change made to

these by-laws by the directors shall be included, verbatim, in the corporation’s proxy statement for the
stockholder meeting next following said change, and checkboxes shall be placed on the corporation’s
proxy card so the stockholders may ratify or reject each such change.”

3 The aspect of the Submission that any amendments to the By-laws made by the Board of
Directors shall be included in the corporation’s proxy statement “and checkboxes shall be placed on the
corporation’s proxy card so the stockholders may ratify or reject each such change” is so vague that
neither the stockholders nor the Company would be able to determine what actions the proposal, if
adopted, would require, or what the effect of adoption of the proposal would be. See Rule 14a-9;
PepsiCo, Inc. (Feb. 18, 2003); The Adams Express Company (Jan. 10, 2000). Whether the affirmative
vote of a majority of the shares of stock present or represented at the annual meeting would be required to
ratify, or to reject, an amendment is uncertain; would it instead be a majority of the outstanding shares as
is the current vote requirement for an amendment to the By-laws? More troubling, assume that after the
adoption of this aspect of the Submission the Board of Directors subsequently amends the By-laws and
then takes action consistent with that amendment. What is the legal status of such actions? For example,
if the amendment was then rejected or was then not ratified, it is uncertain (i) whether such action would
be deemed invalid ab initio, (il) whether such action would represent a breach of the By-laws and the
Board of Directors’ fiduciary duties, and (iii) whether the corporation would effectively be forced to
default on any obligations purportedly authorized by such action taken under the invalidated or not
ratified amendment.
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Article I, Section 7(c)(iii), regarding the presentation of business at annual meetings. The
“shareholder ratification” aspect of the Submission would actually amend Article VI. The
effective alteration of different provisions of State Street’s existing By-laws (see Exhibit B)
corroborates the conclusion that the two elements of the Submission represent distinct items of
business.

Rule 14a-8(c) provides that “[e]ach shareholder may submit no more than one proposal to
a company for a particular shareholders’ meeting.” State Street notified the Co-Sponsors in its
notice letter dated November 19, 2003 that the Proposals exceeded the one-proposal limit, and
advised that they had 14 days from receipt of that letter to correct this defect, as required by Rule
14a-8(f)(1). See Exhibit C. In letters received on November 26, 2003 and December 3, 2003*,
the Co-Sponsors refused to amend the Submission to conform with Rule 14a-8(c). See Exhibit
D. The Co-Sponsors’ failure to remedy this defect within the 14-day period provided by Rule
14a-8(f) accordingly authorizes the Company to exclude the Submission.

2 The “Shareholder Submission” Element of the Submission Is Inconsistent with the
Commission’s Proxy Rules

The “shareholder submission” aspect of the Co-Sponsors’ Submission is also inconsistent
with Rule 14a-8.

By its terms, this element of the Submission would authorize any stockholder to propose
one or more amendments to the By-laws at any annual meeting, and require the inclusion of the
proposed By-law amendment both in the Company’s proxy statement and on its form of proxy.
By its terms, the proposal does not limit the authority of any stockholder to propose a By-law
amendment, or restrict the subject matter of any such amendment for the Company’s proxy
materials. By its terms, the proposal does not impose eligibility requirements for submitting By-
law amendments for the Company’s proxy materials. By its terms, the proposal does not impose
any length limitations on the proposals and supporting statements for the Company’s proxy
materials. And by its terms, the proposal would impose new obligations on what the Company is
obliged to include in its proxy materials.

The authority to regulate what is required or permitted in a proxy statement or on a form
of proxy, however, is vested exclusively in the Commission under Section 14 of the 1934 Act
and is expressed in related Rules and in Regulation 14A. The Submission’s attempt to clothe
stockholders with rights of access to the Company’s proxy statement and form of proxy absent
compliance with Rule 14a-8§ is flatly inconsistent with the scheme for access to the corporate
electoral machinery that the Commission has carefully crafted, including under Rule 14a-8.

The Commission and the Staff have repeatedly commented on the Commission’s role as
gatekeeper to the proxy statement and form of proxy through the process that Rule 14a-§

* One of the letters was misdated November 5, 2003.
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contemplates, and the Commission has made clear that proposals that would curtail or reduce its
role are improper. The Commission has repeatedly recognized the crucial role it plays in
regulating this process. See Securities Exchange Act Release No. 34-40018 (May 21,1998)
(determining not to adopt proposals sharing common theme to reduce the Commission’s and its
staff’s role in the process); Securities Exchange Act Release No. 34-20091 (Aug. 16, 1983)
(rejecting proposal that would have required the inclusion of any proposal proper under state law
except those involving the election of directors based on determination that “federal provision of
[shareholder] access is in the best interests of shareholders and issuers alike”). Indeed, when
considering comments that sought to reduce the Commission’s involvement under such
circumstances, the Commission noted that “[sJome of the proposals we are not adopting share a
common theme: to reduce the Commission’s and its staff’s role in the process and to provide
shareholders and companies with a greater opportunity to decide for themselves which proposals
are sufficiently important and relevant to the company’s business to justify inclusion in its proxy
materials.” Securities Exchange Act Release No. 34-40018 (May 21, 1998). The Commission’s
refusal to adopt rules that reduce the Commission’s oversight role in favor of more autonomous
shareholders would make no sense if shareholders could eliminate the Commission’s oversight
role through submissions such as the “shareholder submission” aspect of the Co-Sponsors’
Submission.

Article 1, Section 7 of the Company’s By-laws provides that a proposal to be considered
by the stockholders may be made at an annual meeting by a stockholder, subject to certain notice
and eligibility requirements. The By-laws further provide that none of these requirements shall
be deemed to limit any obligation to include stockholder proposals in the Company’s proxy
materials if Rule 14a-8 requires such inclusion. Rule 14a-4 separately governs State Street’s
obligation to include certain proposals in its proxy materials and form of proxy submitted other
than under Rule 14a-8. Taken together, these provisions and State Street’s existing By-laws (1)
authorize stockholders to propose business at an annual meeting, including a By-law amendment,
(2) permit a vote on that proposal, if properly presented to the meeting, (3) permit inclusion in
the proxy material of, or discretionary authority regarding, such proposal consistent with Rule
14a-8 or Rule 14a-4, as the case may be, and (4) preclude stockholders from advancing multiple
proposals under Rule 14a-8. The ‘“shareholder submission” aspect of the Co-Sponsors’
Submission is inconsistent with the regime that the Commission has established for stockholder
access to the corporate electoral machinery consistent with Rule 14a-8.

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal “[i]f the proposal or
supporting statement is contrary to any of the Commission’s proxy rules . . . .” Since the
“shareholder submission” aspect of the Submission would both (1) eliminate the requirement of
compliance with Rule 14a-8 for access to the proxy material, and (2) impose new obligations on
State Street’s proxy statement and form of proxy that Regulation 14A does not require, the
“shareholder submission” aspect of the Submission is contrary to the Commission’s proxy rules
and may be excluded.
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3. The Co-Sponsors’ Supporting Statement Contains False And Misleading Statements

Rule 14-8a(i)(3) permits the exclusion of a stockholder proposal “[i]f the proposal or
supporting statement is contrary to any of the Commission’s proxy rules, including [Rule] 14a-9,
which prohibits materially false or misleading statements in proxy soliciting materials.” False
and misleading statements properly excluded under Rule 14a-8(i)(3) may include “[m]aterial
which directly or indirectly impugns character, integrity or personal reputation, or directly or
indirectly makes charges concerning improper, illegal or immoral conduct or associations,
without factual foundation.” Note (b) to Rule 14a-9. State Street believes that the Co-Sponsors’
supporting statement is false and misleading in several material respects.

The Supporting Statement directly — but without factual foundation — accuses
management of having “omitted proposed amendments from its proxy statement and has
declined to place these amendments on its proxy card, with checkboxes, to permit the
stockholders to exercise their right to amend the By-laws.” Indeed, the Supporting Statement
advances this assertion with the lead-in phrase “[i]n spite of the language in the statute and By-
laws, . . .”” in order to leave the impression that any omission by management of proposed
amendments from its proxy statement or form of proxy was somehow illegal or unauthorized.
Finally, the Supporting Statement asserts the unspecified conduct by management in this respect
constituted the “exploit[ation]” of a “loophole” that “deprive[d] stockholders of their voting
rights.”

These statements are false and misleading. No facts are advanced that would suggest that
any properly or timely proposed amendment to State Street’s By-laws was omitted from the
Company’s proxy materials or proxy card, much less wrongfully omitted. To the contrary, in
2000, 2001, 2002, and 2003, and under State Street’s By-laws,6 one or more of the Co-Sponsors
submitted proposed By-law amendments to State Street. These proposals were submitted to the

3 Indeed, even the reference to the statute is false and misleading as quoted in the

Supporting Statement. The first sentence of the Supporting Statement quotes Chapter 156B, Section 17
of the Massachusetts General Laws as stating that “[t]he power to make, amend or repeal by-laws shall be
in the stockholders . . . .” Suggestively, this selective quotation omits the remainder of this provision,
which expressly provides that if authorized by the corporation’s articles of incorporation, “the directors
may also make, amend or repeal the by-laws in whole or in part, except with respect to any provision
thereof which by law, the articles of organization or the by-laws requires action by the stockholders.”
State Street’s Articles, which were approved by the stockholders, grant the directors such authority. The
second sentence of the Supporting Statement then quotes Article VI of the By-laws as stating that “these
by-laws may be altered, amended or repealed’ by the stockholders.” Again, this quotation fails to
acknowledge the very next sentence of Article VI, which provides that “[t]hese by-laws may also be
altered, amended or repealed by vote of a majority of the directors then in office, except with respect to
any provision which by law, by the articles of organization or by these by-laws requires action by the
stockholders.”

6 See Article I, Section 7(a)(1) of Exhibit B.
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Company after the deadline had expired for inclusion in the Company’s proxy materials pursuant
to Rule 14a-8. State Street included these proposals in the notice of the meetings and either
described them generaily under Other Matters or included them in the proxy statement and
proxy, consistent with Rule 14a-4(c)(2). State Street has complied in all cases with the
requirements of the proxy rules. Any allegation or implication to the contrary is false and
misleading.

Based on the foregoing, State Street respectfully requests the Staff’s concurrence with its
decision to omit the Submission from the Company’s proxy materials. We would be happy to
provide you with any additional information and answer any questions that you may have
regarding this subject. Should you have any questions or require further information, please
contact me at (617) 664-6553.

Sincerely,

St D ety -

Edward D. Farley

cc. David A. Smith, for the Co-Sponsors
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Wednesday, November 5, 2003

BY ELECTRONIC MAIL AND U.S. MAIL

Mr. David A. Smith

6300 Stevenson Avenue, #413
Alexandria, VA 22304 '
corpgovactivist@hotmail.com

Mr. Edward D. Farley, Esq. — Clerk, State Street Corporation
225 Franklin Street

Boston, MA 02110-2804

edfarley@statestreet.com (electronic mail)

Re:  Submission of a Co-Sponsored Proposal for Inclusion in the 2004 Proxy Statement

Dear Mr. Farley:

In accordance with Rule 14a-8 under the Securities Exchange Act of 1934 and the
Corporation’s By-laws, I herewith submit a co-sponsored shareholder proposal for inclusion in
the Corporation’s proxy statement for the 2004 Annual Meeting of Stockholders." Two co-
sponsors, Mr. James E. Mulvey and Mr. Todd M. Wesche, join me in submitting this proposal.
References to “we”, “us”, and “our” refer to Messrs. Mulvey, Wesche, and me.

Rule 14a-8(b) requires that we demonstrate our eligibility to submit the enclosed proposal.
Each of us holds our respective qualified shares through our respective brokers. Enclosed, please
find an account history from my brokerage account, reflecting my trades in State Street’s
comimon stock from July 25, 2002 to the present date. As you can see, 1 have continuously
owned one (1) qualified share since July 25, 2002 (i.e., for longer than one year).? By separate
* letters, Mr. Mulvey and Mr. Wesche will affirm their continuous ownership of 150 shares and 67
shares, respectively, for the minimum required time period.’ In the aggregate, we intend to
continue to hold qualified shares totaling in excess of $2000 through the 2004 Meeting.

Rule 14a-8(e) sets forth the deadline for submitting a proposal under Rule 14a-8. The
Corporation’s proxy statement for the 2003 Meeting gives the deadline as November 10, 2003, in

" The SEC permits co-sponsorship of proposals. Please see, e.g.: Baker Hughes, Inc., 2001 SEC No-Act. LEXIS 63
(Jan. 16, 2001); and International Business Machines Corp., 2000 SEC No-Act. LEXIS 165 (Feb. 16, 2000).

? Each sell order I made specified which shares to sell; the qualified share remaining in this account is from the buy
order dated July 25, 2002.

* Presumably, the Corporation can establish that Mr. Mulvey and Mr, Wesche owned 150 shares and 67 shares,
respectively, as of the record date for the 2002 Annual Meeting, by making reference to: (1) the NOBO information
that the Corporation obtained from ADP in March 2002, one week after I filed suit with the Massachusetts Supreme
Judicial Court to enforce my rights as a shareholder; and/or (2} attendance records for the 2002 Annual Meeting.
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the section titled Proposals and Nominations by Stockholders. As recommended by the SEC, I
have submitted our proposal by more than one means, so that the date of the Corporation’s
receipt of the enclosed proposal can be verified. We have met the submission deadline.

Rule 14a-8(f) requires the Corporation to notify us in writing within 14 days of any
procedural or eligibility deficiencies concerning our proposal. For the purposes of all
correspondence related to our proposal, I am designated as the lead proponent. Accordingly,
please direct all correspondence and/or filings related to this proposal to my attention.

Rule 14a-8(g) places the burden of proof on the Board of Directors, if it decides to seek to
exclude our proposal from the 2004 proxy statement. In the event that the Board decides to seek
to exclude the enclosed proposal from the 2004 proxy statement, Rule 14a-8(j) sets forth the
procedures that the Corporation must follow to file the Board’s objection(s) with the SEC.

If the Corporation’s Board of Directors decides to include our proposal, but also decides to
make a formal recommendation to stockholders in the 2004 proxy statement regarding how they
should vote on our proposal, the provisions of Rule 14a-8(m) require the Corporation to provide
us with the exact language of the Board’s opposition statement before the proxy materials are
mailed out. This rule is designed to provide us with the opportunity to object to any false or
misleading statements contained in the language of the Board’s proposed opposition statement.

Article I, section 7(c)(iii) of the By-laws states: “Nothing in this Section 7 shall be deemed to
limit this corporation’s obligation to include stockholder proposals in its proxy statement if such
inclusion is required by Rule 14a-8 under the Exchange Act or any successor Rule.”

Enclosed is the proposal itself, with supporting statement. The proposal and supporting
statement, combined, do not exceed 500 words, in accordance with Rule 14a-8(d). The heading
that appears at the beginning of the proposal (““A Proposal to Protect Shareholder Rights to
Amend the By-laws.”) is meant to be included in the 500 words allotted to our proposal and
supporting statement under Rule 14a-8(d), and is meant to be included, as is, in the Corporation’s
2004 proxy statement as part of the proposal.

Thank you for your attention to this matter. I would appreciate a courtesy e-mail later today,
confirming your timely receipt of: (1) the enclosed proposal and supporting statement; (2) my
account history; and (3) the letters from Mr. Mulvey and Mr. Wesche. In the meantime, I remain

Very truly yours,

s Pt

David A. Smith

Enclosures: (1) Co-Sponsored Shareholder Proposal for 2004 Annual Meeting
(2) Account History from E*Trade Brokerage Account



A Proposal to Protect Shareholder Rights to Amend the By-laws. Pursuant to the
Massachusetts General Laws, Chapter 156B, Section 17 (“Power to Make, Amend and Repeal
By-laws”), and pursuant to Article VI of the Corporation’s By-laws (‘“Amendments”), the
shareholders append the following to Article VI:

“Every proposed by-law amendment that is timely submitted by one or more stockholders shall
be included, verbatim, in the corporation’s proxy statement for the stockholder meeting next
following such proposed amendment’s submission, and checkboxes shall be placed on the
corporation’s proxy card so the stockholders may cast their ballots with respect to each such
proposed amendment. Every change made to these by-laws by the directors shall be included,
verbatim, in the corporation’s proxy statement for the stockholder meeting next following said
change, and checkboxes shall be placed on the corporation’s proxy card so the stockholders may
ratify or reject each such change.”

Supporting Statement

Section 17 states: “The power to make, amend or repeal by-laws shall be in the stockholders ...
Any by-law adopted by the directors may be amended or repealed by the stockholders.” Article
VI states: “these by-laws may be altered, amended or repealed” by the stockholders. The statute
and By-laws are available online at:

http://www .shareholdersonline.org/law htm

In spite of the language in the statute and By-laws, management has omitted proposed
amendments from its proxy statement and has declined to place these amendments on its proxy
card, with checkboxes, to permit the stockholders to exercise their right to amend the By-laws.

The power to amend the By-laws is a time-honored tool by which shareholders can protect their
investment, and it is an inherent stock ownership right. Currently, the By-laws do not explicitly
require that proposed amendments be included in management’s proxy materials, with
checkboxes provided — only that “notice of the substance of the proposed” amendment appear in
the meeting notice. In the proponents’ opinion, this ambiguity creates a loophole that
management and its Ropes & Gray attorneys have exploited to deprive stockholders of their
voting rights.

This proposal explicitly sets forth management’s obligation to include proposed amendments in
its proxy materials, with checkboxes provided, to safeguard stockholders’ inherent property
rights to amend the By-laws.

Notably, Massachusetts Corporation Law and Practice — compiled by Ropes & Gray attorneys —
characterizes by-laws as a “contract” between management and stockholders, and states that this
contract is renegotiable through amendment. Referencing the “expansive role in corporate
governance Massachusetts grants stockholders in Chapter 156B”, it states: “consistent with the
write-your-own-ticket philosophy of its drafters ... Chapter 156B permits a corporation in its by-
laws to confer upon or reserve for the stockholders powers ... The SEC staff’s position (as of
July 1999) is that stockholder proposals to adopt mandatory by-laws are excludable only if,
under the applicable state corporation law, stockholders are not authorized to initiate by-law
amendments or the particular by-law proposed would conflict with state law or the corporation’s
charter.”

Thank you for your consideration of our proposal. Please contact the proponents with any
questions.



painaax3 - - PN
palnasxy - - B
painasxg - -- Pin
panaax3y -- -- PN
paniaxg -- -- M
palnJIaxg -- -- PN

1ew fAeq 118

1axtew rieq 115
183ien fAeq 115
18xlew fAeq 118
13en fAeq 115
1aiel fieg 118

0z Ang z0/521L0
Gl Ias z0/12180
Gl Ang EQBLIZO
oL Ang £0/ZTIVD
14 1as £0/5 116D

b nas ED/P LIDL

- :N m :afied 1ad synsay

LaguInY 19pPIG

ISTRIS 18P0

]

iv] s s 10

o] ssronuits

(AMsAppruauw) | :

q

£002/50/L 1|

0L’ 2002/52/¢0] ‘wios abues aeq

INGNI yilwg ualiy piaeQ

SIBPI SOIUEIERE PUGITE B
Mz,ﬂmn@_ sueTNmoea ¥ | sTieITuaa 3| woam m

13 WY T!L €002 "g0 Bquissop

St

|

z;..,c.m‘.ﬂw mm @ ..wmwmmm.“ Mua) dpay @

FURO33Y ue uadg

AN

JUNO2oY

pasueApy _ anseg m

Iy - S18p10 MaIA

sSunoNYy *

CIVIDONVNIA
FAvHL$3




2101 Mill Road #107
Alexandria, VA 22314-3318

November §, 2003 BY U.8. MAIL AND FAX
Fax: (617) 664-4747

Mr. BEdward D. Farley, Bsq,
Clerk

State Street Corporation
225 Frenklin Strect
Boston, MA 02110-2804

Dear Mr. Farley: -

I am gware that Mr. David A. Smith has delivered to you a letter regarding the above
captioned matter. This letter scrves to confirm that I am a co-sponsor of that proposal.

Rule 14a-8(h) requires that the co-sponsors demonstrate our eligibility to submit the
proposal. 1have contimuonsly owned 67 shares of the Corporation’s stock, valued at more then |
$2000, for more than one year and, therefore, 1 meet the eligibility requireinents of Rule 14a-8(b)
in sy own right. I will be happy to furnish proof, upon reguest of the Corporation, of my ]
sontinuous ownewship of these 67 shares for the requisite period. I intend to hold sufficient of
these shares through the Corporation’s 2004 Annual Meeting,

For the purposes of all correspondence related to this co-sponsored proposal, I confirm
that I, as a co~-spomsor, have designated Mr. Smith as the lsad proponent on my hehalf.
Accordingly, please direct all correspondence and/or filings related to this proposal to his
attention, except that in the event that the Corporation requires that I fumish proof of my .
continuous ownership of the Corporation®s stock. In such an event, plsase also send a copy of .
that written request to me at the addrese shown above so that delivery of such proof'to you may ¢
he timely made,

Thank you for your attention to this matter. Iappreciate your courtesy reply today,
confirming your timely receipt of this letter.
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‘Wedncsday, November 3, 2003

U.S, FAX

Mr. James B. Mulvey
397 Main Street, #2
Charlestown, MA 02129

Mz, Hdward D. Farley, Faq. - Clerk, State Street Corporation
223 Franklin Strect

Hoston, MA 02]10-2804

(617) 664-4747 ((ux)

Re:  Ca-Spansored Proposal for Inelusion in the 2004 Proxy Statemept

Dear Mr. Yerley:

Relorenco is made to the letler you received frara Mr. David A, Smith earlier today, which
includes! a sharsholder proposal that T intapd to co-sponsnr, This lettcr sorves to confinm that I
am a co-sponsor of that propasal, along with My, Smith and Mr, Wesche.

Ruls [4p-8(b) requires thut we domonstrate our aligibility to submit the enclosed proposal. 1

1 have continuousty ownesd 150 sharss of the Corporation’s stock for more than one year, moxing

that I meet the eligibility requirements of Rule 14a-8(h) in my own right. If the Corpovation g0

1 vequires, T will be happy (o fuenish proof of my continuous ownership of these 150 shares for
1 moore than one year. | intemd 1o contivue to hold shares iotaling in excess of $2000 through the

2004 Moetiny.

For the purposcs of 1l correspendenes rolated to this co-sponsored proposal, Teconfinm that 1
have dexignatcd Me, Smith as the lead proponent on my behalf. Accordingly, please direct all

i canmspandency and/ar [ilings roluted to this proposal L hig attention, excopt that in the event that
i the Corparaion Tequives that | furnish proof of my continuons ownership of my 150 sharcs for

more than vite your, pleass ulso send a copy of that wrillen request ta me at the address shown
ahove, su (hat T may prouptly obtain such proof. '

Thank yon for your atfention o this maner. 1 would appreciate a courtesy reply, confirming
your timely receipt of this Joller. In the meantime, I retain

Vary truly yonrs,

.

ames K. Mulvey
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BY-LAWS . o
of
STATE STREET CORPORATION

As amended through April 16, 1997

ARTICLE]

Stoclholders

SECTION 1, Annual Meeting. There shall be an annual meeting of stockholders of this corporation within six
months after the end of the fiseal year of this corporation. The annual meeting of stockholders of this corporation
shall be held at such time and place as may be detenmined from time to time by the Board of Directors. In the event
that no date for the annual meeting is established or said meering has not been held on the date so0 determined,
whether because of the postponerm.e:nt of such meeting pursuant to Section 8 of rhis Article I or otherwise, a special

meeting in lieu of the annual meeting may be held at such rime and place as may be determined by the Board of
Directors with all the force and effect of an annwal meeting. (Amended 9/20/90)

SECTION 2. Special Meetings, Special meetings of the stockholders may be called at any time by the chairman
or by the Board of Directors and shall be called by the clerk, or in the case of the death, absence, incapacity or
refusal of the clerk, by any other officer, upon written application of one or more stockholders who hold at least forty
* percent of the capital stock entitled to vate therear. Such application shall specify the purpose or purposes for which
the meeting is to be called and may designate the place, date and hour of such meeting, provided, however, that no
such application shall designate a date not a full business day or an hour not within normal business hours as the date
or hour of such meeting without the approval of the chairman or the Board of Directors. (Amended 9/21/89)

SECTION 3, Place of Meetings, Meetings of the stockholders may be held anywhere within, but not without, the
United States.

SecTioN 4. Notice. Except as hereinafter provided a written or printed notice of every meeting of stockholders
stating the place, hour and purpose or putposes thereof shall be given by the clerk or an assistant clerk {or by any
other officer in the case of an annual meeting or by the person or persons calling the meeting in the case of a apecial
meeting) at least seven days before the meeting to each stockholder entitled to vote thereat and to each stockholder
who, by law, by the articles of organization or by these by-laws, is entitled to such notice, by leaving such ndtice
with him or ber or ot his or her residence or usual place of business or by mailing it, postage prepaid, addressed to
him ot her at his or her address as it appears upon the records of the corporation, Whenever notice of a mecung is
required to be given to a stockholder by law, by the articles of organization or by these by-laws, a written waiver of

such notice, executed before or after the meeting by such stockholder or his or her attorney thereunto authorized and
filsd with the records of the meeting, shall be deermed equivalent to such notice,

SECTION 5. Action at a Meeting. Except as otherwise provided by the articles of organization, at any meeting
of the stockholders a majority of all shares of stock thén issued, outstanding and entitled to vote at the meeting shall
constifute a quorum for the wransaction of any business. Though less than & quorum be present, any roeeting may
without further notice be adjourned to a subsequent date or v} a quorum be had, and at any such adjourned
rmeeting sny business may be transacted which might have heen transacted at the original meeting,

When 2 quorum is present at any meeting, the affirmative vate of a majority of the shares of stock present or
represented and entitled 1o vote shall be necessary and sufficient to the determination of any questions brought



before the meeting, unless a larger or differens vote is required by law, by the articles of organization or by these by-
laws, provided, however, that, except as otherwise provided by the articles of organization, any election by
stockholders shall be determined by a plurality of the votes cast by the stockholders entitled to vote in such election.

Except as otherwise provided by law or by the articles of organization or by these by-laws, each holder of record
of shares of stock entitled to vote on any matter shall have one vote for each such share held of record and a
proporfionate vote for avy fractional share so held, Stockholders may vote either in person or by proxy. No proxy
dated more than six months before the meeting named therein shall be valid and no proxy shall be valid after the
{inal adjournment of such meeting. A proxy with respect 1o stock held in the name of two or more persons shall be
valid if execured by any one of them unless at or prior to the exercise of the proxy the corporation receives a specific
written notice to the contrary from any one of them, A proxy purporting to be executed by or on behalf of 2

stockholder shall be deemed valid unless challenged at or prior to its exercise, and the burden of proving its
invalidiry shell rest on the challenger.

Any election by stockholders and the determination of any other questions to come before a meeting of the
stockholders shall be by ballot if so requested by any stockholder entitled to vote thereon bt need not be otherwise.

SECTION 6. Action Without a Meeting, Any action required or permitted to be taken at any meeting of the
stockholders may be taken without a meeting if all stockholders entitled to vote on the matter consent to the action in

writing and the written consems are filed with the records of the meetings of stockholders, Such consents shall be
treated for all purposes as 2 vote at a2 meeting,

SECTION 7, Notice of Stockholder Business and Nomination of Directars.

(a) Annual Meetings of Stockholders,

t

(iy Nominations of persons for election to the Board of Directors of this corporation and the proposal of
business to be considered by the stackholders may be made at an annual meeting of stockholders (A) pursuant to this
corporation's notice of meeting, (B} by or at the direction of the Board of Direcrors or (C) by any stockholder of this
corporation who was a stockholder of record at the time of giving of notice provided for in this by-law, who is
entided to vote at the meeting and who has complied with the notice pracedures set forth in this Section 7.

(i) For nomination or other business 1o be properly brought before an annual meeting by a stockhelder
pursuant to clause (C) of paragraph (a)(i} of this Section 7, the stockholder must have given timely notice thereof in
writng to the clerk or, if there be one, the secretary of this corporation, To be timely, a stockholder's notice shall be
delivered to the clerk or, if there be one, the secretary of this corporation at the principal executive offices of this
corporation not less than 60 days nor more than 90 days prior to the first anniversary of the preceding year's annyal
meeting; provided, however, that in the event that the date of the annual meeting is advanced by more than 30 days
or delayed by more than 60 days from such anniversary date, notice by the stackholder to be timely must be so
delivered not earlier than the 90th day prior to such annual meeting and not larer than the close of business on the
later of (X) the 60th day prior to such annual meeting and (y) the 10th day following the day on which public
annowncement of the date of such meeting is first made. Such stackholder's notice shall set forth: (A) as to each
person whom the stackholder proposes to nominate for election or reelection as a director all information relating to
such person that is required ta be disclosed in solicitations of proxies for election of directors, or is otherwise
required, in each case pursuant to Regulation 14A under the Securities Exchange Act of 1934, as amended (the
"Bxchange Act") (including such person's writien consent to being named in the proxy statement as a nominee and to
serving as & director if elected); (B) as to any other ‘business that the stockholder proposes to bring before the
meeting, a brief description of the business desired to be brought before the meeting, the reasons for conducting such
business at the meeting and any material interest in such business of such stockholder and the beneficial owner, if
‘any, on whose behalf the proposal is made; (C) as to the stockholder giving the notice and the beneficial owner, if
any, on whose behalf the nomination or proposel is made (I) the name and address of such stockholder, as they
appear on this corporation's books, and of such beneficial owner and (IT) the class and number of shares of this
corporation which are owned beneficially and of record by such stockholder and such beneficial owner.

(iif) Notwithstanding anything in the second sentence of paragraph (a)(ii) of this Section 7 to the contrary, in the
ever thar any person rominated by the Board of Directars of this corporation for election as a director (other than a



person nominated to fill @ vacancy created by the death of a director) was not a director or nominee named {A) in
this corporation's proxy statement for the preceding annual meeting or (B) in a public announcernent made by this
corporation at keast 60 days prior to the first anaiversary of the preceding year's annual meeting (2 “New Nomipee"),
a stockholder's natice required by this Section 7 shall also be considered timely if it shall be delivered wo the clerk or,
if there be ons, the secretary of this corporation et the principal executive offices of this corporation not later than the

close of business of the 10th day following the date on which public announcement is first made by this corporation
of the election or nomination of such New Nominee to the Board of Directors.

(iv) This corporation shall set forth in its proxy statement for each annual meeting of stockholders the date by
which notice of nominations by stockholders of persons for election as director or for other business proposed to be
brought by stockholders at fhe next annual meeting of stockholders must be reeeived by this eorporation to be
considered rimely pursnant to this Section 7. With respect to the furst annual meeting of stockholders after the
adoption of this Section 7, this corporation shall issue 2 public anneameement setting forth such information not less
than 30 days prior to the applicable date.

(b) Special Meetings of Stockholders, Ounly such business shall be conducted at a special meeting of
stockholders as shall have been brought before the meeting pursuant to this corporation's notice of meeting,
Nominations of persons for ¢lection to the Board of Directors may be made at 2 special meeting of stockholders at
which directors are 10 be elected pursuant to this corporation’s notice of meeting (i) by or at the direction of the
Board of Directors or (i) by any stockholder of this corporation who (A) is 4 stockholder of record at the time of
giving of the notice provided for in this Section 7, (B):1s entitled to vote arthe meeting and (C) complies with the
notice procedures set forth in this Section 7. 8tockholders desiring to nominate persons for election to the Board of
Directors at such a special meeting of stockholders shall deliver the stockholder's notice required by paragraph (a)(ii)
of this Section 7 to the ¢lerk or, if there be one, the secretary of this corporation at the principal executive offices of
this corporation not earlier than the 90th day prior to such special meeting and not later than the close of business on
the later of (x) the 60th day prior to such special meeting and (y) the 10th day following the day on which public

annovmeement is first made of the date of the special meeting and of the nominees proposed by the Board of
Directors to be elected at such meeting.

(c) General.

(i) Only persons who are nominated in accordance with the procedures set forth in this Section 7 shall be eligible
1o serve a8 directors. Only such business shall be conducted at a meeting of stockholders as shall have been brought
‘vefore the meeting in accordance with the procedures set forth in this Seetion 7. The chairman of the megting shall
have the power and duty to determine whethér a nomination or any business proposed to be brought before the
meeting was made in accordance with the procedures set forth in this Section 7 and, if any proposed nomination or
business is not in compliance with Seetion 7, to declare that such defective proposal shall be disregarded.

(i) For purposes of this Section 7, “public announcement” shall mean disclosure in a press release reported by
the Dow Jones News Service, Associated Press or comparable national news service or in a document publicly filed

by this corporation with the Securities and Exchange Commission pursuant to Section 13, 14 or 15(d) of the
Exchange Act. '

(iii) Notwithstanding the foregoing provisions of this Section 7, a stockholder shall also comply with all
applicable requirements of the Exchange Act and the rules and regulations thereunder with regpect to the matters set
forth in this Section 7, Nothing in this Section 7 shall be deemed to limit this corporation's obligation to include

stockholder proposals in its proxy statement if such inclusion is required by Rule 14a-8 under the Exchange Act or
any successor Rule. (Amended 9/20/90)

SeCTION 8. Postpenement or Adjournment of Annual or Special Meeting, The Board of Directors acting by

resolution may postpone and reschedule any previously scheduled annual or special meeting of stockholders. Any
annual or special meeting of stockholders may be adjowmed by the cbairman of the Board or pursuant to resolution
of the Board of Dirgctors, (Added 9/20/90) :



ARTICLE I

Directors

SECTION 1. Numbet, Election.and Term. Thers shall be a board of not Jess than three nor more than thirty
directors. The number of dirégtors for the ensuing year shall be determined by vote of the Board of Directors. No
director need be a stockholder, The directors of the corporation shall be classified, with respect to the time for which
they severally hold office, into three classes as nearly equal in number as possible, the initial classification to be
made by vore of the Board of Directors designating the members of each class. The term of office of those of the
first class ("Class I Directors") shall continue umtil the annual meeting of stockholders to be held in 1991, and untl
their successors are duly elected and qualified; the term of office of those of the second class ("Class I Directors”)
shall continue until the annual meeting of stockholders to be held in 1992 and unnil their successors are duly elected
and qualified; and the term of office of those of the third class ("Class III Directors") shall continue unril the annual
meeting of stockholders to be held in 1993 and until their successors are duly elected and qualified, The successors
to a class of direetors whose term expires at an antval meeting of stockholders shall be elected to hold office for a

term which continues until the annual meeting of stockholders held in the third year following the year of their
election and until their successors are duly elected and qualified, 4

No decrease in the number of directors constimting the Board of Directors shall shotten the term of any
incumbent director. (Amended 9/20/90) ’

SECTION 2. Resignations. Any director may resign by delivering his or her writrén resignation 1o the
corporation at its principal office or to the president or clerk or, if there be one, to the secretary. Such resignation

shall become effective at the time or upon the happening of the condition, if any, specified therein, or, if no such time
or condition is specified, upon its receipt. (Amended 9/20/90)

SecTION 3. Removal, At any meeting of the stockholders called for the purpose any director may be removed
from office only for cause by vote of 2 majority of the shares issued, outstanding and entitled to vote for the election
of directors, At any meeting of the Board of Directors any director may be removed from office for cause by vote of
a majority of the directors then in office. A director may be removed for cause only after a reasonable notice and
opportunity to be heard before the body proposing to remove him or her. (Amended 9/20/50)

SECTION 4, Vacancies. Vacancies and newly created directorships, whether resulting from an incréase in the
size of the Board of Directors, or from the death, resignation, disqualification or removal of a director or otherwise,
ghall be filled solely by the affirmative vote of a majority of the remaining directors then in office, even though less
than a quorum of the Board of Directors, and any director so elected shall hold affice for the remainder of the full

term of the class of directors in which the vacancy occurred or the new directorship was creeted and until his or her
successor shall have been elected and qualified. (Amended 9/20/90)

SECTION 5, Regular Meetings. Regular meetings of the Board of Directors may be held at such times and places
within or without the Commonwealth of Massachusetts as the Board of Directors may fix from time to tirme and,
when so fixed, no notice thereof need be given. Unless otherwise prescribed by the Beard of Directors, the first
meeting of the Board of Directors following the annual meeting of the stockholders shall be held without notice on
the day following the armual meeting of the stockholders or the special meering of the stockholders beld in lieu
thereaf, or if that day is a legal holiday in the place where the meeting is to be held, then on the next succeeding full
business day, at 10:30 AM. at the principal office of the corporation. If in any year a meeting of the Board 'of
Directors is not held at such time and place, any elections to be held or business 10 be wansacted at such meeting may
be held or transacted at any later meeting of the Board of Directors with the same foree and effect as if keld or
transacted at such meeting,

SECTION 6. Special Meetings. Special meetings of the Board of Directors may be called at any time by the
president or secretary (or, if there be no secrerary, the clerk) or by any director. Such special meetings may be held
anywhere within or without the Commonweslth of Massachusetts. A written, printed or telegraphic notice stating the
place, date and hour (but not necessarily the purposes) of the meeting shall be given by the secretary or an assistant
secretary (or, if there be no secretary or assistant secretary, the clerk or an assistant elerk) or by the officer or director
calling the meeting at least forty-eight hours before such meeting to each director by leaving such notice with him or
her or at his or her residence or usual place of business or by mailing it, postage prepaid, or sending it by prepaid

4



telegram, addressed to him or her at his or her last known address. No notice of the place, date or hour of any
meeting of the Board of Directors need be given to any director if 2 writted waiver of such notice, executed by him
or her before of after the meeting, is filed with the records of the meeting, or to any director who attends the meeting
without protesting prior thereto or at its commencement the lack of notice.

SECTION 7. Action at a Meeting., At any meeting of the Board of Directors, a majority of the directors then in
office shall constitute a quorum. Though less than a quorum be present, any meeting may without further notice be
adjourned 1o a subsequent date or uniil a quorum be had. When a quorum is present at any meeting a majority of the

directors present may take any action on behalf of the board except to the extenr that a larger number is required by
law, by the articles of organization or by these by-laws.

SECTION 8. Action Without a Meeting, Any action required or permitted to be taken at any meeting of the
Board of Directors may be taken without a meeting 1f all of the directars then in office congent to the action in

writing and the written consents are filed with the records of the meetings of directors. Such consents shall be
treated for all purposes as a vote at a meeting. :

'SECTION 9. Powers. The Board of Direetors shall have and may exercise all the powers of the corporation,
except such as by law, by the articles of organization or by these by-laws are conferred wpon or reserved to the
stockholders, In the event of any vacency in the Board of Directors, the remaining directors then in office, except as

otherswise provided by law, shall have and may exercise all of the powers of the Board of Directors until the vacancy
1s filled.

SrECTION 10. Commirtees. The Board of Directors may elect from the Board an executive cormumitiee or one or
more other cammittees and may delegate to any such commitiee or committees any or all of the powers of the Board
except thase which by law, by the articles of organization or by these by-laws may not be so delegared. Such
committees shall serve at the pleasure of the Board Excepr as the Board of Directors may otherwise determine, each
such cormmittee may make rules for the conduct of its business, but, unless otherwise determined by the Board or in

such rules, its business shall be conducted as nearly as may be as is provided in these by-laws for the conduet of the
business of the Board of Directors.

ARTICLE 111
Officers

SECTION 1, Enumeration. The officers of the corporation ghall consist of a president, a treasurer and a clerk
and such other officers, including without limitation a chairman of the Board of Directors, one or more vice
chairmen of the Board of Directors, a secretary and one or more vice presidents, assistant treasurers, assistant clerks
and nasistant secretaries, as the Board of Directors may from time to time determine, (Amended 12/19/91)

SECTION 2. Qualifications. No officer need be a stockholder or a director. The same person may hold at the
same tme one or more offices unless otherwise pravided by law, The clerk shall be a resident of Massachusetts
unless the corporation shall have a resident agent. Any officer may be required by the Board of Directors 1o give a
bond for the faithful performance of his duties in such form and with such sureties as the board may determine,

SECTION 3. Elections, The president, treasurer and clerk shall be elected annually by the Board of Directors at

its first meeting following the annual meeting of the stockholders. All other officers shall be chosen or appointed by
the Board of Directors.

SECTION 4. Term. Except as otherwise provided by law, by the articles of organization or by these by-laws, the
chaimman, president, treasurer and clerk shall hold office until the next annual meeting of stockholders and until their

respective successors are chosen and qualified. All ether officers shall hold office at the pleasure of the Board of
Directors. (Amended 6/ 16/88)

SEcTION 5, Resignations. Any officer may resign by delivering his or her written resignarion to the corporation
at its principal office or ta the president or clerk, or, if there be onw, to the seoretary, Such resignation shall be
effective at the time or ypon the happening of the condition, if any, specified therein or, if no such time or condition



is specified, upon its receipt.

SECTION 6. Removal, Any officer may be removed from office with or without cause by vote of a majority of

the directors then in office, An officer may be removed for cause only after a reasonable notice and apportunity to
be heard before the Board of Directors.

SECTION 7. Vacancies, Vacaneies in any office may be filled by the Board of Directors,

SrCTION 8. Certain Duties and Powers, Unless otherwise prescribed by. the Board of Direcrtors, the officers
designated below, subject at all tmes 10 these by-laws and to the direction and control of the Board of Directors,
shall have and may exercise the respective duties and powers set forth below:

The Chairman of the Board of Directors. The chaitman of the Board of Directors, if there be one, shall

be the chief executive officer of the corporation and shall, when present, preside at all meetings of the
stockholders and at all meetings of the Board of Directors,

The President. The presidenr shall have such duties and powers as are prescribed by the Board of
Directors. If there be no chairman, he shall be the chief exceutive officer of the corporation and shall, when
present, preside ar all meetings of the stockholders and at all meetings of the Board of Directors.

The Treasurer, The treasurer shall be the chief financial officer of the corporation and shall cause 1o be
kept accurate books of accounts,

The Clerk. The shall keep a record of all proceedings of the stockholders and, if there be no secretary,
shall also keep a record of all proceadings of the Board of Directors. In the absence of the clerk from any
meeting of the stockholders or, if there be no secretary, from any mesting of the Board of Directors, an assistant

clerk, if there be one, atherwise a clerk pro termpore des:gnated by the person presiding at the meeting, shall
-perform the duties of the cletk at such meenng

The Secretary. The secretary, if there bc one, shall keep a record of all proceedings of the Board of
Directors. In the absence of the secretary from any meeting of the Board, an assistant secretary, if there be ong,

otherwise a secretary pro tempore designated by the person presiding at the meeting, shall perform the duties of
the secretary at such meeting,

SECTION 9, Other Duties and Powera. Each officer, subject at al} times to these by-laws and to the direction
and control of the Boerd of Dirsctors, shall have and may exercise, in addition to the duties and powers specifically
set forth in these by-laws, such duties and powers as are prescribed by law, such duties and powers as are coramonly
incident to his or her office and such duties and powers as the Board of Directors may from time to time prescribe.

ARTICLE IV
Capital Steck

SECTION 1. Certificates. Each stockholder shall be entitled to a certificate or certificates starting the number and
the class and the designation of the series, if any, of the shares held by him, and otherwise in form approved by the
Board of Directors. Each such certificate shall be signed by the chairman, president or a vice president and by the

treasurer or an assistant treasurer. Such signatures may be facsimiles if the certificate is signed by a transfer agent, or
by = registrar, other than a director, officer or emaployee of the carporation, In case any officer who has signed or



whose facsimile signature has been placed on such certificate shall have ceased 10 be such officer before such

certificate is issued, it may be issued by the corporation with the same effect as if he were such officer at the time of
its issue.

Bvery certificate issued for shares of stock at a time when such shares are subject to any restriction on transfer
pursuant to the articles of organization, these by-laws of any agreement to which the corporation is a party shall have
the restriction noted conspicuously on the certificate and shall also set forth on the face or back of the cerrificate
either (i) the full rext of the restriction or (il) a statement of the exigtence of such restriction and a statement that the
corporation will furnish a copy thereof to the holder of such certificate upon written request and without charge.

Every certificate issued for shaves of stock at a time when the corporation is authorized to issue more than one
class or series of stock shall set forth on the face or back of the certificate either (i) the full text of the preferences,
voting powers, qualifications and special and relative rights of the shares of each class and series, if any, authorized
to be issued, as set forth in the articles of orgenization, or (i) a statement of the existence of such preferences,

powers, qualification and rights and a statement that the corporation will furnish a copy thersof to the holder of such
certificate upon written request and withont charge.

SeCTION 2. Transfers, The Board of Directors may make such rules and regnlations not inconsistent with. law,
with the articles of organization or with these by-laws as it deems expedient relative to the issue, wansfer and
registration of stock certificates. The Board of Directors may #ppoint one or more banks or trust companies,
including one which is a subsidiary of the corporation, as transfer agents and registrars of the shares of stock of the
corporation and may require all stock certificates to be signed by such a wansfer agent or registrar or both. Except as
otherwise provided by law, by the articles of organization or by these by-laws, the corporation shall be entitled ta
treat the record holder of any shares of stock as shown on the books of the vorporation as the holder of such shares
for all purposes, including the right 1o receive notice of and to vote at any meeting of stockholders and the right to
receive any dividend or other distribution in respect of such shares.

SECTION 3. Record Date, The Board of Directors may fix in advance a time, which shall be not more than sixty
dsys before the date of any meeting of stackholders or the date for the payment of any dividend or the making of any
distribution to stockholders or the last day on which the consent or dissent of stockholders may be effectively
expressed for any purpose, as the record date for determining the stockholders having the right o notice of and to
vote at such meeting and any adjournment thereof o the right ta receive such dividend or distribution or the right to
give such consent or dissent, and in such case only stockholders of record on such record date shall have such right,
notwithstanding any transfer of stock on the books of the corporation after the record date; or without fixing such
record date the directors may for any of such purposes close the transfer books for all or any part of such period. If
10 record date is fixed and the transfer books are not closed, (i) the record date for determining stockhalders having
the right to notice of or to vote at a meetmg of stockhalders shall be at the close of business on the day next
preceding the day on which notice is given, and (if) the record date for determining stockholders for any other
purpose shell be at the close of business on the day on which the Board of Directors acts with respect thereto.

SECTION 4. Lost Certificates. The Board of Director may, except as otherwise provided by law, determine the

conditions upon which a new certificate of stock may be issued in place of any certificate alleged to have been lost,
murilated or destroyed.

ARTICLE V
Miscellaneous Provisions

SECTION 1. Fiscal Year, The fiscal year of the corporation shall begin on the first day of January in each year
and end on the last day of December next following.

SECTION 2. Corporate Seal. The seal of the corporation shall be in such form as shall be determined from fime to
time by the Board of Directors,



SECTION 3. Corporate Records. The original, or attested copies, of the articles of organization, by-Jaws and
records of all meetings of the incorparators and stockholders, and the stock wansfer records, which shall contain the
names of all stockholders and the record address and the amount of stock held by each, shall be kept in the
Commonwealth of Massachusetts at the ‘principal office of the corporation in said Cormmonwealth or at an office of
its tansfer agent or of its clerk or of its resident agent, if any. Said copies and records need not all be kept in the
same office. They shall be available at all reasonable times during regular business hours for inspection by any
stockholder for any proper purpose but not if the purpose for which such inspection is sought is to secure a list of
stockholders or other information for the purpose of selling said list or information or copies thereof or of using the
same for a purpose other than the interest of the applicant, as a stockholder, relative 1o the affairs of the corporation.

SECTION 4. Voting of Securities, Except as the Board of Directors may otherwise preseribe, the chaimman of
the Board of Directors, if there he one, the president and the treasurer and each of them acting singly shall have full
power and authority in the name and behalf of the corporation, subject to the instructions of the Board of Directors,
10 waive notice of, 10 attend, act and vote at, and t0 appoint any person or persons to act ag proxy or arnorney in fact
for this corporation (with or without power of substinttion) at, any meeting of stockholders or shareholders of any
other corporation or organization, the securities of which may be held by this corporation.

SEcTION 5. MGL Chapter 110D, The provisions of Chapter 110D of the General Laws shall not apply to this
corporation on or after January 1, 1988, provided that this Board reserves its right under Chapter 110D to
subsequently amend the by-laws to accept the provisions of Chapter 110D. (Added 12/17/87)

ARTICLE VI
Amendments

Except as otherwise provided by the articles of organizarion, these by-laws may be alered, amended or repealed
at any annual or special meeting of the stockholders by the affirmative vote of a majority of the shares of stock then
jssued, outstanding and extitled to vote, provided notice of the substance of the proposed alteration, amendment or
repeal is given in the notce of the meeting. These by-laws may ealso be altered, amended or repealed by vote of 2
majority of the directors then in office, except with respect to any provision which by law, by the articles of
organization or by these by-laws requires action by the stockholders, Action by the stockholders is required to alter,
amend or repeal this Arricle VI so as 1o increase the power of the directors or reduce the power of the stockholders to
alter, amend or repeal these by-laws, Not later than the time of giving notice of the meeting of the stockholders next
following the making, amending or repealing by the directors of any by-law, notice thereof stating the substance of

such change shall be given to all stockholders entitled to vote on amending the by-laws, Any by-law adopted by the
directors may be amended or repealed by the stockholders. (Amended 9/20/90)

-
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Edward D. Farley

STATE STREET. Clerk

For Everything You invest In= 225 Frankiin Strest

Boston,.MA 02110-2804

Telgphone: 617 664 6553
Facsimile: 617 664 4747
edfarfey@statestreet.com

November 19, 2003

- VIA U.S. MAIL AND ELECTRONIC MAIL

‘Mr. David A. Smith
6300.Stevenson Avenue, #413
-Alexandria, VA 22304

Dear Mr. Smith:

State Street received on November 5, 2003 a copy of your letter dated November 5, 2003,
submitting your “Co-sponsored Proposal” for inclusion in State Street’s proxy materials relating -
to its 2004 annual meeting. Further, State Street received a copy of a confirmation letter dated
November 5, 2003 from Todd M. Wesche on November 5, 2003 and a separate confirmation
letter dated November 5, 2003 from James E. Mulvey on November 7, 2003, both stating an
intention to be a co-sponsor of the proposal. As requested in your letter and the confirmation
letters sent by your co-sponsors, State Street will direct all correspondence regarding the proposal
to your attention, and will send copies of all such correspondence to Mr. Wesche and Mr.
Mulvey.

Rule 14a-8 of the Securities Exchange Act of 1934 contains eligibility and procedural
requirements for stockholders who wish to include a proposal in a company’s proxy materials.
As discussed below, you and your co-sponsors have not met the eligibility requirements.

You stated in your letter dated November 5, 2003 that you have continuously held one share of
State Street common stock for more than one year and enclosed with that letter a printout from an
E*Trade Financial website showing buy and sell orders with respect to State Street common stock
made through your E*Trade Financial account from July 25, 2002 to November 5, 2003 as proof
of this assertion. Mr. Wesche and Mr. Mulvey have asserted that they have owned 67 -shares and
150 shares, respectively, of State Street common stock for more than one year but have not
submitted any evidence to support these assertions. You and your co-sponsors are not listed as a
record holder of State Street common stock in the company’s books and records. As a result,
consistent with Rule 14a-8(f), State Street hereby notifies you that you and your co-sponsors have
failed to prove your eligibility to submit a proposal under Rule 14a-8.

Pursuant to Rule 14a-8(b), in order to be eligible to submit a proposal to be included in State
Street's proxy materials, you, together with your co-sponsors, must have continuously held at
least $2000 in market value of State Street common stock for at least one year at the date you
submitted the proposal and must continue to hold those securities through the date of the

. Company's annual meeting of stockholders. You and your co-sponsors must prove your
eligibility to State Street in one of two ways. The first way is to submit to the Company a written
statement from the record holder of your and your co-sponsors’ securities verifying that, at the
time the proposal was submitted, you and your co-sponsors continuously held the securities for at
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least one year. The second way to prove ownership applies only if you or your co-sponsors have
filed a Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, or amendmeénts to those
documents or updated forms, reflecting your ownership of the shares as of or before the date on -
which the one-year eligibility period begins. If you or your co-sponsors have filed one of these
documents with the SEC, you or your co-sponsors may demonstrate eligibility by submitting to
State Street: (A) a copy of the schedule and/or form, and any subsequent amendments reporting a
change in ownership level; (B) your written statement that you continuously held the required
number of shares for the one- year period as of the date of the statement; and (C) your written
statement that you intend to continue ownership of the shares through the date of the annual
meetlng

In addition, your proposal though purporting to be a single item of business, consists of two
separate proposals.. The first proposal urges the shareholders to adopt an amendment to the By-
laws of the Company that would provide that every shareholder proposal to amend the By-laws
shall be included, verbatim, in the corporation’s proxy materials for the next meeting of -
shareholders with checkboxes included on the proxy card. The second proposal urges the
shareholders to adopt an amendment to the By-laws that would provide that any amendments to
the By-laws made by the Board of Directors of the Company shall require ratification of the
shareholders at the next meeting of the shareholders. Pursuant to Rule 14a-8(c), you and your co-
sponsors may not submit more than one proposal for a particular stockholders’ meeting. In order
for your “Co-sponsored Proposal” to be eligible for inclusion under Rule 14a-8, you and your co-
sponsors must recast it so as to conform with Rule 14a-8(c). '

Since you and your co-sponsors did not prove.your eligibility at the time you submitted your
proposal, you and your co-sponsors must prove your eligibility and submit your revised proposal
as discussed above by responding to this letter. Under Rule 14a-&(f), your response to this letter .
must be in writing, addressed to the undersigned, postmarked, or transmitted electronically, no
later than 14 days from the date you receive this notification. State Street may exclude your
proposal from its proxy materials if you and your co-sponsors do not meet the eligibility
requirements. .

Rule 14-8 sets forth numerous circumstances in which State Street may appropriately omit a
proposal and supporting statements from its proxy materials even if all of the requirements
described in the preceding paragraphs are met. Please be advised that this letter in no manner
waives the Company's right, in the event it chooses to exercise this right, to take all action
available to it under Rule 14a-8, or otherwise, to cause the proposal to be omitted from State
Street's 2004 proxy statement.

Sincerely,

St D %AV

Edward D. Farley

cc. Todd M. Wesche
James E. Mulvey
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Wednesday, November 26, 2003

Mr. David A. Smith

6300 Stevenson Avenue, #413
Alexandria, VA 22304
corpgovactivist@hotmail.com

Mr. Edward D. Farley, Esquire Mr. Robert F. Hayes, Esquire
Clerk of State Street Corporation Partner — Ropes & Gray

225 Franklin Street One International Place
Boston, MA 02110 Boston, MA 02110
edfarley@statestreet.com RHayes@ropesgray.com

Re:  Mr. Farley’s Defective Letters and E-Mail Dated November 19 and November 20, 2003

Gentlemen:

I am writing to Mr. Farley, in reply to his letters and e-mail to me last week, and to Mr. Hayes,
for reasons that should become clear below. I make reference to the following Items in this letter:

1.

the letter that Mr. Joseph P. Sergienko e-mailed for Mr. Farley, dated Wednesday,
November 19, 2003, in which Mr. Farley notified my co-sponsors and me that we
must provide proof of our beneficial ownership under Rule 14a-8(b), and notified us
that the Corporation considers our co-sponsored proposal to constitute two proposals;

the e-mails that I sent to Mr. Farley, dated November 19 and 20, 2003, seeking
clarification from him, consistent with his fiduciary duties to me in his capacity as a
corporate officer, regarding what specific documentation would be required to
address and cure the Corporation’s complaint with respect to the co-sponsors’ and my
proof of beneficial ownership/eligibility under Rule 14a-8(b);

the e-mail that [ received from Mr. Farley, dated November 20, 2003, refusing to
provide the clarification sought by the e-mails described in Item 2 above;

the last paragraph of the letter that Mr. Sergienko e-mailed for Mr. Farley, dated
Thursday, November 20, 2003; and

the e-mail that I sent in reply to the letter described in Item 4 above, dated Thursday,
November 20, 2003, calling the recipients’ attention to the custom ‘Properties” tab of
the MS Word document enclosed with Mr. Sergienko’s e-mail, which show Mr. Hayes’
name and Ropes & Gray e-mail address in the information denoting the letter’s author.

Upon subsequent additional review, [ have discovered that the custom “Properties” tab of the
letter described in Item 1 above also shows Mr. Hayes as the author of that letter as well. Since
both Items 1 and 4 have this curiosity in common, I have co-addressed this letter to Mr. Hayes.
Additional reasons for this decision should become clear later in this letter. Taking as given that



Mr. Edward D. Farley, Esquire — Clerk of State Street Corporation
Mr. Robert F. Hayes, Esquire — Partner, Ropes & Gray

November 26, 2003

Page 2 of 31

Mr. Hayes is the author of Item 1, [ note that he had 14 days, under Exchange Act Rule 14a-8(f),

to research applicable interpretive authority as he composed Item 1, and to draft accordingly. The
body of Item 1 reads as follows (yellow highlighted/bracketed materials are my comments):

Dear Mr. Smith:

State Street received on November 5, 2003 a copy of your letter dated November
5, 2003, submitting your “Co-sponsored Proposal” for inclusion in State Street’s
proxy materials relating to its 2004 annual meeting. Further, State Street received
a copy of a confirmation letter dated November 5, 2003 from Todd M. Wesche on
November 5, 2003 and a separate confirmation letter dated November 5, 2003
from James E. Mulvey on November 7, 2003, both stating an intention to be a co-
sponsor of the proposal. As requested in your letter and the confirmation letters
sent by your co-sponsors, State Street will direct all correspondence regarding the
proposal to your attention, and will send copies of all such correspondence to Mr.
Wesche and Mr. Mulvey

Rule 14a-8 of the Securities Exchange Act of 1934 contains eligibility and
procedural requirements for stockholders who wish to include a proposal in a
company’s proxy materials. As discussed below, you and your co-sponsors have
not met the eligibility requirements.

You stated in your letter dated November 5, 2003 that you have continuously held
one share of State Street common stock for more than one year and enclosed with
that letter a printout from an E*Trade Financial website showing buy and sell
orders with respect to State Street common stock made through your E*Trade
Financial account from July 25, 2002 to November S, 2003 as proof of this
assertion. Mr. Wesche and Mr. Mulvey have asserted that they have owned 67
shares and 150 shares, respectively, of State Street common stock for more than
one year but have not submitted any evidence to support these assertions. You and
your co-sponsors are not listed as a record holder of State Street common stock in
the company’s books and records. As a result, consistent with Rule 14a-8(f), State
Street hereby notifies you that you and your co-sponsors have failed to prove your
eligibility to submit a proposal under Rule 14a-8.
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Pursuant to Rule’ 14a—8( ent below], in order to be eligible to submit
a proposal to be included in State Street’s proxy materials, you, together with
your co-sponsors, must have continuously held at least $2000 in market value of
State Street common stock for at least one year at the date you submitted the
proposal and must continue to hold those securities through the date of the
Company’s annual meeting of stockholders. You and your co-sponsors must
prove your eligibility to State Street in one of two ways. The first way is to submit
to the Company a written statement from the record holder of your and your co-
sponsors’ securities verifying that, at the time the proposal was submitted, you
and your co-sponsors contlnuously held the securities for at least one year. The
secondﬂway to prov ' if ou or your co- sponsors have filed

In addition, your proposal though purporting to be a single item of business,
consists of two separate proposals. The first proposal urges the shareholders to
adopt an amendment to the By-laws of the Company that would provide that
every shareholder proposal to amend the By-laws shall be included, verbatim, in
the corporation’s proxy materials for the next meeting of shareholders with
checkboxes included on the proxy card. The second proposal urges the
shareholders to adopt an amendment to the By-laws that would provide that any
amendments to the By-laws made by the Board of Directors of the Company shall
require ratification of the shareholders at the next meeting of the shareholders.
Pursuant to Rule 14a-8(c), you and your co-sponsors may not submit more than
one proposal for a particular stockholders’ meeting. In order for your “Co-
sponsored Proposal” to be eligible for inclusion under Rule 14a-§ you and your

gistrants’ arguments that the
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Since you and your co-sponsors did not prove your eligibility at the time you
submitted your proposal, you and your co-sponsors must prove your eligibility
and submit your revised proposal as discussed above by responding to this letter.
Under Rule 14a-8(f), your response to this letter must be in writing, addressed to
the undersigned, postmarked, or transmitted electronically, no later than 14 days
from the date you receive this notification. State Street may exclude your proposal
from its proxy materials if you and your C0-Sponsors do not meet the ehglblhty
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Rule 14-8 sets forth numerous circumstances in which State Street may
appropriately omit a proposal and supporting statements from its proxy materials
even if all of the requirements described in the preceding paragraphs are met.
Please be advised that this letter in no manner waives the Company’s right, in the
event it chooses to exercise this right, to take all action available to it under Rule
14a-38, or otherwise € roposal to be omitted from State Street’s 2004

Sincerely,
Edward D. Farley [R
cc:  Todd M. Wesche [and] James E. Mulvey

The above letter arrived in my Inbox at 1:13 p.m. ET, Wednesday, November 19, 2003.
Within twenty minutes, I promptly contacted my co-sponsors, Mr. Mulvey and Mr. Wesche, to
advise them of the need to obtain proof of our beneficial ownership of the Corporation’s
common stock for the period specified under Rule 14a-8(b). At 2:13 p.m. ET, unaware at that
point in time of the authorship information shown in the custom “Properties” tab of the above
letter, I replied to Mr. Sergienko and to Mr. Farley, by e-mail, as follows:

Mr. Sergienko — Thank you for sending this along.
Mr. Farley —

I have forwarded a copy of your letter to Mr. Mulvey and Mr. Wesche, and have
advised them of the need to obtain a letter from each of our respective brokerages,
evidencing our continuous ownership of our respective shares since at least
November 10 2002 (one year prior to the submission deadhne of November 10,

003.] I have every
conﬁdence that each of us will be able to supply information from our respective
brokerages that is sufficient to cure the eligibility defect of which you complain.
However, one question immediately arises: since the nominal “record holder” of
our respective shares is no doubt Cede & Co., as nominee for DTCC, a depository
which in turn holds for our respective brokerages, will letters from our respective
brokerages suffice to cure the eligibility defect of which you complain, or will the
Corporation insist that our respective letters come from Cede & Co., as the




Mr. Edward D. Farley, Esquire — Clerk of State Street Corporation

Mr. Robert F. Hayes, Esquire —~ Partner, Ropes & Gray

November 26, 2003

Page 7 of 31
nominal “record holder”? Please answer in light of Sarrouf'v. New England
Patriots, a case decided by the Massachusetts Supreme Judicial Court (and a case
in which Mr. Donovan, a partner at Ropes & Gray, represented the losing side,
incidentally), in which the SJC held that overly technical requirements that “street
name” holders evidence their stock ownership through the nominal “record
holder” are contrary to the principles and spirit embodied in applicable MA
statutes. I have a nice clean copy of the SJC’s decision in Sarrouf, if you need me
to send it along (having seen the Corporation’s law library, however, and given
that Mr. Donovan represented the losing side, I doubt this will be necessary, but
the offer stands). Thank you for your immediate reply on this point, as 14 days is
not a lot of time, particularly with the Thanksgiving holiday next week.

I will respond more formally by letter to the other points raised in your letter after
I’ve had a chance to consult with my co-sponsors. However, at first blush, it is my
own personal view that your contention that our co-sponsored proposal actually
constitutes two proposals is an argument best reserved for the SEC Division of
Corporation Finance under the no-action letter process, should the Corporation
elect to pursue that process before the SEC. We advanced a proposed amendment
to the Corporation’s By-laws. Whether or not the language of that amendment
would serve to effectuate two or more parsable changes to the current way of
doing things at State Street Corporation is immaterial, in my view. You do not
and cannot contend that our proposal, together with supporting statement,
exceeded 500 words. Tellingly, your letter did not refer to any applicable no-
action letters that would serve to bear out your contention, which in my
experience usually means that neither the Corporation nor its attorneys at Ropes
& Gray found any such supporting authority, and you’re just making it up as you
go along, not to put too fine a point on it. If you are aware of any such supporting
interpretive authority issued by the SEC or the courts, please do send along
another letter providing citations to said authority.

Meanwhile, I wish you a pleasant day, and I am of course

Sincerely yours,
— David A. Smith

Immediately after sending this e-mail to Mr. Sergienko and Mr. Farley, I notified my co-
sponsors that I had sought this clarification from Mr. Farley, and advised my co-sponsors that I
would pass along whatever clarification I received from Mr. Farley. In my view, I had every
reason and right to expect to receive substantive clarification from Mr. Farley. He is, after all, a
corporate officer (who was recently promoted from Assistant Clerk to Clerk of the Corporation),
and he therefore owes the fiduciary duties of loyalty and care to the Corporation’s shareholders —
whether they are “registered” or “beneficial” (a point the MA SJC might very well be inclined to
punctuate for him and for Ropes & Gray, if both remain stubbornly obtuse on the matter after
reading the contents of this letter). My co-sponsors and I were prepared (and remain prepared) to
take appropriate actions to establish our beneficial ownership/eligibility under Rule 14a-8(b),
consistent with any legally supportable clarification I receive from Mr. Farley, Mr. Hayes, etc.
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On Thursday, November 20, 2003, [ was prepared to visit my brokerage branch to obtain a
letter to evidence my continuous beneficial ownership of my State Street stock since at least
November 5, 2002. I was on standby, awaiting Mr. Farley’s anticipated response to the e- mail
that is block quoted above. Given brokers’ hours (i.e., given the need to visit my brokerage with
enough lead time to explain my request to a branch employee and obtain the documentation in
question from him or her), at 11:56 a.m. ET, I sent this follow-up e-mail to Mr. Farley:

Mr. Farley —

1 am awaiting your reply to the re-forwarded e-mail below [which 1§ the-e-mail block
quoted on the preceding two pages above), so that I know whether to go to my
brokerage today, or to contact Cede & Co. to obtain my beneficial ownership proof
letter (and so that I can relay that information to Mr. Mulvey and Mr. Wesche, so
that they, too, may obtain their respective beneficial ownership proof letters). The
question I posed to you is simple, and requires a simple answer, framed in reference

to Sarrouf’v. New England Patriots.
Rule 14a-8(b)(2)(i) reads, as follows:

“If you are the registered holder of your securities, which means that your name
appears in the company’s records as a shareholder, the company can verify your
eligibility on its own, although you will still have to provide the company with a
written statement that you intend to continue to hold the securities through the
date of the meeting of shareholders. However, if like many shareholders you are
not a registered holder, the company likely does not know that you are a
shareholder, or how many shares you own. In this case, at the time you submit
your proposal, you must prove your eligibility to the company in one of two
ways:

The first way is to submit to the company a written statement from the ‘record’
holder of your securities (usually a broker or bank) verifying that, at the time you
submitted your proposal, you continuously held the securities for at least one year.
You must also include your own written statement that you intend to continue to
hold the securities through the date of the meeting of shareholders ...”

Implicit in the foregoing is that a written statement from a “broker or bank” will
suffice for the purposes of establishing eligibility under Rule 14a-8(b). However,
given the nitpicking nature of your letter yesterday, and given the specious
arguments that the Corporation has advanced in the past about “registered” or
“record” stockholders vs. “beneficial” or “street name” stockholders, one cannot
be too careful about such things, really. Rather than assuming that a letter from
our respective brokerages will suffice, in the Corporation’s “view”, I am seeking
clarification from you on whether that is the case, or whether the Corporation’s
“view” is that only a letter from Cede & Co., as nominee for DTCC, a depository
that in tun holds for our respective brokerages, will suffice.

Given the 14-day clock involved, I really must insist that you respond to my
question no later than 1:15 p.m. today (24 hours from the e-mail containing your
[defective notice] letter), so that I can ether drop into my local brokerage office
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today, or contact Cede & Co. today to obtain my beneficial ownership proof
letter, as the case may be, depending upon the answer I receive from you.

Failure to respond to this e-mail with the requested answer within that timeframe
may constitute grounds for equitable tolling of the 14-day clock involved. Of
course, if the Corporation were to decide to take Messrs. Mulvey, Wesche, and
me at our respective written representations that we have each held our respective
shares for at least one year prior to November 5, 2003, and waive the overly
technical reading of Rule 14a-8(b), in writing with your signature, that would be
an acceptable alternative, grounded in basic decency.

Not that I'm holding my breath.

Thank you for your immediate response within the timeframe outlined above.
Given that the Corporation and its attorneys took the full 14 days from receipt of
our proposal to come up with the nitpicking letter you sent, I assume that every
conceivable angle of the issue has been flogged to death internally, and that the
answer I’'m seeking is readily at hand. I appreciate your time, and am of course

Sincerely yours,
— David A. Smith

An hour later, at 12:55 p.m. ET on Thursday, November 20, 2003, I received this e- mail from
M. Farley: “Mr. Smith, In answer to your question regarding Rule 14a-8 eligibility, you and
your co-sponsors are responsible for proving your eligibility consistent with Rule 14a-38,
including 14a-8(b)(2)(1) as previously described to you. ~ Ed Farley”.

Again, please compare Mr. Farley’s tersely worded response, on the one hand, to the SEC
no-action letters in Boise Cascade Corporation, Duke Realty Corporation, and Sysco
Corporation, cited earlier, on the other hand. Please also note that recent SEC staff bulletins
directly address a registrant’s obligation to provide adequate and specific guidance to proponents
about the documentation required to cure any eligibility deficiencies arising under Rule 14a-8(b),
without regard to the registrant’s perception of the proponents’ familiarity with Rule 14a-8.

Please also take into consideration: (1) the statutory and common law duties of loyalty and
care arising under the laws of Massachusetts with respect to corporate officers such as Mr. Farley
(bearing in mind that, to the extent that these duties require more of him than the explicit terms
of Rule 14a-8 do, state law controls); (2) Rule 11 of the Federal and/or Massachusetts Rules of
Civil Procedure; (3) Exchange Act Rule 14a-9 — False or Misleading Statements; and (4) the so-
called “giggle test”, as Chief Judge Margaret Marshall of the MA Supreme Judicial Court, or
The Honorable Nancy Gertner, of the U.S. District Court in Boston, might apply that test to the
tersely worded e-mail from Mr. Farley. I am given to believe that both jurists have a delightfully
infectious giggle, which I suspect would ring forth were anyone to try to sell Mr. Farley’s tersely
worded e-mail as being all he that is obligated to say on the eligibility issue under Rule 14a-8(b).
(As an aside, I had a front row seat earlier this year during oral arguments in the U.S. Supreme
Court during Lawrence, et al. v. Texas, and witnessed the Supreme Court Justices’ and the
audience’s spontaneous application of the “giggle test” in response to some of the more ludicrous
and risible arguments that Texas advanced in that case — it wasn’t a pretty sight, and I would not
have wanted to have stood in the Texas attorney’s shoes when it happened.)
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In light of the foregoing considerations, I once again demand that Mr. Farley immediately
cure his defective notice letter of the 19", and I demand that he amend and extend his tersely
worded e-mail response of the 20™. In light of the foregoing, Mr. Farley may also wish to
consider the advisability of explicitly disclaiming his earlier remarks in those writings, and he
may also wish to consider the advisability of including a written apology if and when he does so.

Moreover, given that Mr. Hayes “advised” my co-sponsors and me, in Item 1, that the
Corporation explicitly reserves the right “to take all action available to it under Rule 14a-8, or
otherwise, to cause the proposal to be omitted from State Street’s 2004 proxy statement”, please
allow me to return the favor in the politest manner possible. Without presuming to speak for my
co-sponsors on this point, I explicitly reserve the following rights, without waiving any others I
may have available to me under any regulatory, statutory, or common law framework, and
entirely consistent with, and in harmony with, certain previous representations I have made:

o [ expressly reserve the right to defend against and/or rebut any action management
elects to initiate, under Rule 14a-8(j), or otherwise, that seeks to cause the proposal to
be omitted from State Street’s 2004 proxy statement;

¢ I expressly reserve the right to seek joinder with any third party/ies who file(s) claims
against management for its conduct relating to the co-sponsored proposal or the 2004
Annual Meeting;

o I expressly reserve the right to file counterclaims against the Corporation and/or any
corporate officer, director, or legal advisor, for its/their conduct relating to the co-
sponsored proposal (including, for example, counterclaims for breaches of the duties
of loyalty and care, or of Rule 14a-9, as alluded to above), should the phrase or
otherwise envision the Corporation initiating litigation to thwart the proposal; and

» I expressly reserve the right to assist any third party/ies who may elect to institute
legal proceedings against management, arising out of management’s conduct with
respect to the co-sponsored proposal or the 2004 Annual Meeting. Such assistance
may include, but would not be limited to: (1) providing sworn affidavits, with
exhibits, to any such third party/ies; (2) agreeing to be deposed by any such third
party/ies; (3) evaluating other witnesses’ testimony for any such third party/ies in
light of certain documents, recordings, etc. that I have at my disposal; and/or (4)
facilitating the retrieval of documents from others who I know or believe to have
pertinent materials that might be helpful to any such third party/ies who may
independently elect to institute legal proceedings against management, arising out of
management’s conduct with respect to the proposal or the 2004 Annual Meeting.

Though polite, I hope and trust that the foregoing express reservation of my rights is also
quite plain to management and to the putative experts at Ropes & Gray.

One source notes: “a company may (but is not required to) request documentation from the
proponent about its claim that it is the beneficial owner of the required amount of securities for
the requisite period and has the intent to hold the securities through the meeting date.” This
source adds: “Under Rule 14a-8(b)(1)(1) and (ii), a company must request proof from proponents
within 14 calendar days after receiving a proposal. While a company may still request no-action
relief if it fails to send a timely notice to the proponent, the staff normaily gives the proponent
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additional time to provide the information.” This source goes on to note that: “The SEC staff
normally will review the company’s notice to the proponent to ensure that it properly requested
that the proponent cure any deficiencies. The staff’s investigation is done on its own initiative,
not only when a proponent points out a deficiency. Specifically, the request must describe how
the proponent may document ownership and must make clear that the proponent must respond
within 14 calendar days. One way for a company to do this is by providing the proponent with a
copy of Rule 14a-8 and referring to the applicable provisions in the rule. However, merely
providing a copy of the rule is not sufficient to comply with the notice requirement. If the
company’s request is deficient in any way, the staff normally provides proponents with seven
more calendar days from the date of the staff’s response letter to respond fully to the company’s
corrected request.” [Emphasis added.]

Within 15 minutes of receiving Mr. Farley’s tersely worded e-mail, at 1:10 p.m. ET on
Thursday, November 20, 2003, I sent him the following reply: “Mr. Farley — You have ten more
minutes from the timestamp of this e-mail to answer the question substantively, or else I deem the
14-day clock to be tolled by one day, and I intend to formally seek interpretive guidance from the
Division of Corporation Finance staff at the SEC, with copies of my formal request sent to certain
United States Senators. You owe Mr. Mulvey, Mr. Wesche, and me the fiduciary duties of loyalty
and care. [ am simply asking that you answer my question, with specificity, in a matter [sic; this
word should read “manner”] that reflects those duties, so that each of us can take the steps we need
to take in order to completely satisfy the Corporation’s complaint wih respect to Exchange Act
Rule 14a-8(b). [ am of course Cordially yours, — David A. Smith”. Three minutes later, I sent him
another e-mail, correcting the word “matter” to read “manner”, and extended his clock accordingly.

Mr. Farley did not avail himself of the opportunity to amend and extend his reply, consistent
with his fiduciary duties of loyalty and care as a corporate officer, within the timeframe allotted.
Rather, at 3:48 p.m. ET, Mr. Sergienko sent me an e-mail, with the letter described in Item 4
enclosed. The last paragraph of that letter reads:

As to any other assertions or questions in your most recent emails, consult the
rules or your own counsel.

s

Sincerely, Edward D. Farley [Robert F. Hayes]

Once again, please compare Mr. Farley’s repeated refusal to supply substantive clarification,
as requested, with the SEC no-action letters, Exchange Act Release, SEC staff bulletins, and
other interpretive authority cited to or alluded to earlier in this letter. I maintain that Mr. Farley’s
notice to my co-sponsors and me is, and remains, defective until cured as demanded.

Upon receiving Item 4, I checked the “Properties™ tab in Microsoft Word. Doing so revealed
Mr. Robert F, Hayes (a partner at Ropes & Gray since 1976 and an associate there since 1966),
as the author. As detailed later in this letter, this is not the first time this curious oddity has come
to light. Given Mr. Hayes’ putative expertise in securities law matters, his many years of
practice, and his colorful and storied background as an attorrey, it is perhaps a great and sincere
compliment to my co-sponsors and me that such an eminent attorney has been detailed to attempt
to thwart the inclusion of our proposal, as is, in the Corporation’s proxy materials for the 2004
Meeting. Certainly, it becomes ludicrous and risible, in my view, for State Street to suggest that
the proposal is not worthy of serious consideration, simply given who Mr. Hayes is.
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At 4:55 p.m. ET on Thursday, November 20, 2003, I responded with the e-mail described in
Item 5. Enclosed with that e-mail was an enclosure that had a screenshot of the “Properties” of
the Microsoft Word document described in Item 4, which reveals Mr, Hayes as its author:

. 412457209

RHayss@ropesgray.com
. Hayes, Robert F.

On the morning of Friday, November 21, 2003, it occurred to me to double check the
defective notice letter that my co-sponsors and I received from Mr. Farley dated Wednesday,
November 19, 2003 (Item 1). Sure enough, as shown by the following screenshot of the
“Properties” of that Microsoft Word document, Mr. Hayes is shown as that ktter’s author, too:

_ReviewingToalsSho...
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This is not the first time that the mysterious Mr. Hayes has surfaced. His silhouette first
popped up on the sonar screen, so to speak, on March 10, 2000. On that date, Mr. Farley (then
Assistant Clerk of the Corporation) phoned Mr. Patrick A. Jorstad at home, and left him the
following voicemail at 3:56 p.m. ET:

Hello, this is Ed Farley calling from State Street for Patrick Jorstad. Mr. Jorstad,
this is just a courtesy call concerning the Securities and Exchange Commission’s
letter dated March 2", We expected your response by now and we haven’t
received it. My number is [phone number redacted]. Thank you.

I am not certain, but it is my belief that a permanent copy of Mr. Farley’s recorded voicemail
was archived for safekeeping. If you would like, I can check on that and — assuming that the
sound recording still exists — I would be perfectly willing to put forth my very best effort to
attempt to obtain a copy for you to review.

Please see Mr. Jorstad’s letter to Mr. Farley dated March 13, 2000, which may be found here:
http://www .shareholdersonline.org/pdf/31300farley.pdf. As detailed in Mr. Jorstad’s letter (and
as [ can personally attest, since I was present, firsthand, to personally witness the events
described therein), Mr. Jorstad was unaware of the existence or content of the SEC’s no-action
letter dated March 2, 2000. When Mr. Jorstad returned Mr. Farley’s phone call to apprise him of
this fact, Mr. Farley offered to have a copy of the no-action letter delivered by private courier to
Mr. Jorstad that same day (Friday, March 10, 2000).

Later that Friday evening, the mysterious Mr. Hayes had a letter couriered over from the K
Street offices of Ropes & Gray in Washington, DC, bearing his signature. That letter is the
aforementioned first blip on the sonar screen, so to speak. That letter, dated March 10, 2000,
included a truncated copy of the SEC’s March 2™ no-action letter as an enclosure. To see the
letter, with its enclosure, please see: http://www.shareholdersonline.org/pdf/030200courier.pdf.
For convenience, the text of Mr. Hayes’ letter follows (but the enclosure bears looking at online):

Dear Mr. Jorstad:

On behalf of State Street Corporation, I enclose a copy of a letter from the
Securities and Exchange Commission dated March 2, 2000 sent to the Company
and you by the Commission, relating to your proposal for the State Street proxy
statement and proxy. State Street received its copy of the letter on March 2.

State Street expected to receive any proposed revision to your proposal no later
than today, but has not. {f the Company doesn’t hear from you by the close of
business on Monday, March 13, it intends to act accordingly. [Emphasis added.]

Any questions in this regard should be directed to Ed Farley at {phone number
redacted].

Very truly yours,
/s/ Robert F. Hayes
Robert F. Hayes

cc:  Theresa Regan, Special Counsel ~ SEC
Ed Farley, Esq.
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As the header and footer of the referenced enclosure to Mr. Hayes’ letter reveals, the SEC
faxed a copy of the no-action letter to State Street, as the registrant, very late on March 2, 2000.
Why the staff of the SEC did not extend Mr. Jorstad the same consideration, as the proponent,
has remained an open question to this very day, especially given that the no-action letter required
M. Jorstad, as the proponent, to make certain minor modifications to the language of his
proposal and/or supporting statement. Now, thanks to the terse, unresponsive, stubborn, and
obtuse response that Mr. Hayes sent on November 20, 2003 — “As to any other assertions or
questions in your most recent emails, consult the rules or your own counsel.” [emphasis added] -
I believe that I may have discovered the answer to the open question of why the no-action letter
reached State Street, as the registrant, in such a timely manner, without reaching Mr. Jorstad, as
the proponent, in an equally timely manner.

Within the past few years, apparently, the SEC published a Staff Legal Bulletin relating to
the shareholder proposal process under Rule 14a-8. This bulletin was apparently published in a
“plain English”, Q&A format (pursuant to former SEC Chairman Arthur Levitt’s push for more
“plain English” rules and interpretive guidance under the Exchange Act), and was apparently
designed to assist registrants and proponents alike in navigating the shareholder proposal and no-
action letter process. I wish to reiterate and emphasize that I found references to this interpretive
authority only because of, and as a direct result of, Mr. Hayes’ terse, unresponsive, stubborn,
and obtuse letters to me dated November 19 and November 20, 2003. In particular his “go pound
sand” approach to dealing with my reasonable requests for clarification regarding the eligibility
issue under Rule 14a-8(b) prompted me to conduct new research, which has yielded much more
information than management or Mr. Hayes probably would have preferred. The following block
quotes are from the SEC bulletin in question, with my commentary in yellow. After reading this,
I hope that State Street’s officers, including Mr. Farley in particular, have a firmer grasp of the
defects inherent in Mr. Hayes’ letters to me dated November 19, 2003 and November 20, 2003:

B. Rule 14a-8 and the No-Action Process
3. What are the deadlines contained in Rule 14a-8?

..In addition to the specific deadlines in rule 14a-8, our informal procedures
often rely on timely action. For example, if our no- -action response reqmres that
the shareholder rev1se
actlon letter did -wi
afford the shareholder seven calendar days from the date of recezvmg our
response to provide the company with the revisions. In this regard please refer to
questions and answers B.12.a and B.12.b. [Empha: L

10. How do we respond to no-action requests?

We indicate either that there appears to be some basis for the company’s view that
it may exclude the proposal or that we are unable to concur in the company’s
view that it may exclude the proposal. Because the company submits the no-
action request, our response is addressed to the company. However, at the time
we respond to a no-action request, we provide all related correspondence to both
the company and the shareholder. These materials are available in the
Commission’s Public Refer R d on commercially available, external
databases. [Emphasis added m that the Division of Corporation
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12. What is our role after we issue our no-action response?

a. If our no-action response affords the shareholder additional time to
provide documentation of ownership or revise the proposal, but the company
does not believe that the documentation or revisions comply with our no-
action response, should the company submit a new no-action request?

No. For example, our no-action response may afford the shareholder seven days
to provide documentation demonstrating that he or she satisfies the minimum
ownership requirements contained in rule [4a-8(b). If the shareholder provides
the required documentation eight days after receiving our no-action response, the
company should not submit a new no-action request in order to exclude the
proposal. Similarly, if we indicate in our response that the shareholder must
prowde factual support for a sentence in the sup ortmg statement [as the.
no-action letter ‘ ,’OOO} the company
and the shareholder should work toge er to determi the revised
sentence contains appropriate factual support. [Emphasis ]

R i

b. If our no-action response affords the shareholder an additional seven days
to provide documentation of ownership or revise the proposal, who should
keep track of when the seven-day period begins to run?

When our no-action response gives a shareholder time, it is measured from the
date the shareholder receives our response. As previously noted in answer B.10,
we send our response to both the company and the shareholder. However, the
company is responsible for determining when the seven-day period begins to run.
In order to avoid controversy, the company should forward a copy of our
response to the shareholder by a means thaz permzts the company 1o prove the

-hght of the fact

gests that ,ettmg a “date
yes in his letter
unsel to'run afouliof
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C. Questions Regarding the Eligibility and Procedural Requirements of the Rule

4. Rule 14a-8(h)(1) requires that the shareholder or his or her qualified
representative attend the shareholders’ meeting to present the proposal. Rule
14a-8(h)(3) provides that a company may exclude a shareholder’s proposals
for two calendar years if the company included one of the shareholder’s
proposals in its proxy materials for a shareholder meeting, neither the
shareholder nor the shareholder’s qualified representative appeared and
presented the proposal and the shareholder did not demonstrate “good
cause” for failing to attend the meeting or present the proposal. The
following questions and answers address issues regarding these provisions.

a. Does rule 14a-8 require a shareholder to represent in writing before the
meeting that he or she, or a qualified representative, will attend the
shareholders’ meeting to present the proposal?

No. The Commission stated in Release No. 34-20091 that shareholders are no
longer required to provide the company with a written statement of intent to
appear and present a shareholder proposal. The Commission eliminated this
requirement because it “serve[d] little purpose” and only encumbered
shareholders. We, therefore, view it as inappropriate for companies to solicit this
type of written statement from shareholders for purposes of rule 14a-8. In
particular, we note that shareholders who are unfamiliar with the proxy rules may
be misled, even unmtennonally, into believing that a wrltten statement of intent is
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6. What must a éompany do in order to exclude a proposal that fails to
comply with the eligibility or procedural requirements of the rule?

If a shareholder fails to follow the eligibility or procedural requirements of rule
14a-8, the rule provides procedures for the company to follow if it wishes to
exclude the proposal. For example, rule 14a-8(f) provides that a company may
exclude a proposal from its proxy materials due to eligibility or procedural defects
if

» within 14 calendar days of receiving the proposal, it provides the shareholder
with written notice of the defect(s), including the time frame for responding; and

» the shareholder fails to respond to this notice within 14 calendar days of
receiving the notice of the defect(s) or the shareholder timely responds but does
not cure the eligibility or procedural defect(s).

Section G.3 — Eligibility and Procedural Issues, below, contains information that
companies may want to consider in drafting these notices. If the shareholder does
not timely respond or remedy the defect(s) and the company intends to exclude the
proposal, the company still must submit, to us and to the shareholder, a copy of
the proposal and its reasons for excluding the proposal. [Emphasis.added:]

a. Should a company’s notices of defect(s) give different levels of information
to different shareholders depending on the company’s perception of the
shareholder’s sophistication in rule 14a-8?

No. Companies should not assume that any shareholder is familiar with the proxy
rules or give different levels of information to different shareholders based on the
fact that the shareholder may or may not be a frequent or “experienced”
shareholder proponent. [P : Ver {01 nsors and me:]

b. Should companies instruct shareholders to respond to the notice of
defect(s) by a specified date rather than indicating that shareholders have 14
calendar days after receiving the notice to respond?

No. Rule 14a-8(f) provides that shareholders must respond within 14 calendar days
of receiving notice of the alleged eligibility or procedural defect(s). If the company
provides a specific date by which the shareholder must submit his or her response,
it is possible that the deadline set by the company will be shorter than the 14-day
period required by rule 14a-8(f). For example, events could delay the shareholder’s
receipt of the notice. As such, if a company sets a specific date for the shareholder
to respond and that date does not result in the shareholder having 14 calendar days
after receiving the [adequate] notice to respond, we do not believe that the company
may rely on rule 14a-8(f) to exclude the proposal. [Emphasis-added.]

E. Questions regarding revisions to proposals and supporting statements.

In this section, we first discuss the purpose for allowing shareholders to revise
portions of a proposal and supporting statement. Second, we express our views
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with regard to revisions that a shareholder makes to his or her proposal before we
receive a company’s no-action request, as well as during the course of our review
of a no-action request. Finally, we address the circumstances under which our
responses may allow shareholders to make revisions to their proposals and
supporting statements.

2. If a company has received a timely proposal and the shareholder makes
revisions to the proposal before the company submits its no-action request,
must the company accept those revisions?

No, but it may accept the shareholder’s revisions. If the changes are such that the
revised proposal is actually a different proposal from the original, the revised
proposal could be subject to exclusion under

* rule 14a-8(c), which provides that a shareholder may submit no more than one
proposal to a company for a particular shareholders’ meeting; and

G. How can companies and shareholders facilitate our processing of no-
action re quests or take steps to avoid the submission of no-action requests?

Eligibility and Procedural Issues

3. Companies should consider the following guidelines when drafting a letter
to notify a shareholder of perceived eligibility or procedural defects:

. provzde adequate detail about what the shareholder must do to remedy all
; ack to the no-

« although not required, consider including a copy of rule 14a-8 with the notice of
defect(s);

» explicitly state that the shareholder must respond to the company’s notice within
14 calendar days of receiving the notice of defect(s); and

» send the notification by a means that allows the company to determme when the
shareholder recewed the lette ' qg:jess, mi
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Again, after reading the foregoing quotes fom the SEC bulletin, I hope that State Street’s
officers — and in particular, Mr. Farley — have a better understanding of the problems inherent in
Mr. Hayes’ letters to Mr. Jorstad dated March 2, 2000 and to me dated November 19 and 20, 2003.

Returning to the issue of the enclosure that Mr. Hayes included with his couriered letter to
Mr. Jorstad dated March 10, 2000: the header information of Mr. Hayes’ enclosure shows a
timestamp of 22:09 on 03/02/00, names the sending fax machine as “CORP FIN FRONT
OFFICE”, and reveals that the enclosed page constituted page “002” of the fax transmission
from the Division of Corporation Finance. The footer information of the enclosure shows a
timestamp of 12:12 on 03/03/00, names the sending fax machine as “STATE STREET BANK?”,
and reveals that the page constituted page “003” of the second fax transmission. These facts and
circumstances suggest, all but conclusively, that the enclosure that Mr. Hayes included with his
couriered letter was a copy of a page that had been transmitted by the SEC to State Street as page
“002”, and then re-faxed from State Street to Ropes & Gray as page “003”. Neither the
Corporation nor its Ropes & Gray attorneys extended the simple courtesy to Mr. Jorstad of
sharing a copy of the no-action letter with him, prior to the surprise voicemail that Mr. Farley left
for Mr. Jorstad on Friday, March 10, 2000. As shown in the SEC staff’s answer to B.12.b above,
management appears to have borne some obligation to “forward a copy of [the SEC’s no-action]
response to [Mr. Jorstad] by a means that permits the company to prove the date of receipt”.

Mr. Hayes’ letter to Mr. Jorstad arrived by courier at approximately 6:25 p.m. ET, on Friday,
March 10, 2000. In spite of the express language on the face of the no-action letter, in spite of the
Corporation’s and Ropes & Gray’s own neglect, in spite of Mr. Hayes’ putative expertise in
securities law, and in spite of the SEC interpretive materials available to guide him, Mr. Hayes
gave Mr. Jorstad a shorter date certain (until the close of business on Monday, March 13, 2000)
than did the SEC staff (“within seven days after receiving this letter”) to respond with any
modifications to the language of his shareholder proposal and/or supporting statement.

Let the record reflect that Mr. Hayes deemed one business day to be sufficient time for a
first-time proponent who is/was a layperson to digest and respond to the SEC’s no-action letter.
Then — in light of this fact— I invite you to reflect upon whether or not you have a leg to stand on
when you whine or complain whenever I set short deadlines for simple answers. For further
details of the shenanigans leading up to, and including, the oppressive conduct that Mr. Carter,
the former Chairman and CEOQ, engaged in at the 2000 Annual Meeting, please see the following
URL: http://www.shareholdersonline.org/correspondence2000.htm, 03/02/00 through 04/19/00.

For details relating to Mr. Carter’s subsequent sudden resignation as Chairman and CEO of
State Street, and for details about management’s and Ropes & Gray’s botched attempt to resolve
the claims that arose from Mr. Carter’s videotaped actions at the 2000 Annual Meeting, please
see: http://www.shareholdersonline.org/correspondence2000.htm, 04/19/00 through 08/09/00.

Mr. Hayes popped up on the sonar yet again on April 18, 2000, the day before the 2000
Annual Meeting. At a hearing held before The Honorable Nancy Gertner, U.S. District Judge,
Mr. Hayes was present in the courtroom. Mr. Hayes was observed prior to the hearing huddling
with Mr. William L. Patton, Esquire, one of his partners at Ropes & Gray. For the record, two
attorneys from the law firm of Masterman, Culbert & Tully, who have also represented State
Street in the past, were also present in the courtroom that day: Ms. Mary E. O’Neal, Esquire, and
Ms. Patricia A. Granger, Esquire. Mr. Jorstad, Mr. Wesche, and I all three observed Mr. Hayes’
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huddles with Mr. Patton, and we also noted the presence of Attomeys O’Neal and Granger
(frankly, these two particular attorneys’ presence was perplexing at the time).

Even though Mr. Jorstad, Mr. Wesche, and I arrived at the federal court in Boston
approximately thirty minutes before the hearing before Judge Gertner was scheduled to take
place, and even though we exchanged pleasantries with the Ropes & Gray attorneys (including
Mr. Patton) in the hallway outside the courtroom when we arrived, Mr. Patton waited until just a
few moments before the hearing was scheduled to begin to approach the three of us inside the
courtroom. I was engrossed in conversation with Mr. Jorstad and Mr. Wesche, when the two of
them saw Mr. Patton approaching over my shoulder. They advised me that Mr. Patton was
coming over, and I turned to greet him.

At this point in time, and with no explanation offered for why he waited until then to do so
(rather than contacting me prior to the hearing so that I could research the issue), Mr. Patton
informed me of his intention to introduce an oral dismissal motion to the Court, on the grounds
of lack of subject matter jurisdiction (See Rule 12(b)(1) of the Federal Rules of Civil Procedure.)

As you know, Mr. Patton introduced that very oral dismissal motion to the Court. Gently, and
politely, Judge Gertner asked me to establish the federal law(s) upon which her jurisdiction
rested — explaining to me that hers is/was a court of limited, rather than general, jurisdiction.

From my research, I have gathered that Mr. Hayes is hailed as somewhat of a putative expert
on the arcana of securities laws and regulations, specializing in aiding corporate players such as
State Street Corporation and the Putnam Funds (to what end, and with what kind of a skewed,
warped interpretation of where the bright lines are, is open to argument, in my view, and based
on my experience). From that same research and experience, I have drawn the conclusion that
M. Patton — with his disarming manner, Southern drawl, and easygoing charm — is hailed as
somewhat of a crack litigator, or “face man” to put in front of judges and juries. Simply based
upon the observations I made immediately prior to the hearing of April 18, 2000, Mr. Hayes, as
the securities expert in the room, seemed to be briefing, coaching, and programming Mr. Patton
(as the litigator or “face man”) with talking points, reviewing last- minute strategies, etc.

This impression is further borne out by my observation that Mr. Patton gave a startled,
nervous glance — first to me across the aisle from him, then over his shoulder to Mr. Hayes —
when I nervously started answering Judge Gertner’s jurisdictional query by making reference to
specific Exchange Act Rules (e.g., Rule 14a-13, if memory serves). I came away from the
hearing with the immediate and distinct impression that Mr. Patton was a bit panicked at the
prospect that 1 could quote citations to specific Exchange Act Rules on the spot, and that I was
obviously familiar enough with what they each stood for to make a run at answering Judge
Gertner’s jurisdictional question (gentlemen, as an aside and for the record, I have served as
Parliamentarian of several organizations, including the Undergraduate Council at Harvard
College, and seem to have a certain natural knack for learning bodies of rules, and for applying
them fairly; if I ever make it to law school, I hope to ace Civil Procedure as a “1-L").

I am not certain, but it is my belief that a permanent copy of the transcript of this hearing
before Judge Gertner has been archived for safekeeping. If you would like, I can check on that
and — assuming that this “safekeeping copy” of the stenographic record still exists — would be
perfectly willing to put forth my very best effort to attempt to obtain a copy for you, so that you
may review what Mr. Patton and I each represented to Judge Gertner.
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Because of my inexperience and untrained pro se status (not to mention the “intimidation
factor” of appearing before a black-robed federal judge), I failed to offer a sufficient on-the-spot
answer upon which Judge Gertner apparently felt she could lawfully retain jurisdiction of the
matter. To this day, I maintain the highest personal regard for Judge Gertner and for the office of
public trust that she holds. Failing that day at the hearing was very difficult, but it was a useful
lesson that I carry with me to this day. I have likened it to receiving a poor grade from a
professor or instructor I respect, and I view it as one of life’s lessons leamed. It was also at this
point that I began to lose respect for Ropes & Gray as an institution.

The following day, Mr. Carter was yideotaped stating that the specific reason he would not
allow me to speak at the 2000 Annual Meeting in favor of shareholder proposals [ had submitted
was because I had filed suit against the Corporation, or words to that effect. He made these
videotaped remarks in response to the challenge he received from the floor from Mr. Wesche,
and I remain eternally grateful to Mr. Wesche for taking the initiative, and for having the
presence of mind, to call Mr. Carter’s videotaped actions for what they were.

In my opinion, Mr. Carter has no business sitting on any board of any corporation or any
self-regulatory organization (such as the NYSE board), and as long as the First Amendment
remains in force, I’ll say so to anyone who will listen, carefully explaining my view in light of
the facts and circumstarces, in accordance with the often-overlooked notes to Rule 14a-9 that
pertain to opining about a person or his or her integrity or character.

The facts speak for themselves. One month after the 2000 Annual Meeting (the events of
which took place while the Directors then in office, and all Ropes & Gray attorneys who were
present, sat on their hands, without lifting a finger to correct Mr. Carter or to put him in his
proper place), Mr. Carter suddenly and unexpectedly tendered his resignation.

The same week that Mr. Carter resigned, I sent Mr. Patton an e-mail setting forth my
intention to file a Rule 11 motion with the Court for sanctions: (1) describing the events that took
place immediately prior to the hearing on April 18, 2000; and (2) notifying the Court that [ had
belatedly discovered that not only did the Court have subject matter jurisdiction — but also that
the Securities Exchange Act of 1934 conveyed/es exclusive jurisdiction upon matters arising
thereunder to the federal courts. In short, I informed Mr. Patton that I deemed his last-minute
surprise dismissal motion to have run afoul of Rule 11, and offered to discuss the matter like
adults, and in accordance with the spirit and letter of Rule 11.

Never before, and rarely since, has a State Street or Ropes & Gray attorney ever responded to
me so quickly. Suddenly, the full force of Mr. Patton’s Southern charm was brought to bear (and
he was suddenly “all ears” to what I had to say, however “vituperative” it might have seemed).

In June 2000, two months after Mr. Carter’s outburst at the 2000 Annual Meeting, and one
month after Mr. Carter tendered his sudden resignation, Mr. Patton flew down to Washington to
meet with Mr. Jorstad, counsel that Mr. Jorstad engaged for the limited purpose of representing
him during the discussions, and me (I was pro se). We met at the DC offices of the law firm of
Cohen, Milstein, Hausfeld & Toll (to be clear, that firm simply provided use of its office space
for the meeting). Unfortunately, and apparently unbeknownst to Mr. Jorstad, the attorney who
Mr. Jorstad engaged had a “prior history” with Mr. Patton and the law firm of Ropes & Gray.
From what I gather, the attorney who Mr. Jorstad engaged had been involved in a rather ugly
piece of divorce litigation involving a Ropes & Gray partner. I could be wrong, but I got the
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distinct impression that Mr. Patton allowed this “prior history” to get in the way of the matters at
hand - namely, coming to an equitable and remedial resolution of what occurred at the 2000
Annual Meeting. The talks broke down without a resolution. For more details, please see the
following URL: http://www.shareholdersonline.org/correspondence2000.htm, 06/15/00.

Mr. Hayes popped up again in March 2001 and March 2002. In letters from Mr. Farley to
Mr. Jorstad dated March 5, 2001 and March 1, 2002, Mr. Hayes’ authorship was revealed in the
“Properties” section of the Microsoft Word documents that were e-mailed to Mr. Jorstad. For
details, please see the following: http://www.shareholdersonline.org/correspondence2001.htm
(03/05/01) and http://www.shareholdersonline.org/correspondence2002.htm (03/01/02).

Fast forward to Thursday, November 20, 2003 and the letter described in Item 4 on the first
page of this letter. As shown in the screenshot earlier, the custom ‘Properties” tab of that letter
from Mr. Farley shows Mr. Hayes as the author. By Friday, November 21, 2003, my co-sponsors
and I had also discovered that the custom “Properties” tab of the letter Mr. Farley sent to the
three of us, dated November 19, 2003 (Item 1), also shows Mr. Hayes as the author. Everything
in Mr. Hayes’ letter of November 20, 2003, except the last paragraph — “As to any other
assertions or questions in your most recent emails, consult the rules or your own counsel.” — falls
outside the scope of this letter. Accordingly, I plan to respond to the first three paragraphs of the
letter described in Item 4 by separate cover, though I imagine you can guess the gist of it, given
the contents of this letter (see, e.g., the bulleted list on page 10 of this letter).

In any event, about an hour after receiving Item 4 from Mr. Sergienko, I sent an e-mail at
4:55 p.m. on Thursday, November 20, 2003. In my e-mail (Item 5), I called its recipients’
attention to the fact that the custom “Properties™ tab of the MS Word document enclosed with
Mr. Sergienko’s e-mail (Item 4) shows Mr. Hayes’ name and Ropes & Gray e-mail address in
the information denoting authorship of the letter:

As a State Street shareholder, I sincerely appreciate the difficult job you do
Mr. Farley, Mr. Towers, and Mr. Hayes:

When responding formally to this letter, should I respond to the puppet, Mr.
Farley, or to the puppetmaster, Mr. Hayes? Please see the enclosed attachment
which identifies Mr. Hayes as the author of the letter. [See. screenshots.

Incidentally, I have a certain degree of respect for Mr. Hayes (though nowhere
near as much as for Mr. Patton). From what I can gather from my limited
firsthand observations of him, along with my research, Mr. Hayes is a shrewd
operator (otherwise, he wouldn’t have been on Senator Kennedy’s
Chappaquiddick defense team, I suppose, an observation I make merely as a
history buff; for my part, I feel that Senator Kennedy has gone on to accomplish
great and important things during his Senate career, whatever the truth of the
matter may have been during that unfortunate and tragic incident). Mr. Hayes just
doesn’t appear to be terribly adept at using technology (a more general complaint
echoed by many Ropes & Gray associates about the partners, [from what] 1
gather) [e rrentor former Ropes & Gray,
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In all events, and regardless of the true author, I shall respond more formally to
the letter in short order. Meanwhile, ...

I am of course

Cordially yours,

- David A. Smith

P.S. Do we shareholders REALLY pay Ropes & Gray7 No wonder Mr Spina is

Rule 14a—4 and the Corporatlon s Past “Dlscretlonary Votmg”, 2000-2003 Meetings

As so often has happened in the past, a stubborn, willful, obtuse Ropes & Gray-choreographed
response has sparked new research that has yielded a bumper and bonus crop of new knowledge.
I’ll forego citing any other examples except the now-infamous Southgate & Glazer, Massachusetts
Corporation Law and Practice, and its 1999 Preface, which begins:

This book is by any measure a Ropes & Gray product. Although it expresses our
views as individuals and not those of Ropes & Gray as a firm, over forty Ropes &
Gray lawyers participated in its drafting, and many more were consulted on
particular issues. It is the work of many hands and of an extensive editorial process.

As I stated I would do earlier, I now refer back to Exchange Act Release 40018, which was
published in May 1998 (“the 1998 Release™). It is perhaps worth noting that the 1998 Release was
published nearly two years prior to the 2000 Meeting, which was the occasion of Mr. Carter’s
unwarranted and yideotaped outbursts (which no Ropes & Gray attorney, or Director, did
anything about at the Meeting itself, though Mr. Carter suddenly resigned one month later). It is
also perhaps worth noting that Mr. Jorstad, Mr. Mulvey, Mr. Wesche, and I all four attended the
2000 Annual Meeting as stockholders, each in our own individual right. For details, please see:
http://www .shareholdersonline.org/propone ntbios.htm.

Besides “establish[ing] a uniform 14-day period in which shareholders would be required to
respond to a company’s [adequate] notification that the shareholder has failed to comply with
one or more procedures under rule 14a-8,” the 1998 Release also deals with a number of other
issues that relate to shareholder proposals at stockholders’ meetings.

For instance, the 1998 Release discusses the circumstances under which it is lawful (or not)
for a corporation such as State Street to exercise “discretionary voting authority”. Repeatedly,
the 1998 Release suggests that the state law of a registrant’s state of incorporation — in this case,
Massachusetts — overrides the framework of Rule 14a-4, and that state law is meant to supercede
Rule 14a-4, rather than the other way around. The 1998 Release refers to two 1996 no-action
letters, Idaho Power Co. (March 13, 1996) and Borg-Warner Security Corp. (March 14, 1996).
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The Division [of Corporation Finance] generally has concerns regarding the

ability of a company to exercise discretionary authority under Rule 14a-4(c)(1) to
vote on a matter raised at an annual meeting by a shareholder, when the company
either received adequate notice of the proposal pursuant to the company’s by-law

notice provision or, in the absence of such ision, a reasonable time before
the solicitation (“Adequate Notice”). [Ida r Co. No-Action Letter]

The Division [of Corporation Finance] generally has concerns regarding the
ability of a company to exercise discretionary authority under Rule 14a-4(c)(1) to
vote on a matter raised at an annual meeting by a shareholder, when the company
either received adequate notice of the proposal pursuant to the company’s by-law
notice provision or, in the absence of such a Provision, a reasonable tlme before
the solicitation (“Adequate Notice”). [Borg-Warn ;SEEurxty Cor “A ’
' tter]

These two no-action letters pre-dated the 2000 Annual Meeting by more than four years, and
have been available, since 1996, to guide Mr. Hayes and the other putative Ropes & Gray
securities law experts, as they have advised the management and Directors of State Street over
the years. And yet, the proposals that I submitted in 2000, in timely accordance with the advance
notice provisions of the Corporation’s By-laws, did not appear on State Street’s form of proxy
for my fellow shareholders to direct the voting of their shares on these items of business. And
yet, proposed mandatory By-law amendments that Mr. Jorstad, Mr. Mulvey, Mr. Wesche, and/or
I have submitted in subsequent years, in timely accordance with the advance notice provisions of
the Corporation’s By-laws, have not appeared on State Street’s form of proxy, so that our fellow
shareholders could direct the voting of their shares on these matters.

In fact, at the 2003 Meeting in April, Mr. Jorstad was barred from voting on the proposed
mandatory By-law amendment that he co-sponsored along with Mr. Mulvey and me. The Voting
Instruction Form that he received from State Street Bank & Trust Co. in New York state — as
Trustee for the Corporation’s Salary Savings Plan - did not include checkboxes to permit him to
vote on the proposal, one way or another. That same Voting Instruction Form included language
to the effect that Mr. Jorstad could not vote in person at the meeting, should he attend in person
(which he did). Only shareholders attending the meeting in person, or who sent a proxyholder,
were able to cast votes “for” this proposal. Thus, State Street’s use of “discretionary voting
authority” resulted in only 170 shares voted “for” the proposal (Mr. Mulvey’s 150 and my 20).

As a result of Mr. Hayes’ obtuse responses, I have obtained copies of the full correspondence
trail relating to the two 1996 no-action letters (Idaho Power and Borg-Warner). It would seem to
me — given the Division of Corporation Finance’s own articulated misgivings “regarding the
ability of a company to exercise discretionary [voting] authority ... when the company ...
received adequate notice of the proposal pursuant to the company’s by-law notice provision” —
that the SEC staff may very well find: (1) that the proposal that Mr. Mulvey, Mr. Wesche, and I
have advanced under Rule 14a-8 for consideration at the 2004 Annual Meeting constitutes a
single proposal, characterized by a well-defined, unifying concept; and (2) that our proposal
addresses a problem about which the SEC itself has expressly articulated its own concerns
(namely, the ambiguity that often arises from the conflict between state corporation laws and
Rule 14a-4). Certainly, I would intend to quote the SEC’s own articulated concerns about this
subject in support of the co-sponsored proposal’s inclusion, as is, in the 2004 proxy materials.
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Again, it bears repeating that I found the 1998 Release (and the two 1996 no-action letters)
while trying to find support for my contention that Mr. Farley/Mr. Hayes must spell out what
documentation we co-sponsors are legally obligated to provide to the Corporation in order to
establish our eligibility under Exchange Act Rule [4a-8(b). Imagine my surprise when I
discovered that this selfsame Release also squarely addresses the interplay of Rule 14a-4
“discretionary voting authority” and state law, which has been a topic of contention in the past.

Put another way, had Mr. Farley/Mr. Hayes not told me to “consult the rules or my own
counsel”, and had he instead been an adult, and either: (1) waived the Corporation’s objections
under Rule 14a-8(b) with respect to my co-sponsors and me; or (2) spelled out exactly what
documentation we co-sponsors are legally obligated to provide to the Corporation in order to
establish our eligibility under Rule 14a-8(b) ~ with reference to any applicable no-action letters,
interpretive releases, etc. — I would have neither gone looking for — nor found — the 1998 Release
or the 1996 no-action letters in the first place. We will, no doubt, have further opportunities to
revisit the discretionary voting authority issue in the very near future, in light of the new research
that Mr. Farley’s/Mr. Hayes’ stubborn, terse, obtuse, “go pound sand” responses last week have
prompted me to conduct.

For now, by copy of this letter, I hereby make Messrs. Jorstad, Mulvey, and Wesche each
aware of this body of research, and I hereby make each of them aware that this body of research
may, in fact, establish and supply the legal basis for previously unknown legal claims relating to
the 2000, 2001, 2002, and/or 2003 Annual Meetings (which may, in turn, give rise to various
types of remedies, including after-the-fact equitable remedies), which they may wish to present
to the appropriate court of law if they so choose. I hasten to add the caveats that: (1) I am not an
attorney, and am not intending to give legal advice; and (2) you should, of course, “consult the
rules or your own counsel”, to quote the esteemed Mr. Hayes within a context where his advice
to that effect actually applies.

In the event that one or more of these three gentlemen were to file suit, I would stand ready
to assist him/them in any way I am able at the time (subject to certain terms and conditions
relating to — among other things — my ongoing health concerns). See the bulleted list on page 10
of this letter.

Besides what the Division of Corporation Finance said in the 1996 no-action letters about
discretionary voting authority, please also note or see:

¢ The 1998 Release has this to say with respect to a registrant’s use of Rule 14a-4 to
exercise discretionary voting authority on a shareholder proposal that is submitted in
timely accordance with the advance notice provisions of a corporation’s by-laws:
“We remind you that the disclosure prescribed by amended rule 14a-4(c)(2), as with
any disclosure item, must take into account the disclosure requirements of the proxy
anti- fraud rule [footnote referencing Rule 14a-9]”.

e In Fountain v. Avondale Industries, Inc., (E.D. La., 1995) a U.S. district court found
that a company had violated Rule 14a-9 by inadequately describing a proposal
regarding shareholder amendment of the by-laws, reasoning that “[c]hanges in the
relative power of shareholder and director bear a strong semblance of materiality.”
Compare this court’s finding to the treatment of the proposed By-law amendments
that Messrs. Jorstad, Mulvey, Wesche, and/or I have submitted from 2000 to 2003 for
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consideration at the 2000 to 2003 Annual Meetings. Also compare this finding to the
Corporation’s proxy materials for the 2000 to 2003 Annual Meetings (notice, in
particular, management’s description of these various proposed mandatory By-law
amendments in its proxy statements for these years).

¢ Southgate & Glazer (which, much like the current state of affairs, is by any measure
“a Ropes & Gray product™) expresses doubts about a registrant’s likelihood of
success in persuading the MA courts that the “unusually expansive” role reserved for
shareholders in corporate governance issues such as amending the by-laws, under
MA’s statutes, wouldn’t require more than, for example, would the laws of Delaware.

o See United Mine Workers of America v. The Pittston Company (coming from a
UMWA family, I found this case to be very interesting, and I wish to once again tip
my hat to Mr. Hayes/Mr. Farley for the research mission his terse, obtuse responses
sent me on). See also Larkin v. Baltimore Bancorp, 769 F. Supp. 919 (D. Md. 1991).

e With respect to the scope of disclosure that a registrant is required to include in its
proxy materials with respect to a proposal that is submitted in timely accordance with
the advance notice provisions of a corporation’s by-laws, one notable source has this
to say: “Rule 14a-9 may in some circumstances require greater disclosure than that
required by Schedule 14A, although neither the courts nor the SEC have addressed
the issue. The SEC staff has opined [in its no-action letter, Am. Soc. of Corp.
Secretaries, (February 27, 1998)] that, with regard to the election of directors, neither
Schedule 14A nor Items 401 or 404 of Regulation S-K (incorporated into Schedule
14A) require a company to provide information in its proxy statement regarding
nominees other than those specifically nominated by the company. The staff pointed
to Note B, set forth above, for the principle that a soliciting party need only describe
matters for which it is seeking proxy authority. The staff noted, however, that its no-
action advice did not address the application of Rule [4a-9 to the fact pattern.”

e As mentioned above, Messrs. Mulvey, Jorstad, and I submitted a proposal in timely
accordance with the advance notice provisions of the Corporation’s By-laws, for
consideration at the 2003 Annual Meeting. At the 2003 Annual Meeting, I asked the
current Chairman and CEO, Mr. David A. Spina, whether he considered the
Corporation’s “discretionary voting” with respect to that proposed By-law
amendment to amount to “stealing”. Mr. Spina replied that he was certain that the
Corporation and its attorneys had followed all applicable laws and regulations.

Former Chairman and CEO Marshall N. Carter and Exchange Act Releases 12999/40018

Exchange Act Release 12999, dated November 22, 1976 (the same year that Mr. Hayes
became a partner at Ropes & Gray), sets forth the SEC’s views on why shareholder proponents
are required to attend annual meetings under Rule 14a-8(h) - e.g., to ensure that someone

knowledgeable about the proposal’s content is able to discuss it, and/or to answer questions from
other shareholders. The 1998 Release refers favorably to the 1976 Release several times, in fact.

Just to be absolutely clear, I deem myself to be free — within the scope of the First
Amendment, and within the confines of the often-overlooked notes to Rule 14a-9, as they pertain
to opining about individuals ~ to raise the hue and cry regarding my opinion that Mr. Carter is
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simply not suitable to hold a directorship of any public company (or of the NYSE), in light of his
videotaped outbursts at the 2000 Meeting, his subsequent resignation as Chairman and CEO of
State Street, Mr. Patton’s trip to Washington in June 2000, the contents of Exchange Act Release
12999 (and subsequent such Releases that refer favorably to 12999), and the Corporation’s
continued refusal to turn over a copy of the videotape in question (which, I maintain, clearly
captured Mr. Carter, his fellow Directors, certain officers, and others in wrongdoing).

As [ see it, Mr. Carter’s actions at the 2000 Annual Meeting — challenged by Mr. Wesche —
demonstrated that Mr. Carter is incapable of entertaining dissenting viewpoints, or of protecting
small investors’ rights (including their intangible, inherent property rights, like speaking at
annual meetings). I have the deepest and most abiding respect for Mr. Carter’s military career.
Two of my uncles served in Vietnam, and I myself tried to join up with the Navy through the
ROTC program (but my Crohn’s Disease diagnosis disqualified me).

Unless Mr. Carter is big enough to admit, as publicly as his brazen outbursts at the 2000
Meeting, that he was in the wrong, then I do not see any principled course forward except for me
to continue to seek to call attention to his actions in any lawful manner that I see fit. One notable
source suggests that corporate counsel:

Prepar(e] for possible meeting scenarios. Although it is impossible to script
every situation, it is not unusual for an unexpected shareholder motion or
resolution for [sic] the floor to be ruled out of order. To help ensure that an “out
of order” ruling is not the result of an overreaction, the chairperson should get
comfortable that some disturbances at a stockholders’ meeting are unavoidable
I dia implicati f tburst

Y

sues, and/or to Waive Rule 14a-8(j) Relief

Invitation to Withdraw Rule 14a-8(b) and (¢) Is

Just to be explicit, and without presuming to speak for my co-sponsors, I would welcome
management’s decision, in light of the contents of this letter, to withdraw the Corporation’s
objections under Rule 142-8(b) and Rule 14a-8(c), in writing. Otherwise, I have made clear my
feelings on these matters, and welcome the opportunity to vigorously contest the matters before
the SEC under the no-action letter process, or otherwise, as Mr. Hayes wrote, if it comes to that.

Just to be explicit, and without presuming to speak for my co-sponsors, I would welcome
management’s decision, in light of the contents of this letter, to explicitly waive, in writing, any
rights the Corporation may have under Rule 14a-8(j), or otherwise, to seek to exclude the co-
sponsored proposal, as is, from the Corporation’s proxy materials for the 2004 Annual Meeting.
Otherwise, I have made clear my feelings on these matters, and welcome the opportunity to
vigorously contest the matters before the SEC under the no-action letter process, or otherwise, as
Mr. Hayes wrote, if it comes to that.
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Nothing in the foregoing should be construed to mean that I refuse to provide proof of my
eligibility under Rule 14a-8(b), once the Corporation’s defective notice is cured, or once the
SEC weighs in with respect to the adequacy of the Corporation’s notice. Nor should anything in
the foregoing be construed to mean that I refuse to recast our proposal, (e.g., if the SEC staff
concurs with the Corporation’s “two proposal” argument, and requires my co-sponsors and me to
rephrase it as a pre-condition to its no-action letter relief, then I would act appropriately and in
consultation with my co-sponsors).

Mr. Hayes’ Expertise in Securities Law as Subjective Factor under Rule 11 and Rule 14a-9

Just to be clear, and without presuming to speak for anyone else, [ want to point out that the
SEC Action Alerts that Ropes & Gray periodically publishes on its website make manifest — as
do other public sources — that Mr. Hayes holds himself out as something of a putative expert in
securities law matters. In those Action Alerts, he is routinely listed as one of the “go-to” attorneys
at Ropes & Gray if corporate clients have any questions about the subject matter of the SEC
Action Alert in question.

As a general observation, many Rule 11 opinions that I have studied suggest that most courts
of law take into account such subjective factors as: (1) an attorney’s years of practice; (2) his or
her degree of putative expertise in a given field of law; (3) his or background; and (4) his or her
education, when deciding how to assess and/or divide up any sanctions it decides to impose for
misconduct. I have also found Rule 11 opinions in which the courts have reserved especially
harsh sanctions for attorneys who take advantage of pro se laypersons.

As another general observation: (1) Mr. Hayes became a partner at Ropes & Gray in 1976,
after joining the firm in 1966; (2) his online bio on Ropes & Gray’s website says that he “is a
member of the firm’s Corporate Department specializing in business and securities law”; (3) his
online bio says that he “holds directorships at Jordan Hospital, Inc. and Duxbury Beach
Reservation, Inc.”; and (4) his online bio says that he graduated from Harvard College in 1962,
cum laude, and that he graduated from Harvard Law School in 1965, cum laude. By my estimate,
Mr. Hayes is approximately 63 years old.

As yet another general observation: (1) I am not an attorney; (2) I do not claim to be a
securities law expert, but I do claim to be able to read and follow simple rules and directions; (3)
thus far in my life, [ have held no directorships at any registered corporation; and (4) I attended
Harvard College from 1990 to 1994, and completed my degree in Government there by finishing
one remaining class in the summer of 1996 (I had surgery for complications related to my
Crohn’s Disease during the final semester of my senior year in 1994, and missed graduating on
time by a single course). Because of the surgery, I had to drop my honors thesis regarding the
United Mine Workers of America. I took one course at Harvard Law School during the first
semester of my freshman year, regarding the evolution of the law in Medieval England, and if
memory serves, I eamed an honors grade in that course; otherwise, I have no formal legal
training thus far in my life. I am 31 years old, about half as old as Mr. Hayes.

Straining the submarine and sonar analogy made earlier in this letter to its outer limits, if
you’ll indulge me: nobody fired “depth charges” to expose Mr. Hayes’ role in this matter, or
forced him to surface. He botched his own “run silent” mode by his own repeated mistakes. Such
has been the unfortunate error of many a submarine skipper.
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I must also confess that I laughed out loud when I saw the movie Chicago recently, during
Richard Gere’s lawyer-as-puppetmaster scene, and I thought of poor Mr. Farley. Now that it is
clear that Mr. Hayes has been the one pulling Mr. Farley’s strings all along [e.g., more than once
during shareholder list inspection visits at State Street’s headquarters, my co-sponsors and I have
been kept waiting downstairs for long periods of time, while Mr. Farley has retreated upstairs to
get his marching orders from some unknown person(s)], I will do whatever I am able at the time,
to assist anyone who elects to file an appropriate Rule 11 motion with a court of law, so long as
the third party/ies filing any such Rule 11 motion clearly communicate(s) to the court in question
Mr. Hayes’ role, as a mitigating factor in favor of poor Mr. Farley. This offer is also subject to
other terms and conditions, including ones relating to my ongoing health concerns.

The Massachusetts Supreme Judicial Court’s Decision in Goodridge Last Week

As you are no doubt aware, last week Chief Justice Margaret Marshall of the Massachusetts
Supreme Judicial Court released an eloquently-penned opinion, Goodridge et al. v. Department
of Public Health, regarding gay marriage in the Commonwealth of Massachusetts. This followed
closely on the heels of Lawrence v. Texas, decided by the U.S. Supreme Court earlier this year
(after oral arguments at which [ was personally present), which effectively struck down certain
antiquated statutes that were still on the books in a diminishing handful of states.

In light of these two opinions, it may be deemed advisable by management and its legal
counsel to review the actions of Morrow & Co. — acting as State Street’s agent — in keeping me
out of the 1999 Annual Meeting, even after Mr. Jorstad identified me as his partner, his guest,
and his agent. In light of these two opinions, it may also be deemed advisable by management
and its legal counsel to review the actions of Equity Office ~ acting as State Street’s agent — in
keeping me out of the Corporation’s headquarters in 1999. That I was threatened with arrest for
trespass by a plainclothes Boston police officer (even after being identified as Mr. Jorstad’s
partner and agent, and even after asserting a lawful purpose under state law and common law for
my visit as his agent) is beyond dispute. That I left the Corporation’s headquarters peacefully,
under this threat of arrest, is also beyond dispute. If necessary, I can supply copies of one or
more press clippings that memorialized the Corporation’s heavy-handed actions in these matters.

Whether Mr. Jorstad, as the principal in these matters, may still have timely claims that
survive into the present day is an issue that he will have to evaluate after he “consult[s] the rules
or [his] own counsel”, to quote Mr. Hayes in a context where his words are actually applicable.
For my own part, it is my own personal belief, particularly in light of the SJC’s decision in
Goodridge last week, and the U.S. Supreme Court’s decision in Lawrence this past summer, that
management’s actions may not be looked upon very favorably by either the federal or the state
courts in Massachusetts, should Mr. Jorstad elect to pursue any such claims there. (All recipients
of this letter are urged, once again, to see the bulleted list on page 10 of this letter.)

Conclusion

In closing, I would ask that Mr. Hayes pay me two simple courtesies, if he cannot bring
himself to stay squarely within the bright lines of the applicable bodies of laws and rules from
this point forward in his dealings with me: (1) please don’t hide behind the hapless Mr. Farley
any longer (I genuinely feel sorry for the poor guy, since it’s his name and corporate office you
have repeatedly hid behind, making a fool out of him in the process, in my view); and (2) please
cite some cases, no-action letters, rules of thumb — something — in support of your arguments
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(and, jwst for a change of pace, try doing it without using ellipses to omit the portions of those
cases, no-action letters, etc. that cut against whatever opportunistic argument you're advancing at
the moment). I realize that these may be practices you may have grown unaccustomed to, or
rusty at, as a Ropes & Gray partner, but please at least try to remember how (think back to law
school, and try to channel or to get in touch with your “inner 1-L”, if that helps).

“It is a far, far [easier] thing to have a firm archor in nonsense than to put out on the troubled
seas of thought.” — John Kenneth Galbraith

Please forgive me for saying so, but — from my vantage point — the Ropes & Gray partners,
and the conflict-laden Directors of State Street Corporation, appear not only to be anchored n
the Port of Nonsense, but also to be drydocked there (and hence, the co-sponsored shareholder
proposal you have before you).

This letter is awfully long (necessarily so), and deals, in some places, with some pretty dry
background material. Just to end on a light-hearted note, please see the three enclosed cartoons,
and please draw your own conclusions as to the reason(s) why I perceive them to be germane
(with reference to Ropes & Gray’s representation of the troubled Putnam Funds provided as one
hint). However, the tight deadlines involved under Rule 14a-8 are no laughing matter. Therefore,
given the defective notice dated Wednesday, November 19, 2003, I demand that you reply to this
letter, in writing, no later than 1:00 p.m. ET, Friday, November 28, 2003 (if my co-sponsors and
I do not get to exclude Thanksgiving, neither do you). I wish you both a pleasant day, and I am

Cordially yours,

%
David A. Smith

cc: Mr. Patrick A. Jorstad
Mr. James E. Mulvey
Mr. Todd M. Wesche

Enclosures as Referenced
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December 8, 4004

VIA U.8. MATL AND FAX

Mr. Edward D, Farley
State Street Corporation
228 Franklin Street
Boston, MA 02110-2804

Deat Mr. Farley:

Tam in receipt of your letter dated November 16, 2003, In that letter, the corporation
formally requests proof of eligibility for submission of a shareholder proposal, under
Rule 14a-8(b) of the Securities Exchange Act of 1934. Pleage find attached a written
statement from E*Trade Securities, LLC. This statement satisfies Rule 14a-8(b) by
verifying that, at the time the proposal was submitted, I have continuonsly held shares in
State Street Corporation with a market value of at least $2,000 for at least one year,
Furthermore, I intend to continue to hold these securities through the date of the 2004
annuel shareholders meeting,

With respeet to the corporation’s assertion that the submitted proposal consists of two
separate proposals, I firmly disagree. In my view, the proposal contains several elements
that provide a solution to a.single, uniform concept: That shareholders should ratify all
changes to the corporate by-laws,

If the corporation wishes to challenge my view, it is welcome to bear the burden of proof
in a request for a “‘no-action™ letter from the SEC.,

i Singlrely yours, '
g.
es E. Mulve
ce: David A. Smith

ce: 'Todd M. Wesche



November 20, 2003

Jarocs Mulvey
397 Main St #2
Charlestown MA. 02129

Re: Acct #6106-6324

Dear Mr. Mulvey, -

This letter: is in response to your request for written acknowledgment of the trading activity for State Strect
Bastor Corp (symhbel STT). I will address this request with you accordingly. '

On Fehmary 5, 1999, 100 sharas of STT were purchased io your E¥TRADE Seenrities account, On June 1,
1999, 75 sharez of STT were sold, leaving 25 shares remaining in the scoount. On November 15, 1999, an

additional 50 shares of STT were purchaged increasing the rotal shares held to 75, In May of 2001, STT _
went through a 2 for 1 stock split, whersby increasing the previous 75 sharos to 150, This total asset has

‘been beld in the above referenced account since November 15, 1999,

Ihope this letrer has provided the information you were seeking, We thank you for your continued
pavonage of EFTRADE Securities and wish you success with your fiture investments..

Sincerely,

Jennifer Davis
Comrespondence Specialist
E*TRADE Socurities LLC

EXTRADE Securitles LLC
10951 White Rock Road
Raneho Cardova, CA 95670
v 1.800.7886.2575
etrade.com

Membet NASD/IPE



2101 Mill Road #107
Alexandria, VA 22314-5318

Wovember 5, 2003 BY U8, MAIL AND FAX
Fax: (617) 664-4747

M. Edward D, Farley, Esq.

Clerk

State Street Corporation

225 Franklin Strest

Boston, MA 02110-2804

Re: Proof of Ownership of STT Shares and the Co-sponsored Proposal

Dear Mr. Farley,

Attached to this fax please find a fax and coverletter from E*TRADE Financial verifying
1y ownership of sixty-seven (67) shares of STT.

Rule 145-8(b) fequi.fes that the co-sponsors demonstrate our eligibility to submit the
proposal, As verified by E¥TRADE, I have continubusly owned 67 shares of the Corporation’s
stock, valued at more than $2000, for mere than one year. ] meet the eligihility requirements of

Rule 14a-8(b) in my own right. I intend to hold sufficient of these shares through the
Corporation’s 2004 Annual Meeting.

Echoing the sentiments of my co-sponsors with respect to the corporation’s assertion that the
submitted proposal consists of two separate proposals, I firmly disagree. Yn my view, the
proposal contains several elements that provide a solution to a single, uniform concept: That
shareholders should ratify all changes to the corparate by-laws. If the corporation wishes to

challenge my view, it is welcome to bear the burden of proof in 2 request for a “no-action” letter
from the SEC,

Thank you for your aftention to this matter. Iappreciate your courtesy reply today,
confirming your timely receipt of this letter.

‘Warmest regards, :

(4
, Wesche

Enclosure
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Degembar 3, 2003
e’ Todd M Wasche

2101 Mill Rd Aptwlo?
Alegandria VA 22514

Bey Acct #1D42-8804

Dewr My, Wesche,

This letter is in respanse to your reguast for written acknowladgment of the tra achvity for S1ate ¢
Bogton Corp {symbol STT), I will addresy this request with yem aceondinply, Hing nctivity tres

On Bebruary 5, 2000, 1 share of 8T'T was purchased tn your E¥TRADE Securities aecount, IaMny of 2001,
STT wonr ﬂ::ouzla a 2 for § gtock aplit, whershy iporraaing the previous § share t8 2, On September 24,
2001, 69 additiona} sbarca of BTT were purchascd increasing thr towm) shares bhald o 67. 'I‘his 10ra] agser hap
.17 hold in the sbave refatenced scoount sincs Sepremibar 24, 2001,

1 hape this letter had provided the itnformoation you were steking. We thank you for your continned
paronaps of E*TRADE Seruritica and wish you miseag wids your fliture investwents.

Jinserely,
Jepnifer Davis
Correspondence Specialiat
ETTRADE Secimities LLC
\-r""
O '

FATRADE Secyritles LLC
7085 White Rock Raad
Rancha Cordova, CA 95670
t 1.600.786.2573
eirodecom

Mupher HASPAISE




Wednesday, January 21, 2004

Mr. David A. Smith S B
6300 Stevenson Avenue, #413 550~
Alexandria, VA 22304 ZxooE T3
(703) 370-6032 S
< i3 o
Office of the Chief Counsel FES :

Division of Corporation Finance

United States Securities and Exchange Commission
450 Fifth Street, NW

Washington, DC 20549

Re: State Street Corporation — Rule 14a-8 Proposal

Ladies and Gentlemen:

On December 19, 2003, State Street Corporation filed a no-action letter request, pursuant to
Exchange Act Rule 14a-8(j). Pursuant to Exchange Act Rule 14a-8(k), I respectfully submit this

rebuttal in defense of the Proposal.

It is my view that the three numbered arguments advanced by the registrant do not meet the
Corporation’s regulatory burden of proof under Rule 14a-8(g). I request that the Staff concur,
and advise the registrant that enforcement action will be recommended in the event that State
Street omits the Proposal in question from its proxy materials for the 2004 Annual Meeting of

Shareholders.
The Measure Constitutes One Proposal

In Exchange Act Release 12999 (Nov. 22, 1976), the Commission stated that a single
proposal made up of multiple elements would not be treated as separate proposals where, as here,
the components “are closely related and essential to a single well-defined unifying concept.”

Here, the Proposal passes the test. It does not deal with disparate topics. Rather, the proposed
amendment’s two sentences pertain to a single, well-defined concept: reforming the By-law
amendment process to ensure that State Street’s shareholders have the final say on all proposed
changes to this governing document. Accordingly, the Proposal does not violate Rule 14a-8(c).

In an attempt to give some ballast to its argument to the contrary, State Street cites a long line
of no-action letters that derive from the test articulated in Release 12999, and implies that the
Proposal here is like those cases. I would argue that the Proposal here is more akin to 47&7
Corp., 2002 SEC No-Act. LEXIS 576, (April 10, 2002), American Power Conversion Corp.,
2000 SEC No-Act. LEXIS 437 (March 10, 2000), and Alltel Corp., 2000 SEC No-Act. LEXIS
157 (Feb. 7, 2000). In each of these matters, the Staff found that the proposals’ multiple elements
were sufficiently interrelated to constitute a single proposal. Even in Enova Corp., 1998 SEC
No-Act. LEXIS 169 (Feb. 9, 1998), which is cited favorably by State Street in its no-action

4
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request, the Staff disagreed with the registrant’s view that the proponent had submitted four
distinct proposals, finding instead that three of the elements were sufficiently interrelated to
comprise a single proposal, and that the fourth element constituted a distinct second proposal.

Applying State Street’s argument, as advanced, none but the most simplistic of shareholder
proposals would ever pass muster under Rule 14a-8(c). The Staff’s previous no-action letters, as
set forth above and in State Street’s own no-action letter request, reject such a framework.

The Proposal in question here mirrors the current structure of the very By-law it seeks to
amend.' Article VI of the Corporation’s By-laws, Amendments, sets forth two avenues by which
amendments may be effected: (1) passage by the shareholders; and (2) passage by the Directors.
It is therefore essential to the single, well-defined concept of the Proposal that both avenues be
covered therein (cf. Release 12999). Otherwise, if only one avenue were covered, then only half
of the unifying concept of the Proposal (ensuring that shareholders have the final say on all
proposed changes to the By-laws) would be achieved. Thus, the first sentence of the proposed
By-law amendment addresses the first avenue (passage by the shareholders), and the second
sentence of the proposed By-law amendment addresses the second avenue (passage by the
Directors). This is hardly a nuanced concept; indeed, it is rather straightforward.

It is worth noting that — applying State Street’s “multiple proposal” argument, as advanced —
the current version of Article VI would have failed under Rule 14a-8(c). After all, the current
version of Article VI contains five sentences, and it:

1. provides that the By-laws may be amended by the shareholders;

2. qualifies the shareholders’ right to amend the By-laws by cross-referencing the
articles of organization;

3. requires that notice of the substance of a proposed amendment be included in the
statutorily-required notice of the meeting (¢f Chapter 156B, § 36 of the
Massachusetts General Laws);

4. provides that the By-laws may also be amended by the Directors;

5. qualifies the Directors’ right to amend the By-laws by cross-referencing the articles,
the By-laws, and applicable law;

6. requires action by the shareholders in order to re-balance the amendment powers of
Article VI in a manner that disfavors the shareholders, or which favors the Directors;

7. requires that notice of the substance of Director-passed amendments be given to the
shareholders; and

8. provides that shareholders may amend or repeal Director-passed amendments.

Clearly, the five sentences and eight elements of the current version of Article VI “are
closely related and essential to a single well-defined unifying concept.” It would be absurd to
argue that the current version of Article VI would violate Rule 14a-8(c), or fail under the test set
forth in Release 12999. 1t is at least as absurd to argue that the Proposal here, which would
append two sentences to Article VI in order to re-balance the amendment process in favor of the
shareholders, violates the letter or the spirit of the Rule, the Release, or the current By-law.

! State Street Exhibit B, p. 8.
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On page 3 of its no-action letter request, State Street decries the fact that, under the second
sentence of the proposed amendment, “the existing power of the directors to amend the By-laws
would be qualified”. The current version of Article VI already qualifies the Directors’ powers to
amend the By-laws in several respects; perhaps more importantly, Article VI contemplates
further qualification of those powers (e.g., the By-laws may, by their terms, require action by the
stockholders, which is precisely what the Proposal seeks to do):

These by-laws may also be altered, amended or repealed by vote of a majority of
the directors then in office, except with respect to any provision which by law, by
the articles of organization or by these by-laws requires action by the stockholders.
Action by the stockholders is required to alter, amend or repeal this Article VI so as
to increase the power of the directors or reduce the power of the stockholders to
alter, amend or repeal these by-laws. [Emphasis added.)

Footnote 3 of State Street’s no-action letter request puts forward certain alarmist questions
and scenarios, and spins them into a pretext for excluding the second sentence of the proposed
amendment, on the basis that it is “so vague” as to run afoul of Rule 14a-9. It is no accident that
the Corporation confines this recycled, re-treaded argument to a footnote. In State Street Corp.,
2000 SEC No-Act. LEXIS 312 (March 2, 2000), the Staff rejected a similar argument from this
same registrant. In answer to State Street’s alarmist questions and scenarios:

1. The threshold required for ratification of a Director-initiated amendment would be the
same as that which is already set forth in Article VI for passage of amendments by the
shareholders. Nothing in the language of the proposed amendment alters this
threshold. If the Staff concurs with the Corporation’s view that this point needs to be
clarified, the Proposal’s language could easily be altered to make this clear.

2. The “more troubling” hypothetical scenario put forward by State Street in Footnote 3
breaks down under the weight of its own terms: no well-advised Board of Directors,
knowing that a pending By-law amendment had not yet been ratified by the
stockholders as required, would take “action consistent with that” pending By-law
amendment. The President does not take “action consistent with” a pending treaty
until it has been ratified by the Senate (e.g., the League of Nations proposal under
President Woodrow Wilson). Alternatively, any preparatory actions taken in
anticipation of ratification could be undertaken with full disclosure to all involved
parties that these actions are contingent upon, and subject to, the actual outcome of
the ratification vote (e.g., preparatory work undertaken at the ministerial level for
NAFTA, or SALT II). If the matter in question 1s time-critical, a special meeting of
stockholders could be called to seek ratification, since the Proposal, by its terms, does
not limit such ratification votes to annual stockholder meetings. Far from revealing
any inherent weakness or vagueness in the Proposal itself, the Corporation’s “more
troubling” hypothetical instead illuminates how desperately the registrant is clutching
at straws with its no-action arguments, to be perfectly candid about it.

Also on page 3, State Street portrays the Proposal as “targeted at different provisions of the
Company’s existing By-laws.” This ignores the fact that the existing version of Article [, §7 of
the By-laws already interplays with Article VI when a stockholder proposes an amendment to the
By-laws. As stated in its own request on page 5, “State Street’s existing By-laws (1) authorize
stockholders to propose business at an annual meeting, including a By-law amendment”.
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(Emphasis added.] If a stockholder proposes a By-law amendment pursuant to Article I, §7 of the
existing By-laws, then Article VI of the existing By-laws (not to mention Chapter 156B, §36 of
the Massachusetts General Laws) requires that notice of the substance of the proposed
amendment be given to the stockholders.’

Bodies of law, including corporate by-laws, routinely operate upon one another in this
fashion, and few such provisions exist in a vacuum. Here, the Proposal is “targeted at” revising
the process for amending the Corporation’s By-laws under Article V1.

In its notice letter to the Co-Sponsors dated November 19, 2003 (State Street’s Exhibit C),
the Company notified us of two perceived defects: (1) a Rule 14a-8(b) proof of ownership
defect; and (2) a Rule 14a-8(c) “multiple proposal” defect.

We each promptly procured proof of beneficial ownership, in good faith. We each also
articulated our good faith belief, reiterated above, that our Proposal relates to a single, well-
defined unifying concept, and that it constitutes a single proposal (State Street’s Exhibit D).

In light of the foregoing analysis, and especially in light of the Corporation’s burden of proof
under Rule 14a-8(g), I respectfully request that the Staff hew to precedent, and reject State
Street’s argument that the two sentences of the proposed By-law amendment are two separate,
“unrelated” proposals. If the Staff concurs with State Street’s argument under Rule 14a-8(c), I
respectfully request that the Staff provide guidance on how the Co-Sponsors may recast the
Proposal, taking into account that our responses to the Company’s notice letter were based on
our good faith belief that our Proposal meets the test set forth in Release 12999, as interpreted by
the Staff’s decision letters.

The Proposal Does Not Violate the Federal Proxy Rules, and is Consistent with State Law

The Staff has repeatedly warned registrants that Rule 14a-4’s discretionary voting authority
is not intended to shield them from compliance with state law or their own by-laws. For example,
in identical language in both Idaho Power Co., 1996 SEC No-Act. LEXIS 352 (March 13, 1996)
and Borg-Warner Security Corp., 1996 SEC No-Act. LEXIS 368 (March 14, 1996) the Staff has
cautioned that:

The Division generally has concerns regarding the ability of a company to
exercise discretionary authority under Rule 14a-4(c)(1) to vote on a matter raised
at an annual meeting by a shareholder, when the company either received
adequate notice of the proposal pursuant to the company’s by-law notice
provision or, in the absence of such a provision, a reasonable time before the
solicitation (“‘Adequate Notice™).

In Exchange Act Release 40018, cited favorably by State Street in its no-action letter request,
the Commission reiterated that:

We remind you that the disclosure prescribed by amended Rule 14a-4(c)(2), as
with any disclosure item, must take into account the disclosure requirements of
the proxy anti-fraud rule [Rule 14a-9].

2 This existing notice requirement, imposed both by state law (Chapter 156B, §36 of the Massachusetts General
Laws) and by the terms of the Corporation’s existing By-laws (Article [, §4, Notice) is not meant to be an empty,
formalistic disclosure exercise; rather, the purpose and intent of the notice requirement is to give shareholders an
opportunity to actually exercise their powers to act upon By-law amendments.
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Echoing this, the Staff cautioned in American Society of Corporate Secretaries, 1996 SEC
No-Act. LEXIS 265 (Feb. 27, 1998) that Rule 14a-9 may require greater disclosure than that
required by Schedule 14A.

In Fountain v. Avondale Industries, Inc., 1995 U.S. Dist. LEXIS 5598, the U.S. District
Court found that a company had violated Rule 14a-9 by inadequately describing a proposal
regarding shareholder amendment of the by-laws, reasoning that “[c]hanges in the relative power
of shareholder and director bear a strong semblance of materiality.”

As its second numbered argument, State Street contends that the first sentence of the
proposed By-law amendment is inconsistent with the Commission’s proxy rules, because it
would require that shareholder-initiated By-law amendments be put to an actual vote by the
Corporation’s stockholders, consistent with their powers under state law (Chapter 156B, §17 of
the Massachusetts General Laws) and the existing By-laws (Article VI). In advancing this second
argument, State Street ignores Massachusetts state law altogether, and interprets Rule 14a-4,
Rule 14a-8, and its own By-laws without any reference to Rule 14a-9’s disclosure requirements.

Elementary principles of federalism require that the federal proxy rules take due notice and
account of the requirements of the laws of a registrant’s chosen state of incorporation. In the
absence of express Congressional intent to pre-empt state corporation laws that empower
stockholders to initiate and act upon proposed by-law amendments, such state laws remain in
force, co-existing with the requirements of the federal proxy rules. In the absence of express
Congressional intent to pre-empt state corporation laws that require greater notice or disclosure
to stockholders regarding upcoming meetings than do the proxy rules, such state laws remain in
force, co-existing with the requirements of the federal proxy rules.

Section 54 of Chapter 156B of the Massachusetts General Laws, Powers of Directors, reads
as follows: ,

"The directors may exercise all the powers of the corporation, except such as by
law, by the articles of organization or by the by-laws of the corporation are
conferred upon or reserved to the stockholders. [Emphasis added.]

Section 17 of Chapter 156B of the Massachusetts General Laws, Power to Make, Amend or
Repeal By-laws, reads as follows:

The power to make, amend or repeal by-laws shall be in the stockholders;
provided that if authorized by the articles of organization, the by-laws may
provide that the directors may also make, amend or repeal the by-laws in whole or
in part, except with respect to any provision thereof which by law, the articles of
organization or the by-laws requires action by the stockholders. Not later than the
time of giving notice of the meeting of stockholders next following the making,
amending or repealing by the directors of any by-law, notice thereof stating the
substance of such change shall be given to all stockholders entitled to vote on
amending the by-laws. Any by-law adopted by the directors may be amended or
repealed by the stockholders.
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Section 36 of Chapter 156B of the Massachusetts General Laws, Notice of Stockholders’
Meeting, reads as follows:

A written notice of the place, date and hour of all meetings of stockholders stating
the purposes of the meeting shall be given by the clerk or an assistant clerk (or
other person authorized by the by-laws or empowered pursuant to section thirty-
four) at least seven days before the meeting to each stockholder entitled to vote
thereat and to each stockholder who, under the articles of organization or under
the by-laws, is entitled to such notice, by leaving such notice with him or at his
residence or usual place of business, or by mailing it, postage prepaid, and
addressed to such stockholder at his address as it appears in the records of the
corporation.

The notice requirement imposed by state law and by the Corporation’s existing By-laws is
not meant to be an empty, formalistic disclosure exercise; rather, the purpose and intent of the
notice requirement is to give shareholders an opportunity to actually exercise their powers to act
upon the matters to come before a meeting, including proposed By-law amendments. As
interpreted by State Street, the federal proxy rules would run roughshod over the powers granted
to stockholders under Chapter 156B, §§17 and 54, rendering these state-granted powers into a
meaningless sham.

Southgate & Glazer, Massachusetts Corporation Law and Practice, is an exhaustive treatise
that interprets Chapter 156B, the Massachusetts Business Corporation Law. According to its
1999 Preface, Southgate & Glazer is “by any measure a Ropes & Gray product.” Ropes & Gray
is the law firm that serves as external counsel to State Street. One of Ropes & Gray’s former
partners, who remains “of counsel” to the law firm, chairs the Executive Committee of the
Corporation’s Board of Directors.

Accordingly, the guidance found in Southgate & Glazer would seem to be a useful yardstick
against which to measure the Corporation’s argument here. Southgate & Glazer emphasizes:

the unusually expansive role in corporate governance Massachusetts grants
stockholders in Chapter 156B. Consistent with the write-your-own-ticket
philosophy of'its drafters (see Chapter 1 of this book), Chapter 156B permits a
corporation in its by-laws to confer upon or reserve for the stockholders powers of
the corporation that otherwise would be exercised by the directors. Mass. G.L. ch.
156B, §54. In addition, Chapter 156B permits stockholders, without prior director
action, to amend the articles (§§ 70, 71) and to approve mergers (§ 78), and
reserves for stockholders the right to amend by-laws and to issue stock unless the
by-laws (and the articles in the case of by-law amendments) otherwise provide

(§§ 17, 69).

The validity of a mandatory by-law may arise in discussions with the staff of the
Securities and Exchange Commission over whether Securities Exchange Act Rule
14a-8(i)(1) requires that a proposal for adoption of such a by-law be included in
management’s proxy statement. The SEC staff’s position (as of July 1999) is that
stockholder proposals to adopt mandatory by-laws are excludable only if, under
the applicable state corporation law, stockholders are not authorized to initiate by-
law amendments or the particular by-law proposed would conflict with state law
or the corporation’s charter. See General DataComm Industries, SEC Staff
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Interpretive Letter (Dec. 9, 1998); Shiva Corp., SEC Staff Interpretive Letter
(Mar. 10, 1998) ... [§ 8.1(a), Southgate & Glazer]

By explicitly setting forth how the Corporation’s stockholders are to exercise their expressly-
reserved amendment powers, the Proposal is entirely consistent with Massachusetts state law, as
interpreted by the Corporation’s own law firm. Southgate & Glazer states that:

The by-laws of a [Massachusetts] corporation are considered to constitute, in
effect, a contract between the stockholders and directors with reference to each
other and the corporation.

In a footnote amplifying this statement, the treatise cites a line of Massachusetts cases for this
principle, and notes:

In a 1990 United States District Court decision the court accepted at face value
the characterization in the Massachusetts cases of the by-laws as a contract and
interpreted two purportedly conflicting by-law provisions citing traditional rules
of contract construction. ER Holdings, Inc. v. Norton Co., 735 F. Supp. 1094,
1097-1102 (D. Mass. 1990).

The Proposal is not meant to be an assault upon the SEC’s authority as gatekeeper of the
Rule 14a-8 process, as State Street argues. Rather, it is meant to “renegotiate the contract”
between State Street’s stockholders and management, consistent with the expressly-reserved
powers conferred upon the stockholders by state law and the Corporation’s existing By-laws.

The Supporting Statement is Not False and Misleading

Taken as a cohesive whole, and read from start to finish, the Supporting Statement sets forth
sufficient factual foundation to explain and support the views and opinions expressed therein. In
State Street Corp., 2000 SEC No-Act. LEXIS 312 (March 2, 2000), the Staff required that the
proponent re-cast certain language as his opinion, after the registrant objected that certain
statements, cast as facts, were false and misleading.’

Here, the Co-Sponsors are not inflexible, and would be willing to recast the Supporting
Statement in accordance with Staff guidance. That said, State Street concedes that in 2000-2003:

[O]ne or more of the Co-Sponsors submitted proposed By-law amendments to State
Street. These proposals were submitted to the Company after the deadline had
expired for inclusion in the Company s proxy materials pursuant to Rule 14a-8.
State Street included these proposals in the notice of the meetings and either
described them generally under Other Matters or included them in the proxy
statement and proxy, consistent with Rule 14a-4(c)(2).* State Street has complied in
all cases with the requirements of the proxy rules. [Emphasis added.]

Tellingly, State Street describes the submission timeframe for these proposed By-law
amendments as falling “after the deadline had expired for inclusion in the Company’s proxy
materials pursuant to Rule 14a-8.” Each of these proposed amendments was zimely submitted
pursuant to the advance notice provisions described by the Staff in the /daho Power and Borg-
Warner no-action letters.

3 As set forth in State Street’s Exhibit D, however, the registrant subsequently dropped this objection.
* State Street invoked Rule 14a-4 to exercise discretionary voting authority in every year except 2002.
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Furthermore, the 2000 Annual Meeting of Stockholders was videotaped. To this day, State
Street and its attorneys at Ropes & Gray refuse to turn over a copy of this videotape for
inspection. State Street’s claim to have complied “in all cases” with the requirements of the
proxy rules rings hollow in light of these facts. Before accepting the Corporation’s assertion at
face value, the Staff is urged to first request and view the videotape in question.’

At the 2000 Annual Meeting, the Chairman of State Street Corporation refused to permit the
proponent in State Street Corp., 2000 SEC No-Act. LEXIS 312 (March 2, 2000) to speak in
support of his proposal, even though the proponent was present at the Meeting, pursuant to his
obligations under Rule 14a-8.% I was not permitted to speak in favor of the proposed By-law
amendments. Mr. Wesche (one of the Co-Sponsors of this Proposal) challenged the Chairman’s
conduct; the Chairman’s response is on the videotape, and the Staff is invited to draw its own
conclusions as to whether or not the conduct depicted on the tape “complied in all cases with the
requirements of the proxy rules.”

Footnote 5 of State Street’s no-action request, like Footnote 3, is absurd. The ellipses in the
quotations of the statute and the By-laws in the Supporting Statement are not meant to mislead,
but to save space. Rule 14a-8(d) limits a proposal and any supporting statement to 500 words. It
is manifestly clear, both from the Proposal itself and from its Supporting Statement, that there
are two avenues to amending the By-laws: (1) passage by the shareholders; and (2) passage by
the Directors. A link to the full text of the statute and the By-laws is provided in the Supporting
Statement. Besides this, both the full text of the statute and the By-laws are publicly available.

If State Street has such little faith in its own shareholders’ common sense, management can
always clarify these points in an opposition statement under Rule 14a-8(m).

Otherwise, if the Staff concurs with State Street’s view that the provision of a link to the full
text of the statute and By-laws is not enough, the Co-Sponsors would be willing to recast the
Supporting Statement to address any concerns the Staff may have.

The Co-Sponsors Will Heed the Staff’s Guidance

In Edison International, 1997 SEC No-Act. LEXIS 142 (Jan. 22, 1997), the proponent
stubbornly maintained that his proposal and its supporting statement was an “all or nothing”
affair. By contrast, in State Street Corp., 2000 SEC No-Act. LEXIS 312 (March 2, 2000), the
proponent expressed his willingness to address bona fide concerns with the proposal and
supporting statement, and acted in accordance with the SEC’s no-action letter.

Here, the Co-Sponsors have made their willingness to recast the Proposal manifest. Besides
the statements contained herein, please also see State Street’s Exhibit D:

Nothing in the foregoing should be construed to mean that I refuse to ... recast our
proposal (e.g., if the SEC staff concurs with the Corporation’s “two proposal”
argument, and requires my co-sponsors and me to rephrase it as a pre-condition to
its no-action letter relief, then I would act appropriately and in consultation with my
CO-SpOnNsors).

* One month after the 2000 Annual Meeting, the Chairman and CEO unexpectedly resigned, and a Ropes & Gray
partner flew to Washington, DC to discuss settlement of claims arising from management’s conduct at the Meeting.
6 Please see Rule 14a-8(h).
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Conclusion

I would like to thank the Staff for its time and consideration of this rebuttal to State Street
Corporation’s no-action letter request. In closing, I would respectfully request that the Staff send
a copy of its no-action letter directly to me. In State Street Corp., 2000 SEC No-Act. LEXIS 312
(March 2, 2000), State Street Corporation did not promptly share the no-action letter with the
proponent, and then surprised him with it seven days after the Corporation received it.’

Mr. Mulvey and/or Mr. Wesche, the other two Co-Sponsors, may elect to submit their own
separate rebuttal(s), or to concur in this one. I remain

Respectfully yours,

David A. Smith

cc: Mr. James E. Mulvey
Mr. Todd M. Wesche

7 For further details, please see State Street’s Exhibit D.



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staft’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action [etters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



February 3, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  State Street Corporation
Incoming letter dated December 19, 2003

The proposal would amend the bylaws to require that any bylaw amendment
proposed by stockholders be included in the company’s proxy statement and that every
change to the proposed bylaw be included in the company’s proxy statement for
stockholder ratification or rejection.

There appears to be some basis for your view that State Street may exclude the
proposal under rule 14a-8(i)(3), as contrary to the Commission’s proxy rules. Accordingly,
we will not recommend enforcement action to the Commission if State Street omits the
proposal from its proxy statement in reliance on rule 14a-8(1)(3).




