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Dear Ms. Brundage:

This is in response to your letter of December 17, 2003 concerning a shareholder
proposal submitted to Newmont Mining by Emil Rossi. We also have received a letter on
the proponent’s behalf dated December 27, 2003. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

Martin P. Dunn
D@%}@%&ES&ED
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ce: Emil Rossi
¢/o John Chevedden
2215 Nelson Ave, No. 205
Redondo Beach, CA 9027
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Washington, D.C. 20549

Re: Newmont Mining Corporation
Statement of Reasons for Omission of Shareholder
Proposal Pursuant to Exchange Act Rule 14a-8(j)

Ladies and Gentlemen:

Newmont Mining Corporation, a Delaware corporation (“Newmont” or the “Company”),
has received a shareholder proposal (the “Proposal,” attached as Exhibit A) from a purported
Newmont shareholder, Emil Rossi who names John Chevedden as his designated representative
(collectively, the “Proponent”), that the Proponent wishes to have included in Newmont’s proxy

statement (the “Proxy Statement”) for its 2004 annual meeting of shareholders (the “2004
Annual Meeting™).

The Proposal and its supporting statement do not satisfy several requirements of
Rule 14a-8 promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), Newmont has notified the Proponent by letter, dated December 4, 2003 (attached as
Exhibit B) of its intention to omit the Proposal from the Proxy Statement on account of
Exchange Act Rule 14a-8(f) unless the Proponent timely corrects his failure to demonstrate his
eligibility to submit a shareholder proposal as required by Exchange Act Rule 14a-8(b). The
Company is awaiting a response from the Proponent. However, even if the Proponent corrects

such procedural and eligibility deficiency, Newmont intends to omit the Proposal under
Exchange Act Rule 14a-8(1)(3).

Accordingly, on behalf of Newmont, we hereby submit this statement of reasons for
exclusion of the Proposal from the Proxy Statement for filing pursuant to Rule 14a-8(j) under the
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Exchange Act and hereby request that the staff of the Division of Corporate Finance (the “Staff)
confirm that it will not recommend enforcement action against Newmont should Newmont omit
the Proposal from the Proxy Statement.

The Proposal

The Proposal is so vague and indefinite that shareholders will not be able to understand
what they are voting on and the Company will not be able to implement the Proposal even if
adopted. The first sentence of the resolution which requests “that our Directors increase
'shareholder voting rights” and the second sentence of the resolution, which states “also once this
proposal is adopted, any material change or discontinuing of this proposal is requested to be
submitted to a shareholder vote as a separate ballot item on the earliest possible shareholder
ballot” have an uncertain meaning or effect. The Company is unable to determine how the
resolution would “increase shareholder voting rights” or what action constitutes a “material
change or discontinuing of this proposal,” which would thereafter be submitted for “a
shareholder vote as a separate ballot item on the earliest possible shareholder ballot.” This is
vague and confusing language. In prior no-action letters, the Staff has found it proper to omit
shareholder proposals pursuant to Exchange Act Rule 14a-8(c)(3), the predecessor to Exchange
Act Rule 14a-8(i)(3), where such proposals were “so inherently vague and indefinite that neither
the shareholders voting on the Proposal, nor the Company in implementing the Proposal (if
adopted) would be able to determine with any reasonable certainty exactly what actions or
measures the Proposal requires.” See Philadelphia Electric Co. (available July 30, 1992).

The Supporting Statement

The Proposal’s supporting statement contains what purport to be excerpts from various
publications and other statements which are false and misleading in several respects, and
therefore may be omitted from the Proxy Statement under Exchange Act Rule 14a-8(i)(3). In
particular, we note the following:

. First, none of the statements under the captions, which are attributed to various
sources, 1s an accurate excerpt from the cited publication or statement, but rather
is the Proponent’s paraphrase that omits key words or phrases (See Exhibits 1-4).
We believe the Proponent should clarify that these statements are his own
paraphrases, rather than accurate excerpts.

. Second, the paraphrased statements from the Motley Fool and momingstar.com
are taken out of context in a manner that is highly misleading, giving the
erroneous impression that The Motley Fool or morningstar.com are opposed to
poison pills generally. That is not the case. While the supporting statement
references a sentence from a 1997 story in The Motley Fool, a much more recent
article in The Motley Fool about corporate governance includes the following
statement about poison pills: “Investors should cheer “poison pill” plans if they
support and trust management, since what they do is help protect the company
from interlopers.” (The Motley Fool, August 7, 2001 at
www.fool.com/specials/2001/sp010802e.htm; copy attached as Exhibit 5).
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Similarly, the supporting statement misleadingly paraphrases one sentence from
an article in morningstar.com, without noting the following statements from the
same Morningstar article: “The issue of whether poison pills are good or bad is-
less clear-cut than stock option and executive-compensation abuses—there’s
research that actually supports poison pills. For example, the stock of a good
company can easily get beaten down in the short term for reasons out of its
control. A poison pill protects investors in such a company from being taken out
by a larger, mediocre one at a price well below its intrinsic value. Poison pills are
also pretty common, even among great companies.” (copy attached as Exhibit 4).
The Staff has previously ruled that portions of a supporting statement that
selectively quote various newspaper and magazine articles in order to falsely
convey a negative impression of a company, while omitting key facts that would
contradict that impression, are properly excludable. See AlliedSignal Inc.
(January 15, 1998). Furthermore, this Proponent is well aware of the
requirements of Exchange Act Rule 142-8(1)(3) as the Staff has previously
required this Proponent to make substantial revisions to a shareholder proposal
that relied on highly selective and misleading excerpts from respected
publications. See e.g., General Motors Corporation (available April 10, 2000).

o Third, the fourth paraphrased statement cites The Wall Street Journal, without
noting that it is taken from an “op-ed” opinion piece, and thus is simply one
person’s opinion (namely, Holman W. Jenkins, Jr.) rather than a news report
(copy attached as Exhibit 1). We believe this reference should be clarified.

o Fourth, the statement that “this topic won an overall 60% yes-vote at 79
companies in 2003” is unsubstantiated, yet presented as fact. Accordingly, this
statement should be omitted, or the Proponent should identify, with supporting
documentation, the source of this figure. See Pharmacia Corp. (available
March 7, 2002); Kimberly-Clark Corp. (available February 1, 2002) (both No-
Action letters requiring this Proponent to provide citations to support statement
that shareowner right to vote on poison pills “achieved a 57% average yes-vote”
from the shareowners at 26 major companies in 2000). Similarly, the statement
that “based on the 60% overall yes-vote in 2003 many shareholders believe
companies should allow their shareholders a vote” is unsubstantiated, and should
also be supported or deleted. See also Hewlett-Packard Co. (available December
17, 2002).

Moreover, the bold captions in the supporting statement are inflammatory and

misleading:

The caption, “Akin to a Dictator,” violates the plain language of the instruction to
Exchange Act Rule 14a-9. These instructions expressly identify material as misleading
for purposes of the Exchange Act Rule if they “directly or indirectly impugn character,
integrity or personal reputation, or directly or indirectly make charges concerning
improper, illegal or immoral conduct or associations, without factual foundation.”
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Likening Newmont’s directors to dictators falls squarely within the prohibitions of that
Exchange Act Rule.

e The caption, “The Potential of a Tender Offer Can Motivate Our Directors,” falsely
implies that poison pills preclude even the “potential of a tender offer”. They do not.
Hundreds of companies that have had poison pills have been the subject of tender offers.

e The caption, “Council of Institutional Investors Recommendation,” falsely implies
that the Council of Institutional Investors recommends a vote for this Proposal. No such
recommendation has been made.

Furthermore, it is appropriate to exclude the Council’s website reference and the
statement that the Council has “called for shareholder approval of poison pills” because the
reference to this website is vague, almost every piece of information located on the website is
irrelevant to the Proposal, and false or misleading statements could be incorporated into the
website at any time. The Staff previously has found that references to internet addresses and/or
web sites are excludable and may be omitted from proposals or supporting statements if the
information contained in such website “may be materially false or misleading, irrelevant to the
subject matter of the proposal or otherwise in contravention of the proxy rules.” Division of
Corporation Finance: Staff Legal Bulletin No.14 (July 13, 2001). See, e.g., AMR Corporation
(available April 3, 2001) (requiring this Proponent to delete the same website address included in
the Proposal); The Emerging Germany Fund, Inc. (available December 22, 1998); and Templeton
Dragon Fund, Inc. (available June 15, 1998).

As you are likely well aware, Mr. Chevedden, either in his own name or through nominal
proponents, has submitted numerous shareholder proposals to various companies each year for
the past several years, resulting in numerous no-action requests. Yet, despite his familiarity with
the requirements of Exchange Act Rule 14a-8, Mr. Chevedden continues to resubmit in his
proposals statements and assertions which the Staff has previously ruled are false and misleading
and, therefore, excludable under Exchange Act Rule 14a-8(1)(3). As Marty Dunn, Deputy
Director of the SEC’s Division of Corporation Finance, stated at the beginning of the 2003 proxy
season:

“I think there’s a category of proponents that tend to put in way too many
unsupported broad statements. And then we have to deal with them every time,
even though we said before that this doesn’t have support or provides support or
cast it as an opinion-and every time we have to reinvent the wheel. I think that
takes too much time .... [Last year,] [w]e had told everybody that if there

were a lot of problems within the (1)(3) area relating to a proposal-rather than
requiring revisions at each sentence-we would allow the entire proposal to be
excluded. We didn’t follow through on that last year because we didn’t think it
was fair on such short notice to do that to proponents. Now, folks who
repeatedly abuse this will find out that we don’t think it’s the best use of
everybody’s time.”
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Transcript of R.R. Donnelley & Sons Company Teleconference, “Shareholder Proposals: What
to Expect in the 2003 Proxy Season,” November 12, 2002, at 2 (emphasis added) (copy enclosed
as Exhibit 6).

Even without the history described above, this Proposal contains so many statements and
assertions that are false and misleading that we believe that the Company may omit the entire
Proposal from the Company’s 2004 Proxy Statement pursuant to Exchange Act Rule 14a-8(i)(3).
The Staff has indicated that, “when a proposal and supporting statement will require detailed and
extensive editing in order to bring them into compliance with the proxy rules,” the Staff may find
it appropriate to grant relief without providing the proponent a chance to make revisions to the
proposal and supporting statement. Division of Corporation Finance: Staff Legal Bulletin No.14
(July 13, 2001).- We urge the Staff to provide such relief here.

Pursuant to Exchange Act Rule 14a-8(j)(2), filed herewith are six copies of this letter as
well as six copies of the Proposal which includes a supporting statement from the Proponent.
We would very much appreciate a response from the Staff on this no-action request as soon as
practicable so that the Company can meet its timetable in preparing its proxy materials. If you
have any questions or require additional information concerning this matter, please call Maureen
Brundage of this Firm at (212) §19-8314.

Very truly yours,
w(,vfﬁ ¢ Cuse Lef
RC:MB
cc:  Mr. Britt D. Banks, Esq.

Mr. Emil Rossi
Mr. John Chevedden
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EXHIBIT A °

B Yacs
P.O. Box 249 '
Boonville, CA 95415

Mr. Wayne Murdy

Chairman

Newmont Mining Corporation (NEM)
1700 Lincoln Street

Denver, CO 80203

Phone: (303) 863-7414

Fax: (303) 837-5837

FX: 303-837-6100

Dear Mr. Murdy,

This Rule 14a-8 proposal is respectfully submitted for the next annual shareholder meeting. This
proposal is submitted in support of the long-term performance of our company. Rule 14a-8
requirements are intended to be met including ownership of the required stock value until after
the date of the applicable shareholder meeting. This submitted format, with the shareholder-
supplied emphasis, is intended to be used for definitive proxy publication. This is the proxy for
Mr. John Chevedden and/or his designee to act on my behalf in shareholder tmatters, including
this shareholder proposal for the forthcoming shareholder roeeting before, during and after the
forthcoming shareholder meeting. Please direct all future communication to Mr. Chevedden at:

2215 Nelson Ave., No. 205
Redondo Beach, CA 90278
PH: 310-371-7872

Your consideration and the consideration of the Board of Directors is appreciated.

Sincetely,

St Has, GV D-23

cc: Britt Banks
‘Corporate Secretary
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3 - Shareholder Input on a Poison Pill

RESOLVED: Shareholders request that our Directors increase shareholder voting rights and
submit any adoption, maintenance or extension of a poison pill to a shareholder vote as a
separate ballot item on the earliest possible shareholder ballot. Also once this proposal is
adopted, any material change or discontinuing of this proposal is requested to be submitted to a
shareholder vote as a separate ballot item on the earliest possible shareholder bailot.

This topic won an overall 60% yes-vote at 79 companies in 2003. 1 do not see how our
Directors could object to this proposal because it gives our Ditectors the flexibly to plesride our
shareholder vote if our Directors seriously believe they have a good reason. I believe that there is
a greater tendency for shareholders, who more closely follow our company, to vote in favor of
this proposal topic.

~ Emil Rossi, P.O. Box 249, Boonville, Calif. 95415 submitted this proposal.

Shareholders’ Central Role
Putting poison pills to a vote is a way of affirming the central role that shareholders should play
in the life of a corporation. An anti-democratic scheme to flood the market with diluted stock is
not a reason that a tender for our stock should fail.

Source: The Motley Fool

The key negative of poison pills is that pills can preserve management deadwood instead of
protecting investors.
Source: Moringstar.com

Akin to a Dictator
Poison pills are akin to a dictator who says, “Give up more of your freedom and I'll take care of
you.
“Performance is the greatest defensc against getting taken over. Ultimately if you perform well
you remain independent, because your stock price stays up.”

Source: T.J. Dermot Dunphy, CEO of Sealed Air (NYSE) for more than 25 years.

I believe our board may be tempted to partially implement this proposal to gain poi.nts in Ehe
new corporate governance scoring systems. I do not believe that a partial implementation, which
could still allow our directors to give us a poison pill on short potice, would be a substitute for
complete implementation.

The Potential of a Tender Offer Can Motivate Our Directors o
Hectoring directors to act more independently is a poor substitute for the bracing possibility that
shareholders could turn on a dime and sell the company out from under its present management.

Wall Street Journal, Feb. 24, 2003
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Council of Institutional Investors Recommendatien
The Council of Institutional Investors www.ciiorg, an organization of 130 pension funds
investing $2 trillion, called for shareholder approval of poison pills. Based on the 60% overall
yes-vote in 2003 many shareholders believe companies should allow their shareholders a vote.

Shareholder Input on a Poison Pill
Yeson 3

Notes:
The above format is the format submitted and intended for publication.

Please advise if there is any typographical question.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or higher
number allows for ratification of auditors to be item 2.

References:

The Motley Fool, June 13, 1997

Moringstar.com, Aug. 15, 2003

Mr. Dunphy’s statements are from The Wall Street Journal, April 28, 1999.

IRRC Corporate Governance Bulletin, June — Sept. 2003

Council of Institutional Investors, Corporate Governance Policies, March 25, 2002

Please advise within 14 days if the company requests help to locate these or other references. -
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N E WM 0 N T Newmont Mining Corporation
1700 Lincoln Street
The Gold Company Denver, 60 80203

Phone 303.863.7414
Facsimile 303.837.5837
WWW.NeWmont.com

December 4, 2003

Mr. John Chevedden
2215 Nelson Avenue, No. 205
Redondo Beach, CA 90278

Re:  Shareholder Proposal for Newmont Mining Corporation’s
2004 Annual Meeting

Dear Mr. Chevedden:

I am in receipt of a letter dated October 7, 2003, which Wayne Murdy, Chairman
of Newmont Mining Corporation (“Newmont”), received by fax on November 22, 2003, from
Mr. Emil Rossi containing a shareholder proposal submitted for inclusion in Newmont’s proxy
statement for its 2004 Annual Meeting (the ““Annual Meeting”). The letter indicates that you are
his designated representative to act on his behalf in shareholder matters, including this
shareholder proposal, before, during and after the Annual Meeting, and that all communications
are to be directed to you with respect to this shareholder proposal.

Mr. Rossi’s letter to Mr. Murdy failed to demonstrate his eligibility to submit a
shareholder proposal as required by Rule 14a-8(b) promulgated under the Securities Exchange
Act of 1934. T note that his letter states “Rule 14a-8 requirements are intended to be met
including ownership of the required stock value until after the date of the applicable shareholder
meeting.” We have checked with our transfer agent, Mellon Investor Services, which has
informed us that Mr. Rossi is not a registered holder of any Newmont shares. Thus, pursuant to
Rule 14a-8(b), you must prove Mr. Rossi’s ownership of the required minimum amount of
Newmont voting stock, for the required duration of time, in the manner required for a proponent
of a shareholder proposal who is not a registered shareholder.

Pursuant to Rule 14a-8(f), we hereby notify you that if you fail to respond to and
correct this deficiency within 14 days from the date that you receive this letter, Newmont intends
to exclude this proposal from its proxy statement for the Annual Meeting.

EXHIBIT B




Please be advised that, even if you correct this eligibility and procedural
deficiency, Newmont intends to seek to exclude this proposal under Rule 14a-8(i).

Sincerely,

2 4 2

Britt D. Banks
Vice President,
General Counsel and Secretary

cc: Mr. Emil Rossi
P.O. Box 249
Boonville, CA 95415
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Den't Sweat It: Thera's nothing wrong with corporate gosvernance.that the
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"By Holman W. Jenkins Jr.
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the state of U.3
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Go7ernance of anyining tends te adaptive and improvisational. That's trus as
much of corporate govaraance as city polisics or the U.S. Congress. Let's
consider today's frooal Sissatisfacticn, the remarkable explosion of chief
exscutive compersation, which, <hough sometimes exaggerated, marxks perhaps the
mostT impréssive fszature on the corperate-governance landscape in ths past 1S
years. ‘

Esfore complaining that you, as shareholder, didn't wote for-high CEO pay,
let's ramember that vou did -- cy buying shares during t£he long bull markst
pretiy much in tandsm with rising CEO pay. Before blaming cronv boards, it's
worti remembering that, by almost any standard, boards ‘are -more indeperdent
than they were 10, 29, 30 or 40 years ago. Indeed, U.5. companies are mors
transparent and accountable thar those in almost any otzhar country, vet the
vast incrzase in pay nappensd ners, not thers. -

Finally, before complaining that CE0s have continued to make zillions from
sStock cgtions in a bear'ma:ket, recall that an optisn issued seven vears ajo,
say, when the 3t5ck was worth $10 can'c help being trofitabls az today's sto
price of 520, even if the stock passed through 552 in between.

Corporate governance Is not aimed 3t 2 platonic ideal of eroportionality ¢
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szenliness. If paving 2 CZ0 2 sillion dollars imstead of 2 million dolliaxs
weild caise the share orice by $1, the shareholdsy would be razicnal to pay the
nigher wage. Because the CEQ's reward is tied to the stock price, shareholders
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zro imte. Lims with Dlg option packages that assured them of a perscnal
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Wit ¥zhan and Bdward Rock, "had the 2ffect of transforming the pill, =
oot grnicious govarnance tocl, into a device that is plausibly in

- sha interest.” i
n can solve everything, howewver, 2and it's worth wendaring in
t scandals 1f incentive gay and board independence are sufficient
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Miczhssel EZisner's ramarkablis achievrements at Disney, it's worth noting, began
cecause the board in 1984 was casting about for new leadership and a new
strategy to Zend ¢ff hostile raiders. Though Mr. Eisner built the company into
& gorn-again powsrhouse, the stock has recently fallen into a muddle once more,
and =—his-time 3 hostile takeover is virtually inconceivable. What's mcre, Mr.
Eisner recently managed to use precisely the new vogue far "independent™
dirsctors to dzmote. his most urgent critic on the Disney board.

Tre reel problem for Disney dissidents, though, is that they were utterly at
a lo ss to propose an alternative to Mr. Eisner's strategy and leadership.

. That where the prosgect of a hostile bid comes in..It at least allows the
.pOSSlblllty of outsxde .money do‘ng fer (or to) a company what it won't do for
itself.

Ofporat=¥gove:na1ce "reform” has teen on every lip lately, yet precious
ittle attenticn has been paid to reforming what economists call the market for
cerporate control. Instead we get rroposals for ssparating. the office of
chairman-and chisf executive, appointing a "lead" director dr recording a
nominal acccounting charge for managament s stock ootions -- watery initiative
'at best, utterly stylistic at worst. : ’
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EXHIBIT 2
» YThe M@tﬂey Fool. orevious Pag
Fool.com.
June 13, 1997
Toss:ngtha Poison PIH
by Jim-Surowiecki (Surowiecki) "\_\

In the 19805 as corporate America was swept by merger- and- acquisitions fervor and the leveraged buyout (LBO)

became the favored tool of raiders like Victor Posner, Carl Icahn, and Ronald Perelman, corporations came up with

. slew of tactics designed to frustrate hostile acquisitions, The tactics were all christened with vaguely poetic labels,
testimony to the self-mythologizing that characterized so much of that world. Companies under assault would try tc
find a "white knight," an outside investor who would either acquire the company outright or buy enough shares to
repel any hostile advances. Elaborate "golden parachute" clauses were written into managers' contracts, increasing
-the cost of any-takeover. And "poison pill" plans were adopted, schemes in which any takeover attempt immediatel

“allowed the company to issue millions of extra shares to existing shareholders, making it much more expensive to
acquire the company., . 4

In the context of the 1980s, when any number of LBOs resulted in the dismantling of profitable companies and the
crippling of others with huge debt burdens, the embrace of schemes like the poison pill was understandable. 8ut -
while these schemes did have the (perhaps) beneficial effect of making hostile takeovers more difficult, they also
had the effect of making corporate management less accountable to shareholders. Takeover attempts only work,
after all, if the offer put on the table represents a meaningful premium to the company's.share price. What such an’

_attempt signals, then, is generally -- though not always -- that management has created a situation in which the
market is undervaluing the company. Shareholders' response to a takeover offer might be seen, in this context, as
a kind of referendum on management -- the kind of referendum that management almost always wants to avoid.

-

The poison pill is, in a sense, the ideal tool for insulating management from real accountability because it works by
giving existing shareholders a "right” they didn't previously have, namely the right to buy a certain number of new
shares -- generally at a discounted price -- once a hostile acquirer has built up a sizeable stake of shares or
annaunces intentions to do so. Take, as a simple example, SNYDER OIL (NYSE: SNY), which recently adopted such
a plan. If any person or group acquires 20% or more of Snyder's stock, each shareholder -- other than the acqusrer
- will have the right to buy for $70 common shares worth tWICE as much. .

On the surface, this seems to represent a boon to shareholders, since they get to buy new shares at essentially a
50% discount (though many poison pill plans are not quite so generous). While the manner in which such a plan

- treats shareholders differently seems troubling.-- the potential acquirer, who is a shareholder like any other, is the
only one who doesn't get to buy the new shares -- for current shareholders poison pills often appear to be a license
- to print money.

The only difference, of course, is that what's being printed is not money but rather common stock, and in the long
run issuing millions of shares without any corresponding increase in the company's profits is almost guaranteed to.
dilute the value of those shares. The term "poison pill," after all, was intended to evoke the somewhat suicidal
* quality of the maneuver. The plans make it impossible for companies to be acquired, but do so by making them so
inflated in market cap -- though not in share price -- as to invite dlsaster

StiH, because poisori pills protect mariagement, and because they do so while embracing the rhetoric of -
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“shareholder rights," more than a few corporations adopted them during the 1980s. In fact, over 1,800 public U.S.
corporations have some form of a poison pill. What's interesting is that this has set the stage for a series of shzrply
contested battles over poison pills in the last year, battles that generally pit company management against
shareholder activists anxious to abolish the plans. In the context of the ongoing attempt to make corporations more
responsible to their owners, the struggle against poison pills is crucial, even if often for only symbolic reasons, By
stripping away yet another of the multiple layers of insulation and mediation that have been built up between
shareholders and management, the elimination of poison pills works to create an environment in which those who
own the company are able to exercise real voice.

Needless to say, more than a few managers see things rather differently, and are spending a great deal of time
trying to conv1nce5hareholdea=s—te-kaep --.0r,.in Some cases, 5es, even to adopt -- poison pills. Their efforts, though,
have been lent a great deal of urgency by the success ‘that share share‘ﬁ“mereeewsts have had in getting resolutnons to

across the country, and it' s a fight more often acnmomous and bitter than it is gent!emanly

This spring, 20 different anti-poison pill Fesolutions were being considered by shareholders. Sdme of these
resolutions called for the outright elimination of pills, others were non-binding resolutions asking the board to
approve elimination, and still others required companies without pills to seek shareholder approval before adopting

| one. In April, shareholders at FLEMING (NYSE: FLM) voted on one such plan, and for the first time in history

imposed a mandatory rule prohibiting a board from-implementing a pill plan without prior approval. And in
February, TRW [NYSE: TRW) agreed to drop its poison pill by the year 2000 or to get shareholder approval for its
© extension in exchange for the withdrawal of an anti- pill resolution that had been sponsored by the Operating
Engineers union. '

Perhaps the most striking victory for antipill advocates came just a month ago, when shareholders of
COLUMBIA/HCA HEALTHCARE (NYSE: COL) voted overwhelmingly to eliminate a poison pill measure that the .
company had adopted --'without shareholder approval -- just four years earlier, The antipill resolution, initially
proposed by a investment fund, was embraced strongly by the Service Employees International Union (SEIU), which
represents many of Columbia’s workers. SEIU conducted a mailing campaign in support of the resolution, arguing
~that any plan which cduld have a dramatic impact on shareholder value should, at the very least, be approved by

" shareholders. Tellingly, after the vote's outcome was made public -- 61% of the votes.cast were in favor of
eliminating the pill -- Columbia’'s CEQ, Rick Scott, said that the resolution was nonbinding and that shareholders did
not have the final say. "The board of directors," he said, "is not required to accept the decision of the shareholders
on this issue." Just a few days later, though, the board in fact voted to accept that decision.

A similarly contentious struggle.is currently underway at MAY DEPARTMENT STORES (NYSE: MAY), whare

Monday company management: proclaimed victory in its fight against an a.ntipill resolution, even as UNITE, the’

- union which had-sponsored the resolution, levied charges of voting fraud. May filed papers with the SEC that said

. 110 million votes were cast against the resolution and 82 million votes were cast in favor. But 50 million of the
votes cast came from proxy cards that the company had sent out before the antipitl resolution was on the ballot. )
. These proxies, which the company has called "discretionary,” were used by the company to vote against the antipill
resolution unless shareholders later filed an amended card. Astonishingly, the company has admitted its actions but
insists that the vote is still valid. UNITE has filed suit to have the discretionary proxies tossed out.

' Both Scott's comments and- May's tactics are emblematic of the lengths to which management will go in order to
protect its prerogatives. It's-no coincidence, in that sense, that unions have been the driving force behind the .
antipill movement, since labor has a clear interest in ensuring that managers are responsible to someone other than
themselves. What's most impressive about the antipill resolutions, though, is just how popular they are. According

to a study by the Investor Responsubdmy Research Center cited by the Wall Street Journal, over the last three years
these resolutions have garnered the highest percentage of shareholder votes of any resolutions offered. One reason -
- unions like them, in fact, is that they create the possibility for meaningful alliances with other institutional investors.-
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At its heart, what's refreshing about the fight over poisan pills is'that it is a fight over democracy in the corporation.
Putting poison pills to a vote is a way, then, of affirming the central role that shareholders should play in the lifz of
a corporation, and eliminating the poison pill is a way of ensuring that management, faces the same accountability
that other workers do. There are often reasons that hostile takeovers should fail. But anti-democratic schemes
designed to flood the market with diluted stock are not one of them.

tarai Infzerat o -, ©1995-2003 The Moatley Fool. All rights reserved.
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2ir's CEO Takes HYziders' View of 'Poison Pills
By Eaul M. Sharer
Staff Reporter of The Wall Str=aet -Journal
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T2r a wave of hOatllE zakeovers in he 1980s, companiss began adépting
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mzasures to fend off unwanted suitors. A poison pill makas an unwanted takeovar
cronibitively expensive by triggering a massive issuance of shares. With
staggezed dlrecto*shlps, only a gortion of the board comes up for re-slection
zach ye2ar, making it difficult for a nostile bidders to replace the board with
its own representatives. - )

Mr. Dunphy, 67 years old, has run Sealed Air since 1971, withou% the ben=fit
of poison pills or directors' jot-security devices. Investors largely aave

enjoyed the ride: The stock has soared 902% from 1959 through last y22r, more
than 3.5 times the 248% return for the Standard & Poor’'s 500-stock index. But
as part of last year's $4.9 billion merger of W.R. Gracze's Cryovac divisig
Sealed 2ir inheritad tha three measurss it is now trying to remove. Sealed Rir
makes high-tech packaging materials, such as the bulbls wrap used to ship
fragile items. ’ '
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While invesnors like the company, that doesn’'t mzan the stock is a screaming
pargzin, 3ealed Rir shares jumged esarlier this month after a positive ragort
rom Morgan Stanley Dean Witter. The report said new products from 3ezled Air
ceuld add 3500 millien to S1 billion in cumulative sales over the next Live:
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discount ©o what we thiny it should be valued at.” Gabelli has 2 crice targe*
over a two-year hLime h :1 on of the high 60s to low 70s. In Naw York Stock
Zuchange Iimposlis trading yesterday, ths shares rcse $2.851235, or 5.23%, to
336.4375.

After its strong performance over the long haul, Sealed Air stumbled a bit
_last year. Some analysts believe the company vaid a steep price for Cryovac
Certainly the company bit off a big chun¥; Cryovas was twice the size of Sezled
2ir. In July, the company announcad aecond-qﬂarh=: earrings that fell. well
short of anaiysts' sxpectations and sald it would cut 3% of its work force; in
Qctober the company tock a $137 ;ll;vn charge agzainst earnings, mostly from
the mergyer

"The Z2¢ z T wW2zittan on the Crysvwac Meryger, as 2tner they'll
2 succass o34 ; 2ys George L. Staphos, who covers th wany- £or
Salzmon Em Barnsy 2 pelieve they will. Zu% 1333 is the year that They'we
707 T2 put poinTs up on the boarxrd with Cryovas.”

Yasterday, S2alad Air said its first-guartsr n2s income rose 39% on a

zoforma basls, with earnings- per :nar coming in above analysts' expectations.
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holders oy providing the Board adequate time and flexibility either to

nego tiate the highest possible bid from a potential acquirer or to develop

alternatives thaf might better nazimize stockholder value.”
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&n Rpplied Materials .spoxesman decllned to comment further.

Mz. Dunphy says he isn't preacnhing £0 other companies; they may nave valid
reasons for using antitakeover provisions, he says. But he bristles at the
argument that the board -- and not investors -- should decide to seil the
company. - :

Yet studies seem to show that peiscn pills work., In 360 transactions from
1893 ro 1497 szudiad by J.P. Morgan, companies with pills sold at a median
premium-of 34.56% over the preoffsr trading price, -ompared with 25.2% For
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EXHIBIT 4
Ask the Analyst

[s Management on Your Side?
by Jeremy Lopez | 08-15-03 | 06:00 AM

" Despite all of the litigation and legislation to reform corporate
America in recent years, plenty of questionable corporate - .
governance is still out there. Individual investors can't always expect
to meet with the management teams of Fortune 500 companies to
gauge their character. But there are plenty of red flags investors can
search for in publicly available SEC documents. Here are three things
to look out for (trust me, the list could be longer), and where to find ‘
them:

Stock Cpuon Cmcanery : :
- Where Found: ‘Annual 10-K or proxy statement (hsted as DEF- 14A on
the SEC's Edgar Web site)

In"addition to firms that hand out too many options to their
- employees, many also engage in option repridng. That is, they
initially issue employee options at one price, but because the
company’s stock price has since tanked, they replace the old options
- with new ones at a lower exercise price.

| P'roponent's of reph"cing say that it limits employee turnover. But we
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think repricing sends the wrong message to both employees and
investors. First, it dilutes the value of remaining shareholders’ stock _
beyond what those options would normally cost investors if they were
teft untouched Options are also meant to motivate employees to add
~ value to the company so that the stock appreoates Lowering the bar
just because a company's stock has fallen defeats that purpose: Last
-options are mherently a nskler form of compensation than salary. In
exchange for the greater potent1al upsude of options, employees (not
~investors) should bear the risk that they mlght end up underwater. -

~ Not surprisingly, fepricing is pretty common among technology
companies because they tend to compensate the heaviest with stock
options. More recent examples are @ Electronic Data Systems EDS,
& Advanced Micro Devices AMD (more on AMD later), & Apple_
Computer AAPL,. @ Broadcom BRCM, and & Sanmina-S'Cl'~.SANM. .
& Ciena CIEN is certainly among the worst of the bunch. It

effectively repriced options twice in 2002!

D

= f.ec.t,l'n/ Compensaticn Abuses

- Where Found: Proxy_stateme‘nt

If you are a major executive of a publicly traded firm, you'd better
be comfortable with the world knowing how much money you make,
_ because it's all disclosed in the annual proxy statement. Despite the
| ,transparehc.y, we still see plenty of abuses. |

- The proxy statement breaks out executive compensation into four

| categories: base salary, bonus, op‘tions., and "other.” Comparing one
g ~company's compensation with severat of its peers' can
be useful because you can find out if one management team's pay is
“out of .wh'ack‘. You can also learn about how companies motivate .
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Technology LLTC, use profit sharing more than their peers, which is

good because it aligns costs and management interests with company
performance. Also check the section on options to see if
management is packeting the majority of company options for-itself.
You can find the total number of options issued in the 10-K.

It's the "other” category of compensation where you can often
discover the most interesting things. Some of the-more cdm'mon
items include 401(k) matches and insurance benefits. But firms will
sometimes pay for other questionable expenses, including country
club dues and ﬁnancial planhing fees. ‘

- The best example of compensatlon abuses | can thmk of is AMD Jerry

" Sanders not only éarned almost $1 million last year for being
chairman- (which is egregious by itself), but he has also received large -
bonuses two out of the past three years, and $500,000 on average

. 0ver the past three years for tran.spoftation. costs. Lasf year,

$183,900 of this was for car expenses. The Mercury News recently

_ explained why:-Because Sanders lives in Southern California and

works in Sunnyvale (no, they re not close); “he needs two cars and two

drivers. Yes, this is the same” AMD that has also been a perenmal

laggard in the chip sector.

' Poison Pills

Where Found: Proxy statement and 10-K

Poison pills, also .s.ometilm.es referred to as shareholders' rights plans,
allow one company to fend off an unsolicited bi.d to be bought by
another company. A poison pill deters unsolicited bids by diluting the
shares of -any one investor who ac.:qui.res a certain percentage of a |
~ firm's total,shafes outstanding. The most recent high-profile example
* of this was 2 Oracle's ORCL attempt to buy out & PeopleSoft PSFT.
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Bécause PeopleSoft has a poison pill, Oracle not only has to convince
investors to accept its bid, but also PeopleSoft’s board of directors.

. The issue of whether poison pills are good or bad is less clear-cut
than stock-option and executive-compensation abuses--there's

-research that actually supports poison pills. For example, the stock
of a good company can easily get beaten down invthe short term for
reasons out of its control. A poison pill protects investors in such a
company from being taken out by a larger; 'médiocre one at a price
well below its intrinsic value. Poison pills are also pretty common,
even among great companies. & Walgreen WAG has a poison pill and

claims in a recent proxy that it shares this in common with 60% of the
companies in the S&P 500. Truck-maker & Paccar PCAR and bond-

rater @ Moody's MCO are two other great companies with poison pills.

But it’s the bad app_leé that spoil the bunch. Think about it. If | were
mismanaging a f_ifr_n, and its stock suffered as a result, wouldn't it be
in my best interests.to have something in place to protect my.
bac'kside? After all, I'd probably be the first to go if the company | '
worked for was bought out. That’s the key negative of poison pills--

- instead of protecting investors, they can also preserve the interests
of rﬁ&nagemént deadwood as well. As a capitalist, | have tgﬂ believé

. that investors (and sociAety overall) are best off when capital is put to -

better use. P;Sison pills, howevef, can hinder the efficient allocation -

of capital. '

~ To sum, poisor{ pills are d.e'fim'tely not in shareholders’ best interest . |
~when bad management is depressmg the value of an otherwise
decent business. They may be more tolerable when good

. management is in place, but even then, investors have to con51der
that those good managers may not be around forever.
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While not one of these red flags by itself is reason to avoid a
stock, each does give you clues about management's character. And
this is also hardly an exhaustive list. Perhaps at a later date,
we'll discuss some of the other things some management teams try to
get av'vay.With, such as reléted-party transactions. Which reminds
me: Aside from the volumes of spam we get, the amount of stock- -
related questions in ouf Ask the Analyst inbox has been a little Spakse
lately. We're unlikely to ever answer the "where do you think Acme’s
| _st'oc'k wi[i_ bein 12 months?" inquiries, but if you have a question that -
* you think you and other investors will benefit from having answered,
| ~drop'us a line. That's what this column is here for. ‘

. Jeremy Lopez is arr analyst with Morningstar.com. He can be reached at

. jeremy lopez@®morningstar.com.
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Corporate Governance
How to Evaluate Management: Part 5

By David Marino-Nachison
August 7, 2001

Investopedia defines "corporate governance” as "The relationship
between all the stakeholders in a company.” In this section, we'll
discuss two important components of corporate governance -- the
composition of a good board of directors and "poison pill” shareholder
rights plans -- and broaden the topic a bit to discuss insider holdings
and trading.

Board makeup and conflicts

Corporations are required by law to have boards of directors. While
directors are not responsible for day-to-day operations, they do elect
executive officers and are, in essence, supposed to be the company's
watchdog by evaluating and voting on merger and acquisition
opportunities, executive compensation plns, and other things.

Clearly, then, the makeup of your company's board is important -- if for
no other reason that they are almost always compensated for their
work. Investors should examine corporate filings to see who sits on
their boards, how much they are compensated, and what their
qualifications are.

It's useful to examine board members' professional backgrounds, as
directors ideally have personal experience in the areas pertinent to a
specific company: industry expertise, financial and venture capital
experience, strategic contacts and connections, time spent working with
companies of similar size or at similar stages in the growth curve, and
SO on.

But board members may also wave flags that go beyond the practical
characteristics mentioned above. If a company's directors are primarily
management -- who are generally busy with the job of running the
company -- or friends and family (who may not, for obvious reasons,
be as critical as they should), the board may not provide the sort of
support and input that it must to create value for the company. This is
especially important in the case of relatively young companies that are
still run by founders or their relatives.
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Also worth investigating are so-called "related party transactions.” Put simply, a related party is
someone who either owns some of the company, or is closely related to/affiliated with someone who
does. When a company does business with such parties, details of the transaction must be reported

in corporate filings.

Such dealings are common, and may include lease agreements, consulting deals, and loans. _
(Accounting firm Haynes, Downard & Andra’s website has some useful background on this practice.)




Fool.com: Corporate Governance [Special] August 7, 2001 Page 2 of 3

While they are by no means illegal, or even shady, investors should always check their companies'
SEC filings to see whether, in their estimation, a company is compromising its stockholders --
overpaying, for example, for goods or services -- by trafficking with related parties when better deals
might be found elsewhere.

Some companies take their responsibility to stockholders especially seriously. Crafts supplies retailer
Michaels (Nasdaq: MIKE), for example, recently enacted several reforms: It expanded its board
(adding two new independent directors), disbanding the board's executive committee -- thus turning
over all key matters to the full board -- and put its entire board up for reelection at one time, rather
than staggering membership.

Among the groups active in the discussion of corporate governance issues is CalPERS, short for
California Public Employees' Retirement System, which owns more than 1,600 public companies
and offers lots of information about its viewpoints on "strong boards” online.

"Poison pills"

Investors will regularly read press releases announcing a company's adoption of something called a
shareholder rights plan. Casually called "poison pills," these plans grant stockholders special rights to
purchase additional shares of their company's stock (or the acquirer's stock, if the acquirer is another
public firm) should any investor acquire more than a pre-set percentage of a company's outstanding
shares. (Though I say "pre-set" here, some companies will erect these defenses hastily in direct
response to a specific stockholder's purchasing habits.)

The idea behind these pians is to prevent outside parties from gathering up so much stock that they
could take actions that don't mesh with management's plans -- a common ploy is to collect shares in
order to try for a board seat -- without approaching the company first. "Activist investors," as these
folks are sometimes called, usually want management removed or restructured and the company put
up for sale. With their jobs on the line and judgment called into question, executives don't always
take kindly to helpful suggestions like these.

Investors should cheer "poison pill" plans if they support and trust management, since what they do
is help protect the company from interlopers. Not all of them do. Mattel (NYSE: MAT) stockholders
once voted in favor of removing their company's rights plan, a rare occurrence. (Mattel's board
eventually voted to allow the company’s rights plan to expire next early year, rather than renew it.)
If that happens, it's a pretty sure sign investors don't think management has their best interests in
mind -- or the ability to make them a reality.

Insider buying, selling, and ownership

As Brian Graney noted in a column for our SmallCap Foolish 8 area, it's nice to know that a
company's managers "eat their own cooking" and own a measurable proportion of its stock. But how
much is the right amount? There isn't a right number -- nor is it right to simply say that more is
better.

But it is still a useful data point, and the Foolish 8 investing strategy screens out companies with less
than 10% insider ownership. More than about ownership, however, The Motley Fool receives a pretty
high volume of questions about what we think of insider trading trends -- the buying and selling of
corporate stock by directars, officers, and other major stockholders, all of which must be disclosed in
a timely manner in SEC filings.

Two SEC filings to track are the Form 4, n which changes to ownership are reported, and the Form
144, in which stockholders must report the intention to sell more than 500 shares -- or $10,000
worth -- of a company's stock in a three-month period. (The SEC's website has more information on
investor filings and what they mean.)
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Once you have that information, how should you use it? It's a difficult question: It's often said that
there are a million reasons to sell, but only one reason to buy. We all buy stock when we think it's
going to go up. Pretty simple, right? But when we seli it can be for any reason under the sun. As a
result, we generally don't attach too much importance to this kind of news, though there are
exceptions. If a number of insiders all sell or register to sell a large number of shares at one time, it
may be a sign that management believes the stock is overvalued.

It may also be worthwhile to look for a history of selling (or buying) very shortly before bad (or
good) news is announced. While such behavior is rare, it may constitute illegal insider trading if
trades are made as a direct result of the possession of what the SEC calls "material, nonpublic
information." And it goes without saying that frequent trading of a corporation's stock by key figures
may signal a questionable commitment to the firm.

Next: Compensation »

Dave Marino-Nachison's (TMF Braden) stock holdings can be viewed online. The Motley Fool has a
full disclosure policy. ‘

Leqgal Information. ©1995-2003 The Motley Fool. All rights reserved,
Previous Page
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_ JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205
Redondo Beach, CA 90278 310-371-7872

6 Copies December 27, 2003
7th copy for date-stamp return Via Airbill

Office of Chief Counsel ot
Division of Corporation Finance
Securities and Exchange Commission =
Mail Stop 0402 2
450 Fifth Street, NW ‘ &
Washington, DC 20549 =

G0 Und Bl

Response to White & Case LLP No Action Request &
Newmont Mining Corporation (NEM)
Emil Rossi

80:G !

Ladies and Gentlemen:
The number preceding the bracket below correspond to the pages of the company letter.

The resistance of the company to this established shareholder proposal topic may cast further
credibility doubts on the 2003 company claim that it simply could not locate the rule 14a-8
shareholder proposal timely submitted with fax confirmation by Mr. Rossi for last year’s 2003
proxy. The company thus totally escaped any rule 14a-8 proxy publication requirement and
furthermore avoided the no action process in 2003.

2] The company inscrutably claims it does not understand how a proposal to increase the
opportunity for shareholders to vote would “increase shareholder voting rights.” Furthermore
the company claims its does not understand a “material change.” There is no reason or support
given for failure to understand this. Rambling further without support the company opines,
“This is vague and confusing language.”

The only purported company analogy is Philadelphia Electric Co. (July 30, 1992) without any
associating annotation. Philadelphia Electric concerned a somewhat unusual shareholder proposal
regarding the election of a committee of small shareholders to present plans to the company's
board.

Proposal text concerning the 60% vote, The Motley Fool, Morningstar.com, Mr. Dunphy and
www.cii.org was found to be includable with modification in UGI Corporation (December 18,
2003).

Without support the company claims that paraphrases cannot be accurate.
The company seems to be promoting a new standard for rule 14a-8 proposals rather than argue

its position under current rules. According to the company, any sentence sourced from The
Motlevy Fool or morningstar.com must give the “impression” of the publication’s view
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“generally” on the poison pill. The company makes a bald generalization “giving the erroneous
impression” but does not explain how it supports this conclusion.

The company errs in missing the irony in The Motley Fool on August 7, 2001. I believe the
August 7, 2001 text is intended to mean that investors should “cheer” poison pills if they
“support and trust” management 100%. [ believe that including the term “interlopers” is another
indication by The Motley Fool that it is spoofing the poison pill.

Furthermore the company fails to establish that its own cited The Motley Fool article proves that
The Motley Fool purportedly favors poison pills.

3] The source of the 60% vote is given at the end of the proposal, IRRC Corporate Governance
Bulletin, June — Sept. 2003. After the end of the proposal the company was invited to ask the
shareholder party if there were any questions on the references. The company failed to do so in
its rush to resort to a no action request.

The company errs in claiming that directors are already impugned if the real possibility is noted
that directors could act in a dictatorial manner if the directors use a devise that limits shareholder
rights. The company does not explain why a caption cannot repeat part of a quote.

4] The company fails to address the fact that poison pills discourage and reduce the number of
tender offers.

The proposal correctly states that the Council of Institutional Investors “called for shareholder
approval of poison pills.” Contrary to the company claim there is absolutely no proposal text
that states the Council supports any particular proposal on this topic. Furthermore the Council
of Institutional Investors text is positioned as far as possible from the resolved statement of the
proposal. The company does not support its argument by claiming it would be incorrect to state
that the Council of Institutional Investors called for approval of all poison pills.

SLB 14 states:

Companies seeking to exclude a website address under rule 14a-8(i)(3) should
specifically indicate why they believe information contained on the particular website
is materially false or misleading, irrelevant to the subject matter of the proposal or
otherwise in contravention of the proxy rules.

The company cites cases that have apparently been superceded regarding website URLs. With
the burden of proof according to rule 14a-8 the company fails to elaborate on why it thinks
“material is false and misleading” on the websites of the Council of Institutional Investors and
Morningstar.

The company preferred to rush its no action request rather than thoroughly read the 2-pages of
proposal text and references. The company failed to accept the shareholder party invitation to
provide further information. This invitation was submitted with the proposal.

With sentence after sentence of contrived and rebutted company objections added to no support
or thin support for many objections, the company may be subject to this criticism:

Martin Dunn, Deputy Director, Securities and Exchange Commission said, “Related to taking too
mmvral Hunn ama anmananiac that take 1cane with centence after sentence almost as thouch thev’re




proving their case by arguing about every sentence. And that takes us a great deal of time,
because we take every one of these and go through it. We consider every sentence in the context
of the argument that’s made and the substance of it.”

I do not believe the company has met its burden of proof according to rule 14a-8.

For the above reasons this is to respectfully request non-concurrence with the company no
action request on each point.

Sincerely,

g
ohn Chevedden

cc: Emil Rossi
Wayne Murdy




3 — Shareholder Input on a Poison Pill

RESOLVED: Shareholders request that our Directors increase shareholder voting rights and
submit any adoption, maintenance or extension of a poison pill to a shareholder vote as a
separate ballot item on the earliest possible shareholder ballot. Also once this proposal is
adopted, any material change or discontinuing of this proposal is requested to be submitted to a
shareholder vote as a separate ballot item on the earliest possible shareholder ballot.

This topic won an overall 60% yes-vote at 79 companies in 2003. [ do not see how our
Directors could object to this proposal because it gives our Directors the flexibly to olerrrde our
shareholder vote if our Directors seriously believe they have a good reason. [ believe that there is
a greater tendency for shareholders, who more closely follow our company, to vote in favor of
this proposal topic.

~ Emil Rossi, P.O. Box 249, Boonville, Calif. 95415 submitted this proposal.

Shareholders’ Central Role
Putting poison pills to a vote is a way of affirming the central role that shareholders should play
in the life of a corporation. An anti-democratic scheme to flood the market with diluted stock is
not a reason that a tender for our stock should fail.

Source: The Motley Fool

The key negative of poison pills is that pills can preserve management deadwood instead of
protecting investors.
Source: Moringstar.com

AKkin to a Dictator
Poison pills are akin to a dictator who says, “Give up more of your freedom and I'll take care of
you.
“Performance is the greatest defense against getting taken over. Ultimately if you perform well
you remain independent, because your stock price stays up.”

Source: T.J. Dermot Dunphy, CEO of Sealed Air (NYSE) for more than 25 years.

[ believe our board may be tempted to partially implement this proposal to gain points in the
new corporate governance scoring systems. [ do not believe that a partial implementation, which
could still allow our directors to give us a poison pill on short notice, would be a substitute for
complete implementation.

The Potential of a Tender Offer Can Motivate Our Directors
Hectoring directors to act more independently is a poor substitute for the bracing possibility that
shareholders could turn on a dime and sell the company out from under its present management.
Wall Street Journal, Feb. 24, 2003
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Council of Institutional Investors Recommendatien
The Council of Institutional I[nvestors www.cii.org, an organization of 130 pension funds
investing $2 trillion, called for shareholder approval of poison pills. Based on the 60% overall
yes-vote in 2003 many shareholders believe companies should allow their shareholders a vote.

Shareholder Input on a Poison Pill
Yeson3

Notes:
The above format is the format submitted and intended for publication.

Please advise if there is any typographical question.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or higher
number allows for ratification of auditors to be item 2.

References:

The Motley Fool, June 13, 1997

Moringstar.com, Aug. 15, 2003

Mr. Dunphy’s statements are from The Wall Street Journal, April 28, 1999.

IRRC Corporate Governance Bulletin, June — Sept. 2003

Council of Institutional Investors, Corporate Governance Policies, March 25, 2002

Please advise within 14 days if the company requests help to locate these or other references.




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action leftters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




January 20, 2004
Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Newmont Mining Corporation
Incoming letter dated December 17, 2003

The proposal requests that the board submit any adoption, maintenance or extension

of a poison pill to a shareholder vote.

We are unable to concur in your view that Newmont Mining may exclude the entire
proposal under rule 14a-8(i)(3). However, there appears to be some basis for your view
that portions of the supporting statement may be materially false or misleading under rule

14a-9. In our view, the proponent must:

¢ provide a citation to a specific source for the sentence that begins “This

topic won an ...” and ends “... 79 companies in 2003”;

» revise the sentences attributed to The Motley Fool to quote directly the

sentences from the source;

s revise the sentence attributed to Morningstar.com to quote directly the

sentence from the source;

¢ revise the sentences attributed to T.J. Dermot Dunphy to clearly identify

which sentences are direct quotes;

s revise the reference to the Wall Street Journal article to add “Source:” to the
beginning of the reference and clarify that the article refers to an opinion

article;

e revise the caption “Council of Institutional Investor Recommendation™ and
the discussion under that caption to make clear that the Council of
Institutional Investor’s recommendation relates to shareholder approval of

poison pills generally and not this specific proposal;

o revise the reference to www.cii.org to provide a citation to a specific source

for the discussion referenced; and



s provide factual support in the form of a citation to specific source for the
sentence that begins “The Council of Institutional Investors . . .” and ends
. called for shareholder approval of poison pills.”

Accordingly, unless the proponent provides Newmont Mining with a proposal and
supporting statement revised in this manner, within seven calendar days after receiving this
letter, we will not recommend enforcement action to the Commission if Newmont Mining
omits only these portions of the supporting statement from 1ts proxy materials in'reliance

on rule 14a-8(i)(3).

Smcerely,

/ﬁu

S ecial Couns 2




