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VIA UPS NEXT DAY AIR
Securities and Exchange Commission

450 Fifth Street, N.W.
Washington, DC 20549

Attention: Filing Desk
Re: E;(celsmr Funds, In¢l, Excelsior Tax-Exempt Funds, Inc. and
Excelsior Funds Trust (the “Funds®)
Registration Nos. 811-4088, 811-4101 and 811-8490

PROCESSED
1 2004

THOMSON
FINANCIAL

Ladies and Gentlemen:

On behalf of the Funds and pursuant to Section 33 of the Investment Company Act of
1940, as amended, we hereby transmit for filing a copy of a class action complaint that was
originally filed on October 22, 2003, in the Supetior Court of the State of California, County
of Los Angeles, against the Funds (as Doe Defendants), as well as against Janus Capital
Corp., et al.

We have enclosed a pre-paid, self-addressed envelope and kindly request that you return a
copy of this letter with evidence of filing.

Should you have any questions regarding this matter, please do not hesitate to contact the
undersigned at the above number. Thank you.
Very truly yours,

(i o

Christopher J. Tafone
of PAUL, HASTINGS, JANOFSKY & WALKER LLP

NY55/327374.3
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T SUMMONS
(CITACION JUDICIAL) Served gy T

NOTICE TO DEFENDANT: (Aviso ¢ Acusado)
JANUS CAPITAL CORPORATION

(Additional Desendams listed op attached page)

YOU ARE BEING SUED BY PLAINTIEF: | '
(A Ud. je ost3 demandando) '
MIKE SAYEGH, on Behalf of the General Public

You have 20 CALENDAR DAYS aRer this
summans (» seevad on you to file 3 typowritien
response at thic court

A lufter o phone cab will oot protest yuu; your
n responye must ba [o propar jegs form
i you want thy court W hear your aase. _

if you do not file. your response on tims, you may
jota the case, apg your wegey, monay
property may be tsken withaul furthar warning
from the court.

There ard etbsr Iogel reguiremanta. You may want

to call an asterney right away. # you do pot

an attormey, you moy cali an sttornay reforcal

mca o @ loga) ald office (listed In the phane
>

Despuds do que In entregusn oSta citacién Judiclal usted
tene un plazo dp 30 DIAS CALENDARIOS pare presentvv
yna racpuesta cscrity 8 maquina an safs coris,

Ura carts ¢ unm lHamada lelefénica npo la ofrecerd
prateceldn; 3u respuesta escrits B maguine tiene que
cumplir can lps formeiidetted lagales epropladas ! usted
qutiene gue o corte excuche BY €350,

31 usted no prasenta au respuesta & Hempo, pueids perder
el €aze, y 1o pusdan quitsr $u sdlarte, su dinero y otras
cosazds 3v propleded sin aviso adicinal per parts te i3
corte.

Existen afros requisiios legales, Puede Jue usted quicrs
ilsmer a un abogedo Inmediataments. 51 no conoce 2 un
abogado. puede lomar m uph sdreicio de refcrancls de
absgudas o & une oficina dw ayude fegsl (vea &l directoric
Ielaténico),

The nams and addreas of the coun |s: (E/ nombre y oiracian o fa corle &5)

LOS ANGELES COUNTY SUPERIOR COURT
[11 NORTH HILL STREET -
L.OS ANGELES, CA 90012

Tho name, address, and talophonre numbes of piaintifs atermey, or pRINIF witheut An attorney, 18!
(E) nombre, la direccion y &l nomers de tatafano def ebogads dal Jemandante, o del demandsnte qua Ne liens abogada, 8)

Lionel 2. Glancy, Glancy & Binkow LLP, 180) Avenue of the Stars, Suite 3] 1, Los Angeles, CA, 90067

CAGLR BUMBIIL: (Niowdlo oy Cane)

0aTAA L

304655

(310)201-9150
DATE: » Bepuly
{Fecha) m 2 2&03 {P2isgacm)
TRCALl
2. as the peraon sued under the ficltious rame of (spaellyr Do & &
a.l:@bahanmmeom: EXce€esrom FRVYANDS, INC .
unger: [¥5] CCP 418,10 (comoralion) GCP 416,60 (minen
L] CCP 416,20 (dodunst corporation) CCP 416,70 (conparvatas)
[ ] CGCF 416.40 (azsostation or partnership) [ coe 418,90 (individuaf
[__| omer
4, 1 by personal geivery on (dare):
;;(ﬂﬁfgmg il (See nnrsg.- U’:; ':% of Service)
CoP 4120

ORR)9) (Aev. Jomuany 1, vabi}

20

4 RECEIVED TIME DEC. 4.0 §.7aM

— et

PRINTTIRE DEC. 4.3 9 eAMg-co0mq
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SHORT TITLE: a8 MorBan:
F MIKE SAYEGH v. JANUS CAPITAL CORP., ET AL

11
2
13
14
15
1%
17
18
19
20
21

24

26

JANUS CAPITAL CORPORATION

JANUS CAPITAL MANAGEMENT LLC

JANUS INVESTMENT FUND

EDWARD }. STERN

CANARY CAPITAL PARTNERS LLC

CANARY INVESTMENT MANAGEMENT LLC
CANARY, CAPITAL PARTNERS, LTD. . 0. o e e e s mme oo vvie s v e s
KAPLAN & CO. SECURITIES INC.

. BANK ONE CORFPORATION

m BANC ONE INVESTMENT ADVISORS

11, THE ONE GROUP MUTUAL FUNDS

12. BANK OF AMERICA CORPORATION

13. BANC OF AMERICA CAPITAL MANAGEMENTLLC
14. BANC OF AMERICA ADVISORS LLC

15. NATIONS FUND INC.

16. ROBERT K. GORDON

17. THEODORE H. SIHPOL I

18. CHARLES D. BRYCELAND

19, SECURITY TRUST COMPANY

20. STRONG CAPITAL MANAGEMENT INC.

21, JB OXFORD & COMPANY

22. ALLIANCE CAPITAL MANAGEMENT HOLDING L.P.
23. ALLIANCE CAPITAL MANAGEMENT L.P.

24. ALLIANCE CAPITAL MANAGEMENT CORPORATION
25, AXA FINANCIAL INC.

26. ALLIANCEBERNSTEIN REGISTRANTS

27. GERALD MALONE

28. CHARLES SCHAFFRAN

29. MARSH & MCLENNAN COMPANIES, INC.

30. PUTNAM INVESTMENTS TRUST

31. PUTNAM INVESTMENT MANAGEMENT LLC

32, PUTNAM INVESTMENT FUNDS

33, DOES 1-500,

TR I TP NS

(Required for verifisd piaadting) Ther lems on Lhia page stated on Information and ballef are (speciy ifem humbers, mot fino.
numbersy Named Defepdants in this Action

Thia page may b used with any Judicial Council form or any olher paper fled with the court. ] Pege ;

wudag! Boncs of
MELBY iNgw Joriiawy 1, 1907}

£0

Forwn Mucmaby e ™ ADDITIONAL PAGE
Eoromiy Attach to Judicial Souncil Fativ of Othor Court Papar GRE &, 241

d ' I ThE —
RECEIVED TINE DEC, 4.'C 8.78AM CPRINT TIME DEC. 4.3 9: 4ANe~go-o3q
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) PROGF OF SERVICE — SUMMONS
{Uae separate proof oF yarvice for opth porson ssrvad)
1.1 the
3 simMons D camplaint D omended surmmons amendad eompilaint
compheled and blank Cage Questionnalrgs Other [apaaify):
B, on defandant (nama):

& by serving ) derendant (T ether memea and tive or relattonship ko parcen senvsd):

o [ vydetivery " J sthoma  [] atbusiness
(1) gete:
() Uma!
{3) ederers:., . O

[ E by railing
{1) date;
(2) place:
2. Manner of sarvica (oheck proper bax);
2. [__] Personal service. By persenally dalivaring coplas. (CCP 415.10)
. [ Substitited servica on corporalien, unincorporated assaciaton (Including partrarship), or public antily, 8y
B teaving, duling uecla! office I;?suvs copigs in the offica of tha person éarwd wi&':he persanpwho a’:g:mn % In
charge and thereafier rnalllnz%t(b% firsi-claas meil, postage prepaid) copies to In@ porson survey ot thi piaca wherg tha
eopits ware loft, (CCP 412.20(a)) | .
e, ) subshituted servics 6n nolural person, mincr, canservata, oy candidats, By laaving copies al the dwell
Mouse, waudl plate o shode, or Saal place of businezs of the parsen arved in 1ha BrR3enCE of & COMPEIOnt Moo
of the househald af @ persan apparertily In Sharge of the olfice or place of business, al least 18 yaoys of age, who was
irdormed of the general neture of the papars, aad thareeftet mamng _éb firsl-cins mal), powage prepaid) capies (o N
persen anrved at the plage whers-the capliaa waka leRt, (CCP 41 5¥b)) [Attsch separaie detlarstion cr efficavit
Hioting acts rolicd on to Gstabiieh reasonstls difigance In first ottempling peraonal )
d. [ ] Mail and scknewisdgment sarvica, By mailin firststiass mall or airmsll, postage prepaid) copies 16 the persbn
saved, topetnar with iwg coplea of meylorm orgn(obu%e ang acknowledgment u\'& a murga envalops, poslags prepald,
addrazsod to the sander. (CCP 416.30) (Attach complaled acknowledgment or rocoipt.)

Certified oc ragistered mall sarivee, By maiing t¢ an address guiside California (by first-elass mall posty ald,
o [: yiing g relam reeRipt) coples to tr{c pe‘n'?gn satved, (COP 413.40) {Amdﬂigned rotwn nwpﬂ’r":mr
ce of actuaf dellvéry 10 the parson served,)

. ) other (5pEcily cods section):
additanal page lo ottached.
2, The "Notica to tha Perggn Sorved® (on the saurmmens) was complaled as fallews (CCP 412,80, 415.10, any 474);

[} a3 an individual defendant.
b, n the parson sued under the fictitious name of (spesty):
c on behalf of (spacih):
under: CCP 418,10 {covporalion) E CCP 416.80 (minen) L orer
CCP 418.20 (defunat carporation) CCP 416.70 (canservalae)

CCP 416.40 (sasociation ar partngrenip) 1 &oP 416.90 (individira)
a. [ by parsonal aeivery on (dale):
4. Attha time of sofvics  was 9 Ioast 18 years of age and nat g party Lo this acfian, '
& Feefarservico: $
6. Peraon sening;

a California sherlf, marshsl, or cansiabls, L. Name, address and teisphone number and, if applieabla,
b, Reglaterad Califernta process sarver. ceunty of registration and number;
e. Employse of Independent contraaior of B registgred

Calitornia procesa sorvarl,

g. [) Not o registerad Callfornia process aewvar,
& ] Exampt irom ragisiration under Bus. & Prof. Code
ALY

| declare under panalty of perjury unsar the laws of the (For Gollrarnia aherift, marsha!, er consiabla use only)

Stateo! California that the foragslng i3 rus snd comrast. | contily that e {oregaing ia true shd conect.
Date; Dats:
TERONG TURE] ' (TANd TR

B2{n)(5) PR, Jhusy 1, THS4

- ——

b0 d RECEIVED TIME DEC. 4 . 90MM PRINT TINE “DEC. 4,05 {4AM2-60-02q
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I GROUE MUTUAL FUNDS, BANK OF

. .MANAGMNTDIC JBOXFORD &

DEC, 16, 2003 9: 1744 CORPRATE COUNSEL rK N0, 435

UONELZ GLANCY #134180

PETER A, BINKOW # | 73848

| MICHAEL GQI.DBERG #138669

GLANCY & BINKOW LLP
1801 Avemue of the: Stars Suite 311

18 e of | ORTCINAT FrETm |
: ‘I“elsc‘.phtme?S (3310)20]_9150 ORIGINA‘L FII'ED |
I Facsimile (310)201-9160 OCT'BZZDOS'
mwomcssos RIANBARRY. .. ...
1801 Aveaue of the gtars Sulte3b7 " T UPERICR COURT

Log Anpeles, CA 90087
Telephone {310) 788-0831

- Facaimile! (3 10) 7880841

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES
| AMIKE SAYEGH on Behalf of the: Gencral " Case No, BE30Acce
Public, : 3 04 5 55
Plaintits, "
| PRIVATE ATTORNEY GENERAL
' COMPLAINT ON BEHALF OF THE
'GENERAL PUBLICFOR: .

JANUS CAPITAL CORPORATION, JANUS | "
CAPITAL MANAGEMENT LLC, JANUS 1 YIOLATIONS OF BUSINESS' AND

INVESTMENT EUND, EDWARD ). STERN, PROFESSTONS CODE §17200
CANARY CAPITAL PARTNERS LLC, © (Restitution and Injunctive Relief)
‘CANARY INVESTMENT MANAGEMENT

LLC, CANARY CAPITAL PARTNERS,
LID., KAPLAN & CO. SECURITIES NG,
BANK ONE CORPORATION, BANC ONE
INVESTMENT ADVISORS, THE ONE

AMERICA CORPORATION, BANC OF
+AMERICA CAPITAL MANAGEMENT
LLC, BANC OF AMERICA ADVISORS
LLC, NATIONS FUND INC., ROBERT H.
GORDQN THRODORE H, SHIPOL o,
CHARLES D, BRYCELAND, SECURITY |
TRUST COMPANY, STRONG CAPITAL |

‘CDMPANY
[Capticn:Continues On Next Page]

P3P O7

PRIVATE ATTORNBY GENERAL EOMPLANT
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)
¥, gt
-

1l ALLIANCE CAPITAL MANAGEMENT
» | HOLDING LP. ALLIANCE CAPITAL
- ;MANAGMNTL.? ALLIANCE
5 || CAPITAL MANAGBMENT
' | CORPORATION; AXA FINANCIAL ING,,
4 ALLIANCE! BFRNSTBIN REGISTRANTS,
GERALD MALONE, CHAKLES
5 || SCHAFFRAN, MARSH & MCLENNAN
' COMPANIES, INC PUTNAM
4 INWSTMENTSTRUST PUTNAM . S _
£ rNVESTMENTMANAGEMENTLI.C B L R Rt
7 | FUINAM INVDSWENT FUNDS, md
‘| DOES 1-500,
8 .
5 __Defendants.
1 Plaindgrmakes the following altcgasions upon information ind belie, except 3 to tne
t allegations speeifieally peraining to plaintiff and his counscl, based on'the facts alleged below,
! -and pradicated Upon ths investigation undenaken by and under ths supervision of plaintiff's
lm_ counsel, Plaimtiff believes that further substantial evidentiary support will exist for the
14 o . .
" | allegations get forth below afler a reasonable apportunity for discovery..
15. ' ‘ '
5 L .
18§ L o
7 . Comn b e “ : DR .
' " I, Thisis a.civil-action brought tiy Mike Sayegh agsinst Defenduats named herein
28 wha engaged.in the impropersehemss diseussed herein relating to “market timing” and “late:
" | trading" of mutual fund shares. Plnintiff, {or himself and all ather membersof the genctal
20 e . R .
public; brings an action for monetary damages for Defendants' vielations of Businors and
240 . v '
/1", Frofesstons Code §1 7200, el seq,
2. S
'  £8
..‘2‘3 -
2. This Complaint is filed and these preceedings ate instituted pursuant to §17200
35 B N o v
- |'ofthe Califorvia Business 20d Professions Code (hereinafter “17200), for restitution and
injunctive reliof.due tovmlancnsuf §17200, er seq., by the Defeadants and their co-
7
2 ~§ conspirators,.
28
3. Junsdxcuon and venue ag 1a each Dafendant is propcrm this judlefal distries
h PRIVATE ATJORNEY GENERAL COMPLAINT g
' Bope 1
1 r . g s e l . . P 4w e f e + o s——
L0 'd peceived TIME DEC, 4. CEiTgA PRINT TIME DEC. 4.0 3:41aMe-E0-020

P4 P03
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i

pursuant 1o the provisions 6f §17200 and §§395(2) and 395.5 of the Califermia Code of Civil

Provedure.. Each Defendant either matntains anoffice, has anagentis found or transacts
busingss, direetly or indicectly, in the County of Los Angeles, Plaintiff's cause of action arose

o

in par within the County of Los Angeles, and numerous of the transsctions at issue taok place
o thiy Gonty, Many,of the unlaveful acts heceinafier alleged had a divect clfect onjovestars . | . ..
within the Stale of California and, more parﬁcul'acly,.withinﬂmrcoumy ofLog Angéles. The
wade-and commerce hereinaRer described is earried on, in pat, within the State of California,
and, more partieulacly, within the County of Los Angeles. Flaintiff also resides in the Codrty of
10 f Log Angeles.. : '
1 b A, Inconnection with the acts aleged in thig complaint, Defendants, directly or

Rl R T - TRV Y

12 in&i,rec,Uy;;usgéitﬁc; means and instrumentalitics of interstats commerce, inchiding, but not

13 || Bmited to, the mails, interstate tﬂ'ephan,&;?ommﬁcaﬁons and the-facilities of the national

14 || secunitics markets. - “

15 I

161 SUMMARY.OF ACTION

17 This action charges Defendatits with engaging in an inlawal and decaiifil courss of

18 || conduct designed to mproperly financially advantage cortain co-Defendants to the detriment of
19 || oihers. PlaintifF owned shares of Janus miutial funds, which were improperly rades ss

20 || deseribed herein. A< pirt of Defendants’ unlawsil conduct, the Fund Defendants, as defined

21 'below, in clear contravention of their & duciary !cspnnai;bjiigfgg\uﬁ_digclﬁgu’fg.-pwjgaums,_faﬂed ‘
22 || to properly disclose that selest favared customers were impreperly allowed to engage in “market

23. j timing™ and “late traing” of their mutual fimd shares. Such wading practicss, as more flly

24 deseribed hercin, Improperty dllow a short-tenn, in-2nd-out mutual fand investor (o exploit

25 || shost-term mcve‘s:andjinéfﬁc'ié‘;;giqkhﬂicsmanncr_in whi_ch-,rh:fmumai:ﬁlnds"price ’xhéii.sharcs, ;
26 110 thie detriment of wnsuspecting longstemm investors. As a result, Defendants ars liabic to

27 || Plaintjffand the general public pursuant to §17200 of the California Business and Professions
28 | Code: '

FRIVATE ATTORNEY OENEIAL COMPIART )
Pagz2.

B0 'd RECEIVED TINE DEC. 4.°C §:28A PRINT TIME DEC 4. §:41AMe-60-030
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o PARTIES
2 :‘5,-_ “Plaindff Mike Sayegh is.a resident.of (e City of :Baverly Hills angd’ Coumy of

,.

w0

Las Angeles Purwant to §l?20f] plainufy’ bnngs this.action on- behalfofthe general publie:ef
‘ths Stace’ nfCalifomla.

Jlnua D&&‘d“‘s__ R I hil‘-. AN e PR '.-'.'m EEERITIN ¥ i i_.‘. .- | w--i' W e on -.‘.m .-
6.. Each ofu:a Janus Furids are munial furids that dre regulated by the lnvcstmcnt
Company Act of 1940, that are managed by defondant Janus Capital Management LLC, 25

misconduct alloged in this complaint,

7. LJJeF_end‘a'njt‘ Janus Capital Corporation was registered s¢ an investment adviser
under the Dvestment Advisers Act of 1940 (1he “Investmerts Advisers Act"yand mappged and
agvised the Janug family of mutual funds (“Jents Fands”) until Aprl 4; 2002; Diring this
period, Tanus Capital Corporation had wilimate responsibility for averseeing the dey-to-day
‘management of the Janus Funds. Janus Capital Carporation is focated at 100 Fillmarc Street,
‘Denver, Colarado. - .

8  Defendant Janus Capilal Menagement, LLC (“Jasius Capital Management 'y is
Teg) stercd as an invesument adviser x;:;de; the Invest‘me:;t Advisers Act and managed and
advised theJanus ‘Fﬁndsffsinqc,ﬁ,gxii 1, 2002, Janus Capital Management has uitimate
v_rcsponsﬁibﬂity;forovc rseeing the-day-to-day managetnent of the Janus Fundo. Janus Capital
Management replaced Janus Capital Corparation as rh‘;e.;inmgmeﬁx,a&mor to the Janus Funds
‘_Qn April 1,2002, Janus .CftpitalfMﬁnsgcm:m_isf!ocate_i'f ar 100 Fillmarﬁ Street; Denver,
Colorada. (Herciriafier; advisers (o-the Janus Funds - both Jarius Capi m}Managmnem and Janos
Capital Corporation ~ shall be'refexred to s Jaus Capital Managemen().

9. Det'endam Janus Invesnment Fund'is the tcgns%r«m\ and isser oi‘the shares of the:

¥ Tariug Funds. Juous !nWstmml Fund is 1nzated ar 100 Fillmore Street, Den\«tr, Coloradn,

) ! B :
PRIVATE ATTORNEY QENERAL COMPLAINT
Pape 3

80

A RECEIVED TIME DEC. 4 € 5. 08AM

d.efmed?bglbw, and that buy, hold.:and sell shares or other ownership-units that are subject (o'the.

P4 P10
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13
14
13
18
17
18
14
20
21
22
23
24
23

2 |

27
a8

O0F 'd RECEIVED TIME DEC 4 " §i28AM

B

C.18.2009 §:18AM™" MCORPRATE COMNSEL KA N0, 0. 635

Bank of Americn Defendants.

10 Eachofthe-Nations Funds are prutual funds that are regulated by the fuvestment
Company Act of 1940, that are managed by defendant Bane of America Cupita) Management,
LLC, and that by, hold, and el shares or other ownership nits that are sybject 18 the
imisconduct alleged in this complaint.

w vt Vo, Det‘endan: Bank, of, Ametica, Corporation {“Bank c,t‘,e,mcma”) jsabank angd
,fn;nc;al,.hcld_xngoompany&at is incorporated in Delaware withiils principal place-of busm:ss
in'Charlotte, North Caraling, Bank of America is the ultimate parent of the Nations Funds
£ a:m] yof quitual funds (“Nations: Punds”).

12,  Bane of Ameriea Advisors, LLC (“RAN") was régistered as an investment
adviser urgd’er_.tixeﬂlnv‘e:stmem Advisers Acland managed andadv,isqd.ihc Nations Funds untsi

| day management of ¢ Nations Funds: BAA Advisorsis locaied at One Bank of Americe
Plaza, Chirlotte; North:Carollya 28255.

a3 an investment-adviseruader the Investment Advisers Act: BACAP manages and advises:the
‘Natiah Funids. BACAP has the ultimate responsiblity for oversesing day-to-day menzgement
of the Nations Funds, BAGAP is lacated al Ope Bank of Ameriea Plaze; Charlatte, North
Carolina 28255, BACAP replaced Banc of Ameriea Advisors, LLC, us the investmentadviser
te the Natjors Funids on Jamiary 1, 2003.

Id,  Defendant Nations Funds, Inc. is (he reglsirant and issuerof the shares of the.
Nalions Funds, Nations Punds, Ino. 5 incorporated in Marylang.

18, Deféndont Robert H. Gordon (“Gordon') is the President of defetidant BACAP,.
and since March 31,2003, President of Nationa ¥unds, and was an active participant in the
unlawly] schemics: alleged herein, |

16, Defendant Theodorz C. Sihpol; III(“Sihpal”) is-a broker in the high-netvworth
 group of Banc of America: Sc‘cunuﬁ LLC in Manhattan, New York, and was' an active
pamcxpam inthe unlawful schemes alleged liszein,

‘ FRIVATE A7 TORNEY GENBRAL COMPLAMNT

Paged

Tantary'1, 2003, During (Ms period, BAA bad ultimate responsibility for oversesing the day-lo= ' |

13. Defendant Banc of America Capital Management, LLC ("BACAP"), is registered |

AREANY

i

PRINT TIME DEC. 4 0 §:4 AWZ-ED-OHG
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10
1

12.
13

14
13

i6.
17
18
19

20

21

a3
24

26

2%
28
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17.  Defendant Charles D, Bryesland (“Bryrelond”) is the manager of the Banc of

- America Seclifities brapch et which Sibpol worked and was Sihpol's supanor Bryceland was
an‘sctive: paﬂ:c:psm in‘the unlawful schemes. a)legcd herein.

Bank Oné Defendants
18.  PBach ofthe: Orie Group Funds are mutual finds that are regulated by the

1 nvessment Company Act of 1940, that ars smanaged by defendant Banc Qre Javestment. ..
Advisets ("BOLA™) and that buy, hold, and sell shares or otherownership unils thazare subject
o the misconduat alléged in this complaint,

19, ‘Deféndant Bank One Corporation (“Bank One Corp.™) is a multi-bank holding
company togistered unider the Bank Holding Company Actof 1956 with its principal place of
busineﬁs?é'!*l Bank ‘Ox;a Plaza, Chicago, Hlinois.

20.  Banc One Investment Advizars (“BOIA™) istegistered:ad'an investment adviser
under the Investment Advisers Act.

21 Defendant The One Group Mutual Funds s the registrant and issuer of the chares

of the One Growp Funds: I pincipal place of business is Joceted at 1111 Polaris Parkway,

Columibus, Ohio.

Strong Capital Managervent Defendants

22, Baeh of the Strong Funds are mutual funds that are regulated by the Investment

 Company Act 61940, that are .managed-By'aefcndan‘t:fsmng;Capital Management, Inc, gnd that -

buy, hoid; and sell shares orother cwnmbxp unjts that are subject to the misconduct alisged in
ﬂus r.ump[amz

23 Strdﬁ;g;?iﬁuncial Corporation iz the: ntﬁmat:}ismnt afall of lhé-fStrong
defendants: Through its subsidiarics; Strong Corporation markers, sponigors and provides
investment advisery, distribution and admiﬁisufativc_Scwi:ééé..‘-ib'm\@tuat finds: Strong
Corporation mainteins its headquarters at 100 Heritage Resérvs, Menomonee Falls, Wiscongin

53ps1.

2. Sttong Capital Manageme, Ino.(“Strong Capital Management”) i registered as

“an investment adviser under (he Investment Advisers Actand managed and advised the Strong.
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Funds throughout the Class Period. During the Class Pedod, Strong Capital Management, Inc.
‘had-limate fespansibility for oversseing the day-to-day management of the Strong Funds.

iStrong Capita) Managernent is located at 100 ,Hcr‘i,tas'e,;Rweg Menomanee Falls, Wisconsin’

53081.
Alliancs Defendants |
. 25, BashofifisAllianceBemstein Funds aré mytial funds that are regulated by the

lavestment Company Act.of 1940, that ere managed by defendant Alliunce Capital Management
1L.P., and that buy, hold, and sell shares or olher ownership units thatare subject i the

'thiseenduct alicged inthis complaint,

26, ‘Defepdant Alliance Capital Management Holding L.P. ("Alliance Holding) isa
‘puhHCIy«traHe_giihﬁlﬂiﬁ‘g_ company which provides investment management services through.
defendant Alliance Capital Management L.P. (“Alliance Capital Mapagement”). Alliance

Helding is incorporated in Delawure withiits prineipal place ofbusiness located at.1345 Aveoue |

of the:Americas, New York, New York 10105, Alliance Holding iz the ultimate parent of the
AlliarieeRernstein Fusids and the paremt company of, and centrols, Alliznce Capital
‘Management end AllionceBemstein Registrants. As of March 31, 2003, Alliance Holding,
awned approximalely 30.7 percent of the omstanding shases of Alliance Capital Management.
27, Defendant Alliance Capital Management is registered as ap investment adviger
under the Invesiment Advisers Act:and managed and advised the AllianccBernstein Funds at

| times televant hereto; During this period, Alliancs Capitsl Management had ultimate

tesponsibility ibr’gve;éaéin’_gfthsi.d ay-to-day management le_f the-AllianceBemstein Funds,
Alltange Capital Mansgement is located at 1345 Avenue of the Americas, New York, New York
10105, o

28, Defendant Alliance Capital Management Corporation {“Allisnce Corporation”) is
a wholly-owncd subsidiary of dafendant AXA Finaricial, Inc., and the paneral partner
Of.defmﬂMS:AIﬁéhce Holding and-Allignce Cn’piﬁﬁ Mmgcnﬁem. Allhance Corporation owns.
100,000 partnership units in Alliznce Holding, and 2 L percest general pactership imerest in.
Alliznce Capital Management. Allianee Corporation is located at 140 Brandway, New. York,

PRIVATE ATTORNEY GENERAL COMPLAINT o
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28. Defendmt AXA Fmanmal 1m= ("AXA ”) ~ a unit of Europe's seoond-iargcst
| insurer, AXA 84~ is an international ﬂuanc:al sarvices orgamzauons which provides ﬁnanc'm |
,admoq-,;msmance,andm\rsstm:nt manasamempm;ihcts ad services wotldwide. AXAvisa
Delaware corporation and mmdintains its principal ‘p!accbf'busincss at' 1290 Avenue of the '
‘Am’ariC;s,:New York. New Yark 10104, AXA nonimls Allignee Capital Managemeri by virtue,_ | |
‘of its gcnml pmnushlp interests throught Allla'ncc Corporation and jts §5.7 percent economic
intarest fn-Allisnce: Cap:(a! ‘Management as of March 31, 2003,

AT TR B - R *é'. s I

30, Defendants AlljanceBematsin Repistrants are (he: ;egistzan‘l‘s;.land""is;ue'm of the

.__.

shiares of the AlliznceBernsiein Funds, and were active participents in the unlewful scheme
1 || alteged heraift. | |
1],  ‘Defendant Gerald Malone was at all relevant times a Senior, Vice Bresident at

Alliangs Capital Management and 2 portfolia maneger of several AllianceBemstein Funds

andAlliance hedge funds, and was an ative padticipant in the unlawlul schieme alleged herein,
32, Delondant Charles Scliaffran was at all relevant times @ marketing executiveat.

i
Th

Allignée Capital Management wha sold Alliance hedge funds to investors and was an aetive

Ll -
[ @y

paricipant in the unlawfu] seheme alléged herein.

R
s

“Puty 'Dg,fén‘ﬂn‘niu _
33, Eschofthe Putnam Funds, is 2 mutual fund that s regulated by the lavestment

[ I
[ T o B

Compaoy Acl of 1940, managed by defendent Putpam lnvestment Mapagement LLC, a5 defined -

g
e

vfbc’low. and that buy, h‘,nid and sel] shares or 'omcroWne‘;s'hiﬁ:units'thaxare“ subjestto-the

0
.

‘:msconducl alleged in this complaint,
34, Morsh & McLennan Companies, !nv:. (“Marah & Mchnmn") is the ultimale-

K
¥ U

: parem of dcrmdams bearng the PUmam niams, Marsh & Mcr.enmn 18§ New York C:ry-basca
g pmfevsiana! services firm that, thyough its subsidiaries, upe.ra:os in the insuranee, thvestipent

B
Lr A

management dnd ;onnuhmg industries. Marsh & McLennan js headquartered at 1166 Avenue: of -
| the: Amesicas, New York, New- York 10036. '
35, ‘Futnam Investments Trust(“Putnam Investments™) { {s a subsidiary of Marsh:&

-
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| Mekannan and operates 83 Marsh & McLenpan’s invesiment mansgement arm, cateting 16

Puinam Investments is headqiiartered at One Post Olfice Square, Boston, Mazcachusstts.
36;. Puinam Iavestnient Mmge;mem;];«I.if;iiarégi:acr'cd'as.'éninvéaunqm.adyi‘sm :

i uﬂd‘l’ the Investment Advisers Aot and managed.and advised the Putnam Funds do ﬂng{he
Class Period. Putnam Investment Mansgement hag ilticiaté responsibility foy overseeing the . . |
day-to-day raanagement of the Putnam Fuods. Putnam Invesiment Management is |

headquartered at Onie Post Office Square, Boston, Massachusetts, Putnam Investinent.
Management is a subsidiary of Futnam investments.
37, Putram Investment Funds s the rogistant and issuer of eash the Pyinam Funds

|l except for the following funds, which are the registrants and issuers of their 6wn shares or units,

respectively; Putnam American Govemment Income Furd, Putnam Arizoaa Tax Excmpt-

| Income Fund, Putmam Assct Allacation: Balanced Portfalio, Putnam Aseet Allocation: Growth

Porflio, Putiam California Tox Exempt Income Fund, Putnam Capital Appreciation Fund,

| Putziain Capitsl Opgortunities Fund, Putnans Convertible Income-Growth Truat, Putnam Florida

Tax Exempt Incoms Fund, Putnam Massachusetts Tex Exempt Income Funds, Putnam

|| Migliigani Tax Exempt Incorte Fund, Putnit Mintiesota Tax Bxempt Incom Fund, Patniam
{ Money Markel Fund, Putnam Municipal Income Fund, Putnam New Jersey Tax Extmpt Income -
'_‘Pund,; Puinam New Opportunities Fund, Puinain New Vajue Fund, Putman New York Tax

Exempt Income Fund, Putnam New York Tax Ekcmpft@l?ponuniti ¢s Fund, Putham Ohio Tax

Fx amn,t'{ﬂ‘wma.?nnd,. Putnam Pennsylvaniu Tax Exsmpt Income Fund, Putnam Tax Exémpt
2.{| Tncome Fund, Putnam Tax Excmpt Money Market Fund, Putnam Tax Smart Equity Fund,
| Putiiaen Tax-Free High Yié‘ld.Fund,‘?E'umam‘ Tax-Free Insured Fund and Putnam U.S.

Gavernmént icome Trus. Puthans Tnvestment Funds is Iocated at Onie Post Office Square,

. || Boston, Massachusetts:

38 Defendants Janus Capitel Corparation, Jenus Capital Mansgement; Tanus

" | Investment Fund, the Janus Funds, Bank of Airieriea, Banc of Americn Advisors, Bane of
| America Capital Management, Nations Funds, Inc., the Nations Funds, Bank One Corporation,

j‘pdi?iﬂuﬂ:andfinsﬁmﬁon;l'izrvnstorc_:mdveﬂféﬁn&an arvay of investmienit products and services.
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'L | Bane One Investment Advisors,, The One Group Mutpal Funds, the One Group Funds, Strong

| Finunsial 'Gbrporﬁﬁdn*,--Snnng.--,ﬁapiial ﬂ&na‘)ggmmt, Inc., the Strong Registrants, lthlrong

3 | Finds; Alliance Holdng, Alliadse Gaﬁimﬂﬁmk Alliance Corporation; AXA Financial,
4 | the,, AMianceBermstein Registrants, the AllianceBemétein Funds, Marsh & McLellan, Puinam.
Investimans; Putnam lavesiment Management and the Putnam Funds are referred (6 collentively |
aFei g Ui "FUnd DREIATY . oo o L iee e s e o

39.  Defendant Edward 1. Stern ("Stem™) it d resident of New York, New York. Stem

| was the mansging principel of Canery Capital Partnets, LLC, Canary Invesiment Managemen.
| LLC and Canary Capital Partnets, Ltd. (collectively, “Canary™, and was an active participant in |

tbe unlawful schere alleged fherein;
40,  Defendant Canary Capita) Partners, LLC is a New Jersey limired Tishility

:cbmpany:wiih affiees 21400 Plaza Drive, Secancus, New Scrscy.-\Cimaxy, Capital Pantnsrs, LLC

wis.an active participant in the unlawful scheme alleged herejn:

41, Defendant Canary Investment Management, LLC 5 2 New Jersay limited

Tinbility company, with offices at 400 Plaza Drive, Sesauious, New Jersty. Canary Investrcnt
Management, LLC was an active participant in the unlawful scheme alleged hereii,

42 Defendant Caniry Capitel Parners, Ltd. is's Bermuda limited liabitity cormpany.

: CanmyCapttal Partners, Ltd. was an active participant in the unlawful scheme alleged herein,

43.. Defeodant Kaplan & Co. Seeurities, Inc: isa bro}:ar dealer located:in Boca
Ralqn, Florida, whith Canary approached after heuring thét it provided late trading.

44, Deféndant Secutity Trust Company. (“S‘I’C") Is a'provider of corporate trvist
services to rcnremenl piam, third-party admnmstratnrs and various mduntrs,al clients, It bc,camg.
Canaxy ‘s partaer ind wide-ranging late trading and riming \ vmnuc S$TC i headquartered in

Phq;_ny_:,,g Arizona.
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46,  Thetrue names and eapavities ofﬂafén&anfs"me;d hereint 85 Does 1 through

1 500-are other aclive participants.iu the w:destad inlawful conduct alloged herein whosa

improper trading activities at the expanse of ordinary mutual fund investors, suehas
-Plamuff and e other Janus Funds, Nations Funds, One Group-Punds, Strong Funds and.

:prm ided rcmunmuon to the funds® mupegirs. Plaintiff will seek to amend this eamplaint to

| il seatethie tme names and capacities-of'seid defendan'cs when they have heen ascertamcd

&1, From 1995 to 2003, Canary engaged m ave fraudulent schemes and benefitted to.

T ST RS S X TR S B X R R i Tt
H R R TR T T B — - T T

the suttent of 1ehs of piflions of dollirs at theexpemse of rautual fund investors. Bath schames

invslved the complicity of mutual fund management companies thal viclated their iduciary.

i affiliates.

48:  ‘The firsvscheme was Canary’s "lui¢ trading” of muthal fund shares. As described
in greaterdetail below, the daily prics:of mulual find shares is generally calculated as 0 4:00

{lpm: EST, Ordars to buy, sell or exchange mutual fnd sharss placed at or before 4:00 pumi. EST

. --fdr;z-?..givmdaygmcniw: that day’s price, Converscly, arders placed: after 4:00 p.m. ESTave

‘supposed fo be priccd using the foliowing day's price: Canary agreed with cartzin financial
‘inistitutions that orders Caniary placed after 4 p.m. on a given day would illegally receive thaf

I day’sprice (as opposed to ihe niext day's pice, whickthe order would have recéived Bad it been
' | processed Tawfiuly). This allowed Canary 10 capitalize on post: 4:00 p.m. information while
I these whio bosght their rautual fund shares fawfilly sould aot.

‘49, The second scheme involved “timing” of mutpal fimds. “1iming” is an

Tt~ g PR ey Aeeepra—— TR Y T
PRIVATE ATTORNEY QENERAL COMPLAINT .
Paze 10

4" RECEIVED TIME DEC. 4 9.784M

48, Defendant JB Oxford & Companyis a provider of diswunt"andenﬁne?’orék'era'g‘e-
| smrvices, with: afﬁccs located at 9665 Wilghire Bmﬂﬁvard Third Floor, Beverly Hills, California
5021z,

P.

:_Idcnutlcs have yes 1o be, ascertained, Sush defendants wers sesratly permitted o engags o, . .| ...

AllmceBmswm Funds mutual fund holders; in exchange for which these JTohn Doe defendants |

1 duties to their cnistomers in relam for substantia) fess and other income for hemselves and their. |

1
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trading activity. Nunctheless, the mutual fund wanagers aryiged to give Carla

“Jmetket timers & “pass™ with the timing police, who wauld loek the other way rather than attempt

|/ investment techinique invalving shiort-temm, “In andior” trading o mutual fund shiares, The

| tectiniqui is desigmied to-cxploit incfficientics i the way musual fund companies priee their

| shares, Thispractice i byno means limited 16 Canary. Itis widely zeknowiedged

; thﬁt‘{timih_ggi aires to the detriment ‘o_,i’ iiongaié_rm -sharcholders. Becanse of t‘hi_s.:détti‘meriml\ :
effect, mutual fund prospeciuses typically §afe that iming is monitored and the fnds-werk to

{ preventiit. Nonethelass, in return.for investments that will increase fund managers fees; « .« -.:.

fund managers:enter into undisclosed agreeménts 1o allow timing.

50, In fact, certain mutual fund companies have employecs (generally eferred to s

the “timing p‘alihe?jfiwhb arc supposed ta fepret ot “timers™ and put a stop to their short-term

y and -other

{ 1o shut down their short-term trading,

S),  Themutua) fund prospectuses created the misleading impression thatmutual
funds were vigilantly protecting investors against the négative effecte 8L 1iming, In-fct, the

 apposite Was true: managers sald the right to-tirae their furds to Canary and other hedge find

investors, Theprospectuses were silent about these arrangements.

52:  Asaresultof “Jate gm‘ding“a‘nﬂ: “nnung” of mutual runds,Canazy.the :

muitwal fund companies and their intermediaries profited handsomely. The losers were

 unsuspeeting Jong-term mutual fund investors. Canary’s excess profits sume dellar-for-dollar

out of thilr pockets,

53, Canary's practice of late trading ¢xploited (he unique way in which; mutwal funda

st their prices. Mutual finds are valued once:a day, usially 6t 4:00 pm. EST, when the New
York miarketcloses The price, known as the Net Aseet Value ar “NAV," gederdlly reflects the

‘-‘;_!p;éiﬁg;p:iceébf_.the-sgcuﬁﬁa“tﬂaycompﬁsefaugifvfm.fund"sjpdﬂ'folio,_ plus tha value of-any cash |
| that thie fund manager maintains for the fiind. A mutua) fand stands ready to Buy-or sell (the
- routial fend industry refers to salesas “:edanpiions"?)its shares at the NAV with the publie all

FRIVATE ANTTORNEY GRNERAL COMPLANT ,
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'NAV. This i the mie of “forward pricing," which became Taw in 1968.

A%

day, sy day — but Unlike a-stock, the price 6? & Mutual fand does not chan'ge,d\}ritxgs\t’ﬁe" couTse’
of the day. Accordingly; orders placed at gny time during the trading dayup 10 the 4:00 p.m.

cutoff gét that day's NAV, bul an arder placsd at 4:01 p.m, or theveafier receives the next.day’s

1

1. The Purpose of “Porward Priciog™

o oo 38+ Thigsysiem assures alovel playing Beld for investors. Muitual find investors-do. -
i not know the exact price at which their mmgl fund orders vril).-bc;cx_'etutedlét'theflim'c they.
‘place e orders (unlike stock investors), besause NAVs are caloulated afler the market closes.
'Orderf_s".piéﬁ‘éjd ‘o or beforé 4 p.am, on 2 given day ‘émi--ﬁned at the NAV detsrmined thatday
While onders placed alter 4 pan, are filled 4t the NAV edleulated the next day: Thus, alt investors:
' || have the sare opportunity'to asémnﬁlcs*“pr‘a-’d:ﬂc{p.m; information” before they buyor sell. And |
f‘ncginy:astorhas (or al teast is suppesed 1 have) the benefit of “posi-4:00 informalion™ prior to
making an investment decision: The impsranee of this protection becomes clear when, for

- example; thereds an.event afler d;OG.’p-.m: {liks &n unexpasiédly positive carporate eatrings
angouncénent) that makes it highly prabable thet the market for the gtecke in o given fund will
.ngm,sha;p’iy higher the next day. Forward pricing cnsures faitness: thoss who botight the fund

during the day; before the information came oul, will enjoy a gain. Those wha bry shares in the
fund after the annourcement ate not suppased 10 share it this profit. Their purchdse arder
should receive the NAV set 2t the cud of the next day, swhen the murket will have digested the

-news~an&~céﬂeétéd its impact in higher prices for the stack held by the fund and, therefore; a.
‘bLgher NAV forthe fund. ' ‘

45, Aninvestor who has the ab:hty 1o avoid fomard pricing and buy atthe prior

'NAV cn;oys E mgm!' casit irading. qdz,e, e ot shie can wmt unilafer the miarket closes fat

sigoificaninews such as the abovemnn gs azmoumemem 10 come out, ead lhen buy the fund

Hatthe:ald; low NAV:that does nov refiect vthe.m?ac[ of the new- information. When the market
|| gocs up the text day, the leky investor would be able to selt and realize an arbittags profit
based selely o the privilege of rading on the “stale” NAV.,
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56.  Doltar for doliar, the late trader’s arbitrage profit comes sut'of the mutual fund

‘that zhe late teader buys. In egséncs, the late: trader ;sb:mg allowed into the fund afer{tis,

closed far the day t pmxc:p&tc ina pmﬂl that would otherwice kave gone completely to the:
Il fund*s buysamd-he)d investors. When fthe‘late;rrader tedesms his shares and claims his profit, the
{| iurga) fuind manager has either 1 soll stack or use sash on hanid ~ stock 2nd cash tharused to

| basically a-zere-sum game. Putting to one sids the investment results of the mutual fund for the
|| beief time that the late trader actually holds it, the late trader’s gain is the long-term {nvestors™
1988, Tho fofwird pricing rule was enacted to prevent this kind of abuse. Ses |7 C.F.R, §
270.22¢-1(2).
- “2.Summary of Canary"s Late Trading

§7,  Canary cngaged in‘latetrading on a: da:ly basis from in or about March. 20&0 uniil

1 3ulyof 2003, .Itﬂlﬁ:ggt&_,dnzqn& afmutual funds and extracted tens of millions of dojlars from
! mem. Diting W6 deslining market 6f 2001 and 2002, it used late trading to, In effest, sell
{| eutual fund shiares shozt, This caused the miitual finds o overpay for their shapes as tho market

| went down, serving to magnify long-term investors' losaes,

S8 Canaryobiained some of its Jate rading “capacity” (the appormnity (o cngegs in

| tatetrading) direetly from one mutual fund ‘managgr;(hc' Bank of America. Bankof Amgrica

ji'nslalled speci'aj computer vquipment in Canary’s office that allowed it to buy sind sel] Bank of

| Amesiea’s own mutual funds « the Nations Funds'« and hundeeds of ather mutual funds:at the

4:;ouip;m:.r;sri'ce antii 630 pm, New Yotk time: In réurn; Canary agraed to leave millions of-

| dollats in Bank of America bond funds Gt s fong-tern basls, These parked funés are knownin

the trade as “sticky assets”

- 59, Cunary obtained additional late tradmg capacity from intermediasies, mcludmg

‘trade‘hundreds of additions] mutus! fontla as laic a3'9:00'$.m. New York ime. So profitable was

FRIVATE ATTUANEY GENERAL COMFLADN -
) t TR
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belong to-the lorg-tenm invesioss-~io pive the lale tradet his gain. This makes late trading .= |«

defendant Secnmy Trust Company (‘ STC”) an Anzona company. prowdms trust adm umstmnve |

services {including access to mutual ﬁmds}_m re!:remmrplm. STC gave Canarythe abilityto |
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this opportunity that STC ultimately demanded, and received, 8 percentags of Canary's

‘winnings.

60, ‘Mutual ﬁmds are moant to e !ang-tenn investments. 'rhey are'designed for buy-

.-and hold investors. and erc therefors the favored homes for Ansericans’ renreme-nt and éollege

savings.accounts. N:ycr@hc]gss,,qqu-lurnamundr traders routinely try to trade in and outef ...

certain mutus) fnds in order to exploit inefFiciencies in the way tiey set their NAYs:
61,  This strategy works only because some funds use “stale” prices fo-caleulate the
value of sscuritles held in the fund’s portfolie. These prices are'stale” biexise thay da not

'ng;;e;sﬁ_lywﬂ'edﬂtha “fair value" of such securities a5 of the time the NAV is caloulated. A

typical example is 2 U.S. mutua) fiund thal holds Tapanese shares, Because of the tlme zone
difference, the Japantse marker may slose at 2:00 e, New York time: If the U.S, mutual fund

‘manager uses the closing prices of the Japanese shares.in his-or her fund to amive & an NAV 8t
;4:QQip;m;v,ig%Ne'w"‘:b’o;k, he or sheis relyin‘g»:u‘n.markét_fihfonnatibn:-ﬁwat is fourtesn hours old, If
there bave been posifive marke: moves during the New York trading day that sl cause the

: 'igpggqg’gfuidtkﬁ‘.1Q%ﬁse.Wh‘en‘itJazielt.opens,'_me,miaJapmasefpﬁc,es;wiil'~ not reflect them, and

1 the fund’s NAV will beanificially j’o‘w;«‘l‘?‘ui‘l(andﬂ]er\ira‘y,»l’be"NAVidbks'no‘tfreﬂlééll‘?thﬂméy,
‘carvent markes value of the stocks the fund holds. On sueh & day, 21rader who buys the Jepaneso
| B 4t the “atade” price is vistuslly assured of 8 profis that can be realized the next day by

sellipg, This ahd sipiilar s’t:atég‘i'cs' are knowi as “time Zone atbitrage.” Taking advantage of,

" || i kind of short-term arbitimge repeatedly in a single mutual fund is called “timing” the find,

62 A similar type of tining is possible in mutdsl funds that contain illiquid

.=ac.ei‘|riki'=s‘sue‘h;.as':high—yisid bonds orsmall capitalization siocks: Here, the fact that some-of the
| fund's securitles may not have traded for hours before the New:York closing tims eanrender the
fomd’s NAY atale, and thus open it {8 being timed. This {s sometimes known as “liquidity

arbitrage”
1. The Effeet of Timlog on Long Term Shareholders
- 63, Lixe faté trad.mg, effective timing captures 2 Srbittage pmﬁ! And like:

e
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Tate teading, the arhitrape profit from timing comes d’ullm‘-fcra&dljar;cuiaf‘ihe\pockais ofthe

4 Jong-ferm investors: the timer. s:cps in at the a5t moment and takee past of the buy-and-hald
,finVestors upsxde when the ma:kes gow up,. 0 xh: next day's NAVY i3 reduced for those whe are
ﬂ;’pnamr the fund. If the timer sells shiort o bad days — as Capary did -~the arbitrage hagthe:

mclugsssmatinvcalmaraexpcnmumgbadmhmngmm% e e his Ly gess e

§4. ‘Timing is notentively sisk free, howevar, Pot example, the timer hiss to

keep his'or.her money {n the mgetfﬁnd‘?br ui,iicast:a dey,s0 he or shemay enjoy add{iional
gains or incur losses, depénding on the n’:‘a’rk&t B‘dt-snch‘ gains and Jasses e distiniet from the )
‘lifmicr’s drbitrage profit, which is ‘essentisily crystanxrud at the ioment:-of purchase.

65,  Basides the weglth trausferof nrburagc {called “dilution”; timezs alsa

||-tiapm: thelr target funds in.a number 6fathey ways. They Impose their ransaciion costs on the

o[ taxable capital gaina at an undesirable tite; of wdy resoltin:managers huving to sell stock

ints a fallingnarkes. Accordingly, find managers often seek 1o minimize the disruptive impact

1 of tiraers by keeping cash on hand 1o pay ott the timers” profits with6ut having 10,¢l] stock.

Thils “strategy”* doss niot eliminate the transfer of wealth out of the mutual fund caused by

timing; it only reduces (he adtministrative cost of thase transfers. Howevier, atahie sametima it

‘cani alsoreduce the overalt perfarmante of the fund by requiring the fund managertokeepa |

centain amount of the funds’ assets in cash at all imes, thus depriving the investors of the

‘advantages of being fully invested in atising murkel. Some flimd managers tven enter into

spesial investmantaas on autempt to “Hiedge™ apainst fiming ativity (instead of just réfusing to

allowit); this deviating witogether from the ostensible invesiment srategy of their funds, and

incurring furthior transaction costs, ' | A
230 ‘

3, Touls to Combist Markel ’rmung

6. Mumdl fund roanagaerg are aware of the dsmagmg cffect thattihers have

‘on thelr funds..And while the effects o individual shareholders may be small ancethey are:

“l-apraad out overall tha § invastars ina fund, their aggregate impact i not. While itis wnuglly

M
T PRIVATE ATTORNLY CENERAL COMPLAINT
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‘impassible for fond managera-lo ideatify every timing (rads, large movemente in and out of
fiirids - like those made By-Catiary »= dre-easy for managers to-spot. And mutnal fund rmanagers
have tools'to fight back againsttimers,

67. ,,Fu"n‘d;‘mmam‘wically;hawsthgp,osver\simgly‘m-'r:jécx.ﬁme‘rs!‘:gmmg,
Mary flinds have als iustitated short-term frading foes'(“early redemption fees™) that

| effectivelywipe outthe arblirage thet timers exploit. Genezally, these fses go directly into the, ~

| affected fund to réimburse it for the edsty of shiot 1érm trading, In sddition, fund managers tre
| required 10 update NAVE at the endiof the day in New York when there have been rmarket
moves that might render the NAY gtele. This is ealled giving the fund.p *'fair value." It

{ elirminates the timer's arbitrage. As fidusiaries for their investors, mutual fand managers arc

" obliged to-do their bast 1o/ use these weapons toprotect theif customers from the dilution that

timing causes. |
3, Tucentives for Altowing Market Timing
8. Typlcallya single management company sets up 8 nuinber of mutusl funds to
fstm a Gimily. For example, Bane of Amstica Capital Management, LUC is the manager for the

¢ompany runs it. The portfolio managers who make the investment decisions for the finds:and
the executives 10 wham they repom are all typlcally employees of the:
magagement company, pot the mutval funds themselves. 84l the management compariy gwes
fiduciary duties to zach furid and each investor.

69.  Themenagement company makes its prefit from fees it charges the finds
for fnuncial udvioe and other sarvices, These fees atc typically a perentags of the assets in the:
I eusid, s th ruere assets n o fambly of finds, the more money the mansger mukes. The trmet

understands this perfecily, and frequently offers the mansgee more assety in exchange for ibe

|l rightto tinse, Fund managers have suscumbed (6 teraptation and ellswa investoes in (he targel

fundz fo b6 hirt in exchange for addifional money in thelr own pockets in the form of higher
management fees.

seon. While each mutual fundisin fact its own company, 3s 4 prostical matter the management t

"~ PRINATE ATTORNEY GENCRAWSOEGLATNT
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70, Canary found many mutial find managers willing o 1ake:that deel, In the pericd
from 2000 16 2003, Canary entered into-agresyments. with dozens of mutual fund fomilies
allowing it to-timemany ditferent murial funds, Typically, Canary would agrée with the find
manageron target funds to be timed = often intemations! and equity funds offéring time zoneor
lguldity arbitrage -- and then move the timing money quickly berwezn thoss funds and & resting
‘place ina money market or similar fund in the same fund family. By keeping the money:» ofien: |
‘many million dellars -~ in'the family, Canary.sssured the mansger that e orishe wouldeollect:
imanagement end other fees.on the anount whether it was in the target fund, the resting fund, ur-

Bow b G B W R

‘moving in befwesn, Tn-addition, somelimes t}icivm&nagarfwould‘ Waiuei"any’vap'p‘litiaﬁic carly

=]

redermption focs, By doing o, the manager would directly deprivé the fimd of maney that would

have partially reimbyryed the fund. for the impact of timing

R

1. Asanadditional inducement for dllowing the timing, fund managers often

Lot

‘ecsived “aticky assete” These were typically long-term investments friade nat in the mutugl

-
¥

fund in which the timing aetivity was peanitted, but in one of the fund manages's financial

vehiictes (2.g., a bond fund or e hedgs fund run by the manager) thaf assure a steady flow of

on

fees o the manager.

v
o

4, Fullbre to Disclose Timing Avrangeents

o

72.  ‘Theseamangements were never disclosed 1o mutnal fund investars. On the

-a
3

cofitfary, many of the relevant mutual fund prospechuses ¢ontained materially mislzading

=
)

| statements assuring investors that the fund managers discouregsd and werked to praveat mutual

Jfund timing. For exarnple; the “Exeessive Trading Poliey” in the February 25, 2002 prospesnus

b
!

for (e Janus Incoma Funds atates::

Bt

- Frequant rades:in your.account'or sccobnts controljed by you can disript
porifolie investment straregies and increase Fund expenses foralt Fund.
shizreholders, The Funds are yotintended for market timing or exeessive trading.

Te deterthese gctivities, the Funds of thelr agents may temporanily or parmanently.
suspend or terminale exchange privileges of any investor whe makes miore than
four exchanpes out 6fa Fund in 8 calendar year and bar fitlire purchases;into the.
Pund by such investor. In additicn, the Funds or their agents alse may reject any

- purchase-ordess (including exchange purchases) by any investor or group of
invasters indefinitely for any reason, Imc}u_di:;i in particdlar, purchase
orders that they believe:are attribulable to merkel iimers or are otherwise
excesgive or potentially dismuptive'tothe Fund.
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Qrders placed. by mve.szozs in violation of the exchange Limits or: the exesssive
trading policies or eg investors :I\at the Fund believes are market limers may be
revaked or caneelled by a'Filnd.

|| Neverthelass, as desarived further bejow, Canary was allowed 16 time o Janus fund subj ectln

qucha pmspectus

73, Canary redlized tens of imillions of dollars in profits as a result of these timing,

-arrangements. In:many cases theseprofits also reflect lateitrading, us Canary wcnid-:ﬁ'équenﬂy o]

{ megotiate a timing agreementwith a mutual fund management company, 2nd theo proceed 10,

1ate lrade the target funds through Bank of Americs, STCJo: another ;nmeqiarg.-
! . : VI

74.  Beginning in or afound 2000, defendant Stem hesame a fuil-time lnvestor and

miongy manager. He hiad twoinain businesses:: (1) investing m varisus fiedge Finds run by others:

and-(2) the rapid-fire u*adingic;fr’humal, funids, The lattsr was dene through Canary Capital

Partners, LG, o hedge fund devoted to Jaie trading and timing minual funds. (Canary Capital

Pariners, Lid. is 2 sister hedge fond engaged in tautual fund timing,)

75.  Canaryemployed a nusber of professionals and traders, and used sophisticated
,e&mpmar.mpacmm equifpraent in order ta jdentify and then exploit late trading and timing
pppertunities, Because so much of its business oceured afier the-elose of V.S, moxkets, Canary
emplovess regularly worked into the cvening,

76, Sternis:the Managing Méinber of Canury Investment Management, LLG, which

seceives & fee for managing Canary assets calculated as 1.5% of assets under maniagément and

|| Hees refteats he: phanomenal SUCCEss Ca.nary mgnyed both in terme of its- u'adlng results-and the

77.  Stemi began riming trading in July of 1998. Initielly he used only. money he rmsed

vnmfe ATTORNEY UENERAL COMPLATNT
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teceived approximately 840 "m'ﬂlid‘:s in‘Canary management andv'fincentiVe'«féLs The size of these |
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I fram private sources, In 1995, Slern madea _praﬁl-oﬁﬁ%;‘ m 1999, his profit was | 10%.

Piirtricrs Lid. had $184 millien in assets,
78. . . By thic end of 2001 the assets of. Canary and Canary Capial Parmers Lid. . . ..
‘had grown to 2ppraximately. $400.million. -1n. 2001, Canary swried a retum of 28.5% (net of
_f.m) whilé the S&P:500 and the NASDAQ declined by 13% and 21%, tespectively.

80.- 1n 2002, the assers of Canary and Canary Capital Partners, Ltd. increased to 5?30
million; Canary enmed 15% {net of fees) in:2002, While the S&P 500 and the NASDAQ
declined by 23% and 31%, mpeczzvdy.

8]. Canary éxpericnced dissppointing retums of 1.5% in the first five months of

ﬂ]':;fgndéff;jomrihutea by outside investors. In his |etierto these investors announcingthe

decision Stem wrote; “We hope that you considered the ride to be a good ong. ..”

82.  Stermievolved snd improved his treding strategjes over timﬁmaéhievérthcsc
sbove-market results. Prior lo: 20DO Stern foliowed 3 simple nmmg strategy that consisted
largely of buying a.small cap téehnology fund (swbiect to “liquidity arbitrage™) in 2 certain fund
‘family'on days when the market wasup; ad sellingil when the market begani.to desline. Stemn

I was-able to do this-over and over agam ~aystematieally trunsferring wealth outafthe fund =-

HOy KK 2 T W
a3 R 2R E (N8
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|| because:of an understanding he had thh a senfor executiva of the fund famdy, who allgwed

83, Canary’sinterest in similaregotiated tirning capacity deals never flagged, and it
confinued to/devote considerable encrgy to finding such oppertunities in 2000, 200, 2002 and

l]nokmg for ummg capacity. By July of 2003, Canary had negotlated (sometimes: dm:cuy. and

rmaﬁowa? Eﬁnammmm
Pagie

%8, InSeplemiber of 2000, Canary began'to accept eapital fromnon-family jnvestors. |
In the year 2000, Canary eamed its Investors s retum of 49.5% (ncs of fees), while the S&P 500
declined by 9% ond the NASDAQ declined by 35%, By carly 2001, Canary and Canary Capital

2003, a5 US: equity markets were risitig. A4 & result, in or about May, 2003, it decided 1o return

Swm unlimited timing privileges and received a “sticky asaet” private-equity fundinvesmmentin

2003. Indeed, starting in fate 3000 Canaxy engaged 2 consultant whu was devoted exclugively o |
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-l sometimes thraught intermediaries) dining capaciy agrecments with approxjmately thirty mutual -
| fund families, enany of which involved “sticky assets' of one kind or another.

| precess large numbers of mual fund trades every day Ureugh:omnibus aczounts where trades

IR T Y S L

‘aré submittzd to mutwal fund tompanies en masse. The timer opes that his activity will not be

|| noticed among the *'noise"™ of the omnibus -a;:cblﬁig_.-

amrangements were mover lasting o dependuble. They were subject to being shut down at any

[ yime if the mutual fund company noticed the unusual astivity. It was much better business for
‘Canary o negetiate for tim{ng capacity directly with the fand managers, even ifithad to tieup
in the form of zn agreement with defendant Kaplan & Co. Securities Inc., a broker déaler
trading This contract provides that “{f]ina! instructions for irades to be cxecuted for Cliant shafl.

offices af Kaplan & Co,," and holds out the possibility of Kaplan & Co, sxecuting trades

19: 2003 9:938M°Y TCORPRATE COUNSEL BAX NU, No.§35 P23k 27

84, '?g;;szGO,:jC,anaty' aleo begdn to expand iis timing eapacity through an approach.

called “timing under the radar.” This refers to'plaring trades in mutne! fund sheres in such:a way |

that'the timing activity is ditficalt for the mutuel Amd family whote funds are Lasgats

16 detect, Timors pursuing tia.stealepy trade through brokers or other intermediarics (for. . -

instance; STC and Bank of America provided this sefvice in sddition to latewadibg) who

85.  While Canarytargeled a-number of funds for timing “under the radar,” these

some of its capital in*'sticky assels™ to.do <o

86, Di-early2000, Canary Began to engage in late trading. It first opportunity came
located-in Boca Raton, Florida, which Canary apgroached afler hearing that it provided late
‘be pravided telephonlcally or by e-tail and shall be received no Jater than4:30-p.m. EST aithe

re<cived later than that. In‘'May o 2000, Canary.entered into its pgreernent with STC, and
gained ihe cayébiﬁgybfsu&miiﬁng its orders -un,til‘-Bﬁ:iO;p.hx;;N:& York iime. Canary-continued
10-¢xpatd its ehanmels For late tiading in fallswing yeeis, uhirgstely Seiting up @ number of
‘separate amangemenis (inchuding, moss notably, Bank of America, which arrangemetit is
described i mare detail below) that allowed it to wrads after the New York close. As one.

axample, in:August-of 2002 Canary entered into-a cantract With the braker-dealer YB Oxfard &

ool et A —
PRIVATE ATTORTEY OENCRAL COMPLAINT
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Each day that'Customarintends toengagsin muwal fund transaetions, Custemer

sha)l-send via Bxcel spréadsheet or other mutually acceptable means to JE Gxford
alist of proposed trangactjens before 4:15 p.om, New York:tme, , . Customer .
imtends to-confirm and: activa:c such rade communicalions via telephona by 4:45

p.m., New York time ...

IB Osiferd. tece}w.d 1% of acels-traded a5 compensanon for these servites.
‘8%, Jn 2001, facad with drepping mackets, Canary developed a comples sirategy that

4llowed it to in «ffeet sellimutual funds short and profit on declining NAVs To achievathis, -

Cmaxy firct necded to determine the exact ponfoho smakéup of 3 target mutual fund, Mutual

‘fund mansgers were happyte provide. this information te Canary. Canary would then (1), sell
fih’es‘e securilies shortto create a pegative mirtor image of te:fund and (2) buy the fund in'an
' boﬁs‘ﬁﬁﬁé apiount: As a result, Canary would own the shares of tiie fund, but be overall “matket
neutra.l Tt would then wait, fully hedged,, unti) there was a market event that would drive down
| the: [tmd s price and create an opporiunity for arbitrage. Canary would sell the shares. back 10 the -
| i’ﬂmd'that;day at-amartificially itgh price (because’ the NAV would not et fully réflect 1he '

;marke;»movnnem:dqmw_axd)ma then slosa oul the shot posidon with choaper, markdt;pﬁ‘csj

shares. The cash left over was Caniary’s profit, Toseduee the transaction cosis of the strategy,

(Cahary werked with desivatives deslers (ineluding Bank of America) Lo create “equity baskets™
ol éhoftj;paéiﬁdné“infEund‘:h‘cldmgsmat.mimi'ckcﬂ the effect of shoning every stock in the fiind,.

with one customized *basket” per furid. This stratagy scrved Conary well through the rarket
! d:ops in 2001 dnd 2002,

Americn.

BB . Q#ﬂgly's'mOSI»extensivc.lale"n'adﬁng»'.anaAiiming:te'lalinnﬁﬁip?wa_a with ijze Bank

| fpﬂAm&fta.JSmﬁ‘mgfihﬁi}'Ol.lihc.B_ankof_ America 561 Caniary up with & tatc-of-(hesart

leclronic late tFading platform, allowing it 6 trade late intiie bundreds of mutal funda that

the bark offers.to its costomers. Bank of America gave Canary. permission to time its own

imumal t'und famﬂy, 1he “Nations F unds," provxded C:maxy wuh approximately §3 00 millionof
| creditto finance. tbls Tate trading.and timing, and sold Canary the: deﬂvauve short pas: $omis it

5 Vnaadcd'm e

H the ﬂmds 28 ghe matkel dropped. None of these facts were disclosed in the Nations Funds

i
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prospectuses, In the yrocess; Canary beeame orie of Bani of America's lirgest cusiomers, The

rélationship was mutually benefisial: Canary made tens of millions through late irading ang.
timing, ;Wﬁi’leithe various parts of theBank of America that serviced Canary made millions

themselves. Allof this activity was coordinated Lhrough e Bank 6f Awmieriea troker who
iibx'i:‘u_gﬁl_n(fm ary in‘ag a client, Thebdete C. Sitipol; T
- 1. Sertlog Up the Stert ReIGUODEHP o +vi wive +omiie s moir sormimn s o]

§9.  Defendant Sihpol, who works in the Bane of Ameriea Scouritios! (“BAS") high-

net warth group. Sinpolvisited Stem at hisofficein April 2001.

80.  During that mesting, Stem outlined Canary's approach to timing mutual funds

8hg; rssults it had achieved doing so, byt dzd oot mem;on late: tradmg He asked if Camxy would
be: allcwe:! 1o time the Nations Funds family,. and proposed that the Bank of Amcrica could botk |

Iend.,canaxy the moncy to.do 0 gnd'prw;dcvclcanng-micvs for the timing trades.’ thpo,l

i agreed to.check with the Bark of America and g2t hack to Canary, He returned (o the office 4nd
‘et about ebtaining approval for Canary's proposal fom his superiors.

81, Afier insking some ingujries within the Bank of America and speaking with

| Steem on the telcphone, Sihipol asked Stern o come to the bank’s New York headquatters and
‘explainhis proposal in parsonto:a larger group that included ‘representatives from the BAS
clearing business. At this f;n‘cct\ing".’ whith took place in late April, 2001, Sternand two of
Canary’s traders explained their siralegy to she Bagk of -Aﬁteﬁca group again, distissed their

: _r:redix necds. and presented a list.of the Nations Funds: t!wy would most like'to time:

92, “Whan the conversaliop torred (o cleanng, the :cpfea&mauvss of the BAS

clearing business offered to st up Qanary with direct acsess to (he bank’s clearing fibetion

'through their lectrenic ADP system. Using technolagy that was pmncmy 10 BAS, Canary.
would be.able to coter its trades dnectly iy Canm-y 5 cnmpu‘tcrs in New Jersey aﬂu !he market
-glosed nntil6:30 pam. New York titne, wathnut havmg o z;pwk tb a Bank of America
|jrepreseatative. m”*""?’“‘mm“?{?‘?ﬁi‘h@ bank’s tleating business mentioned this late trading
capabllliy 69.an additions] selling point for ADP. o

93,  Themeering was & sucess: The parties agrord 6 go forwad, subjest to final

i
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approval &f tﬁe~‘liﬁ.ciNﬁﬁﬁn‘sfmdiﬁfﬁ&ﬁm.ﬂﬁ?isWﬂﬁlip"ﬁmd a memorandum summariziag
the Caniary/Stem relat onship. and thei ,gffqm'thu’siifar‘toiimp!euicﬁt.c'ahdi?'si»rﬁwm! fund
trading Strategy: This memo, dated April 16, 2001, wes sent to Charles D, Bryceland, his
supﬁéf:i;‘j the high-net worlh Smkmge-husihés’afm&;m& oa Bé_;S«c‘oiqpli‘snce.vofﬁm«,.

 Among ather things. the memio notes that:

l e CANary. u"scsza.,propﬁ;t;;y:mtl;gy-i/nvoi.vins‘m'srkn&‘tiz‘ﬁiﬁg.thrdﬂgﬁ daily; | R B
» mulual fund Trading; .

« (3) the “immédiate objective” was to implement Canary's “proprictary matkel-
: g;'njmggmding;srmu;gy;:hrféugh the use of [BAS '] mutual fund clearing

ocg;ratim &, (b) initially it Wasita.nfem?iémﬁ that Banje of America would permit

ary to time $20 mil ion 10 $30 mil} :

19 would make a “sticky™ asset investment of the same amount o’ﬁm@ﬁgﬁpzﬂéﬂnn&

i () i'i'niii’@,")"Cﬁﬂﬂw.wdﬁlagﬁxmw jts utilal find tirning trades by calling the:
2l ‘tradey Into Sthpol; @)Qmﬂ.{ﬁquw‘g_Cm’ww_nuldjbq T‘rdvided a directhnk'ta
3l BAS’ proprictary mutual fund elearing gysicm, and (¢) the BAS elearing:

ian of the “direet link;™ dnd.

on in Natiens Funds, and (<) Canary

Y- I o

. | department hud approved instal
14 "« other potential business Bank of America could pursuc with Canary and the
5 Stem familyincluded a poten ial $10D 1o $200 million line of credit to facilitate

o S uads opmalion and $25 millonso SI0 milion opportuy Beite

EAS" derivaiives desk to agsist Canary in shoning the stocks owned by the
1 rattual funds Canary wag timing: \ .

1. thvﬂl scknowledged that Canary’s Teguests were “a bit yponthodax,” but stated that Canary

18- :Wﬁeéit:{léar'ﬂiey are riot oaly willing 1o play by'thér«gnidelinast we agres on, but'slse pay

19 {8 ank of America) for the value we canadd”- v

29‘ ) %4, Bryceland, Sihpol's branch manager, favered 'thgv.ma:kctztihﬁng'mlauonship«wim '
' Y;Z;ahafy and wauld 15tgr”_;omménﬂ=ﬂme_;’f&ﬁigme~o£8ihpbl and Yiis team 10 some of the rnost

22 ‘sedior Bank'ef America exccLitif\'idsz,._Tﬁe"3Bk9i"=0‘mp!im::sprqs;maﬁ%:ini!iailyf quﬁ{ioncd the.

23 | propiey o v i e o™ to BAS' mutl fid lering cpabilses

24| Apparenly the compliancs offiset’s &oncems were satsfed when Sinol inforimed him that
25 ',ibiﬁerﬁ'ankio,.f-Amaiéa;.~3mﬁloyees-f‘\’féiz‘.lhzbwfbﬁs*@aj'wmwhﬂ:_md‘anjinppmpria;gggggf
269[331*“%%&5] f:'SOurces-‘._‘"f v , L _

27

8§, ‘OnMay1,200% Canzry’sém"b"ﬂipol-a \etter confirming the Nations Funde he-
28 [ hoped lo fime and providiag the dollar amo‘nmsrprti‘ming for each fund, Initially; Caviary
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1 | intended to ‘Bme faug funds < Nations Convestible, Natians Internationol Equity, Natiens
2. _Er‘ner‘gmg ‘Markets and Nations Sma%lCap ~ in an aggregate amount of $16.8.million. The shart.
terea iradling Was Lo aVerage one “Uroiihd turm” per week (J.e., one purchase and ope sale: of e

pm mutital fund shares esch wezk). Afer sellinga: ﬁ.znd, the pmcced.; of the sale wereto be:

decided totredeploy™it for theniext timing tradein the “approv 4! Natigns funds. - R : -
95.  Thelstter further confirmed (e understanding reached with respect to mdnua)

2

3

4 B

5 ﬁeposncd into.a Natisns money market fund or short-term bond: fund unti such time that Cenary |

6

7

8 ;:}gwomé and Jale wrading, and BAS' intention to provme ﬁnancmg forit. C’ma:y wrots:

9 fw.; 1asi on wansacting our yades manually.at first (viaFax), @ a tirne-of’ day (hat

" is a lltle bit.carlier than {the BAS clearing upresemauvej spacified in curfirst:

10~ meeting. As 50N as we can wotk out Qur 1endm% arrengement with the bank and
: ‘Békin transacting elemmmca!ly via ADP, we wil draw: down lcvemgz against the .

capita] we Have deplayed In the Nations funds, effectively incréasing our wading:

:cap‘]tai with-your firm 10§32 mllion, If all goes' ‘woll, this capital should grow
lurger syve gela sensc af what trades can and cannat be done via the Bang of
America. Securities Platform: We reelly would like to get going with ADF and

begin trading elecironic allyas soon as pesslblc

‘Canary alsg: confined one of Bank of America's rewards for-allowing such. tmung gotivity=

ety assets." The letier potes:.
Itis giso our intention to compmit Ymnanam " capital to Narions
17 funds in gn amount =qual 10 the dollass that..[3. speciel purpose: mutual fund
Sming vehicle affiligted with. Canary e&smdas “Far the timea being, we have chosen
18 ta fnvest in Natiopg Short to Intermiediars Government and Natjons Short Term

' Income Fund....

97 Though Sihpel had obizined the go -ahead from clearing opemim. his branch
IMAnager, arid thé compliance department, e Blill paeded the consent: ‘6f Bane of America Capital |
| Managemem, LLC ("BACAP™), He investmeant manager of (he Natjons Funds.. Sihpnl had kept. -
)| Robert H. Gordon, then the- co—?reszdent ST BACAP, abreast of the negonanans with-Stern from
e begifining, and had obuined from him the list of Navions Funds-from-which Canary had
‘made its solection of target funds.. OnMay 3, 2001, Sitigol sent Gordon an e-mail; apparently:

'_ azta.v:hmg acopy of Canary's May1,200] etter, mwh:ch e advised Gordon of thenames of:
J the: tradmg velieles Canary would be usmg forils hming irades and thata Canary affiliate
‘ would be "making thedollar for dolfar investment in the two- short-1erm povermnment’ fuudsi

g8 Sihpol alsa souglit to enlist Gordon’s nqsxstan:a with Canary's pmposed
I’JWM'BA.mmnF QENERAT. mwc..\mr
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|| derivatives transastions involving the sevarities held in cortain of the Mations mutua funds, In
the'same e-mail, Silipsl wirote: | .
Additionally, if you coutd. .Ist us kriow what the'mest efficient; proper way of
getting the portfelia’s pesitions-and weightings to Cackatiel that would pul s on
track fora conversation with our detivatives desk.
, :Thaﬂ.ks333_511,?&{;3112"2&!1{;*1c]g,.-. 4

L ocmaw g e P e A W ST U /TR PR SRS P NIt

- Ted

‘Thatsamg day, Gordon forwarded Sihpol *s e-mail and its attschment 1o various senior menagers

oo e w e

' w,mm BACAP ds well as certain individval portfolic managers. Gordon wrote:

I've spoken fo a number 5f you about this day trading excéption: The aceount is
the Stern Family, & significant and Erﬁwins'ﬁcmank~'wlanomhip; Also, ice.
incentiva of matching funds in the Short-Intmdt. Gov't Fund. ...

thanks, and 1et me know if thers are any issues.

o

R

‘Apparently, no one raised any issucs. Indecd, after being notified ih 8 subsequent &-mail from
Sihpol shat the 520 million in “sticky™ assets pramised by Cariary had arrived, Gordon

“|| forwarded the c-maii o various BAGAP personme] confiyming that Canary was “an approved

—
A

Ysimer

-

9% Inaddivon, ,Gﬂlﬂbﬂ{i'mt granling 4 special market timivg dispensatiop to

S

Canary was forwarded o the BACAP “timing police” respansible for protecting tho Nations

o
A,

Fiinds from market mers.

o

2. Late Troding st the Bank of America

(=]

100.  Atfirst, Canary condudted its tate trading with the Bank of Ameries “menually.”

N

: v‘-P'n'y'ﬁér-‘lo‘#;Obﬁp.mg:Naw Yorkeli}}ie;(fam s;r.,!iﬁs.ihpn‘l of 2 member of his (sar & setias of

¥

j‘fi;fﬁia@sp;!" moutial find tradesby ¢-mail or'fax, -tﬁpan,mm'_pt,_Sihpotfora member of his team

1 filled ot an otder ticket, timie stamped-it, and set i to one sidé unul that svening, Sometime

o
&

aftes 4 piam. New York time; Canary felephonéd Sibpo) or e member ofbistcam to dither i

'W#ﬁm;n;{camblr,rhe-.“pmphsed" order, I confirmed, the ordex (with ity pre-clase time stamp)

2"':

| a8 skt by fox o Benk of Ammeriea’s mutsif funds elearng deptment for processing, snd
|| received thut day’s NAV, T the order was-cancelled, Sihpo) or a member of his team would
1 desiroy the tickes |
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101, 'ﬁ:fsfprace‘dhrc*vialhted‘ﬁbt-’bn!yihwsEE’:s “forward pricing rule” and ths bank's |

rompliance manual, bl wag santrary to the Nations Funds prospecius: For example, the Nations
‘Punds Primary- A Shares prospezud dated August 1. 2001 states that. ordets vsceived

pefors theend of a business day (usuany 4.00 pari. Eastern time, unlessthe
WNYSE closes early) willveseive that day's net.asset valug per share. Ogders
yeteived aferthe epdofa ‘business day will receive (he neXt businesy day g net
asset valueper shafe

ik W - I T e

:'A.DP Ahe *direct link:' »Afiet Bank of America techinicians ingtalled it in Canary's offices in-
-June of 2001, the link becama the prefcrred route for Canary's late trading (although the manual

procedure was still followed occasionally. forcertain ardeteand-when Canary expetienesd.

=tcchmca1 prublems) The Hink: enablsd Canary.to wrade 1ate not just in the Nations Funds'where u

Had negotiated vapacity, ‘Bt in ke mahy. ome: Toutual fund: Families with’ whmh the bank had

:clc.anng agreemenis. When there was a. gignificant market event after 4:00 pom. EST but befors
the ADP yrading window alosed at 6:30 pum., the NAVs of many: orthcse ﬁmds would be stale
+{-and’ potenuauy sipe for a:blmge wrading by Canary.

- 10s, Sihpel and his team collected 2.59 called “wrap fee of one pereent of the Canary
asscts i Nations Funds and one Walf of onc pefent of the asets in other finds uaded through
he platform. Throughout 2001, 2002 and up untl July 2003, Canary placed {ate ogders for:

hundgads of, matual fund trades thirough ADP, Each avening, summaries of Cenary’s late trades '
wore faxed to Sihpol’s team, whizh used them to recancile trading repons and then diggarded

“them

3 Flaancing Cavary’ s Late Trading and Timing
104. Sibpol went 0 tae Bank of Amiexica’s privalc banking area to ablain addmonal

.'ﬁnancing for Canary’s’ wading szmteg:es. “The execuiivegwho approved this: ﬁnmcmg Knew that
 the money would be vsed (o time the hark’s own:funds. Bank of America unbalLv agrosd to'a
$75:millict Ime of credit, and Tater mcrcesad il 68100 &nd then $200 million; The collateral for
1§ thss laans was Canary's mutus! fund piositions, so the baak's: credit ares’ mked Cipary’s

|| trading clogely tomake sure the bank was fully seeured. Canary paid the bank & generous

PRVATEATIORIEY GENERAL COMPLAINT
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joe

|

¥ | derivatives graup commissions for the stock safes plus s generous finoncing spread,

{/interest tate of LIROR plus 1.25% for thisloan,

4. Derivatives: .

10s. -Sil;pot,aafaos,spugﬁz»iand?obmiﬁaﬁ approval for the BAS equity derivativesarea to
;;é‘ngsg; in the complex f'-éqﬁizyj,basisé:*'::}aﬁg‘ecaous‘ that anabled Canary to 26l snitual fiinds
short and profit frem falling markels, Sibpol facilitated ¢atablishing thesé “synthetie” short

1 pasiticns by cbtainirig from Gerdon's group the presise makeupiof the Nations Funds that ... ..

Canary was interested i shorting. This information was then transferred to the bank's

| desivatives desk, which would then sell the stocks that the Nations Funds managers were buying

iny-order to create a hedge. Sikpol helped Canary update these positions on z vegular basis so that |
the positions tracked the chatiging portfolioy of the Nations Funids. Cangry paid t5a bank

5. The Canary Refationship Expaads
106. Ganary’s timing activily in Natiens Funds proceeded during 2001. In early 2002,

‘ hiawevet, Gorden raised an {ssug with Sihpo! aboul an agreement the twe hiad reached in

December, 2003 10 provids Canary wilh more timing capacity: This agreement was raflesied in

'an e<mafl sentto Bmﬂmﬁ;ﬁih}sélj‘s:bmnch'mana‘gcr, i which Siphiel wrote:

Canary is carently OK to irade 1% (ar approx. SSMM) of the Naiion's
International fund, When Rob [Gordon) #nd ] spoke in Dreembor we agreedan
increass to 2% walld be aceeptable provided it was accompanied by dn amount of

“sticky™ assets to be determined later.
When the iihe had some for Gordon to make good on this agresment, Sihpol senit an'e-mail
dated Jantiary 2, 2002; '
Rob-. . _
‘Happy New Year, We.wentod to lat you know Caitary’s Tinc of credit with the:
bank has been incressede $100MM (from $75) and they are anticipatiog pulting
it'to work with us.over the next couple of weeks. Doyou havc1,an;-lt{’ch’Qn~ when
we. could expand their space In [the International Fung ;fﬁgw'di#nssﬁ-‘tast' |
mounth? This s a top prienty for them-and have [sic) offered “sticky™ assets
~ In'retum for additional trading space. TR
* ‘Thanks again ifpfi;}ge'_,haip; -
Ted

107.  Gorden disagresd. The agresment; aceording 1o Gordon, was-only that he would
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spon the fund sub-advisors consent fo the timing aetivity

1 || consider npproving an increase in Canary's timing capacity which was, inany event, contingent

AL .63 % 3% 3

Gordon then enlisted the assistance

U8 RECEIVED TIME DEC. 4 goeaw

ofasenior _ﬁggmﬁg.gj;:ifgg;m;uf#gme:ica’;;--privg‘l’e baink, with whom he had alrcedy diseussed

the issue. In am il Borwerding Sthpol's Jonvary Ayee-mail; Gordon wrotel

.o yonand] thliced briefiy-about thigon the busin Phoenix — s
thiz something that you wani me to confinue to make sxceptions.
i -.-"foi‘{(ﬁv'ﬁ’dun?{tias-,a-_s";ne\rﬁlnml‘e_:exccphmarketznmegs)?'I!se
*ca’mcspondingfﬁalgﬂcé;sithey‘;giv.eus in Use funds are nice but 1
weuidn'tdojtforihet,

‘Rob.
108:
‘thai the Canary n&l‘étit’)jnshi’p"‘.‘»{s-‘cﬂmrovexsialr within bacdp” and requesting that che gpeakwith - ©

LY B ACIEET Y CRE I im e om PR

THis message was forwarded to anothsr Bank of Amenés dxesiitive with the note

Gordon and adviseona ‘gamefpian. According to an-¢-mai) from Bryceland; Sihpol's supervisor,

the pﬁvatc-bar_ik 's coneermn. ‘was. making sure we do ﬁddit‘i;mallbusihcssﬁiftwc are giving them

1 00mm of our bsjance sheet?” Bryscland then seheduled B lutich meeting for the following day

10 discuss the Canary relationship and related issues with Gordon. |
109 Thie next day, Tanuary 4, 2002, Sihbﬂl‘fsﬁni'.:éﬂ e-aal, at Bryceland’s vequest,

q‘uamifyingx-_thqpaét*‘éﬂazfﬂuré.-CaﬁaYy‘re‘aLionSbip. In relgvant part Sihpo! wrote::

‘The commission generated as of 12/31/01 has totaled over $655,000 (ot
jnciuding any.revenue generated from: the LIBOR + 125 {batis points] $100MM

~ diné of credit From the bank- of which $70 MM is currently drawn). Thig means-
the revenues for AMG weuld total aver 52 :250,000 op an annualized basis: This
~rg‘mit!b¢rassume.§'zg;q;growth aver the next yesr and dogs rot include the ane time
fees {initial mutual fands chargcs, 1oen ¢losings, elc.) e account experienced this
yest. We are meetingwith Eddie Stern on Moriday to discuss dramatcally
expanding: their denvative busingss and the addition of new capitat ro theis trading
aceounts. :

Bryceland then 'fmggmizsmpasésjérq;;a.nﬁﬂcauqa"‘o'rftt_he' Canary relationshi to still fursher

| senior membere in the Bark of America hierarchy. Recipients inehuded Richard DeMartini, the

| hezat o all of Beink pf-'m.ﬂca.‘s;sssetiman'agamém-busiﬁ@s‘éé. Included with Sifipol’s e-mail

'i\'vas‘;B'ryoclar;f&s-piéisfcvfa;'meﬁihi:iiv'idumtlhvolv,eﬂ:

Aecalades go10; | o |

* Rob Gordon & BAGAP for giving scoess 1o BACAP funds for market timing
activities (initial busincss we booked and not normally-accepted by BACAP)
® [Private B anik exeeutives].- Line of eredit for 35 min; now 1 00mm to provide
leverage for derivalive and markel iming wansactions 1n an expedited and
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with Caiary; (2) Ganary’s extensive arker timing activities pursuant to these agreements, (3)
the Batieky asset” deals, (4) the fact that Canary had access 1o'2 BAS trading platform that
enabléd Canary to trade late, or (5) the other Sinancial servioes the Bunk of America hiad
provided Canaty (and the revenuiza the Bankanmenca derived therefrom) in connection with
Canary reseiving timing capatity in the Nations Funds;

.. =2, + The 2001 Nétions Futids prospostus contajus rio-meaningsul disclosures relating -
to market timing: 1 2002, hewever, when Canary's niming activity was it full swing, Nations
Funds added language to the prospectus. dis¢losing the harmiul effact of market timing and

W oo W e th b W R e

reassuting shareholders that Nations Funds would pratect tem. For example, the August 1,

—
N3

2002 Natians Funds prospesus for Primzry A shares discloses the following:

daa
b

The interests ofa Fund's long-tenn shareholderd-and jts ability to manage
‘inveatments may be sdversely affected when its shares arc repeatedly bought and
‘sold in response 1o shor-term market fluchiations — algo known 25 “market
‘timing.!* ‘lfgn'o“ ¢xchapge privilege is not intended as'a vahicle for market tmung..
‘Bxcessive cxchange activity may intorfers With porifolio management and
‘have an adverse effect on all shargholders. When BA Advisore ‘balieves frequent’

rading would Have @ disruptive cffect on'a Fund's ability to manage it
iwg;‘zﬂeﬁﬁ;?a*l’und'may;rq‘ ect purchase orders and exchanges.into a Fund by any

‘pérson; group or geeount thal ia believed to be a market timer.

— e s s e

113. As one of Bank of Amerisa's “timing police™ stated in an internal emall

~3

,disauséihg; another timers’ approach (o Nations Funds'it search of timing capacity:

._,,
0

Our statéd poliey for the Funds, and our representation to the Beard, is that we do
not allow market tiring activity,

B

Acopy ol this ermall wag s¢nt to Gurdon onf-Mafrchii_Ba}iOOS- Five days lter, Gorden approved

N
Lo

Surther Caniary timing in two-additions] Nations funds.
7. The End of tbe Capary Relationship

Ny
jind

14, Ultimalely, even BACAP's own employces questioned whelher Canary’s timing

2 B

trading was detrimental o long-tests shareholders. In 3 May 12, 2003 e-majl, a BACAP

S
w

employes complained vecifereusly (o the “iming polics” dbout the damage & tifet ~

)
@

appdrently Canary.- was 80iig 16 one of ta¢ Nations Funds:.

'_J. .
e

“the PB hase dlicntewhé irades 89 million.in and aut:of the midcap index fund all
the tme, Lt:wasn ‘tso bad when he hield his positions for a\whﬂe‘_;vinf,n'ow he's
nely shart swings, sometimes with holding periods ofonly aday.

£this has besn lessened since we have deen getting notificationin .
"PRIVATE ATJORNEY GBNERAL COMPLAINT '
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© tifne 1o hedge ot the clase, but thereiis still 2 cost that’s being bome by nther fund:
‘shareholders. We would be Rappy to set up a filtires. trading aceount for this guy
‘and handle hisfuturestrades for him, but a mutual fund is not the right vehicle:

for this kind of trading.
Notwithstanding these concems, Canary eontinusé 16 time the Nations Funds until early Suly,
2003, when Canury received a subpoena from the New York Atterney General's Office. At that

point, Canary's timing of Natinns Funds ceaiéd: On July 3 2003, 2 member of th eBACA?

- P Ci i e

> e sapiee ] S mane ey b ER e

“liming police” farce sent the follewing e-mal to his colleague:

This [mfachiment) i3 the [Canary] account in Small Company that came in'on June
nm£ou 1 Bear Stearns that T-ecg‘*Sih'pol indicated would be “sticky” maney. They
Placed ;a’%ul} Tiquidation yesterday.

The BACAP “siming police” notived tight away that Canary’s “siicky assets” had left the bank.

115, ‘Defendant Sccurity Trust Campany ‘pravides ‘¢¢r§orale. ust services 1o

‘rezirement plans, third-pany administrators and various institutional clients. It be'.‘ca‘;ne{(fanaxy's._

partner in'8 wide-ranging Jaie trading and timing venture,

116.. STC provides an electronic trading platform 1o the administrators of retirement
plets ang other glients ihat allows them to rade in ntitual furids. This platform gives access to
hundreds ef_-muma't funds and processes theusands of mutual fund trades cach agy.;Mw of
Uhese:ave submitted by individual pamicipants in retirement plans -+ essentially, when an

individual shifts retirement money among the mutusl funds avajlable in hls ot her retirernont,
1 plan, that plan Yin‘gm.ex‘ccmes‘ the resulting trades tltcn“ghs‘STC. Afer agpregating the orders it
receives during the course of the wrading day, STC submits them in the evening to.the Nations!

Securities Clearing Corporativn for processing. STC chatges retirement plans a feée of

;éppgvii}namiy ten basis pﬁifn,lsz(‘o_'ne-teqthof"onafpnrc;ﬁt}o‘f custodicd assels for suchtrades.

117, Carary's retationship with STC bagan in May 6£2000, when.Canary mét

[ sith STC o seeis is-conlduse the STC electrapic platfomm for ts |ate trading and timing
‘iasiness. Thils platfors provided Canary with one-stop shopping: (1) itvcé‘sf.ldﬁmp until 9:00

" pim. New York fime and (2) STC offered _ant»uri,usuaily‘br_ofaﬁ‘ ra.ngs' of mutaal finds for “undei’
dseradar” timing. STC agreed to give Candry sceess ét_‘o_the STC rading platform at its standard
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1 ~'1'::_'.)&?3‘:'v‘:l,?‘ir.z’nf‘,é:»‘slsi'se.pcsiu’t‘s’-.
138, Canary and STC memorialized their mduﬂnd(n‘”gin@min awritten protocol
‘ mhﬂed “Ragt Practices)” Amerig other things, this prévided that,

v Can y-would very the gizes of wades’ through STC to maKe them mors: difficuit
for fir .:nmpamx 16 Qerect;.

'»*Upon. segeintof concemed feedbuck from 3-fund complex (@ “Fund”) with

Vsl yospect to trade: a.cthty that.cannot bs: alleviated by sither convergations petween. - -«
thé Fund and [STC] or 2 change in trading activity, [STC) shall request

10 [Camry] that the Fund no Jonger bevsed in the. Account™;,

-+ {8 TC] should errange 1o Comiingle sucky or static assets into the multiple

. ‘Omnibug Accounts: in‘order (& inerease sabibly inthe Fund and desease:
~ perceived getivity™; and '

10f . sTCwouldnet pmwde Yqhe gamo OF sxrmlar sérvices” to other muma1 fund
| ol e copionct mabicde it Sumactan sdaofhar
‘| At 6r @bout he time the ~Besl Prectices” document was prepared, STC demanded 2 new
mmgemem with Canary that reflected 1S stalus’ as:Canary's partnel.- Canarywould sow pay
N STC “‘maﬂm: value fees” of one percent ofy eugtodied assels. (ten times what legmmtc
‘eustomers paid) & ond “prafit sharing fees” ' of four percent of Canary’s gainz, 1n Qctober of 2000,
STC gl asked for and rocsived 2 belated written assurance that the trades Caparysent 16 5TC
1l a3 Jare 25:9:00 p.m. were in fast Vrecsived” by Canaryhcforc 4:00 parn. New York time:
{15. STC thercafter azsisred Canary in Yocating iew timing copaeity. With pegurd to
| *uader-the: fadar” trading, STC helped C:znnry camoutlage itg rades by revealing to Canary the
A mintual’ ﬁmd positions and trades of the petitemont plans {hiat were STC's legilimale customersi
*Ihns alhwed Canary 1o-piggyback onto: the teurcment funds trade flows in such a way that the
’ mgeted mutoal fund fam:hcs would nat fiotice: Canaw ¢ tming. While potentially damaging to
! STC § ‘pensjon: {und cliens Cbecause now their own mulua) fund investments wete targets for |
‘ Cznary 's Nitting), tis way asignificant belp. far Canary STC also introdused ’C:zhary.‘toint'h'e,
mutual fund mensgers: at fhe bank vwhete STC does 115 commctcxal panking business, Bank
Ome.
B gnnk Qns:

| *L . 120; Bank One Corporation owns Bang One 1nvcstmen‘: Advisots ("BOIA"), the
PRIVATE RTTONNET GENGRAL COMPLAINT ‘
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15 : @m;&mw\wmpmyfwihe "‘Qng:Gr’oﬁp"’rﬁum;!.fhnds..S'TC introduced Stewmito the:

| -z’rﬁ‘;!ce,éid‘eni of BOIA, Mark Beeson, i e spring of 2002, Stern explained Conacy'y suategy, snd
3. Feventualty Canary and. Begsen agreed 10 the following: (1) Canary wauld create & “gpeciol

4 || puspose vghicle” (temmc‘mmafmnaie)=omductnmmsmdmsandfund:twhm

| ilfon; (29 Bank O would lend the special purpase vebicle 515 million ata high interestrate

7 | furids; and (4) Canary would consider miaking a “sticky assel” investment in 2 Bank Onehedge

3

4

5

6|1y order to finance the (imi'ng:«i(}\J{Ca_f;“a"ry'V{Ql‘.lldfﬁe-g'wenlﬁmhlg'capacgi!.?y11171’:58‘0;:':;6&61:1).?,;-.m_. i -
A v v . »
8| fund. Beeson confirmed the d#:alii‘nf;n;e,-lmail_td-iStsm,dAted"Mér:hri'L , 2000

&

~Cur managers are willing 1o work with.you on the equity funds, They would like
iol 10 stan with % of the fis d’5 net assets 28 the maximum pesitien and then

o gvaluate moving to L% Jater. .« . Wewill beready to slan trading once the:otlier
11 ‘bankin .;;;angémehxs:aze‘vwmpljctp,;m-.m,;_lh‘e-head of our kedgs group will bein
i New York on April Z. Is it possible lo mest with you or your hedge find manager:

to discuss this opportunity mere?
Stern responded on March ,'26:‘

~ Hereis thelist c@";‘x\umz}l_;fn;n/‘dés"wdi_wom& like to trade, along with gome other:
velevant information about the trading we want lodo. ... How dges the:

iy following week look for your hedge fund guy?

1,5; ] ' ‘123, Thercafler, Bank One pesmitted Canary ta ime the One Graup funds {thad

1 b th o otsmasions funds, h Sl Cp GrowtnBund,sn two i op unds. Sice |
1§ j;neséf;radgs.wcxe'excnu;od throiighi STC, Canzry was also able 16 enpgage in late wading: The |
19 | prospectus for the One Group funds méﬁr,ed:i;:ya_sﬁ_témfsthﬁtf‘Bmk Oneprotected them from,

20 | timers lfe Canary. For instince, it states: |

21 1. Tneexchanige privilege [i ,Scﬁing\shjamsd'islhalj-in,tcﬁdezd as a'way for you to speculaté
ofyahort term movements in the market. Therafore: |
& ‘ + Ta prevant disruptions in the
230 ~ OneGroup limits excesan :

- - activity ls-excessive £t

s in the management-of the Funds,

lve exchange activity. Fxchaoge.
1 _ re 1f 1t exceeds ewo substantive

4, o gxchange r,e'd;empi;[apliw.!th(n’:SDtdB)'_SxQf;ach'axher-

25§ - Excessiveexchange acuvity will resuil inrevocation of
o your exchangs povilege. ‘

| Conary engaged in excessive sxohange 3tiviy” unéer tis definiian, bul was ot shat dows,
{32, OneGroup had lse establiched special penalties for timets of thefr internations!

fiasds. These are also deseribed i the prospectas:
- BRIVATS ATTORNEY GENGRAL COMPLAINT
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i

1f you sellyour shares of the: Tatemational Equity Index Fund or the Dwersxﬁed
International Fund within 90-duys of urchase, you will’ pay g redsmption foc of
.00%; ori the value of 1he. thazcy sold. . . . Thic fedemption fees are: paid o the.
Funds and are dosigned to.offsct thohmkeragc commissions, caplial gains: impact,
‘and ether €03ts ‘serocialed with ﬂuctuauans in Fund assets levals coused by short-
Aerm shard'toldv: tradmg.

ThB rcd!:mpunn Tery: wers wmvcd;-for. Canary.
_ll’fﬁ. maarlyzoos Bﬁesan asked C "j to stop mmng thuntcmahonal ﬁm&s as Be

eyt b .....4»1 sy v R y Wb 4 M e e u,‘. e -,. .

}was nncomfonablc ecmmmng to wmvs lhe r;dcmpnon fees requxzcd by 1hc prospeuus» He al&o

;xtljéygjd'-'jk_;’gt'tbc;Onc Group fond managsss werajcc'mglmmngm«hsm dbout the afftets of

Canary's ming astivity, and.as'kedfif;cm~tﬁmdrédﬁéé 1he frequency of its trading. In

0 retuem, e offered Canary:four new funds 1o time.
1 |
15 vehicle, and acked for the “sticky: asset" hedg,c fund investnent that had bw: disr.usscd in

13:? 2002, Canary wasonly willing 10:d0 s03f Bank an would finance the Investment, When Bank '

14 ‘One was unable to dese, the: reLauonSEup with Canar)‘ soured. Capary’ slcpped {ts timing
1% detivity at Bank One in April of 2003.

16" Gulanuy V

Ey ' 125:  Janus. Capilal Carporation (*'Janus™): is the investment advisor f0r the Janus:

124.. Bank Cne: subsequently oﬁemd to doubleits laanto:the Canary special purpose

18| family of fonds. In ex sout April, 2002, Janus granted pemmission for Canary to time the Jariys
19 ;_ Mercuryfunﬁ 'm.m;changc, Canary d;pqsi\ed ‘fsucky" tpency into a Janus mopey: market fund.
20 || Canary timed the Janus Mersury fund during 2002 and 2003, Canery also received capacity 10
a2t [[imethe Janus:ﬂigh-‘zieid fund. Janus ;suh;dé_uantly granted Canary capacity 1o tite its High
22 | Yield fund a5 webl. |

234 h ‘Canary’s-:Additional Timing Capa:lty at J pnus

24 . 126, Inearly 2003, Canary sought timing: capacaty in Jenug® Gffshore funds. Through. :
.’2@5’1} ‘:n"l’n:"aﬁediuy. it contacted Jahus and offered "sncky" assers in sxchange for this. adémanal
2‘,6;; tming capacity. Io fésponse, 2 conccmed Janus. cmp!nyce seil e-mails 0 ‘Richard Garland, the
27 | €20 of Janus lnmmauqna!,‘j;xpres_smga]am_x averthe volume of market tirding activity: in

23 {| Janus funds: |

PNVATBA FTORNEY GENERAL COMPLAINT
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-

V' getting e soncemed W/ all af these marke! timers and koW they are
‘affecting our PM's [i.e., Porifolio Managers] rading activity, (Portiolie
Mapagers) have voiced theit sensitivity. on ahumber of occasions re! this type of
activity.in JWF. T 3poke (o [4 Janus employee] and confipmed that this s 8 big
problem domestical lyand Jwant to avoid thisat all cost bcfé::e it gets 100
problematic offshore. Now that we have ourexchange linitatiortin our-
rospectus, Twonld feal *ore comfonablenot accepung_ this type of business
E&c‘a,ue: its 100 difficult to' monitor/enforce & it is very disrupnive 1o the PMs &
operation of the funds. Obviously, your:call from the sales side. '

v 127~ The employee aléo recommended to Garland that Janus refuse the addiional .- -
‘busiriess from Canary due m'thc"-i,é'sfu{;s'g:t#iéd;jar portfolic mansgers: “For now, Idon’ think

w;-gﬁqum'Vx‘gk;-q"u;adcljgiﬁnéihuﬁn‘cssAof this na&ures;;.Wo.nevd'lc keep our funds clean &

© o -t o th b WO

:ﬁ{;ﬁlm’is'g':[dic] fesues for PM's/fund perfomuatics. Do yausgree?" Garland did not agree: He

©

replied:

© Thave no inmerest in building a business arownd market thars, but at (he same
- rime do petwant to tarm awny $10-$20m! How bigis the (Canary] deal ., 2

|| Ak tsaming that Canary’s timing could smount fo betiveen §10 and $50 million dollars,

: nggi'l;ng'jgavefxﬁer‘f[g}o ahead" for Canary’s addilional timning capacity on- April 3,.2003. The

| mew agresment with Canary was nuver fipalized, however.
| 2. Janus Attempts To Establish A Timing Policy

128, Managing the extensive timing activity in its funds became difficult for:

Sl

Janis. Tncaly June, 2003, it began 1o consider adopting a consistent policy on macket timing.

R e
I -

Iﬁiscueéibn,:cmcemingadevel’épjmgmfdr sucha pal}cy»w“ operied up to certain Janus employees,

5 i Commients included:

O

+ “Our.stared policy is that we do ot tolerate timess, As gach, we won'tastively.
stk timers, but when pressed and when we believe allowinga limited/contralled.

’on

 amount of timing astivity wilf be in JCG's beat interess (increased profitability io:
the'tirm) we will make exceptions under these paramercrs.”

O3

My own persona) recommendation is not to allow timing, periad, and follaw
©the prospestus....[T]imers.ofterhide multiply apgounts and move on the stme.day
‘which could hurt other investors and enrage (he Pms,...L dan't think the statis..
agsets that we might be gble tohold ento'are wvorth the potential headaches, nor:
does this full intaour *narrow and decp’ fosus. 1 saggest we migintain the timing
- apreements wehave, but aliow.no more, \

8 &R

M) we are going (o allow liming, we Want ta be sure that there ars enough .
stafic aseets [i.0., “sticky” asssts] so:that we are meldng a decent profit foral] the
‘trouble we gre'pul through,” '

R
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3. The JapusProgpestuses ‘

129. The Tunus prospectus did niot disclase the approved markel timing activity In
‘Janus fands: On'the contrary, i dizclosures i the prospectis g4ve tne appearance thit markst
timers were being policed ahd shut down. For example, the February 25, 2002 prospectuls for the
Jags Tneome Funds (including the HighYield Fund that Canary was iming) states under the

Friequent Irades iryour accotnt or acoounits controlled by yeu ean disrupt
.ip'ortfqﬁc_ipv&sﬁl}ptﬂﬁ}lﬁlﬁ@b&‘ﬂg@inm'easB'Fund.:equnjcsfro:.zal}jEur}d o
‘shareholders. The Funds arenat intended for-markel Uming or excéssive trading.

. ‘I,dQ‘g!éter~=rhe§ea{ctiv"itia‘s_,fﬁ!j_clgmds,Og'-;hsii':agm@‘ma}*vtampo_rgﬁ" y o permasently:
‘suspend oy wmin,msaxchandas:f:ﬂvﬂf:sc&-of y investor who makesmore than
‘four exchanges out of a.Fund in a calendar a;ca.rgand bar future purchases into-the.
Fupd by such investor: In addition, the Fuads o thei agents 150 mayreject dny
purchase arders (including exchange purchascs) by any inVeslor of ETORR of
Anvestors indefinjtely for any reason, mcluding, in particular, purehase orders (hat.
ey believe-ars attiibutable fo market timers or Are otherwise exezssivear
‘potentially disruptive 10 tha Fond, :

Onders placed by invastors in violstion of the exchinge limits or the excessiv ¢

“frading policies or by invesiors that the Fund believes are markst imdrgmay ke
‘tevoked-or cancelled by a Fund.. |

130, :Strong.Cz}’éital?l‘#fmscmgn;,..lnc.'Q‘S!’rbng”_) is the ddvisor for the Srong family
of mutesl funds. C;ina:yf;’_:’iftt'Wi;m;{st‘rpﬁg‘mresm‘aﬁves on October 16, 2002, asked for
permission totime their mutual funds, and at the same time offered 1o/ invest in 2 proprietary
Strang hedge fund, Afier agrecing which funds Canary would beallowed Lo tims, Strong
| provided Canery with the September month-end pertfolio huldings of the target funds on
Noveribex 13, On Navember 26, an intermal Strong email documented the undsrstanding with

"Cangry] will be o#’%ilrla‘é.brﬂkqgégehocoum,. . valued somewhierc around $18

million dollars, The purpose of the biskerage account will ¢ to trade mutual
Runds and trade on margin. {1t will ba activaly trading the mutval funds that {a

Portiolio Manager] manages, bit will nol trade more fhan 194 0f the total assats uf
the fund on any oneday, , . The client will also have substontinl additienal assets

in otherareas of Strong for Cash Managememand Hedge Fund purposes:

7 I The trading arvangement vias dociimented in mote derail in 2 letter to Canary that day:

» The foilowing funds are available for your stratogy;
Sirong Growth20Fuad.
" ' “PRIVATE ATTORNEY GENERAL COMPLATNT
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+Biong Grewth Fupd. .

+Advizer Mid Cap:Growth Fund
+Strong Large @.?.-‘G@W?Bmd-
«Srong Dividend Incoms Fund

+1f your assels arenatinvested in ongiof theabove funds thén these assers will

reside i one of the Strong Money Maksts. L ,
» You will :nc!d'to*_l;bjimcs\tg@ in‘any fund on thie last day of the month if you arc
: Invested in that same fund on the first day of that same month. '
! » Al farids will be available for mar in aceording wﬁkﬁ-’l‘; ,
« We will need rading instructions. om you by 245 PM CST/3 45 PM EST on
: any&ayyuuwwhmmde b S e n s b
+ All positionsace limited to 1% of tha assets within the fund...,

P A L L]

ﬁgicama‘i]-.th’ei{qut!pwing;da'y/sﬁcws--fa‘!mng‘a,l'erﬁng_ its transfer-agent and clearing broket to the

1 arrangeinént with Canary 5o that the (tades would pot be rejeciod for “flipping.” |

| 131, T‘Sirp'ng's;‘*vprd_spe'otus_:\gnyg‘:hivsﬁors-vno*wan‘n'ngj hat their fundswould peused for
;ﬁipiﬁg, bistrather created t&ié«mislje'adins impression that Suong jdemificd and barred timers

from its funds. A St1o0g prospectus for on of the funds Canery timed téadst

1l Marker Timers L o o
‘ The Fund will cansider the followid factors Lo identify market timers:

141 , shareholders-who (1) have request ,.-at‘i'mhange,ou!,cffgh_ fund within30 days
W of an earlier exehangt request, (2) hve exchanged shares out of the Fund tmore
5. than twice in 8 calendar quartes; (3) have exchanged shares equal to 2t least $5.

- million oz more thaa 1% ‘of the Fund's net asaets; ar (4) atherwise geem 10 follow
16 -a timing pattertte.. -«

11 tthen gocs on 1o reserve m:;fight to shut market timers down:

18 Wwe reserve theight !

. purchase, exehange, or telephone, facsimileand online acteunt redemption
W0h privileges, for any reason.

!9_.‘!{_ "Rafuse, chaﬁ&g, discontinue, or tamporarsly suspead account sarviees, including

“Reject any purchags request for.any reasafh, including exchanges from ofher
21 {7 Sirong Advlsor Furids or Strop ‘Funds. Generally, we do:this f the puwchase oF

exchange is disruptive 10 the & :clent tanagement of a fund (due to the timing of

22 iﬁcrin?esvnem:eir'minv;ﬁb,r,’/‘s*}iﬁsfm;y of exoessivetrading:
3 | After several months o trading, Canary wrot¢ Siring on Fewriary 21, 2003:

7S 8 Weate :prgpairgdito;mgk: m'igigé_!imém‘vin; gﬁmhcdgefﬁmdgw cwxll also s1ep up
| ans 2locstion to your mutwal funds to-our il $18 MM ifthatisgtiltok.
- i At about 't'ni;s;time;jeanaryzzasxtg&iif'tl'»qbutd gleay fts Strong tradcs through thie Bank of Axnerica
o 27 {(whiich Canary kiew waild allow it to-engsge in fate wading). On February 25, Swrong replied o
. 28 “Canary: “As for the:cleating through B of A, it is not going to work oul.” |
L 132, Strong regilatly provided Canary with detailed Braakdowns of the portfulios of
' i PRIVATE ATIORNEY GENERALCOMPLAINT —— ‘
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»

) 'mg;!argc!’flmds, Thesc allowed Canery 1o sell short the stocks that the porfolios contained.

X

Canary was s smasﬁea with tho relationship. i May, Canary wrote Sirang:
Sy m:mfﬁ;‘ﬁff:‘”&““‘ ﬁ“n“:uz%‘éﬁgﬁ::;;fxg e
133 The Amanccﬁﬂnaem Funds' websma states: ':.4 mzlepmnamg gocs a Inng wqyn- "

- 'ﬂm m--n LT X Rl e a e dl] ALl -'iul pem A e - m

;V}ml;-ver yuur lang-fmn goal, weean ﬁelp you be,gm teplan g savmg: maregy. If your goal

e —

{g isted below; lel ns'show you'how. ['want to invest fora comfortabte retirement. - I'm 32ving
'Ibr a¢ollage. education. I'm saving yoward a drea purchase." [Emphasxs added.} However,

unbeknownst o investers, i‘rum 8t leust a5 carly as ‘Gutober 2, 1998 and umﬁ September 29,

2003; inclusive, defendants =ngaged in froudulent and wrongl‘ul schemes that enebled certain
'. favored investors to-reap. inany millions of dollarsin: p:oﬁL gt thc expengeof tbe
AllianceBemstein Funds’ jnvestors, through searet 8R4 ;l’tegal after-hours wrading and umed
14 trading: In' exchangc for allewing and: facilirating this imptoper: ccnduct, Alliance Holding;

1S vMbmcc Corperation,Alliances. CGapital Managerent, AXA and A!lmceBemstem Registrants
16 ‘(collestively, {he “Alliance Defendants”) teceived substantial fees and othez remuneration for
|—, themselves and theit affiliates 1o the detriment of othiey mutugl fand inveslors who kaew nothing

1 8; of thesa illicit amrangements.

19 134 Spemf'cauy, Alliznee Capital Managemen, 85 Manager ofihe AllianeeBemstein.
20 | Fuids, and ¢ach of the relevant fund wanagers, profited fiom [ees Altjance Capital Mansgement
21 | charged tothe AllizneeBemstein, ‘Funds thar were isasured 2s @ perceplage of (be-fees under

23 | management. In exchnngﬁ for the right to engage in illegel late trading and timing, which bun

" 23 || urnowing Alhancaacmstcm Punds jtivestars by antificially and materially affecting the value
24 | ofthe AihmeBemstem Funds. (e Camary Defendants, and the Jobis Do Deféndants, agreed to
25 || park subst antial assets: i the Alliance Fund, ‘thereby inereasing the: asscts under

28 || AtfianceBernstein Funds” marmgemamwd the foes paid to: Amancenemstem Funds' managess.
2 Fuistharmore; the Canary I Deiendants: secmly disguised additional, impraper ¢empensation o

58 } the Allianiee Defendants as fiterest paymeants on monins [paned by ihe Alliance Defendazils to

PRIVAWAT‘TDRNB\" GEREML COMPLATNT -
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_mmmypgrgna i_sms' for the purpose of firierici ng thb';ingg;l‘fschma. The synergy betwezn the.

S

:mm néfmganzs:ana the c‘:hnmy Defendants hinged on erdinary Avestors'. misplaccd frastin -
‘the integrity ofmumaiﬁmdwmpama #id allowed defendants ta profit andsomely at the "
‘,qxpfcnsiiai;p)ﬁ:iﬁtiﬁ"@d‘ others. o

| 135.  On Septémber 30;2003, Alliance Capital Muriagement announced in a press
l teleasepublisticd over PR Newswire that the New York-Automey General and the SEC had

;ow B w

-3

‘contected Allianee Capital ‘Manﬁgem‘antiin:cqnn:c{iah'wiih:l}ieur‘dgﬁ!a{ton’f ir‘w'esﬁgmi onof

marke‘:’iimir;g'and,!ate trading practices in the mutuzl fundindustry, Additionally, Alliasice:
9§ Capital Mariagement revealed the fallowing: .

10 ‘based on the Srelimirary results of ils. own ongoing ittemnal investigation’

11 ] conceming mutual find transactions, if Has ideatified conflicts of interestin.

B connection with certain market timing transactions. In this regasd, Alliares

12 Capital has suspended two of is employees, one of wham is @ portfolio manager
of theAllianeeBernstein Technology Fund, and the other of whom lsan

13 _z,gss;aiv,chvalwd with selling Alliance Capital hedpe fund praducts. {Bmphasis

added ] ' ~

136, On October 1, 2003, an articie appearing in The wall Sireer Journal identt fed

‘the two Alliance Capital Management emﬂoy;:cawhowc;'e»sz_mpmdéd_ggs aresul of their

Y3
15 |
16
17
18
19
2 _certaln investors were allowed to make rapid trades in amutual

2\ . fund managed by Mr-Malone bn exchange for making large
 investmtents in Alliarce hedge funds also run by Mr. vﬁ‘d,{anft;l. /

invelvementin conflicts of interests asdefendents Gerald Malone and Charles Schaffran. The-
aticle revealed that :'Alliﬁpéc Capital Management had heen subpocnasd by the New York
Attomey Gengral’s Office early in its Stiguiry inito the musyal find industry, and further,
elaborated on défendants Malone and Schaffran’s wyon afi) and il'lég,;:u. rlseondeet:

Ay

23 : o -

o Mr: Selaffran Is-alleged to have helped 3 broker ata Las Vegas
) firm called Security Biokerage Ine, gain the obility to rake shonts
, term rades in shaves of Mr. Malone's mutial find in exchangs for
25 ipvestments (o Mr. Malone’s hedge funds[.] S

7 ‘As previously reporied, [defendant Edward] Stern’s firm, Canery, appears to

; ked arrangements allowing shori-term trading with Alllarice furds. . .

28 Meanwhile, according ta a copy of trade arders gblained by [Artorney General
Elliot) Spitzer’s affice, on the evening of Jan. 13 this year, Mr. Sterx pluced late

o " PRIVATE ATTORNEY GENURAL COMPLAINT
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19 trades thraugh Baxk of Aricrica’s trading systems to sell 4,178,074 shares of
Alliance Growth end Ineome Fund, which af the time would kave amounied 10
an approximately fstc] 811 million tiansaction. {Bmphasis added.]

13 I agdq‘;ﬁjqn_;dgme;Azu‘ancga'emszgsn;_rgémotogypma,"m‘e:mfjczesm‘wa that
defendantMalons also managed two technolngy hedge 'funii;r,; tas ',A(_:M»chfz‘nplcgy Hedge
Fundiand the ACM Technology Parmers L. R
oot The:AllinaceBernstein Frospectuses Were Materlally False and Misleading

3

i38. EachAllianceBemeein Funds investor was entitied (o, and Qid receive, one of
the Prospestuses, esch.of which contained subsianiially the same materially false and mislesding |

T R

‘staemens regarding the AlianceBernstein Funds' policies on lats trading and timed trading,
10 and gcqiired shases pursuant to qﬁe‘a‘t‘imm;of‘thesﬁto*spcctus;s;x '
1} 139, The Prospectuses conteined materially false and mislesding stiements with
12} respent, 1 how shases are priced, typically sepresenting as follows:

ER How the Fusids Valus Their Shares :

13 The Fundg' nel'asset valus or NAV is calcilated at 4 pan,, Eastern time, each da
15 the Exchangé is open for business. Ta calculate NAY, 2 Fund's awets are valye
- -and totaled, liabilites afe subtracted, and the balance, called het assets, is divided
151 by ihe numbes of Shares cutstanding. The Funds value-their securitiss at their

: current market vafue daterinined on the basis of market quotations, of, if such

19. ‘quotations are hot resdily available, such oitier methods as the Funds' directors
believe sesurately reflect fairmarket value,

: J 140.  Th Peogpectases, in explaining bow orders are proeessed, typitaliy represented

19
20

\ Your order for pircitase, sale, ar-exchange of shares is priced at the next NAV
22 -ealeuiated after your order is recetved in groper form by the Fund Your

: ‘purchase of Fund shares may be slbjest to an inftal sales charge, Sales of Pund
23 - sharesragy be subject 1o o contingent deferred sales eharge or CDSC.

24 R | b
251  HOWTOEXCHANGE SHARES

26§ “You may sxchange your Fund shares for slraras of the same class of stheér Allianee
‘Mutual Funds (including AFD Exchange Reservés, s monsy tnarket fung
&7 managed by Allianes). Exchanges af shares are:made.at the néxt determined.
o AV without sales or service charges. You may request an exchange by mai} or
28 velephone. You roust call by 4:00 pam., Eastarn ttne, o receive Thal days NAV.
’ - The Funds may modify, resttiet, of terminate the exchange service on.60 days'
PRIVATE ATIORNLY UBHERAL COMPLAINT. =

| hat orders ;g__c_:‘e'iv‘ea::bcfarc the end of e business day will reesive that day's net asset value per

shiare, while orders reccived nfter close will reseive the next business day’s price, as follows:

Pméb
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24
25

27
28

i

<

Witten noviee;
‘HOW TO SELL SHARES |
You may “redeem” your sharcs (i, sell your shares to a Funid) ot any day the

Exchangeis.open, eithez direolly ur through your finanelal intennediary. Your
-sales price will-be the next determinéd NAV, loss: Wﬁ{m‘!icgblc-cpsc afterthe
Fund ::::iycsKQ(;sqffisalesi'requcsl;iu-pmpsiffqrm;}fﬁm'ri ly, praceeds will be sent
to you within 7 days. If you recently purchased your shases by check or electronic
funds tranafer, yor redemption payrent miy. be delayed until the Fund i

‘(hich may take up 15,15 days). [Extphasis added |
141 The Prospestuses fulsely. stated that Allisnce Capital Management actively
safeguardssharehojder from the harmfil effece o i Fot oxamse, in Ianguage fhat
typically appearcd inthe Prospectuses, the March 31,2003 AllianceBeérnstois Technalogy Fund

) ;'fhnsbaélu&_mﬂ the AllianeeBematein All-Asia Yavesument Fund Prospecius stated es follows:

A Fuad, may rafuse any order to purchase shares. Inpanticular, the Punds reserve

the right to restriet purchasesof shares (nehiding theough exchunges) when they
appedt to evidence i puttemyof frequent purchases and sales made in response 1
short-lerm considarations.

In an effort to discowrage frequ ent trading; mutual fiyids may imposea
- redemplion fee if shares are sold or exchanged Within a preseribed time;

142, The Prospectases falléd to discloce and igrepreseried the folowing materia
and advarse facts: o . ‘

(a)that d;feadmi$‘haﬂa:nteredz-intp;aq; agreement allowing the Canary
Defendanis and the John Dos Dofendants ta tifme their trading-of the AlllanccBemstein Funds
shares dnd 1o “late trade”; |

| | f(ﬁ) that pursuart ta-tha agreement, Casisry and other favored investors
regularly. t‘ims'-ﬂ.;é_.gdflaiﬂﬂd’;q the AlljanceBerngtein. Funds shares:

(€) that; contrary ta the express represtations in (he Prospectuses, the
AllmosSensein Pt e e policy against frequent tradérs selestively, 1.2, they did
tedemprion foas thal thiese defendants should hava been required o poy pirsuant fo stased.
AlljanceBerystein Funds policias; ‘ ‘

| (@) ﬂnst thie Fund Defendants regularly allowed Capary and other favered

- - - reasonably-satisfied thal the check or electronic:funds trensfer hagbeen collocted - i vov -

no énfofe it against the Canary Defendants and 1he Jahn Doc Defondants and (hey. waived the

e— o ?RNM.'.E" AWHEWWLCTM m.m i
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1 invomorsio. zngage i trades that weee axsmpmc 1o :he efficient management of the
| AlljanceBemstein Fonds and/or Ingreased she AllianceBernstein Funds® sosts and thereby

3’ ,reducsd the: AlhanccBemstﬂn Fmd» “agtual perfbrmanw. and

(e) that the amount 6f ccmpcnsauon pasd by tie AllianceBemstein Funds to

6 || Caniary and others, provided substantial addiional undisslosed asmpensation lo Allianca.

' Cfap"itél‘.Managjment by e AllinceBemstein Funds gad their’ rcspectwa shmholdcrs

| 143, on Sdptembcr s, 2003, ‘The Wall Stréet Journal reported that the New Yark

10 Attomncy Gemtal ¢ Office had subpocnasd 2 Yatgz number cfhcdg: funds" and mtbual funds BS

2

3

4

§ | Allissee Capltal Management; because of the: AllianceBermstein Funds® scoret agreement with
)

7

8

8

part 6f its investigetion, “vnderscoring soricerm among investors that theimproper trading of

2 ‘mutual fund shaves’ could be widespread™ and that the. S'EC Joming the investigalion, plansio
send letters to mutaal funds holding abeut 75% of nssets under management in the U.S. to
inguire ubout thelr practiecs with fespectto markeb:timing and fund-trading practices. Putnam
Invcsnmgnxs was ofie: of :hr. siutua] fund entities subpoeneed by the New York ARomey General,
144.. On Seprember 16, 2003, chhusens Secretary of the Comnmonwealth’ William
fcséwiii:mrjuﬂcadme’taunchmg ofa p_mbe;mzo impropst Md trading at’ Putnam Investments in:
‘Bosion. The Bosien Harald repored on Sapt‘mﬁér 16,2003 that "Galvin saidl his staff pemt

‘ ﬁ,séva:al subpoenas lo Putnam last Thutsday to’leﬁmnbﬁut possible improper matkey liming="
:ha: isc making short-ienn trades of fund shargs, often at the: expenze of long-terrn sharsholders.”

7 'The artiele hi ghhghted that Secyetary.of State Galvm noted {hat his officehad good reasons to

[ betiave that Putnam Investments was involved in'the condust alieged herein, st ating that, “This -
fsnnta ﬁsh’iﬁg:'-gxpndﬁien;-, . _Wgyobviamj_{;:ﬁawyzéba bly cause of some kind to makd these
inquiries.” (Emphasiy added). Trie probe was forused on “Irades in 61e of Futnain's
i'mwmauonal funds; 7 actording to the article.

o 14s -On October 21,2003, the .Bo::an Globe: reporwd thiat Massachusetts Seoretary of |
Staie'William F: Galvin.plans to charge Puspam Investmesits with civil securities: fraud for

mgagsng ua market timing In relevant pait; the Globe r:pm1cd 9 ful]ows.
' : PRIVATE Aﬁm
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L Massachnsotts Sesretary of State Willlam F. Galvin plais to charge Putnam
Investinents with civil seeurities fraud within the pext fow days, say twa
‘people;involved in the Jovestigatian. The ‘charges would ensnare nne of
‘Bosten's largest mutual fund firtng i,n‘-'azb;'a‘rgyeoqinﬁ probe into abusive.
practices in.the fund industry. [Emphasis in otiginal). h

‘e 1dst two menths against e mutual fund industry, whieh nad lorgely avoided

the Jawayits:and seandals hat have plagued corporate America and-the securities
_ induswy since the Intemnet bubbleburst inearly 2000, Spitzer, in particulat, has
sho}vmli‘af?_.;c“zﬁéiqh:'a;mvagggrm;c:iyed/pfafe:ent\al ireatment-al some fupde oo -
- houses, undermining investers' faith that the rules apply equall ol _
‘ shareholders. Formal cantpiaints egainat Futnard, the nalion's fifin- Jargest fund

Tavily, would suggssl thatthe seope of the inquinies ts widening- ‘

2

3 3

Al Galvin an,dNew-’i?i’nfkﬁnome?-Gﬁtﬁl’ﬁﬁol.spitzerhm mqvga:=agg:@;vgsgfiﬁe
5

&

i3 Investigalors are rabing whythjér;ibéét:ﬂdihg’ﬁract_i‘;e,knpwnfasvma;ket ﬁ:’nin‘g‘é.
C :;:rading"'qu’;si;]y!u)xo.apd=uut~ of funds, to:take advanlage bt}ahgn’rerm.,pﬂcq o
fluctuations ~ was hemg'e:npluy;d“hyr;manyﬁme individial investory as well 85

10 ‘by.cophisticated brokerage houses. The trov peoplc Involved i the nvestigation:

wi sald the stage Securlties Division, which Galvin oversees,; intends to chéage_ _
| Pulnem with 4z least two counts of securltics fraud, One count would allege the
\py  company let individuals trade yapidly In dnd oUl of their mulual fund gecounts -
£ ~despite compary péiim‘,__es_.gha‘z.pmhlbl&‘exjcm[vemdmg,_;.d second would

a!le%‘elhm' Putnam falled to treat shareholders equally, 0y allowing some fo
wmiarkettime mcf‘r'accb'un_ts;fahd.nqt'mﬁers. ’ ‘

 Thesletels expested to allegs that by not uphold ing it policies, Putnam In effect
4s{ - eaidopetiing and did annther as well as reated its custopars wnequally. The
S state js expooted 1o argus that both would constitute civil fraud in Magsachusetts.
X femphasis added).

TS I The Putnain Prospectuses Were Materially Fulse and Mislesding '

18] 140, Priarto investing in any of {fié: Putam Funds, plaintiffs and each miember of the
19 Hletass wete entitled to-and did yeceive orie of gh.:mpmas, e"é!?h of which contained

20 substantlally the-sarme materielly falge and misleading stateinients regarding the Putsom Funds'
31 [ peliciesen limed trading; L | '
a5 141, TheProspectuses _i’als’cjl;y'a‘(aiéa{t}}ga‘tgiLhé,’Pumm{ﬁmdsv-vam'ively;séfvégﬁrd'

23 <shmhbldus,,‘fM'thc_,‘rq«_:ngtﬁzed‘;hgmfuizeﬁats_:cf:t_iming;;}?o: exarnple: in languags that.
34 ) syplonlly appeased n the Prospectuses, the Jamuary 30, 2003 Putnam Infesnational New

2’5:’ ‘Oppostunities Fund prospectus acknowledged hat “shont-term truding” is narmfilte

26 | sharcholders and represented (hatthe Putnam Funds deters the practice, stating as follows:

27 | The:excHiange ptivﬂege;vi's-'nﬁt‘\intm:idad aS‘ﬁ‘ve?xiféle for short-temn teading,

” : <§x¢ésivb-ex’chas\ge.act!\_{ity,‘mx}xiﬂt‘i{(ﬁr@ with porifolis mansgement ang have en
280 ‘adverse sffsct on.all sharcholders. In order to limit excessive exchange aclivity:

‘and othenwise 1o, premote the best interests of the fund, the find imposes a’
' FRIVATE ATIORNEY GEWERAL COMPLAINT
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7edempuion fee,of1.00% ot the tola} exéhane aount (celchlated 2 market
'valug):on exchdnges of shares Beld Tags than 90 days. The fimd algo reserver the

. o the exchange privilege, fimit the amowet or number of

axchanges of roject &y exchange. The Rind into which.you would like1o

exchange may also teject your exchiange. These actiopsmay opplytoall
ghareholders ot vnly‘ii_si-t,hbsevShateheldas1whoserexn'hmgés.?umamfmmagemm:

| \,.e't;:min&fare"likcly m.-baye‘;;nagaﬁwe effect on the fund or other Putniam fwnds.

Y

S 'éThe_-;ﬁ.‘mdiimp‘dsse'e_.req;(;ipk;g6’:‘1;fe?cnf-ﬁil;oﬁ%.‘pflhe':ow redomption amount: -+ =T

t
(enleulated at market value) if you el o exchenge your shases after Holding them
for léss than 90 days. The yedcrmption fee is paid dircctly to the fund, and s

esigned to offsel brokerage sommissions, market jmpact, and othat 2oSts
asspcigied with shon-term tradirig, Tor purpescs 0 determining Whether the
':é:dempﬁon_ fec applics, (e shares {hat were held the longest will be redeemed
firsl.

142. e Prospeciuses failed 10 oisaxqép‘ and micrepresented the follawing material

| and adverse foctst

() that defendants had entered inio ’m‘a‘greemz,nt_\-slluwihg':he John Dos
-Dpfén&aﬁts ta-Gime their trading of e Putnam Pumi.s shiares; '
® that, pursuant 1o thatagresment,; ;the'Jéhn Doe Dﬁf:pdan!s.<mgsxlﬁiy timed
s rading i 1he Putnam Funds shares) |
‘(g),:thm;‘, contyary. ms‘;he,@xpmssgep:asun'tét~ionga»in [L.0] Prospectﬁses,mc

Putnam Funds sriforeed their p&iﬁxaﬁﬁinﬂftwﬂM -t_:‘a'.dcrs'iselamivcly. La, {iey-d(d not enforce

1 it agatnist the Johin Doe Defendants;

(@)t at e Find Def <ridants regutarly allowed the john Dee Daferid ants 10

enifiage in tndes thay were diseuptive to the Sificient managemént of the Putham Funds and/or

|| inercased the Putham Fiinds' ciyts and thereby reduced the Putnam Funds' actugl perfonmance;

-l and.

} () he Prospectuses failed to disé}ﬁséﬁlha‘t; ’pmfsua:nt to'the mﬂa‘«imf
stng:dﬁmgnﬁﬁhc-Eundv,Dfe!c'ndams;benkﬁwﬁ%ﬁnanéiﬂly a1 the expense of the Putpam Funds

invésters.

L Flaintiff, ai_‘ﬂl.timﬁs.’relévant@th,, owl;e_d-orvacqui:caima mutua) fndsof
EﬁNAm&m. RN EY GENERAL COMPLAINT - _
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jDGMam Janus,

143, At all times: rclevam ereto, “Plainnff owned or acquired. .!anus miutuil fands in

‘ind sround the Les Angeies County are.

‘145, acallimes fclévant Wereto, Plaintiff was and s boing subjected to the illegal
praciiess. of Defendants; a8 afmsmd. and bas besti damaged thereby.

w (Ve e ,4421.4 Inyie, mmee s Cmaw LN v e NS RARFERY -vxl--- i ermre Wewewm A FaOME aiamiem PR S TR

) Unmr Bu siness Ptacdce; - V‘lolaﬂou of ,

Y48 Plaintiff’ harein rcallegcs and incarporates each: and every ong of the: allcgations

= “contained o Pnrﬁgr‘aph's' 1 through 145, inclusive of this Compiamt, asif fully set forth herein. -

147. Business znd Prefessions Code (B&PC) Section 17200, Seetion: 17203, et s2q-;

buﬂeﬁ-'fgfmed{to. as the “Unfair Cempamon Law” (B&FC §17200); prohibits wnfair
;cnmp'etifion, which iz defi ned to. mclud: any \mkwful uhfair or fraudulent Business actionor

il practice- Diefendants systamaticauy msag\'.‘d inillegal and {mproper mutual fimd trading

i_pmti.oesr.;

148, Delindents, and cath enhem, heve engaged in unfalr-buﬁhéss‘pracﬁces in

California by ilizing the prachiess uutlmcd above.. The aforesaid conduet §5:8150° uniswiul and
| subjoets Defendonts to sancHons: and fines anid i setionable under BRPC 8 7200 and 17203
:Det‘endanls use of such pracuccs cogstitutes en unfair business practice;. unfair competition and
,;':irévzde’s an wnlair advantase over. Pefandants” eomp gritors. PleintifTon bchalf sfthe. gencmﬁ

‘public seekg full restitution and cisgorgement of said monies by Defendants, a8 necessary and

according lo proof. 3¢ rastore any and all moni ¢§ acquired and/or: converad by thc Defendants

4 "by means of the unfsir pracuce complmcd of'hemn. Plainttff fircher seeks on behalf of the

i general public; the appemtmcm o!’ 3 mvd, 23 necessary, o mabhsh thu tntal monetary relief”

g,ht fiom Defendants: “The fasutuiion: mnludes all profit mﬂ:zed, as 3 result of the unfair

‘ ,husmws practi¢a, incleding’ mterest lhmwn.

,.mwhmamﬁm QENGHAL COMPLAINT
Fags4d

P, 4gP. B2

149, Plantffis mfurmed and believes and on that basis alleges thatatall thnes hezein »'
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meniloned Defendants have engagcd m unlawal; dec:puwe and unfair bk:iness"ﬁrmicw

ipmmbued by Califernia B&PC §17200 m:l ading those zct forth dhove; inclusive, thereby
. depn ving Plaintiffand the mhet members of the general public of fair -and-vhonest business

p_rach.cas Theé conduet of Defandama j8 inirpical to the ps_x&lidwt!lf&fﬁ .ﬁin.c=~.i1*t;§ri$grmcsf:ivil‘

’5§;19,te's-:of~'&bis state,

e 150, «By-and thraught theirunfair; unlawil and/or improper Wnsiness prastices- -
,descdbed ticrein; Defondants: haveexploited ! Paintiffand uthers.

154, Plamuf{ and others: sreientitled toand do séek ralief as rady he: nuessary to

f‘_r"i-.st"_cjr‘c':-m them the monay of which. leuff and others have been deprived by means of the

hcr!éiﬁ;'dés'c'ribed unfair, anlawful and/ax fravdulent pusiness practices:

142, Plaintifi seeks an injuncrion preventing: Defendants from: r.ontmmng, the unfair

14 'f"wsines'sipmmms set fortht skove. Plaintiff further soeks an ordet rsqumng ‘Defendants'to
1 timely pay: Festitution ta. all.current aric fonmer customers, inciuding penalues, interest and

attomeys fees-and costs, putsvant to' Codc of Civil Procadure §1021:5.

153 Plejntiff and others a12. forther entitied to and dogeek a declaration thet the

0.} avave-described business prucﬁczs grounfalr; urilawful and/or fravdulent: and seck injumetive

';_!_’éli_aji-:es‘tmmms Defendants from engaging in any of the herein deseribed unfair, upiawful

snd/or fraudulent busirness practices at 2}l imes i the futurs.

RELIEK
‘ WHEREFORE, for all of the abcve and foregoing 1e250Ns;’ Plaintiff prays for judgment

against: al Dcfendams‘ and each of them, 86 l‘aliows

1,  Foran Order p:nnanenﬂy cu;ommg Defendants from. cngasxﬁ'sifiﬁ thcs,premicﬁi

1 ciatlenged herein;

2.  Fatan Order for full rcsmunon of all:menies, 48 necessary end a::cndmg, 3l

pmof, o resu:re any and. all monies acquu-z:d anid/orconverted by Defendants: by means Of the

alse. sueks pre-;udgment interest and attorneys’ feesasa result of the unfsiz pusiness pracnoes;

3, Foran Order finding and declaring thay Defendants’ w.s andpracticcs as

" | chilenged herein are ynlawful, unfaic and/or frobdulent

M
PRIVATE: ATTORNEY GENERALCUM TANT
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1 .
3 F &  Fora seeovpting, under administration of plaintiff and subject to court review,
2 116 determine the amount- 1o be: :cmrncd by: Défendants and the amounts tobe refudded 10
3! m:mbcts ofthe public who are.of wm'a affecred by Defendants’ illegal acts;
. ’4}}# 8. Forihy mamm of ah a:hmmslmhv: procass wherein each currentand fonper
5 imured customer ofDafendants ‘yageives bisor her Josses.
3 6 -y - ) & ‘ ] :L-.‘l.i; T TR [ R w
7 ‘Plaintiff hereby demands a trial by jury.
8 | DATED: October 22,2003 GLANCY & BINKOW LLP-
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