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Incoming letter dated December 15, 2003

Dear Mr. Moreland:

This is in response to your letters dated December 15, 2003 and January 8, 2004
and concerning the shareholder proposal submitted to BNSF by Emil Rossi. We also
have received letters on the proponent’s behalf dated December 27, 2003 and
January 2, 2004. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth

in the correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
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2215 Nelson Ave, No. 205
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1934 Act/Rule 14a-8

Re:  Burlington Northern Santa Fe Corporation — Shareholder Proposal Submitted by

Emil Rossi

Dear Sir or Madam:

On behalf of Burlington Northern Santa Fe Corporation, and pursuant to Rule 14a-8(j)
under the Securities Exchange Act of 1934, I hereby request confirmation that the Staff of the
Securities and Exchange Commission will not recommend enforcement action if, in reliance on
certain provisions of Rule 14a-8, we exclude a proposal submitted by Emil Rossi from our proxy
materials for our 2004 annual meeting of shareholders, which we expect to file in definitive form

on or about March 15, 2004.

On October 13, 2003, we received a shareholder proposal from Mr. Rossi for inclusion in
our 2004 annual meeting proxy materials. The proposal (which, together with the accompanying
statement in support, is attached as Exhibit A), reads as follows:

RESOLVED: That the shareholders of our company request that our Board of
Directors seek shareholder approval at the earliest subsequent shareholder
election, for the adoption, maintenance or extension of any current or future
poison pill. Once adopted, removal of this proposal or any dilution of this
proposal, would consistently be submitted to shareholder vote at the earliest

subsequent shareholder election.

Pursuant to Rule 14a-8(j), [ have enclosed six copies of the proposal and this letter, which
sets forth the grounds upon which we deem omission of the proposal to be proper. For your
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convenience, | have also enclosed a copy of the no-action letters referred to herein. Pursuant to
Rule 14a-8(j), a copy of this letter is being sent to the proponent to notify him of our intention to
omit the proposal from our 2004 annual meeting proxy materials.

We believe that the proposal may be properly omitted from our proxy materials pursuant
to Rule 14a-8 for the reasons set forth below.

I The Proposal May Be Properly Omitted under Rule 14a-8(b)(1) as Mr. Rossi Failed to
Provide Timely Evidence of His Ownership of $2.000 in Market Value of BNSF Stock

We received Mr. Rossi’s proposal on October 13, 2003. Correspondence accompanying
Mr. Rossi’s proposal indicated that the Rule 14a-8 requirements are “intended to be met
including ownership of the required stock value until after the date of the applicable shareholder
meeting.” Mr. Rossi did not provide further evidence of ownership of BNSF stock. The
correspondence from Mr. Rossi also designated John Chevedden and/or his designee to act on
Mr. Rossi’s behalf “in shareholder matters, including this shareholder proposal for the
forthcoming shareholder meeting . . .” and stated that the company should “direct all future
communication to Mr. John Chevedden” at an address that was given. A note to the shareholder
proposal requested the company to advise within 14 days if it wanted help in locating references
within the proposal. A review of the records of our transfer agent did not show Mr. Rossi as the
record holder of any BNSF stock. Rule 14a-8(b)(2) requires a proponent who is not a record
holder to establish ownership by either (i) providing a written statement from the record holder
verifying that, at the time the proponent submitted the proposal, he continuously held his
securities for at least one year or (ii) providing a copy of a Schedule 13D, Schedule 13G, Form 3,
Form 4 and/or Form 5, if previously filed by the proponent, and certain other information. Mr.
Rossi has not filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5 in connection with
the ownership of our common stock.

On October 24, 2003, 11 days after our receipt of Mr. Rossi’s letter, we sent a letter via
United Parcel Service to Mr. Chevedden, with a copy to Mr. Rossi, in which we informed Mr.
Chevedden that Mr. Rossi had not satisfied the requirements of Rule 14a-8(b)(2), because Mr.
Rossi had not submitted evidence that he had owned $2,000 worth of BNSF stock for one year
by providing a letter from the record holder. (Exhibit B). United Parcel Service records indicate
that the letter was received by Mr. Chevedden on October 30, 2003. We also requested that Mr.
Chevedden provide support for the references made in the supporting statement.

On October 29 and 31, 2003, Mr. Chevedden faxed to us support for the references made
in the supporting statement to the proposal. (Exhibits C and D). On November 7, Mr.
Chevedden faxed to us a copy of Mr. Rossi’s original letter, together with the proposal and
supporting statement. At the bottom of Mr. Rossi’s letter, Mr. Chevedden wrote:

The attached shareholder proposal is submitted consistent with the above letter.
Sincerely,
John Chevedden November 7, 2003
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Mr. Chevedden also crossed out the word “overrule” in the supporting statement and wrote
“ignore.” (Exhibit E). However, neither he nor Mr. Rossi provided the written statement we
requested from the record holder of the common stock purportedly held by Mr. Rossi or any
other evidence indicating that Mr. Rossi was the beneficial holder of $2,000 worth of BNSF
stock for at least one year.

Rule 14a-8(f) provides that after receiving notice of a procedural deficiency, a proponent
must provide a response postmarked within 14 days of the date of receipt. Because Mr. Rossi
has failed to provide timely proof of his ownership of $2,000 in market value of our common
stock, it is my opinion that the proposal he has submitted for inclusion in our 2004 annual
meeting proxy materials may be properly excluded therefrom pursuant to Rule 14a-8(b)(1).

1L The Proposal May Be Properly Omitted under Rule 14a-8(i)(1) as It is Not a Proper
Action for Qur Shareholders

Under Rule 14a-8(i)(1), we may omit a shareholder proposal from our proxy materials
“[i]f the proposal is not a proper subject for action by stockholders under the laws of the
jurisdiction of the company’s organization.”

Mr. Rossi’s proposal requests that our board seek shareholder approval of any current or
future poison pill, but goes on to require that “removal” or “dilution” of the proposal
“consistently be submitted to shareholder vote at the earliest subsequent shareholder election.”
Though it is inconsistent with the first sentence of the proposal, the second sentence appears to
mandate that our board of directors submit any proposed shareholder rights plan (shareholder
rights plans are often referred to as “poison pills”) to our shareholders. Taking discretion from
our board of directors in this manner is an improper action under the law of our jurisdiction of
organization.

Our company is organized under the laws of the State of Delaware. Section 141(a) of the
Delaware General Corporation Law provides that “[t]he business and affairs of every corporation
organized under this chapter shall be managed by or under the direction of a board of directors,
except as may be otherwise provided in this chapter or in its certificate of incorporation.” This
Section has been interpreted by Delaware courts to preclude shareholders from limiting the
exercise of discretion by a board of directors in managing the business affairs of a corporation.
See Paramount Communications, Inc. v. Time, Inc., 571 A.2d 1140, 1154 (Del. 1989) (stating
that the board’s fiduciary duty to manage a corporate enterprise may not be delegated to
stockholders). Delaware courts have a long history of protecting a board’s authority to manage a
corporation. It is well established that the adoption and maintenance of a rights plan is within the
many powers specifically within the directors’ purview. See Revlon, Inc. v. MacAndrews &
Forbes Holdings, Inc., 506 A.2d 173, 181 (Del. 1986) (dealing with the adoption of defensive
measures generally); Davis Acquisition, Inc. v. NWA, Inc., C.A. No. 10761, slip op. at 7 (Del.
Ch. Apr. 25, 1989) (dealing with the adoption of rights plans specifically). Consistently, the
Delaware courts have recognized that the adoption of a rights plan “is an appropriate exercise of
managerial judgement....” Moran v. Household Int’l, Inc., 490 A.2d 1059, 1083 (Del. Ch.), aff’d,
500 A.2d 1346 (Del. 1985).
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The Staff has frequently agreed that shareholder proposals that usurp the power of a
board of directors of a company under applicable state law by mandating that certain actions be
taken may be omitted from a company’s proxy statement under Rule 14a-8(i)(1). See Advocat
Inc. (April 15, 2003) (proposal requiring that a company terminate a shareholder rights plan
could be omitted under Rule 14a-8(i)(1) unless recast as a recommendation); Mattel, Inc. (March
25, 2002) (a proposal from Mr. Chevedden requesting that the company adopt a bylaw to prevent
it from enacting or maintaining any poison pill without approval from the shareholders could be
omitted as it would cause the company to violate state law). The note to Rule 14a-8(i)(1)
supports this application of the Rule, providing that certain proposals are often not considered
proper under state law if they would be binding on the company if approved by shareholders. In
addition, Staff Legal Bulletin No. 14 (July 13, 2001) provides that, “[wlhen drafting a proposal,
shareholders should consider whether the proposal, if approved by shareholders, would be
binding on the company. In our experience, we have found that proposals that are binding on the
company face a much greater likelihood of being improper under state law and, therefore,
excludable under rule 14a-8(i)(1).” Because the proposal unequivocally directs our board to
submit this matter to a vote of our shareholders, thereby divesting our board of discretion in this
matter, it is not a proper action for shareholders under the laws of Delaware; therefore, it is my
opinion, as counsel for the company, that the proposal may be excluded from our 2004 proxy
materials pursuant to Rule 14a-8(i)(1).

II1. The Proposal may be Properly Omitted Under Rules 14a-8(i)(3) and 14a-9 as it is
Materially False or Misleading

Rule 14a-8(i)(3) under the Exchange Act permits the exclusion of a shareholder proposal
if it is “contrary to any of the Commission’s proxy rules, including Rule 14a-9, which prohibits
materially false or misleading statements in proxy soliciting materials.” This proposal and its
supporting statement are materially false and misleading and therefore may be properly omitted
from our proxy statement.

Mr. Rossi’s proposal requests that our board of directors seek shareholder approval for
“the adoption, maintenance or extension of any current or future” poison pill. We do not have a
shareholder rights plan. The only rights plan ever enacted by our company was adopted in
December 1999 in connection with our agreement to combine with Canadian National Railway
Company. In July 2000, we and Canadian National announced the termination of the proposed
combination. Subsequently, in December 2000, our Board voted to redeem the shareholder
rights plan. Mr. Rossi’s reference to “maintenance or extension of any current” poison pill
suggests that we presently have a shareholder rights plan, which is not true. Use of these terms
in the proposal is false and misleading.

Mr. Rossi’s proposal is also internally inconsistent. In the first sentence it requests that
our board seek shareholder approval of any current or future poison pill. But in the second
sentence it provides that, “[o]nce adopted, removal of this proposal or any dilution of this
proposal, would consistently be submitted to shareholder vote at the earliest subsequent
shareholder election.” It is not clear how our board of directors could “remove” or “dilute” the
proposal after it was adopted. This provision appears to require that, if the proposal is adopted,
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the board not take any action regarding a shareholder rights plan without submitting it to a vote
of our shareholders. As discussed above, mandating that our directors submit an issue to our
shareholders would be a violation of Delaware law. The conflict between the two provisions of
the proposal is also misleading. The first sentence gives our board of directors discretion in their
ability to adopt a shareholder rights plan, but the second sentence does not. Shareholders voting
on this proposal would likely be confused as to whether our board of directors would retain their
authority in this regard.

In the first paragraph of his supporting statement, Mr. Rossi indicates that “[t]his topic
won an overall 60% yes-vote at 79 companies in 2003.” Further, under the heading “Council of
Institutional Investors Recommendation,” Mr. Rossi writes that “Based on 60% overall yes-vote
in 2003 many shareholders believe companies should allow their shareholders a vote.” In
support of these statements, Mr. Rossi submitted an excerpt from the June-September Investor
Responsibility Research Center Corporate Governance Bulletin, which contained a table
showing the average voting results on certain corporate governance proposals. The table shows
that proposals to “[rJedeem or vote on poison pill” received an average vote of 60% from 79
companies in 2003. In his supporting statement, Mr. Rossi writes that “this topic” won 60%
approval in 2003, but the figure quoted by Mr. Rossi considered proposals that prospectively
required a vote before or after adoption of a poison pill together with proposals to redeem an
existing pill. Proposals to redeem an existing poison pill may have received higher votes than
proposals to require a vote before adoption of a poison pill. Aggregating these numbers and
quoting them without qualification gives the impression that proposals similar to that of Mr.
Rossi received a potentially larger number of affirmative votes than actually received.

In the first paragraph of his supporting statement, Mr. Rossi also writes, “I do not see
how our Directors object to this proposal because it gives our Directors the flexibility to overrule
our shareholder vote if our Directors seriously believe they have a good reason.” On November
7, Mr. Chevedden faxed to us a copy of the proposal and supporting statement in which he
crossed out the word “overrule” and wrote “ignore.” (Exhibit E). Mr. Rossi’s proposal does not
provide our directors with the flexibility suggested by this statement. As discussed above, the
second sentence of the proposal appears to mandate that any shareholder rights plan be voted on
by the shareholders. Even the first sentence of the proposal, which only requests that the board
seek shareholder approval, does not have a “good reason” standard according to which our
directors can “overrule” or “ignore” the vote of our shareholders, as suggested by Mr. Rossi in
his supporting statement. Our shareholders could think that the proposal gives our directors a
defined standard according to which a shareholder vote could or should be set aside where no
such standard exists.

V. If the Proposal Is Included in Our Proxy Materials, the Proponent’s Name May Be
Omitted under Rule 14a-8(1)

Mr. Rossi has included his name and address in the statement supporting his proposal. If
we are not permitted to exclude Mr. Rossi’s entire proposal for the reasons set forth above, it is
my opinion that we may omit Mr. Rossi’s name and address from our proxy statement pursuant
to Rule 14a-8(1). Rule 14a-8(1) provides that a company may choose to omit the name and
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address of a proponent and number of shares held and instead include a statement that it will
provide that information to shareholders promptly upon receiving an oral or written request for
such information. The Staff has regularly permitted the exclusion of a proponent’s name and
address from a company’s proxy materials, even where the proponent has included his name in
the body of his supporting statement. See Sabre Holdings Corporation (March 20, 2003), Alaska
Air Group, Inc. (March 13, 2001).

V. Conclusion

For the foregoing reasons, I request your confirmation that the Staff will not recommend
any enforcement action to the Commission if Mr. Rossi’s proposal is omitted from our 2004
annual meeting proxy materials or, in the alternative, that we may omit the portions of his
supporting statement described above.

To the extent that the reasons set forth in this letter are based on matters of law, this letter
also constitutes an opinion of counsel pursuant to Rule 14a-8(j)(2)(iii). If the Staff has any
questions or has formulated a response to my request, please contact Jeffrey T. Williams by
telephone at (817) 352-3466 or by facsimile at (817) 352-2397.

Please acknowledge receipt of this letter and the enclosures by date-stamping the
enclosed copy of this letter and returning it to the waiting messenger.

Very truly yours,

le £ fncoed [

Executive Vice President Law &
Government Affairs and Secretary

Enclosures
cc: John Chevedden
Emil Rossi
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Exhibit A

3 — Shareholder Yoting Right on 2 Polson jgil]

RESOLVED: That the shareholders of our company tequest that our Board of Directors scck
shareholder approval at the earliest subsequent shareholder election, for the edoption,
pmmmpomsal cC or mdi) sion ?{)u any ctu-ren; or future poison pill. Once adopted, rcmovel of this
v of 2ny dilution of this propasal, would consistently be submitted to

the carliest subsequent shareholder election. ' Sharcholder vote ot

1 do not see how our Directors object to this proposal because jt gi . .
Bves our Directors
to ovetrule our sharebolder vote our Directors the flexibly

. if our Directors-seriously.-believe-they have good .
topic won an overall 60% yes-vo! £y haves reason. This

t¢ at 79 companies in 2003. | believe majority sharcholder votes
are a strong Signal of shareholder concemn. '

Emil Rossi, P.O. Box 249, Boonville, Calif. 95415 submitted this proposal.

The Potential of 3 Tender Offer Can Motivate Our Directors

Hectoring direciors 10 act more independently is a poor substitute for the bracing possibility that
shareholders could turn on a dime and sell the company out from under its present management.
Wall Street Journal, Feb, 24,2003

Diluted Stock
An anti-democratic scheme 1o flood the market with diluted siock is not 8 reeson that & tender
offer for our stock should fail.

Source: The Matley Fool

Akin to » Dictator
Poison pilis are skin to a dictator who says, “Give up more of your freedom and 'l take care of
you.
“Performance is the greatest defense against getting taken over. Ultimately if you perform well
you remain independent, because your stock price stays up.”

Souree; T.J. Dermot Dunphy, CEO of Sealed Air (NYSE) for more than 25 years

The key negative of poison pills is that pills can preserve management deadwooed instead of
protecting investors.
Source: Moringsiar.com

1 believe our Directors may make a token response to this propasal - hoping to gain points in the
new corporate governance raling systems. A reversible response, which could still allow our
directors to give us a poison pill on shon notice, would not substitute for this proposal.

Council of Institutions| Investors Recommexdation
The Council of Institutional Investors www.cii.org, an orgenization of 130 pepsion funds
investing $2 tillion, called for shareholder approval of poison pills. Based on the 60% ovenall
yes-vote in 2003 many shareholders belicve companies should allow their shareholders a vote.




Shareholder Voting Right on a Poison Pill
Yeson3

Notes:
The above format is the format submitted and intended for publication,

Please advise if there js any typogrephical question.

The company is requested to assign a proposal number (represented by “37 abow)e) baged on the

chronological order in which proposals are submitted. The requested designation of “3" or higher
number allows for ratification of auditors to be itetm 2.

References:

The Motley Fool, June 13, 1997

Moringstar.com, Aug. 15, 2003

Mr. Dunphy’s statements are from The Wall Street Journal, April 28, 1999

IRRC Corporate Governance Bulletin, June ~ Sept, 2003

Council of Institutional Investors, Corporete Governance Policies, March 25, 2002

Please advise within 14 days if the company requests help to Jocate these or other references.




Exhibit B

JEFFREY T. WILLIAMS The Budington Narthern
Sexier Genaral Atterag and Sants Fe Railway Company
2500 Lou Megk Drive

Ror Worth, Texas 76131
Phooes $17/352-3466
Pax: B17/352-0397

October 24, 2003
VIAUPS

Mr. John Chevedden
2215 Nelson Ave,, No, 205
Redondo Beach, CA 90278

Re:  Sharebolder Proposal
Dear Mr. Chevedden:

1 am responding to the ietter of Mr. Emil Rossi dated October 7, 2003, and received on October
13, 2003, to Burlington Northern Santa Fe Corporation (the "Company”). In his letter, Mr. Rossi
indicated that you have beecn grapted authority to act on Mr. Rossi's “bebalf in sharcholder matters,
including {the] shareholder proposal” he tncluded with his letter, This is to notify you, and Mr. Ross,
that Mr. Rossi hes not satisfied the eligibility requirements explained in the answer to Question 2 to
Securitics and Exchange Commission (“SEC™) Rule 14e-8 under the Securities Exchange Act of 1934.

Rule 142-8(b) requires that 10 be eligible to submit a proposal et “you must have continuausly
beld at least $2,000 in market value” of the Qsmpany's common stock “for at least cme year by the date
you submit your proposal.” Evidence of this ownership might inciede, for exanple, a written statement
from the record holder of your securities {usually a broker or a bank) verifving that, at the tme you
submitied your proposal, you continuouslv held the seeurities for at least one year. The rnle also requires
Yyou to sabmit a written statement asserting that you intend to coptinue ownership of your common stock
through the date on which the Company's 2004 annual meeting of sharsholders is held. Examipation of
our transfer agent's records do not demonstrate the requisite ownership for the sharebolder proposal.
Please provide us with such documentary support, postmarked or ransmitted electronically, po larer than

14 days from the date you receive this notification in order for your proposal to be eligible for inclusion in
the Company's proxy materials.

In addition, Mr. Rossi, in his letter offered to provide the documents that support the statements

made in the sharebolder proposal and supporting staternent, We have not been able to track these down
and request hat you provide those documents to us as soon as possible.

Thank you,
Very traly yours, .
¢ OGSl
Jeffrey T. Williams
) Senior General Attarey
¢¢:  Mir Emil Rossi

Mr. Jeffrey R. Moreland
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Fxhibit C

Previous Page

N The Motley Fool
Fool.com,

June 13, 1997

Tossing the Poison Pl
by Jim Surowlecki (Syrowieck)

In the 1980s, as corporate America was swept by merger- and- acquisitions fervor and the
feveraged buyout (LBO) became the fuvored tool of raiders like Victor Posner, Car! Icahn,
and-Ronald Perelman, corporations came up with a slew of tactics desighed to frustrate
hostlle acquisitions. The tactics were all christened with vaguely poetic labels, testimony
to the self-mythologizing that characterized so much of that world. Companies under
assault wauld try to find & "white knight,” an outside investor who would either acquire
the company outright or buy enough shares to repei any hostile advances. Eiaborate
"goldan parachute” clauses were written into menagers' contracts, incressing the cost of
any takeover, And "poison pill” plans were adopted, schemes in which any takeover
sttemnpt Immediately allowed the company to issue milllons of extra shares to existing
shareholders, making It much mote expensive t6 acquire the company.

In the context of the 1980s, when any number of LBOs resulted in the dismantling of
profitable compantes and the crippling of others with huge debt burdens, the embraca of
schemes like the poison pill was understandable, But while these schemes did have the
{perhaps) beneficial effect of making hostile takeovers more difficult, they aisc had the
effect of making corporate management less accountable to shareholders. Takeover
attempts anly work, after all, if the offer put on the table represents a meaningful
pramium to the company's share price, What such an attempt signals, then, is genetally
~- though not always -- that management has created a situation in which tha market is
undervajuing the company. Shareholders' response to a takeover offer might be seen, in
this context, as & kind of referendum on managernent -- the kind of referendum that
management almost always wants to avoid,

The poison pill is, in 2 sense, the ideal tool far insulating management from raal
accountability because it works by giving existing shareholders a “right® they didn't
previcusly have, namely the right to buy a certaln number of new shares -- generally at a
discounted price -- once a8 hostlle acquirer has built up a sizeable stake of shares or
announces intentions to do so. Take, as a simple example, SNYDER QOIL {NYSE: SNY},
which recently adopted such a plan. If any person or group acquires 20% or more of
Snyder's stock, each shareholder -~ ¢ther than the acquirer -- will have the right to buy
for $70 common shares warth twice as much.

On the surface, this seems to represent a boon to shareholders, since they get to buy new
shares at essentially 2 50% discount (though many poisan pill plans are not quite so
generous). While the manner in which such a plan treats shareholders differently seems
troubling -~ the patential acquirer, who is a shareholder like any other, is the only one
who doesn't get to buy the new shaves -- for current shareholders poison pills often
appear to be a license to print money.

The only difference, of course, is that what's being printed is not money but rather
common stock, and in the long run jssuing miflions of shares without any corresponding
increase in the company's profits is almost guaranteed to dilute the value of those shares,
The term "poison pill,” efter ali, was intended to evoke the somewhat suicidal quality of
the maneuver. The plans make it impossible for companies te be acquired, but do so by
making them so inflated in market cap ~- though not in share price - as to invite disaster.
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still, because polson pills protect management, and because they do so while embracing
the rhetoric of "sharehoider rights,” more than a few corporations adopted them during
the 1980s. In fact, over 1,800 public U.S, corporations have some farm of a poison pill.
What's interesting is that this has set the stage for a series of sharply contested battles
over poisen pills in the last ygar, battles that generally pit company management against
shareholder actlvists anxious to abolish the plans. In the context of the ongoing attempt
to make corperations more responsible to their owners, the struggle against poison plils is
crucial, even If oftan for only symbolic reasons. By stripping away yet another of the
multiple layers of insulation and mediation that have been built up between shareholders
and menagement, the elimination of poison pills works to create an environment in which
those who own the company are able to exercise real volce,

Needless to say, more than a few managers see things rather differently, ang are
spending a great-deat of time trying to convince shareholders to keep -~ or, in some cases,
even to adept ~- poisen pilis. Thelr efforts, though, have been lent 2 great deal of urgency
by the success that shareholder activists have had in getting resolutions to rescind the
poison pills placed on proxy ballots, The fight aver poison pills s taking place at
shareholder meetings across the country, and it's a fight more often acrimonious and
bitter than it is gentlemanly.

This spring, 20 different anti-poisen pill resolutions were being considered by
shareholders. Some of these resolutions calied for the outtight elimination of pills, ethers
were non-binding resplutions asking the board to approve elimination, and stiil others
required companies without pills to seek shareholder approval before adopting one. In
April, shareholders at FLEMING {(NYSE: FLM) voted onh one such plan, and for the first time
in history imposed a mandatory rule prohibiting a board from implementing a pill plan
without prior approval. And in February, TRW (NYSE: TRW) agreed to drop its polson pill
by the year 2000 or to get shareholder approval for its extension in exchange for the

withdrewal of an anti-pill resolution that had bean sponsored by the Operating Engineers
union.

Perhaps the most striking victory for antipill advocates came just 2 month ago, when
shareholdars of COLUMBIA/HCA HEALTHCARE [NYSE: COL) voted overwhelmingly to
eliminate a poison plll measure that the company had adopted -- without shareholder
approval -- just four years eariler. The antipill resolution, initially proposed by 2
investment fund, was embraced strongly by the Service Employees Internstional Union
(SEIV), which represents many of Columbla's workers. SEIU conducted a mailing
campalgn in support of the rasolution, arguing that any plan which could have 8 dramatic
ImpBsct on shareholder value should, at the very ieast, be approved by shareholdars.
Tellingly, after the vole's outcome was made public ~- 61% of the votes cast were In favor
of eliminating the pill == Columbia's CEQ, Rick Scott, sald that the resolution was
nonbinding and that sharaholders did not have the final say. "The board of directors,* he
sald, "is not required to accept the decision of the sharaholders on this issue.” Just a few
days iater, though, the board in fact voted to accept that decision.

A similarly contentious struggle is currently underway at MAY DEPARTMENT STORES
(NYSE: MAY]}, where Monday compahy management preclaimed victory In its fight against
an antipill resolution, even as UNITE, the union which had sponscred the rasalution, levied
charges of voting fraud. May fiied papers with the SEC that said 110 milllon votes were
cast against the resolution and 82 million votes were cast in favor. But 50 million of the
votes ¢ast came from proxy cards that the company had sent out beforve the antipill
resolution was on the ballot. These proxies, which the company has called "discretlonary,”
wers used by the company to vote against the antipill resolution unless shareholders later
filed an amended card. Astonishingly, the company has admitted ks actions but Insists

that the vote is still valid. UNITE has filed suit to have the discretionary proxies tossed
out.

Both Scott's comments and May's tactics are emblemnatic of the lengths to which

102472003 4:12 PM



3of3

management will go in order to protect its prerogatives, It's no coincidence, in that sense,
that ynlons have been the driving force behind the antiplll movement, since labor has a
dear interest in ensuring that managers are responstble to someone other than
themselvas. What's most Impressive about the antipill resolutions, though, is just how
popular they are. According to a study by the Investor Responsibility Research Center
cited by the Wall Strest Journal, over the last three years these resolutions have garnered
the highest percentage of shareholder votes of any resclutions offered. One reason unlons

like them, in fack, is that they create the possibility for meaninaful alliances with other
institutiona) investors.

At its heart, what's refreshing about the fight over poiscon pills Is that It is a fight over
democracy In the corpuration. Putting poison pills to a vote is a way, then, of affitming the
central role that shareholders should play in the [ife of 8 corporation, and eliminating the
“poison pii-is a way-of ensuring that management faces the same .accountability that other
workers do. There are often reasons that hostile takeovers should fail. But anti-demacratic
schemes designed to flood the market with diluted stock are not one of them.

Leqaz) Intormption. ©1995-2003 The Motley Fool. All rights ressrved.
Previous Page
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COUNCIL of INSTITUTIONAL INVESTORS

e

Corporate Governance Policies

The Council of Institutional Investors’ corporate governance poiicies establish goals and guidelings for the
effective governance of publicly traded corporations. The policles include fundamental core policies that the
Council believes should be implemented by ail companies, general principles of shareholder rights and
board accountability, and @ number of more general position statements on various corporate governance
issues. it is the Council's hope that carporate boards will meet or exceed these standards and adopt

- ——-similarly appropriate-additenal-policies 1o best protect shareholders®interests .. . ..

The Councll befieves that all publicly traded companies and their shareholders and other constituencies
benefit from written, disciosed governance procedures and policies. Although the Council believes that the
meaningful oversight & board provides may owe most, on a routine basis, to the quality and commitment of
the individuals on that boand, policies elso play an important governance rele. Policies ¢an help an effective
board perform optimally in both routine and difficutt imes, and policies can help individual directors and
sherehoiders adgress problems when they arise.

The Council supports corporate governance Initiativas thet promote responsible business practices and
good corporate citizenship. The Councll befieves that the promotion, adoption and effective implementation
of guidelines for the responsible conduct of business and business relationships ane consistent with the
fiduciary responsibility of protecting long<term investment interasts,

Consistent with thelr fiduciary obligations to their limited partners, the general partners ¢f venture capital,
buyout and other private equity funds should use appropriate efforts to encourage the companies in which
they Invest to adopt long-term corparate governance provisions that are consistent with the Counci's Core
Policies, General Principies and Posttions ¢r other comparable govemance standards. (Click here fora
copy of a sample letter addressing this issue that institutional investors may send to genera! partners of
venture capitat, buyout and other types of private equity funds.)

Councl policies bind neither members nor corporations. They are designed o provide guidelines that the
Council has found te be appropriate in most situations. Most of the following policies have withsteod the
tagt of over a decade of corporate experience. But members are aware that situations vary and Councll
members only raise pofiey Issuas in particuler situations when underlying facts warrant.

CORE POLICIES

1. All directors should be elected annually by confidential baflots counted by independent tabulators.
Confidentiality should be automatic and pemmanent and apply to all ballot tems. Rules and
practioes concerning the ¢asting, counting and verifying of shareholder votes should be clearly
disclosed.

2. At least two-thirds of a corporation's directors should be independent A director is deemed
independent if his or her only non-trivial professional, familial or financial connection to the
corporation, its chairman, CEQ or any other executive officer is his or her directorship. (See
explanatory notes.)

3. A comporation should disclose information necessary for shereholders {o determine whether each
directar quatines as Independent, whether or not the disclosure is required by state or federal law.
To assist shareholders in making these determinations, corporations should disclase all financéal
or business relatianships with and payments to directors and their familias and all significant
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payinents to campanies, non-profits, foundations and other organizations where company
directors sarve as emplioyees, officors or directors. (See explanatory notes for the types of
relationships that should be disclosed.) .

4. Companies should have audit, nominating and compensation committees. All members of these
committees should be independent The board (rather than the CEO) should appoint committes
chairs and members. Commitiees should have the opportunity to select their own service
providers. Some regulany scheduled committee meetings should be held with only the committee
members (and, If appropriate, the committee's indapendent consultants) presemt. Tha process by
which committee members and chairs are selected should be disclosed to shareholders.

6. A majority vote of common shares outsianding shouid be required to approve major corporate
decisions conceming the sale or pledge of corporate assets which would have a material effect on

. ———— ~—ghareholder-value. A sale or pledge of assets will autometically be deemed to have a materiai
effect on shareholider value if the value of the eseets at the time of sale or pledge exceeds 10
percent of the assets of the campany and its subsidiaries on & consolidated basls.

GENERAL PRINCIPLES

A. Shareholder Voting Rights

1. Ench share of common stock, regardiess of class, should have one vata. Corporations
should not have classas of common stock with disparate voting tights. Authotized unissued
common shares that have voting rights to be set by the board should not be lssued without
shareholder approval.

2. Sharehoiders should be allowed to vate on unrelated issues individually, Individual voting
issues, perticularly those amending a company’s charter, bylaws, or antl-takeover
provisions, should not be bundied,

3. A majority vote of common shares outstanding should be sufficient to amend company
bylaws or take other action requiring or receiving a shareholder vota,

4. Broker non-votes and abstentions should be counted only for purposes of a quorum.

5. A majority vote of common shares outstanding should be required o approve major
corporate decisions including:

1. the corporation's acquiring, other than by tender offer to all shareholders, & percent
or more of its commeon shares at above-market prices;

2. provisions resuiting in or being contingent upon an acquisition other than by the
corporation of cormmon shares haying on a pro forma basis 20 percent or more of
the combined voting power of the outstanding common shares, of a changa in the
ownership of 20 percent or more of the aseets of tha corporation, or cther
provisions commenly known a8 shareholder rights plans, or poison plis;

3. abridging or iimiting the rights of comman shares to (1) vote on the election oc
removal of directors or the timing or length of their termn of office, or (i) make
nominations for dlrectars or propose other action to be voted on by shareholders,
or (i) call special meetings of shareholders or take action by written consent or
affect the procedure for fixing the record date far such action;

4. permitting or granting any executive or employee of the corporation upon
termination of emnployment. any amount In excess of two times that person's
average annual compensation for the previous three years; and

8. provisions resulting in the issuance of debt to a degree that would excessively
leverage the company and impefil the long-term viability of the corparation.
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6. Shareholders should have the opportunity to vote on all equity-based compensation plans
that include any director or executive officer of the company. Shareholders should also
have the cppertunity to vote on any equity-based compensation plan where the number of
reserved shares, together with the company’s outstanding equity-based awards and shares
avallable for grant, may have 2 mzterial impact on the capital structure of the company and
the ownership interests of its sharehoklers. Generally, five percent dilution represents a
material impact, requiring @ shareholder vate

7. Companies should provide access to management proxy materials for a long-term investor
or group of long-term vestors owning in aggregate at least 5 percent of a company's
voting stock to nominate less than 2 majority of the directors. Eligidle investors must have
owned the stock for at least three years. Company proxy materials and related nyilings

- -- —— . .——~should provide equal space aad equal treaiment of nominations presented by quatitying

investars,

B. Sharehokier Meeting Rights

1. Corporations sheuld make shareholders' expense and convenience primary criteria when
selecting the fime and location of shareholder meetings.

2. Appropriate notice of shareholder meetings, including notice conceming any change in
meeting date, time, place or shareholder action, should be given to sharehckiersin a
manner and within time frames that will ensufe that sharehoiders have a reasonable
opportunity to exercise their franchise.

3. All directare should attend the annusl shareholders’ meeting and be avalable, when
requested by the chair, to answer sharehokier questions.

4. Polis should remain open at sharehcider meetinge untl! all agenda itams have been
discussed and shareholders have had an opportunity to ask and receive answers 1o
questions conceming them.

5. Companies should net adloum a meeting for the purpose of soliciting more votes to enable
management to prevail on s volting tem. Extending a meeting should only be done for
compelling reasons such as vote fraud, problems with the voling process or lack of @
quorum.

8. Companies shouk hold shareholder meetings by rermete communication (so<calied
elecironic or "cyber” meetings) only as a supplement to traditional in-person shareholder
meatings, not as a substitute,

7. Shareholders' rights to call 2 special meeting or act by written consent shouid not be
eliminated or abridged without the approval of the shareholders, Shareholders’ rights to call
speclal meetings or to act by written consent are fundamental ones; votes concerning either,
should not be bundied with votes on any other matiers.

8. Corporations should not deny sharehelders the right to call a spacial meeting if such a right
is guaranteed or permitted by state Yaw and the corporation's artities of incorporation.

C. Boand Accountability to Sharehclders

1. Corporations and/or states should not give former directors who have left office (so-calied
*continuing directors") the power to tzke action on behalf of the corparation.

2. Boards should review the performance and qualifications of any director from whom at least
10 percent of the votes cast are withheld.

3. Boards should take actions racommended in shareholder proposals that receive a majority
of votes cast for and against. If sharenoider approval is required for the acticn, the board
should submit the proposal to a binding vote at the naxt shareholder meeting. This policy
does not apply if the resolution requested the sale of the company and within the past six
months the board retained an investment banker to seek buyers and ne potential buyers
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" ‘D Director g Management Compensation—— -— - - oo
R

POSITIONS

were found.

. Directors should respond to communications from sharehclders and should seek

sharehalder views on important govemance, management and performance matters.

. All companies should establish a mechanism by which sharehalders with non-trivial

concems could communicate directly with the independent directors. At a minimum, there
should be an open meeting in connection with the company’s annual meeting (before or
after) in which sharehoiders could ask questions and communicate their concems to (he
independent directors.

Companies should disclose individual directar attendance figures for board end committee
meetings. Disclosure should distingulsh between in-person and telephenic ettendance.
Excused absences should not be Categorized as efiendance.

Annua! approval of at least 8 majority of a corporation's indepenasnt directors should be
required for the CEO's ecampensation, including any banus, severance, equity-based and/ar
extraordinary payraent.

. Absent unusual and compeliing circumstances, all directors should own company cormmon

slock, in addition to any options and unvested shares granted by the company.

. Directors should be compensated only in cash or gtock, with the majority of the

compensation in stock.

. Boards should award chigf executive officers no more than one form of equity-based

compensation.

. Uniess submitted to shareholders for approval, no “underwater” aptions should be repriced

or repiaced, and no discount options should be awarded.

. Change-in-control provisions in compensation plans and compansation agreements should

be "double-triggered.” stipulating thet compensation is payable only (1) after a control
chahge actually tekes place end (2) if a covered executive's ]ob is terminated as 2 resutt of
the control change.
Companies should disciose in the annua! proxy statement whether they have rescinded and
re-granted options exercised by executive officers during the prior vear or if executive
officers have hedged (by buying puts and seiling calis of employing other risk-minimizing
techniques) shares awarded as sfock-based incentive or acquired through options granted
by the company. Such practices reduce the risk of stock-basad incentive compensation
ewarded to executive officers and should be disciosed to shareholders.

. Since stock options granted to emplayees, directors and non-employess are compensation

and have a cost. companies should Include these costs as an expense on their reported
Income statements with appropriate valuation assumptions disciosed.

A Boarg Shareholder Accountability

1.
2,

a.

Shareholders' right to vote is inviolate and should not be abridged.

Corporate govemance structures and practices should protect and enhance accountability
to, and equal financial treatment of, shareholders. An action should not be takean if its
purpose is to reduce accountability to eharaholders,

L).S. campanies should not reincorporate offshore because carporate governance
structures there are wesker and therefore reduce management accountabmty to
shareholders.
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4. Shareholders should have meaningful abllity to participate in the major fundamantal
decisions that affect corporate viability.

5. Sharehclders shouid have meaningful opportunities to suggest or nomingte director

" candidates.

6. Sharehoiders should have meaningfut opportunities to suggest processes and criteria for
director selection and evaluation.

7. Directors should own a meaningful position in company common stock, appropriate to their
personal circumatances.

8. Absentcompelling and stated reasons, directors who attend fewer than 75 percent of board
and board-committee meetings for two consecutive years shouki not be renominated.

9. Bognds should evaiuate themseives and their individual members on a regular basis. Board

———-= o pvaldation-sheuld-inciude-an- assessiment of whether the board has the necessasy diversity

of skills, backgraunds, experiences, ages, races and genders approprate to the company's
ongoing needs. individual directer evaluations should include high standards for in-person
attendance at beard and commitiee meetings and disclosure of all absences cr conference
eall substitutions.

B. Board Size and Service

1. A board should neither be too small to maintain the needed expertise and independence,
nor teo large to be efficiently functional. Absent compelling, unusual eircumstances, a board
shouid have no fewer than § and nc more than 15 members. Shareholders should be
allowed to vote on any major change In board size,

2. Companies should sef and publish guidelines specifying an how many other boards thelr
directors may serve. Absent unusual, specified circumstances, directors with full-time jobs
should not serve on more than two other boards. If the director is a currently serving CEO,
he or she should only serve as a director of one other company, and do so only if the CEO's

own company is in the tep half of its peer group. Ne person should serve on more than five
for-profit company boards.

C. Board Meatings and Operations

1. Directors should be provided meanlngful information in @ timely manner prior to board
meetings. Directors should be allowed reasonabie access to management to discuss boarg
iasues.

Directors should be allowed to place (tems on board agendas.

3. Directors should regeive training from independent sourcas on their fiduciary responsibilities
and liabllides. Dlrectors have an affirmative obligation to become and remain independently
familiar with company operations; directors should not rely exclusively on information
provided to tham by the CEO to do their jobs.

4. The board should hald regularly scheduled executive sessions without the CEO or staff
present. The Independent directors should alsa hold regulany scheduled in-person
executive sessions without nen-independent directors and staff present.

5. If the CEQO is chairman, a contast director should be specified for directors wishing to
discuss issues or add agenda items that are not appropriately or best farwarded to the
chair/CEQ.

8. The board should approve and maintain a CEO succession plan,

7. Auditor Independencs Policy.

+ An extamal auditer should net perform any non.audit services for its audit ciients,
except (1) services that are required by statute or regulation to be performed by a
company’s external auditar, such as attest services, (2} services related to tax
returmn preparation, provided that such services should not include (8) the provision

»
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of advice regarding the structuring or any transaction, (b) serving as the compsany's
advocate or representative in the tax audit process, (€) unless, however, these
services are in connection with acquisitions or divestitures of company subsidiaries
or businesses, (3) aocounting and tax services provided in connection with an
acquisition or divestiture. Under no circumstancss should a company’s external
auditor provide (1) ncn-audit sarvices curmently prohibited by SEC regulation, (2)
financial information systems design or impiementation services, (3) intemal audit
consulting services, or (4) management consulting sesvices.

« To ensure that the provision of permitted non-audit services does not compromise
the external auditor's independence, a company's management and the audit
committee of the board of directors should formulate an auditor independence

e e __policy; compliance.should be monitored by the board of directors. The audit
committee should be composed exclusively of directors who are independent
urder the definition set forth in these Care Policies and Principles and its
pre-approval should be required for any cantract for non-audit services in excess
of $50,000 to be entered into with the company's external auditor,

= To permit shareholders to monitor the prevision of non-audit services, the
company should disclose in its proxy statemen the auditer independence policy
and the fees paid by the company for each category of non-sudit services. The
proxy statement should alse include a copy of the audlt committee charter, contain
a statement by the audit committee that it has complied with the duties outlined In
the charter, confirm that the audit committee pre-approved contracts for non-audit
services as described above, and contain a statement by the audit commitiee that
it believes that the external auditor's independence has nct been impaired by the
audit irm'’s provision of permitted non-audit services.

» In engaging the external auditor's services, the audit committese or the full board,
not the company, should be deslgnzted as the guditor's client The full beard or the
audit committee should seek competitive bids for the extemal audit engagemeant
no iass frequently than every five years.

D. Compensation

1. Pay for directors and managers shouid be indexed to peer or market groups, absent
unusua) ang specified reasons for not doing so. Boards should consider options with
forward contracts to align managers’ interests with shareholders’.

EXPLANATORY NOTES TO CORE POLICIES

(INDEPENDENT DIRECTOR DEFINITION)

An independent director is someone whose only nontrivial professional, familial or financial cannection to
the corporation, its chairman, CEQ or any other exectitive otficer Is his or her directorship.

NOTES: Independent directors da not invariably share a single set of qualities that are not
shared by non-independent directors. Consequently no clear rule can unerringly desoribe and
distinguish independent directors. However, members of the Council of Institutional Investors
believe that the promuigation of a narrowly drawn definition of an independent director
(coupled with a policy specifying that at least two-thirds of board members should mest this
standard) is in the corporation’s and all shareholders® ongoing financial interest because:
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« independence is critical to a properly funclioning board,

« certain clearly definable relationships pose a threat to a director's ungualified
independence in a sufficient number of cases that they warrant advance
identification,

» the effect of a conflict of interest on an Individual director is likaly to be almost
impossibie to detect, either by shareholders or other board members, and,’

« while an across-the-board application of any definition to a large number of people
will jnevitably miscategorize a fow of tham, this risk is sufficiently small that #t is far
outwsaighad by the significant benefits,

Stated most simbily, an independent director is @ person whose directorship constitutes his or her only
connection to the corporation, The definition approved by mambers of the Councif contzins this basic
formulation. 1t then adds ta 1t a list of the retationsnips members belleve pose the greatest threatto a
directors independence. The existence of any such relationship will remove a director from the
independant category.

Tha following notes are supplied to give added clarity and guidance In interpreting the specified
relationships.

A director will not generally be considenad independent if he or she:

1. is, or in the past five years has been, ampioyed by the corporation or an affiliate in an executive
capacity,

NOTES: The term “executive capacly” includes the chief executive, operating, finahcial, legal and
accaunting officers af a company. This includes the prescident, treasurer, secretary, controlier and

any vice-president who i in charge of a principal business unit, division ar function (such as sales,

administration ar finance} or performs a major policymaking function far the corporatien.

An "effiliate” relationship is established if one entity either alone or pursuant to an arrangement
with one or more other persans, owns or has the power to vote more then 25 percent of the equity
interest in anather, unless some ather person, gither alone or pursuant to an arrangement with
one or more other persons, owns or has the power to vote a greater percentage of the equity
interest. For these purposes, equal joint venture partners mect the definition of an affiliate, and
officers and employeeas of equsl joint venture enterprises are considered affiliated.

Affiliates include predecessor ¢ompanies, A "predecessor” of the carporation is a corporation that
within the last ten years represented more than 80 percent of the corparation's sales or assets
when such predecessor became part of the corporation. Recent merger partners are ateo
considered predecassors, A recent mermer partner is a corporation that diractly or indirectly
bacarme part of the comporation or a predecessor within the last ten years and representad more
than 50 percent of the corporation's or predecessor's sales or assets at the time of the marger.

A subsidiary is an affiliate if it is 2t loast 80 percent owned by the corporation and accounts for 26
percent of the corporalion's consolidated sales or assets. '

2. 15, or in the past five years has been, an employse or owner of a firm that is one of the
corporation's or its affiliate’s paid advisers or cansuttants;

NOTES: Advisers or consuitants (nclude, but are not limited tn, law firms, accountants, imsurance
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companies and banks.

3. is, orin the past five years has been, empicyed by a significart customer or supplien,

NOTES: A director shall be deemed to be employed by a significamt customer or suppliar if the
director:

—is, or in the past five years has been, employed by or has had a five percent or greater
ownership interest in a supplier of customer where the sales to or by the corparation
represent more than one percent of the sales of the customer or supplier ar more than one
percent of the sales of the corporation,

— is, or in the past five years has been, employed by ar has had a five percentor greater
ownership interest in one of the corporation's debtors or creditors where the amount owed
exceeds one percent of the corporation's or the third party's assets,

Ownership means beneficial or recard ownership, not custedial ownership.

a. has, orin the past five yesrs has had, a personal services contract with the corporation, its
chairman, CEO or other executive officer or any affiliate of the corporation;

NOTES: Council members believe that even small personal services contracts, no matter how
formulzted, can threaten a director's complete independence. This includes any arrangement under
which the directar botrows or lends monay ta the corporation at rates better (for the director) than

those available to normal customers -- even if ho other servites from the director are specified in
connection with this relationship.

b. is, or in the past five years has been, an employee, officer or director of @ foundation, university or

ather non-profit organization that receives significant grants or endowments from the corporation or
one of its affililates:

NOTES: This relationship includes that of any director who is, or in the past five years has been, an

employee, otficer or director of a non-profit organization to which the corporation ar its affifiate gives
more than $100,000 or one percent of total annual donations received (whichever is less), or who is,
or in the past five years has been, a direct beneficiary of any donations to such an crganization.

c. is, or in the past five years has been, & refative of an executive of the carporation or ane of its
affiliates;

NOTES: Relatives include spouses, parents, children, siblings, mothers end fathers-in-law, sons and
daughtersdn-taw, brothers and sisters-indaw, aunts, uncies, nieces, nephews and frst cousins.
Executives include those serving in an "executive capacity.”

and

d. is, or in the past five years has been, part of an Inteflocking directorate in which the CEO or other

executive officer of the corporation serves on the board of another corporafion that employs the
director.

Approved 3/25/02
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The proxy ststesmsnt bresks out executive compensation into four categories: base salary,
bonue, eptions, and "other_" Comparing ohe company’s cofnpensslion with saverg! of ks
poers’ can be yaetul bacause you can fing owt if one managemen team's pay is out of
whatk, YOU can aiso jesrn sbowt how companies motivete thelr empioyses differamiy,
Some companies, such as Linesr Techhology (NasdaqNM:LLTC - News), uee profit
sharing more than their peers, which is good Lecause it aligns costs and mansgemant

—_Inereste with company performance. Alao check the section on options 10 yes if

mensgament is pocketing the majority of company oplions for Baaif. You con find the totsl
number of oplions istued in the 10-K.

i¥'s the “cther” categery of compenaation where you cah often discover the most interwsting
things. Some of the more commen items incluce 401{k) matches snd Insurance bensihts,
But firms will sometiimes pay for ather questionsble expanses, including counry clud duws
ang financial pianning feaa.

The bast sxample of compenaation sbuses | can think of is AMD. Jarry Sanders not only
enrned pimost $1 milion 1sat year for being cheimman (which is egregious by itself), but he
has aiso recaived \arge bonuses we out of tne psst three yoers, snd $500,000 on sverage
over the pest three years for trunspanation costs. Last yepr, $183,800 of this wes for car
oxpanses. The Mercury News recently explainad why: Because Sanders iives in Southern
Calilornia and works In Sunnyvale (no, INey're not cloee), he needs two cars snd two
grivere. You, this is the same AMD that hae sis0 baah a perennis| laggsrd In the chip
sector,

Polson Pllle
Whire Found: Proxy siatement and 10-K

Polson pills, aiso sometimes referred to as sharshokisrs’ rights plans, siiow one
company to fend off en unasliched bid 1o be bought by snuthér company. A poison pifl
deters unsoticited bids by difuting the shares of any one invesior who acquires a certsin
percentage of a firm's total shares outmanading. Tha most recent high-profile exemple of
this was Orsois's (NasdagNM:ORCL - Naws) sttemp! to byy ovt PeopieSolt
{NasdagNMEGFY - Newe). Becouse PeopiaSoft has & pofeon pill, Ormcie not onty hae to
convince inveators (0 accept its bid, but also PeopleSaft's doard of directors.

The ssus of whather polaon plils are good or bad Is less claar-cut than stock-optlen and
Sxecuive-compshamion sbuses—thare's resasrch that acluaily supporns polson pills, For
axample, the $00k of 8 good company cin sasily pat beatan down in the short fenn for
reatons out of ke contiol. A poison piil protacts Investors in such & oompm; from belng
taken out by & lsrper, medioere one 9t p price woell pelow its intrinsic value. Poleon pills wre
afso pretly common, even among grast companies. Walgreen (NYSE:YWAG - Naws) has a
polson pill and claims in & recent proxy that 1t sharee this in common with 80% of the
companies in the SaP 600. Truck-maker Pactar (NasdugNM:PCAR - Nowa) and dona-
rater Moody's (NYSE:MCD - Now)) are two other great companiey with poison pilla.

But i's the bad apples thot spoll the bunch, Think about it. if { were mismaneging a firm,
ano ite slock sutferad aa 8 resull, woukint K be in my best interesta to have yomelhing in
place {0 protatt my bisckside? After all. I'a probebly be the first to go #f the company }
worked for was bought ouL. Thet's the hey nagetive of potson plils—insiesd of proteciing
investors, they can also preserve the interents of management desdwood o8 well.As 8
capitohat, | have to beliave that lnvestors {and society ovorall) ate best off whan capital i
pul to better use. Polson pills, however, can hindsr the officient sltocation of caphal.

To sum, poisen pitls ere definitely not in sharsholders' best interest when bad
managemeni is deprassing the value of an otherwise decem businews. They mey be
more tolarpble when good managamaent 1s in place, but even then, investors have to
consider that those good managers rmay nat be arsund forever.

/&
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snd stagpered direciorships, st sharehaiders remove directors by writien consent — and stitke down B clause requining 80% of holders vote in
tavor for & bylaw © be changed.
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Copyright Dow Jonev & Campany inc Apr 28, 1966
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Dur:; stance ks “Incradibly uncommon,” asys Kurt Scheoh, general counsal 8 the State of Wisconsin lnvestment Boerd. The board.

5. manages 861.5 billlon in aszets and has been acive corporste making
tharahoiders’ srgument, and you ususlly don't see that from & maem%lgug n“'srehodn mwmnct eyt e

He should know. msmmmm:ammrmebmmmmmmmm
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Muterialy was 30-0ppossd 1o Tve mossurs tet b repetadly called small sheraholders urg ) changs, B tectic
urging them to ;
usuMly reserved o hotly comasied hostie-fokeover battles. Thoy pleted three calts 1o smali sharoholger Dm?o m whoo:'b:

bapmtoboaduo-dmmneooﬂiearbrswm.nmvuwmne‘dewrbm 88 On such an isaue voted
measure backed by his empioyer. ™ figured s & good ides, snd & pood mﬂ-conmm; mavs.!?)e q.lpno’ courve, he for e

lthn!ht&omwnmaumm”unmNou.s.mplomcdmeompmyhan- cordracts, That includes

the top sxeculives, who alse have I
and 1 gUBTATNed pEwh ml?uﬂomnmmuMmMmb'moﬁmwuwhaﬂMMwmnm,

*| admira thekr r ewys Chris Dovit, partioho mensger at Dxvis Selocied Advisers, which
think ne 8mes oul of 10 the argument !t 1heas Briakeover provisions are in the mzmmm 2..'?‘“’{."”" Msuwuwm m.lt‘:n:s
up junt baing the management axtoring & big pay packoge Fof Ae) sl 1he expense of shavehoiders.” '

Whmmmvnwrwmmldoewtmmnmd:hnwam&vbwah.&dodkiram‘ oarfior month
wmnmmnmnmmswmomm.mmmnmummmmwmwm MWm nlsbn:wa
cumulative saies over the pexi five years, Though it noud thet the stock rpdes 61 about twice the price/semings retic of Iz peers, the repon
66id the prommium b justiied becauss of supanor growth potenitisl “combined with argusbly the best management in e industry.”

“Its 2 real money machine,” says Hat Woodson, portiolio mansgor of the Gabelk Giobat Converiible Securities Fund, Gabell hoids both the
oonvertible end common shares, and voled with the mansgement last yaar. "Wae love the cash Aow, we iove the mansgemen. But on a

veluttion basfe, #t's not 8t @ deep dicount 1o what we Ihink @t shauld be valved BL” Gabel has # prics targed over a two-yasr time horiron of
the hiph &0s Lo low 708. m New York Stock Exchange composhte rading yesierday, the shares roes $2.8425. or 5.2%, o 558.4375.

After I's strong perionmance over the lang hat, Sasied Ait slumbiad a blt lagt yosr. Some analysts badeve the cOmpany paid & steep prics for
Cryovac. Cortminly the bt off & Dig chunk; Cryovac was twice the size of Sealed Alr. In July, the company announced se r
sammings that fell well ahort of analyste’ expeciations shd takd { would cut 5% of #s work forso; In Octaber the tomparnty took & $137 mitlon
m-wmm-.mwmn merger.

“The book is st belng written on tha Cryovac mergar, a3 to whather they'li be succossfd or not,” ssys Gecrge L. Staphos, who oovers the
compeny for Sslomon Smith Bamey. "We Baliave they will, But 1086 Is the yasr that they’ve got 1o put polnis Up on the boerd with Cryovec,”

Youlwdsy, Sasted Air saks iis Aest-quaner net income Tosa 88% on b proforma basts, with eamings per share coming 0 sbove anatynts’

{ronicaly, innt years weak ehare price might have left 1t viinerable to 8 hostiie takeover attampt, though Beeied Air saki X has never been the
18708t of an urwented advance.

In & loner 1o shmsholders Oefent of tho SWIB measurs, Apphed Materielt wrols Mal ks antiskeover moasutes are *dosigned to protect
noduhu!dm. wm"mwhnm“m ptoquuls tme and Aexdbilty eliher to negotiate The highes! posaibie bid from e peteniial acquirer of 10
osvelop that might bettet madmize stockhokier vatue.” .

An Appited Matetials spokesmen declined 1o somment furthar,

Mr. Dunp he ian1 preaching 10 other companies; they may have vald ressons foF Using antiiakecver provisions, he aoys. Bul he
brlm:n!n:.z'mmmmm—wnolinveﬂou—ﬂaoulddodhwselMcnmmy.

“Thet'a akin to the argument of 8 benevolsat dictator, who saya, "Give up mars of yous freedom and ' take care of you,”™ Mr. Dunphy says.
*m » baliever in Jeflersonian democracy. Power should come from the people ”

Yeor studies neem 1o show thmt polson pills work, I 300 transactions from 1883 (o 1887 studisd by J.P. n, companiss with pllis sokd wt @
median premium of 34,8% over the prooffer trading price, compured with 25.0% for companies wihou! e pl

Bul Mr. D the studies, "Ungerparionning companies wil nocasserily be bougit out at 8 higher premium,” because the
mu:“wgm veiug that can be gained by batter management,” he says. For a sirongly pertorming company, ‘there ts no
e yalue to be added by an acquirer.” 3:5 .

—




AVERAGE VOTING RESULTS ON SIGNIFICANT U.S. CORPORATE GOVERNANCE
PROPOSALS

Rof Average #of " Average

e proposals votey proposals vote+

Repeal classified board () 38 629 42 616
Eliminate supermajority vote (1) ] 61.1 10 61.5
Redeers or vote on poison pill (5) 79 60.0 50 60.2
Vote on future golden parechustes (0) 17 54.0 19 349
Expensc option velue at tiroe of gramt (2) 64 48,1 2 292
Provide for cummlative voting (0) 20 34.1 19 332
No repricing underwater gtock options (0) 1 330 2 A41.0
Increase boerd diversity (2) 5 27.1 4 21.9
Independent board chairmen (2) 28 25.5 3 35.8
Increase board independence (0) 3 221 12 30.8
Resmict executive compensation® (3) 34 16.4 L 16.0
Limit consulting by audiwrs (0) 28 16.1 21 2B.8
Performance-based stock options (5) 55 15.6 4 199
Disclose executive compensation (0) 4 10.8 2 10.1
Sell compeny/spin ofFhire investment banker o 2 3.2 2 13.5
Confidentisl voting (0) 0 . b 59.4
Orher: .

Incresse key committee independence 3 202 7 214
Pension fund surphus reporting 2 243 5 25.9
Increase nominsting commttee independence (0) 0 - 6 20.4
Increase compensation comenittee independence (0) 0 - 2 43,1

Numbers in parentheses represent the proposals for which IRRC has not yet obtained vore tallies
+Vote as percentage of shares voted for and aguainst, abstentions exchaded
*Includes proposals 10 resmrict executive pay, cap execurive pay and link executive pay fo performance

June - Saprember 2003 o IRRC Corporate Gavernance Bulissin o 3
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Exhibit E

] Aass,
P.O. Box 249
Boonville, CA 95415

Mr. Matthew Rose

Chairman

Burlington Northemn Santa Fe (BNI)
2650 Low Menk Drive, 2nd Floor
Fort Worth, TX 76131

Phone: (817) 333-2000

Fax: (817) 333-2377, 352-7171

Dear Mr. Rose,

This Rule 142-8 proposal is respectfully submitted for the next annual shareholder meeting. This
proposal is submitted in support of the long-term performance of ouwr company. Rule 14s-8
requirements are intended 1o be met including ownership of the required stock value wntil after
the date of the applicable shareholdar meeting. This sulxmitted format, with the shareholder-

~ supplied ewpbasis, is intended to be used for definitive proxy publication. This is the proxy for

Mr. John Chevedden and/or his designee to act on my behalf in sharcholder matters, inchading
this shareholder proposal for the forthcoming sharcholder meeting before, during and after the

forthcoming sharsholder meeting. Please direct all future communication to Mr. John Chevedden
st

2215 Nelson Ave., No. 205
Redondo Beach, CA 90278
PH: 310/371-7872

\.

Your constderstion and the consideration of the Board of Directors is appreciated.

Sipcerely,

Sud iy ot D~ a3

ce: Jeffrey R. Moreland

Corporate Secretary

The attached sharcholder proposal is submitted consistant with the above Jetter,
Sincerely, ;&.M HNHovem ¢ 7, T 00




3 — Shsrebolder Input on a Poison Pill

RESOLVED: Sharcholders request that our Directors incresse shareholder voting rights and
submit the adoption, maintenance or extension of any poison pill to a shareholder vote. Also
once this proposal is adopied, dilution or removal of this proposal is requested to be submitted
to a shareholder vote at the earliest possible sharebolder election. Directors have discretion to set
the earliest election date apd in responding to sharcholder votes.

1 do not see how our Directors object 10 this proposal because it gives our Directors the flexibly
to ovokraté our shareholder vote if our Directors seriously believe they have a good reason. This

topic won an overall 60% yes-vote st 79 companies in 2003. 1 believe majority sharcholder votes
are a strong signal of sharcholder concern.

Emil Rossi, P.O. Box 249, Boonville, Calif. 95415 submitted this proposal.

The Patential of a8 Tender Offcr Can Motivate Our Directors

Hectoring direstors to act more independently is a poor. substitute for the bracing possibility that
shareholders could turn on 8 dime and sell the company out from under its present management
Wall Street Joromal, Feb. 24, 2003

Diluted Stock

An anti-<democratic scheme to flood the market with diluted stock is not 2 reason that a tender
offer for our stock should fail.

Source: The Motley Fool

AKin to 3 Dictator

Poison pills are akin to a dictator who says, “Give up more of your freedom and 'l take care of
you. :

“Performance is the greatest defense against getting taken over. Ultimately if you perform well
you remain independent, becsuse your stock price stays up.”
Sourve: T.J. Dermot Dunphy, CEO of Sealed Air (NYSE) for moze than 25 years

The key nepative of poison pills is that pills can preserve manapement deadwood instead of
protecting invesiors,

Source: Moringstar.com

I believe our Directors may make a token response to this proposal — hoping to gein points in the
, DEW cOorporate governance rating Systems. A reversible response, which could still allow our
directors to give us a poison pill on short aatice, would not substitute for this proposal.

Council of Institational Investors Recommendation
The Countil of Institutional Investors wWww.sii.ofg, an organizeton of 130 peupsion .funds
investing 32 trillion, called for sharcholder spproval of poison pills. Based on the 60% overall
yes-vote in 2003 many shareholders believe companies should allow their shareholders a vote.



Sharchelder Input om s Poison Pill
Yeson 3

Notes:
The above format is the format submiited and intended for publication,

Please advise if theye is any typographical question.

The company is requested to assign & proposal number (represented by “3™ above) based on the
chronological order in which propossls are submitted. The requested designation of “3” or higher
number allows for ratification of auditors to be jtem 2.

References:
The Motley Fool, June 13, 1997
Morungstar.com, Aug. 15, 2003

Mr. Dunphy's statements are from The Wall Sueet Joumnel, April 28, 1999,
IRRC Corporate Governance Bulletin, June —~ Sept, 2003

Council of Institutional Investors, Corporate Governance Policies, March 25, 2002
Please advise within 14 days if the company requests hielp to locate these or othes references.




JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

Redondo Beach, CA 90278 310-371-7872

6 Copies December 27, 2003

7th copy for date-stamp return Via Airbill

Office of Chief Counsel IR

Division of Corporation Finance §: .3

Securities and Exchange Commission ST R T2

Mail Stop 0402 AU

450 Fifth Street, NW IR

Washington, DC 20549 R m eI
L o D

Burlington Northern Santa Fe (BNI)

Response to No Action Request v

Emil Rossi

Ladies and Gentlemen:

I do not find record of a timely company letter addressed to the undersigned asking for
verification of stock ownership. There will be a further detailed response.

Sincerely,

ohn Chevedden
Shareholder

cc:
Emil Rossi
Matthew Rose

€
* 3




JOHN CHEVEDDEN

2215 Nelson Avenue, No. 205

Redondo Beach, CA 90278 310-371-7872

6 Copies January 2, 2004
7th copy for date-stamp return Via Airbill

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Mail Stop 0402

450 Fifth Street, NW

Washington, DC 20549

’, ("I EERR RS o
»"f} R 'L{U«J(j

Burlington Northern Santa Fe (BNI)
Response to No Action Request
Emil Rossi

Ladies and Gentlemen:
The numbers preceding the brackets below correspond to the pages of the company letter.

2] It appears that the company letter received by the undersigned on October 30, 2003 was the
enclosed October 29, 2003 company letter — not the October 24, 2004 letter claimed by the
.company. This October 29, 2003 letter did not ask for verification of stock ownership. This
letter only asked for information on shareholder proposal reference sources.

The proposal submittal letter designated the undersigned as the only contact for questions on
verification of ownership and other proposal related matters.

Thus the company did not meet the 14-day deadline to ask for verification of stock holdings.

Stock ownership verification was prepared in anticipation of a company request and is still
available.

3] On page 3 the company appears to have inadvertently assumed that the updated proposal
timely submitted on November 7, 2003 had but one change, specifically that “overrule” was lined
out and replaced with “ignore.” It appears that the company inadvertently did not note that
“requested” was inserted and “consistently” was deleted in the second sentence of the resolved

statement.

Thus with these changes in the November 7, 2003 update it is abundantly clear that the proposal
is a request.

Accordingly the company arguments on page 3, 4 and 5 which use the key words of
“consistently” and “mandate” are not valid.




4] The purported current absence of a poison pill at the company has no impact on the board of
directors’ power to adopt a poison pill at any time without a shareholder vote at any time.

5] The source of the 60% vote was submitted with the proposal: IRRC Corporate Governance

Bulletin, June — Sept. 2003. The company has no empirical support for its speculation on
variations in poison pill vote results under different circumstances.

I do not believe the company has met its burden of proof obligation according to rule 14a-8.
For the above reasons this is to respectfully request non-concurrence with the company no

action request on each point.

Sincerely,

& John Chevedden

ccr
Emil Rossi
Matthew Rose




e

JEFFREY T. WILLIAMS The Burlington Northern
Senior General Antormey and Santa Fe Railway Company

2500 Lou Menk Drive
Fort Worth, Texas 76131
Phone: 817/352-3466
Fax  817/352.2397

October 29, 2003

VIA UPS

Mr. John Chevedden
2215 Nelson Ave., No. 205
Redondo Beach, CA 90278

Re:  Shareholder Proposal

Dear Mr. Chevedden:

In response to your letter dated October 28, 2003, regarding the information we requested
that was reflected in the shareholder proposal submitted by Mr. Emil Rossi, the following are the
references to the quoted text in his shareholder proposal that we do not have access to or a
subscription to:

Morningstar.com, Aug. 15, 2003;

The Wall Street. Journal, Feb. 24, 2003;

Mr. Dunphy’s statements from The Wall Street Journal, April 28, 1999; and
IRRC Corporate Governance Bulletin, June - Sept. 2003.

Your assistance in providing these would be appreciated. Thank you.

Very truly yours,

L4

&4‘77 boibbr—

Jeffrey T. Williams
Senior General Attorney

cc:  Mr. Emil Rossi
Mr. Jeffrey R. Moreland



3 — Shareholder Input on a Poison Pill

RESOLVED: Shareholders request that our Directors increase shareholder voting rights and
submit the adoption, maintenance or extension of any poison pill to a shareholder vote. Also
once this proposal is adopted, dilution or removal of this proposal is requested to be submitted
to a shareholder vote at the earliest possible shareholder election. Directors have discretion to set
the earliest election date and in responding to shareholder votes.

I do not see how our Directors object to this proposal because it gives our Directors the flexibly
to ovebrute our shareholder vote if our Directors seriously believe they have a good reason. This
topic won an overall 60% yes-vote at 79 companies in 2003. I believe majority shareholder votes
are a strong signal of shareholder concern.

Emil Rossi, P.O. Box 249, Boonville, Calif. 95415 submitted this proposal.

The Potential of a Tender Offer Can Motivate Our Directors
Hectoring directors to act more independently is a poor substitute for the bracing possibility that

shareholders could turn on a dime and sell the company out from under its present management.
Wall Street Journal, Feb. 24,2003

Diluted Stock
An anti-democratic scheme to flood the market with diluted stock is not a reason that a tender
offer for our stock should fail.

Source: The Motley Fool

Akin to a Dictator
Poison pills are akin to a dictator who says, “Give up more of your freedom and I'll take care of
you.
“Performance is the greatest defense against getting taken over. Ultimately if you perform well
you remain independent, because your stock price stays up.”

Source: T.J. Dermot Dunphy, CEO of Sealed Air (NYSE) for more than 25 years

The key negative of poison pills is that pills can preserve management deadwood instead of
protecting investors.
Source: Moringstar.com

I believe our Directors may make a token response to this proposal — hoping to gain points in the
new corporate governance rating systems. A reversible response, which could still allow our
directors to give us a poison pill on short notice, would not substitute for this proposal.

Council of Institutional Investors Recommendation
The Council of Institutional Investors www.cii.org, an organization of 130 pension funds
investing $2 trillion, called for shareholder approval of poison pills. Based on the 60% overall
yes-vote in 2003 many shareholders believe companies should allow their shareholders a vote.



Shareholder Input on a Poison Pill
Yeson3

Notes:
The above format is the format submitted and intended for publication.

Please advise if there is any typographical question.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or higher
number allows for ratification of auditors to be item 2.

References:

The Motley Fool, June 13, 1997

Moringstar.com, Aug. 15, 2003

Mr. Dunphy’s statements are from The Wall Street Journal, April 28, 1999.

IRRC Corporate Governance Bulletin, June — Sept. 2003

Council of Institutional Investors, Corporate Governance Policies, March 25, 2002

Please advise within 14 days if the company requests help to locate these or other references.



BNSF . JEFFREY T. WILLIAMS The Burlington Northern

© Seior Geperal Attoragy snd Sanw F¢ Railwsy Company 1
2500 Lau Menk Diive \
Fort Worth, Texs 76131

Phone 817/352-3466
Faz.  817/352-2397

October 24, 2003
VIA UPS

M. John Chevedden
2215 Nelson Ave., No. 205
Redondo Beach, CA 90278

Re;:  Shareholder Proposal

Dear Mr. Chevedden:

I am responding to the letter of Mr. Emil Rossi dated October 7, 2003, and received on October
13, 2003, to Burlington Northern Santa Fe Corporation (the "Company"”). In his lerter, Mr. Rossi
indicated that you have been granted suthority to act on Mr. Rossi's "behalf in shareholder matters,
including [the] shareholder proposal” he included with his letter. This is to notify you, and Mr. Rossi,
that Mr. Rossi has not satisfied the eligibility requirements explained in the answer to Question 2 to
Securities and Exchange Commission (“SEC’) Rule 14a-8 under the Securitics Exchange Act of 1934,

Rule 14a-8(b) requires that to be eligible to submit a proposal that “you must have continuously
held at Jeast $2,000 in market value” of the Company's common stock “for at Jeast one year by the date
you submit your proposal.” Evidence of this ownership might ineiude, for example, a written statement
from the record holder of your securities (usually a broker or a bank) verifying that, at the tme you
submitted your proposal, you continuouslv held the securities for at least one year, The rule also requires
you to submit a written statement asserting that you intend to continue ownership of your common stock
through the date on which the Company's 2004 annual meeting of shareholders is held. Examination of
our wransfer agent’s records do not demonstrate the requisite ownership for the shareholder proposal.
Please provide us with such documentary support, postmarked or ransmitted electronically, no later than

14 days from the date you receive this notification in order for your pmposal to be eligible for inclusion in
the Company's proxy materials.

In addition, Mr, Rossi, in his letter offered to provide the documents that support the statements
made in the shareholder proposal and supporung statement. We have not been able to track these down
and request that you provide those documents to us as soon as possible.

Thank you.
Very truly yom, .
T bt

Jeffrey T. Williams

' , ‘ Senior General Attorney
cc:  Mr. Emil Rossi
Mr. Jeffrey R, Moreland
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@ Unrted Parcel Service
DELIVERY NOTIFICATION

Dear Customer,

This Is In response to your request for delivery information concerming the shipment listed
below.

Tracking Number:  iZ W71 5X1 01 9103 2709
Servics Type: NEXT DAY AIR

Shipped or Bliled on: Oct 24, 2003

Delivered on! Ot 27, 2003 10:06 A, M.
Deliverad to: REDONDO BEACH, CA, US
Signed by: CHEVEDEN

Location; RESIDENTIAL

Thank you for giving us this opportunity to serve you,

Sincerely,
United Parcel Service

Tracking results provided by UPS: Nov 11, 2003 11:27 A.M.

Eastem Time (USA)

11/11/2003 10:27 AN
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* UPS United States UBS Global Slee Guide

ft%sﬂhﬂ T | [viy UPS) [ Addrass Book |

To 5ee 3 detalled report for each package, please select the "Detall” link.

Tired of Re-Typing Tracking Numbers?
Select *Save Tracking Numbers" to easlly track packages Ih the future,
Saye Tragking Numbers .

o Trgknia Mﬂmm :

3 70 9 Delivearad

NALR

omreg M b T A 5
1.1Z W71 5X1 01 910

Dellvered on:
o Datal| , Dellvered to: REDQONDO BEACH, CA, US
1 Signed by:  CHEVEDEN :

o Service Type: NEXT DAY AIR

Oct 27, 2003 10;06 AM,

.,Bm 1T ¥ Tracking results provideg by UPS: Nov 11, 2003 11:26 A.M. Eastern Time (USA)

Quantum YWiew
Notify™

£10INE | 2NIERING | LEACKING | KESQUICES | BUSINCSS SONNONS | ARGUL UMe | S.ONIACT WS | Fly Wi | AQUIESS 100K | SIC8 luige
LES Global | UPS Corporate

Copyright @ 1994-2003 United Pareel Service of America, Tne. All Hights resetved.
Web Site Terms of Use | Erivacy Polley | Irademarks.| Tadff |

1A 1M003 10:26 AN
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UPS Unlted States UPS Global . e Luide

© Business Solutions

[my UpS] | Address Book |

iew Details
To view Proof of Delivery, piease select the link.

= 1 starus: - Dellvered Proof of Dalivery &
L st '§ Dellvered on: Oct 27, 2003 10:06 A.M,
: Signed by: CHEVEDEN
iocation: RESIDENTIAL
Delivered to: REDONDO BEACH, CA, US

§ shipped or Billed on: Oct 24, 2003

i I vracking Number: 1Z W71 5X1 01 9103 2709
j Sarvics Type: NEXT DAY AIR

& Information and sarvices provided to My UPS users.

Have problams or questions about your package?
It you have questions about o‘ne of your packages, you can find more Information with this special UPS service.
< Reguest More Informarion

Package Progress:

= " MTEES OISR TR T
Oct ?.7 2003 10 05 A. M GARDENA, CA, US DEUIVERY

5:27 AM, GARDENA, CA, US OUT FOR DELIVERY
5 25 A.M. GARDENA; CA, US

internet Shipping

ackln results provled by PS: Noy 1, 2003 11:27 A.M. Eastern m (SA)

NOTICE: UPS authorizes you to use UPS tracking systems solely to track shipments tendered by or for you to UPS for
delivery and for no other purpose. Any other use of UPS tracking systems and Information is stictly prohidited,

€hack to Tracking Summary
+ Back to Top

neme | SNAING | LLASKNG | Eesources | RUSINGSS SOWHANS | ADCULUES | LOMACL Wiy | [1y s | ANQAGSS SOOK | SIS Luige
UPS Globaj | UBS Corporate

Copyright ® 1994-2003 United Parcel Service of America, Inc. All ghts reserved,
Weh Site Terms of Use | | Trademgrics | Tarff | s

1171172003 10:27 AN



JES Internet-Shipping: Shipment Receipt

N .

wysiwyg://25/haps://werw ups.comiuis/ere... pleLabel=false&parent-true& 1067639074506

= 2|
@ Untted Parcel Service

Shipment Receipt

(Keep this for your records.)
Transaction Date 24 Oct 2003
Addrass Information

Ship Teo:

-

Op bt

Shipper: Ship From:

MR. JOHN CHEVEDDEN BNSF BNSF
MR. JOHN CHEVEDDEN JEFFREY T. WILLIAMS SHERR] SPORTS
3103717872 8173522380 8173522380
2215 NELSON AVENUE, NO, 205 2500 LOY MENCK 2500 LOU MENCK
REDONDO BEACH CA 50278-2483 ADB-3 AOB-3

LAW LAwW

FORT WORTH TX 76131 FORT WORTH TX 76131
Shipment Information
Service: . UPS Next Day Air
*Guararteed By: 1Q:30 A.M., Mon, 27 Oct, 2003
Shipplnge e e e e *x16.24
Package Information
Package 1 of 1 '
Tracking Number: 1ZW715X10191032709
Package Type: UPS Lettar
Actual Welght: Leteer
Blllable Welght: Letter
Bllllng Information
Payment Meathod: Bili Sender: W715x1
Toval: All currencles In USD $516.24

Nate: The displayed rate Is for reference purposes and does not Include applicable &xes.

™ For dellvery and quarantee information, see the YPS Service Gulde. To speak to 3 customer service representative,
call 1-800-PICK-UPS for domestic services and 1-800-792-7892 for Intematianal services,

¥® Rate Includes a fuel surcharge.

ﬁesponslblllty for Loss or Damage

Unless a greater value Is recorded In the insured vaiue field as appropriate for the UPS shipping system used, the
shipper agrees that the released value of each package covered by this recelpt Is no greater than $100, which s a
reasonable value unger the creumstances surrounding the transportation. UPS does not accept for transpertation and
shipper's requesting service through the Internet are prohibited from shipping packages with a value of more than
$50,000. The maximum liablilty per package assumed ty UPS shall not exeeed $100, regardless of the purchase of
Insurance for protection in excess of $§100, The maximum liabllity per package assumed by the applicable insurance

company shall not exceed $50,000 (less $100). Clalms net made within nine months after dellvery of the package (six
months for International shipments), or In tha case of failure o make dellvery, nine months after 2 reasonable Yme for
deilvery has elapsad (six months far international shipmems), shall be deemed walved. The entry of a C.0.D, amount Is
not a declaradon of value for Insurance purposes, All checks or other negotiable Instruments tendered in payment of

C.0.0.'s will be accepted by UPS at shipper's risk. UPS shall nat be llable for any special, Incldental, or consequential
damages,

All shipments are subject to the terms ang conditions contalned In the UPS Tariff and the UPS Terms and Conditions of
-~ Service, which can be found at www ups.com.

1 ~f

10/31/2003 4:24 PM
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‘ UPS Prcorde

Facsimile Transmittal

Burlington Northern Santa Fe Corporation
The Burlington Northern and Santa Fe Railway Company
Law Department
Jeffrey T. Williams

Senior General Attorney
P.O. Box 961039
2500 Lou Menk Drive
Fort Worth, TX 76131-2828
Telephone: (817) 352-3466
Fax: (817) 352-2397

To: Perry Hindin, Securities and Exchange Commission
Fax No.: 202-842-9528
Phone No.: 202-842-2822

Number of pages to follow:

Message: Attached is documentation evidencing UPS delivery of letter to John
Chevedden referenced as Exhibit B to Burlington Northern Santa Fe
Corporation’s no-action request letter dated December 15, 2003.

This facsimile contains confidential information which may also be legally privileged and
is intended only for the use of the individual or entity named above. If the reader of this
message is not the intended recipient, please be advised that any dissemination,
distribution or copy of this cammunication, or the taking of any action in reliance on the
contents of this facsimile is strictly prohibited. 1f this communication has been received
in error, notify us by telephone and return the facsimile to us at the above address, via
the U.S. Postal Service. Thank you.

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL TINA MAILROS (817) 352-2355




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
- the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material. ‘




January 9, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Burlington Northern Santa Fe Corporation
Incoming letter dated December 15, 2003

The proposal relates to poison pill plans.

There appears to be some basis for your view that BNSF may exclude the
proposal under rule 14a-8(f). We note your representation that the proponent appears not
to have responded to BNSF’s request for documentary support indicating that the
proponent has satisfied the minimum ownership requirement for the one-year period
required by rule 14a-8(b). Accordingly, we will not recommend enforcement action to
the Commission if BNSF omits the proposal from its proxy materials in reliance on
rules 14a-8(b) and 14a-8(f). In reaching this position, we have not found it necessary to
address the alternative bases for omission upon which BNSF relies.

ecial Counsel




