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April 4, 2003

DIVISION OF
CORPORATION FINANCE

H. John Michel, Jr.
Drinker Biddle & Reath LLP

Onﬂ? Logan Square
18" and Cherry Streets aot r Y %/ |

Philadelphia, PA 19103-6996

Sesiion : N
Re:  Submission by Dr. Stuart Glasser Bole ,/‘f/{///'ﬁ
Dear Mr. Michel: Svallakiliry é/’ 4/’/‘ e;) ﬂ&g

This is in response to your letters dated January 17, 2003, January 22, 2003,
February 6, 2003, February 27, 2003 and March 28, 2003. We also have received letters
on the rroponent’s behalf dated January 31, 2003, February 5, 2003 and March 24, 2003.
You have requested our concurrence in your view that Dr. Glasser’s submission of
Dezember 10, 2002 can be excluded from MIIX’s proxy materials in reliance on
rules 14a-8(b), 14a-8(c), 14a-8(e), 14a-8(1)(1), 14a-8(i)(2), 14a-8(i)(3), 14a-8(i)(4),
14a-8(i)(7), 14a-8(i)(8) and 14a-8(1)(13).

Based on the facts presented, the Division does not believe that Dr. Glasser’s

submission involves a rule 14a-8 issue. Accordingly, we do not intend to express any
view regarding the applicability of rule 14a-8 to the matter covered by your letter.

Enclosures

cc: Harvey J. Kesner
Lampf, Lipkind, Prupis & Petigrow
210 East 49" Street, Suite 400
New York, NY 10017
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VIA FEDERAL EXPRESS Zz

Securities and Exchange Commission 2

Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549

RE: The MIIX Group, Incorporated --
Proposed Exclusion of Five Shareholder
Proposals of Stuart Glasser, M.D., as Untimely
Under Rule 14a-8(e) — Supplemental Information

Ladies and Gentlemen:

On Friday, January 17, 2003, The MIIX Group, Incorporated, a Delaware
corporation (the “Company”), sent to the Securities and Exchange Commission (the
“Commission”) a letter (the “No-Action Request”) requesting that the staff of the
Division of Corporation Finance (the “Staff”) indicate that it will not recommend any
enforcement action to the Commission if the Company proceeds to exclude from its
proxy statement and form of proxy for the Company’s 2003 annual meeting of
shareholders, as untimely under Rule 14a-8(¢), five shareholder proposals purportedly
made by counsel to Dr. Stuart Glasser on his behalf. All capitalized terms not otherwise
defined in this letter have the meanings ascribed to them in the No-Action Request.

On January 17, 2003, after our No-Action Request had been submitted to a
" commercial carrier for delivery, we received a letter from Dr. Glasser’s counsel (the

“January 17 Letter”). To ensure that the record is complete, we are forwarding a copy of
the January 17 Letter with this letter.

In the January 17 Letter, counsel to Dr. Glasser clarifies for the first time,
after four separate letters to the Company or the undersigned, that his client desires that
the Company mail his “proposals” and “statement” pursuant to SEC Rules 14a-7 and
14a-8. In addition, after realizing that his “supporting statement” exceeded the maximum
500-word limit in Rule 14a-8(d), Dr. Glasser has shortened his “statement” to less than
500 words. His statement still contains five “proposals,” however, and for this reason
among others, it still does not comply with Rule 14a-8.
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Securities and Exchange Commission
Division of Corporation Finance
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If it was counsel’s intent that the Company include his client’s material in
its 2003 proxy, he should have made this request in the December 10 Letter. As such, we
reiterate our view that the December 10 Letter was not a timely Rule 14a-8 request and
that subsequent efforts by Dr. Glasser’s counsel, culminating with the January 17 Letter,
to convert the December 10 Letter into a Rule 14a-8 request is not supported by prior
Staff interpretations. That Dr. Glasser’s counsel waited until January 17, 2003 to first
clarify his client’s intents further demonstrates that Dr. Glasser’s counsel has made
misleading submissions to the Company in an attempt to manipulate it into including his
“proposals” in its 2003 proxy for its annual meeting pursuant to Rule 14a-8.

We reiterate each of the reasons stated in the No-Action Request for

3 (13

excluding Dr. Glasser’s “statement” and “proposals” from the Company’s 2003 proxy.

Thank you for your prompt attention to this matter.
Very truly yours, ~
H. John Michel, Jr.

HIM/jmm

cc: Harvey J. Kesner, Esq.
David D’Aloia, Esq.
Patricia Costante, Chief Executive Officer

PHTRANS\383224\
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January 17, 2003

VIA FACSIMILE AND MATL

H. John Michel, Jr.,, Esq.

Drinker Biddle & Reath, LLP

One Logan Square

18th and Cherry Streets
Philadelphia, PA 19103-6996

Re:  The MIIX Group, Incorporated ("MIIX")

| Dear Jack:

This will confirm receipt of the stock list for MIIX, received yesterday. In our
conversation of last week you advised that MIIX had engaged Delaware counsel for further
direction regarding the request for examination of books and records described in my letter of
January 8, 2003 addressed to David J. D'Aloia, Esq. on behalf of our client Stuart Glasser. You
indicated that you would provide a further response to the additional request this week. That has
" not been forthcoming, At your convenience next week, I would like to discuss with you the
direction you have received from Delaware counsel and where your client presently stands on
these demands if we are to be able to avoid further steps to obtain information to which T belicve
our client has an absolute right.

In your letter of January 9, 2003 you have concurred with my view that Delaware GCL
Section 220 and Rule 14a-7 operate independently. You informed me in our recent extended
telephone call on our client's proposed letter to stockholders that MIIX has not yet set a date for
1ts 2003 Annual Meeting, nor commenced preparation for management's own proxy mailing, but
that you intended our materials be included with management's mailing.

Accordingly, we defer until management is prepared to underiake its own solicitation our
request that material of our client be mailed pursuant to Rule 14a-7 by the company. In this
regard, I find your client's estimate of the additional cost of mailing our client's letter
contemporaneously with management's soliciting materials of $15,191.50 (82.03 per holder), as
quoted in your letter of December 23, 2002, absurd and in bad faith. Irequest that you provide
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H. John Michel, Jr., Esq.

Drinker Biddle & Reath, LLP
Page 2 of 2

me the appropriate support for the company's estimate of the cost of the inclusion of a further
single page letter within your client's mailing.

Finally, with regard to your misinterpretation of the shareholder proposal rules contained
in Rule 14a-8, I have enclosed for your information 2 copy of the fax confirmation page and
letter dated December 10, 2002 addressed to the attention of the Secretary, The MIX Group,
Incorporated which states, in pertinent part, that the enclosed document includes "the text of
various rcsolutions proposed to be moved for adoption at the [2003 Annual] meeting." Thus, our
client has made a timely and proper request under Rule 14a-8. Furthermore, no notification of
the company’s views that the proposal containcd any defects was received until your letter of
January 9, 2003, well beyond the 14 day period permitted. Rule 14a-8(f)(1)(question 6).
Accordingly, the company is obligated to include the entire document.

I am interpreting your objection primarily to the length of the resolutions and supporting
statement. In order to bridge your objection and accommodate your understandable size
concemns, | have enclosed a revised statement of 488 words. Provided you are in agreement, we
would accept in satisfaction of the company's obligations inclusion in the proxy statement the
statcment annexed to this letter in lieu of the December 10, 2002 letter. This would not be in lieu
of, but be in addition to, a Rule 14a-7 mailing.

Should you nonetheless determine that any bona-fide basis exists for exclusion and that
you still intend to seek an SEC "no-action" position with respect to the requirement that the
company include our client's proposals in its proxy statement, I would be happy to have a further
discussion with you to the end of agreeing on modifications or revisions that would satisfy your
other concerns. Until such time, however, I reiterate that the five paragraphs appearing on page
2 of the Glasser letter which the Decernber 10, 2002 letter advised would be moved for adoption
are properly included in the company's proxy and that the supporting statement originally
submitted must be included under Rule 14a-8, subject 1o our offer to accept a revised statement
as described in the immediately preceding paragraph.

ety truly yours,

cc:  Neil Prupis, Esq.
Stuart Glasser, MD
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SUPPORTING STATEMENT FOR STUART GLASSER, MD CORPORATE
GOVERNANCE PROPOSALS FOR ADOPTION AT 2003 ANNUAL MEETING:

My name is Stuart Glasser. I am a practicing dermatologist and stockbolder of The MIIX Group
Incorporated. My concemns for MIIX and our investment focus upon management's role in
starting a new insurance company known as MIIX Advantage and the dual role our Board and
management team play in that business. Your management organized and approved transactions
with a competing company which they themselves founded and on which they also serve as the
officers and directors, utilizing the assets, names, customers, goodwill, renewal rights and
services of your company to conduct business. This new company, MIIX Advantage, has its
own stockholders and investors who stand to profit from its success. The business plan your
management submitted to the New Jersey insurance regulators projects over $8 million in MIX
Advantage annual profit by 2007. It is my understanding that MIIX maintains adequate reserves
and surplus to continue in New Jersey and the decision to exit the New Jersey market was made
by your management alone, and not imposed by regulators. I also wonder how, if additional
capital was available to be raised for MIIX Advantage by your management team, capital to
continue or even expand operations was not available to MIIX.

I have proposed a series of stockholder resolutions for adoption that seek to foster a policy of full
board and committee indecpendence and transparency, to redeem the company’s stockholder
tights plan (poison pill) and abandon its other anti-takeover measures that only protect and
entrench management, and to investigate the MIIX Advantage transaction. It is my view that
management's measures, taken together with the agreements with MIIX Advantage, have
deprived the public stockholders of the opportunity to participate in valuable alternative
transactions or benefit from continuation of our insurance business. I believe that management's
actions have discouraged market-based third-party bids for our company that would benefil the
public stockholders.

Specifically, [ request that you vote to approve of resolutions that require the MIIX Board:
nominate director candidates such that, if elected, a substantial majority of directors
would be independent, and if sufficient independent directors are elected, to appoint
entirely independent audit, compensation, governance and nominating committees; and
eliminate the staggered Board and other charter and bylaw impediments that would allow
independent stockholder nominees to stand for election as independent members of the

Board of Directors; and

eliminate the other anti-takeover provisions such as those preventing stockholder action
by written consent and preventing stockholders from calling a special meeting; and

redeem the stockholder rights plan (poison pill); and

launch an independent investigation of conflicts of interest involving MIIX, the MIIX
Advantage transaction, potential breaches of fiduciary duty by management that serve
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both companies, the theft of corporate opportunity that deprives MIIX from re-entering
the potentially lucrative New Jersey malpractice market, the reasons for rejection of
alternative iransactions that have been presented to the company as alternatives to the
MIIX Advantage transaction, and to evaluate additional avenues to maximize stockholder
value.
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VIA CERTIFIED MAJL/RETURN RECEIPT REQUESTED
The MIIX Group, Incorporated

Two Princess Road

Lawrenceville, NJ 08048

Auenuion: Secretary

Re:  Notice of Nominations and Resolutions
for 2003 Annual Meetine of Shareholders

Gentlemen:

Enclosed is a copy of a letter intended to advise stockholders of our client's intention to
nominate a slate of directors-at the 2005 Annual Meeting of Stockholders of The MIIX Group,
Incorporated (the "Company”), as well as the 1ext of various resolutions proposed to bc moved
for adoption at the meeting, recently filed with the SEC under cover of Form PX14A6G.

This letter will scrve as notice that the undersigned plans (o move for adoption of the five
resolutions described in the letter and election of nominees (o the Board of Dicectors at the 2002
Annual Mocunyg of Stocknolders. wher sehizdulad, in accordance with Sceton 1L.O9(A) 1)(b) and
(2) of the By-Laws of the Company. This notice shall be deemed a continuing notice for the
purposes of Scction 1.09 requiring notification not less thun ninety, nor morc than 120. days

- prior to the scheduled date of the Annual Meeting and shall be effective upon the determination
ol u recond date wod date set tor such Annual Mecting by the Board of Directors inasmuch as the
date Tor such meeting s not been pubiicly anounced.

Very truly yours,
A (
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ITitvey J. Kedifer

ce: Patricia A. Costante, Chairwoman and CEO
Duvid D'Aloiu, Esq.
Stuart Glasscr, MD
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Re:  The MIX Group, Incorporated
Response to Request to Exclude Shareholder

Proposals of Stuart Glasser, M.D. as Untimely
Under Rule 14a-8(e)

Gentlemen:
We represent Stuart Glasser, M.D. the proponent of certain resolutions for inclusion in

the proxy statement of The MIIX Group, Incorporated ("MIIX" or the "Company") for the 2003

Annual Meeting of Shareholders (the "Annual Meeting") under Rule 14a-8 ("Rule 14a-8")
promulgated by the Securities and Exchange Commission ("Commission") under the Securities
Exchange Act of 1934 (the "Act"). We submit this statement under Rule 14a-8(k)(Question 11)

in response to objections to the inclusion of our client's materials.

We have received a copy of a letter dated January 17, 2003 as supplemented by a letter
dated January 22, 2003 addressed to the staff of the Office of Chief Counsel by Drinker Biddle &

Reath L.L.P. seeking confirmation that the staff will not recommend enforcement action if the
Company excludes Dr. Glasser's proposals from the 2003 Annual Meeting proxy as untimely.
This letter responds to the Drinker Biddle letters and objects to the MIIX request for a no-action

position for the reasons set forth below.

No Prejudice Has Been or Can be Alleged

Even as of the date of this letter, MIIX has neither set a record date nor scheduled its
Assuming that the over-riding purpose of Rule 14a-8's strict timing

2003 Annual Meeting.
provisions is to avoid undue prejudice or delay to registrants in meeting their regulatory duties




under the tight time schedules required after year-end to prepare, print, and mail their annual
report and proxy materials during the annual proxy season, no such prejudice, delay or
inconvenience has been or can be alleged by MIIX.

Dr. Glasser's Notice Is Timelv Since it Complies With Rule 14a-8(e)(2)(Question 5(2)) and
the Company's Own By-Laws

Dr. Glasser has provided timely notice to MIIX of his desire that MIIX include in the
Company's proxy statement and proxy his resolutions and supporting statement, having delivered
his notice to the Secretary of MIIX within 120 days prior to the anniversary of the date on which
MIIX first released its proxy statement in connection with the 2002 Annual Meeting.

MIIX' 2002 proxy statement erroneously states that November 29, 2003 was the last day
for Rule 14a-8 proposals to be received for inclusion in its 2003 proxy. As acknowledged in
Drinker Biddle's January 17 letter to the staff, the 2002 Annual Meeting proxy statement
contains incorrect and inaccurate information concerning the correct date for 2003 notices.

It is undisputed that there was delivered to MIIX' secretary in the afternoon of December
10, 2002 Dr. Glasser's first notice. Notwithstanding the Company's protestations that it did not
understand that notice as given within the meaning of Rule 14a-8 as a sharcholder proposal,
neither the Company by-laws nor Rule 14a-8 require any "magic words" be used and only that
notice of a proponent's resolutions be provided putting the Company on notice that it must
accommodate such request while it begins the steps of drafting its proxy'. The Company has not
scheduled any date for the 2003 Annual Meeting and it would not have been possible to provide
any additional information that the notice applied to resolutions concerning a specific meeting
not yet scheduled or a proxy not yet drafted.

Rule 14a-8 provides a 120 day period within which there must be delivered to the
Company Secretary written notice of any proposals a shareholder intends to make in advance of
an annual meeting. MIIX' own by-laws are more liberal providing that notice is considered
timely if delivered to the secretary "not less than ninety days not more than one hundred and
twenty days prior to the first anniversary of the preceding year's annual meeting." (Section
1.09(A)(2). (A copy of Section 1.09 has been enclosed herewith). Counsel to MIIX asserts Dr
Glasser's December 10, 2002 letter may have been ambiguous, which it was not, and claims to
have misunderstood its meaning, but then also acknowledges that any ambiguity was cleared up
by Dr. Glasser's subsequent letters of December 16, 2002 and December 17, 2002. Even if such
additional letters are the first time that MIIX understood Dr. Glasser's intent that MIIX include

' While MIIX' request to exclude Dr. Glasser's proposal is made on the basis of untimely notice, counsel has raised
various additional issues throughout its letter dated January 17, 2003 to the staff. In paragraph 3, for example, we
also respond to the claim that proper notice must include affirmation in the notice as to Dr. Glasser's status as a
shareholder for a continuous one-year period. This is contrary to Commission rules which state that "If you are a
registered holder of your securities, which means that your name appears in the company's records as a shareholder,
the company can verify your eligibility on its own . . ." Rule 14a-8(b)(2)(Question 2). On December 6, 2002, in
response to Dr. Glasser's request to examine the Company's stock list, MIIX' transfer agent generated a stock list
delivered subsequently to the undersigned that on the first page thereof shows holdings of Dr. Glasser as record
owner of MIIX shares. In total, Dr. Glasser and members of his family are record and beneficial owners of in excess
of 500,000 shares of MIIX common stock.



his proposal in its proxy materials, such letters also constitute timely notice under Rule 14a-8 and
the by-laws since MIIX did not first release its proxy statement to shareholders in connection
with the 2002 Annual Meeting until April 18, 2002.

As reported in the index to the Commission's EDGAR database (a copy of which has
been enclosed herewith), MIIX filed its definitive proxy statement dated April 9, 2002 on April
10, 2002 but did not file its 2002 Annual Report to Shareholders until April 18, 2002. Under
Commission rules, a registrant is required to file, not later than the date first sent or given to
shareholders, a copy of each definitive proxy (Rule 14a-6(b)). If regarding an Annual Meeting at
which directors are to be elected, no person may be solicited unless each person solicited is
concurrently provided certain information and each proxy statement is "accompanied or
preceded" by an annual report to security holders containing such information as is required
under Regulation 14A and Regulation S-K (Rule 14a-3(a-b)). Such annual report must also be
filed with the Commission "no later than the date they are first sent or given to security holders"
(Rule 14a-6(b)). Accordingly, it is highly questionable that the Company's claim to have mailed
its proxy to stockholders on April 10, 2002 1s credible as such a mailing would be in violation of
Commission rules and regulations and explicit filing and mailing requirements.

MIIX did not file or mail its proxy and annual report until on or after April 18, 2002 and
the due date for 2003 sharecholder proposals under Rule 14a-8 would not have lapsed until at
least December 18, 2003. MIIX' objection that it did not receive timely notice is entirely
misplaced. Even if, as asserted, the relevant date that the Company first "understood" Dr.
Glasser's letters to be Rule 14a-8 shareholder proposals was December 10, 2002 at 4:55 P.M,,
December 16, 2002 or even December 17, 2002 notice was nonetheless timely and places no
unreasonable burden on MIIX to include such proposals in its proxy statement.

MIIX should not be permitted to disregard the Commission's rules and regulations as to
publication of a notice date in the prior year's proxy, by publishing false and misleading
information in its proxy statement regarding following year cutoff dates, or by disregarding the
Commission's filing and/or mailing rules so as to unfairly and prematurely cut-off the rights of
shareholders to exercise their rights and propose proper actions for adoption, particularly, as

here, when the substance of the proposals are as significant to shareholders as those being sought
by Dr. Glasser.

Dr. Glaser's Corporate Governance Proposal

Dr. Glasser has presented for approval a proposed corporate governance and transparency
resolution that through five measures would require the Board pursue certain governance goals.
Under the proposal the Company would effectuate the proposal through an independent Board of
Directors unaffiliated with the Medical Society of New Jersey or Advantage Insurance
Company. Dr. Glasser cites as one basis therefor the Company's failure to comply with New
York Stock Exchange listing requirement and SEC policy requiring appropriate representation
on Boards of Directors of "independent” directors. Dr. Glasser has made his views known to the
Company that certain interested transactions with its insiders during 2002 have received the
approval of its directors who stand to profit from such transactions but were not approved by any



special committee or by a single independent director’. Such actions taken by a 1934 Act
reporting company violate both the letter and spirit of the independence philosophy manifested
in NYSE and Commission rules and are believed to raise serious questions concerning potential
violations of state and federal law. In this era of daily news of yet another corporate scandal and
director abuse, Dr. Glasser should be free to exercise the rights provided a public company
shareholder through the proxy machinery as well as in any other manner provided by law.

Conclusion

MIIX has not met its burden of demonstrating that it is entitled to exclude Dr. Glasser's
proposal on any of the basis set forth in its letters of January 17, 2002 or January 22, 2002. For
the reasons set forth herein, we respectfully request the Commission refuse to provide the
Company confirmation that the Commission would not recommend enforcement action if the

proposal is omitted from MIIX 2003 proxy materials.

Regpectfilly,

rvey Jl. Kesner

cc: H. John Michel, Esq. (w/enclosures by UPS)

2 While the current request for no-action is based upon timeliness alone and the staff should not consider any

other basis without a further request and opportunity for response, counsel, in its letter of January 17, 2002 raises as
a further basis for exclusion that Dr. Glasser's letter exceeds the 500 word limit allowed under Rule 14a-8(d) for
resolutions and supporting statements. Under long-established Commission procedures, for a defect such as size, to
be a basis for exclusion such defect must be communicated to a proponent within a firm 14 calendar days of
receiving the proposal (Rule 14a-8(f) (Question 6), and an additional 14 calendar days is given to the shareholder to
rectify such defects.  Only for the first time in its letter of January 17, 2003 does MIIX counsel suggest that it
objects to the proposal on the basis of size, in each case, at least 31 days following the December 10, December 16
and December 17 letters. Question 6 states that a Company may exclude a proposal on the basis of certain defects
"but only if" within 14 days the Company notifies you, and you have failed adequately to correct it. MIIX, having
failed in its obligation to provide 14 day notice is obligated to include the entire submission, proposal and supporting
statement regardless of its length. Nonetheless, Dr. Glasser has proposed a reduced 488 word proposal and
supporting statement for inclusion provided the Company agrees to include such proposal without further objection.
A copy of the revised proposal is annexed to the letter dated January 22, 2003 to the staff from Drinker Biddle &
Reath.
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Secticn 1.09. Notice of Stockholder Business and Nominations.

(A) Annual Meetings of Stockholders. (1) Nominations of persons for
election to the Board of Directors of the Corporation and the proposal of
business to be considered by the stockholders may be made at an annual meeting
of stockheolders (a) by or at the direction of the Board of Directors or the
Chairman of the Board, or (b) by any stockholder of the Corporation who is
entitled to vote at the meeting, who complies with the notice procedures set
forth in clauses (2) and (3) of this paragraph and who was a stockholder of
record at the time such notice is delivered to the Secretary of the Corporation.

(2) For nominations or other business to be properly brought
before an annual meeting by a stockholder, pursuant to clause (b) of
paragraph (A) (1) of this By-law, the stockholder must have given timely
notice thereof in writing to the Secretary of the Corporation. To be
timely, a stockholder's notice shall be delivered to the Secretary at
the principal executive offices of the Corporation not less than ninety
days nor more than one hundred and twenty days prior to the first
anniversary of the preceding vyear's annual meeting; provided, that if
the date of the annual meeting is advanced by more than twenty days or
delayed by more than seventy days from such anniversary date, notice by
the stockholder to be timely must be so delivered not earlier than one
hundred and twenty days prior to such annual meeting and not later than
the close of business on the later of
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the ninetieth day prior to such annual meeting or the tenth day
following the day on which public announcement of the date of such
meeting is first made. For purposes of determining whether a
stockholder's notice shall have been delivered in a timely manner for
the annual meeting of stockholders, the "first anniversary of the
preceding year's annual meeting" shall be deemed to be October 15,
1997. In no event shall the adjournment of an annual meeting commence a
new time period for the giving of a stockholder's notice as described
above. Such stockholder's notice shall set forth (a) as to each person
whom the stockholder proposes to nominate for election or reelection as
a Director all information relating to such person that is required to
be disclosed in solicitations of proxies for election of directors, or
is otherwise required, in each case pursuant to Regulation 14A under
the Securities Exchange Act of 1934, as amended (the "Exchange Act"),
and Rule 14a-11 thereunder, including such person's written consent to
being named in the proxy statement as a nominee and to serving as a
Director if elected; (b) as to any other business that the stockholder
proposes to bring before the meeting, a brief description cof the
business desired to be brought before the meeting, the reasons for
conducting such business at the meeting and any material interest in
such business of such stockholder and of any beneficial owner on whose
behalf the proposal is made; and (c) as to the stockholder giving the
notice and any beneficial owner on whose behalf the nomination or
proposal is made (i) the name and address of such stockholder, as they
appear on the Corporation's books, and of such beneficial owner and
(i1) the class and number of shares of the Corporation which are owned
beneficially and of record by such stockholder and such beneficial
owner.

(3) Notwithstanding anything in the second sentence of
paragraph (A) (2) of this By-law to the contrary, in the event that the
number of Directors to be elected to the Board of Directors of the
Corporation is increased and there is no public announcement naming all
of the nominees for Director or specifying the size of the increased
Board of Directors made by the Corporation at least one hundred days
prior to the first anniversary of the preceding year's annual meeting,

http://www.sec.gov/Archives/edgar/data/1064063/0000893220-98-001229.txt
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a stockholder's notice under this paragraph shall also be considered
timely, but only with respect to nominees for any new positions created
by such increase, 1f it shall be delivered to the Secretary at the
principal executive offices of the Corporation not later than the close
of business on the tenth day following the day on which such public
announcement 1is first made by the Corporation.
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Via UPS Overnight Mail
United States Securities and Exchange Commission

o e,

Division of Corporate Finance sx B
Office of Chief Counsel gc n—
450 Fifth Street, N.-W. e W
Mail Stop 4-2 =5 M
Washington, D.C. 20549 =L 5 IZ
Attn: Ms. Grace Lee Fo = M
ze o

55w

Re: The MIIX Group, Incorporated Mmoo

Response to Request to Exclude Shareholder
Proposals of Stuart Glasser, M.D. as Untimely
Under Rule 14a-8(e)

Dear Ms. Lee:
In accordance with our discussion on Thursday, January 30, 2003, I enclose a courtesy
copy of a statement under Rule 14a-8(k)(Question 11) in response to objections to the inclusion

of our client’s materials.

Feel free to call Harvey J. Kesner, Esq. or me with any questions.

Very truly yours,

DOUGIAS P. SCHNEIDMAN

DPS
c: HarveyJ. Kesner, Esq.
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Ry January 31, 2003

VIA UPS OVERNIGHT MAIL

United States Securities and Exchange Commission
Division of Corporation Finance

Oftice of Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549

Re: The MIIX Group, Incorporated
- Response to Request to Exclude Shareholder
Proposals of Stuart Glasser, M.D. as Untimely

Under Rule 14a-8(e)

Gentlemen:

We represent Stuart Glasser, M.D. the proponent of certain resolutions for inclusion in
the proxy statement ot The MIX Group. Incorporated ("MIIX" or the "Company") for the 2003
Annual Meeting of Shareholders (the "Annual Meeting") under Rule 14a-8 ("Rule 14a-8")
promulgated by the Securities and Exchange Commission ("Commission”) under the Securities
Exchange Act of 1934 (the "Act"). We submit this statement under Rule 14a-8(k)(Question 11)
In response to objections to the inclusion of our client's materials.

We have received a copy of a letter dated January 17, 2003 as supplemented by a letter
dated January 22, 2003 addressed to the staff of the Office of Chief Counsel by Drinker Biddle &
Reath L.L.P. seeking confirmation that the staft will not recommend enforcement action if the
Company excludes Dr. Glasser's proposals from the 2003 Annual Meeting proxy as untimely.
This letter responds to the Drinker Biddle letters and objects to the MIIX request for a no-action

position for the reasons sct forth below.

No Prejudice Has Been or Can be Alleged

Even as of the date of this letter, MIIX has neither set a record date nor scheduled its
2003 Anmnual Mecting.  Assuming that the over-riding purpose of Rule 142-8's strict timiny
provisions is to wvoid undue prejudice or delay to registrants in mecting their regulatory dutics



under the tight time schedules required after vear-end to prepare, print, and mail their annual
report and proxy materials during the annual proxy season. no such prejudice, delay or
inconvenience has been or can be alleged by MIIX.

Dr. Glasser's Notice Is Timelv Since it Complies With Rule 142-8(e)(2)(Question S(2)) and
the Companv's Own Byv-Laws

Dr. Glasser has provided timely notice to MIIX of his desire that MIIX include in the
Company's proxy statement and proxy his resolutions and supporting statement, having delivered
his notice to the Secretary of MIIX within 120 days prior to the anniversary of the date on which
MIIX first released its proxy statement in connection with the 2002 Annual Meeting.

MIIX" 2002 proxy statenient erroneously states that November 29, 2003 was the last day
for Rule 14a-8 proposals to be received for inclusion in its 2003 proxy. As acknowledged in
Drinker Biddle's January 17 letter to the staff, the 2002 Annual Meeting proxv statement
contains incotrect and inaccurate information conceming the correct date tor 2003 notjces.

[t is undisputed that there was delivered to MIIX' secretary in the afternoon of December
10, 2002 Dr. Glasser's first notice. Notwithstanding the Company's protestations that it did not
understand that notice as given within the meaning of Rule 14a-8 as a shareholder proposal,
neither the Company by-laws nor Rule 14a-8 require any "mugic words” be used and only that
notice of a proponent's resolutions be provided putting the Company on notice that it must
accommodate such request while it begins the steps of drafting its proxy'. The Company has not
scheduled any date for the 2003 Annual Meeting and it would not have been possible to provide
any additional information that the notice applied to resolutions conceming a specific nmeeting

not yet scheduled or a proxy not yet drafted.

Rule 14a-§ provides a 120 day period within which there must be delivered to the
Company Secretary written notice of any proposals a sharcholder intends to make in advance of
an annual meeting.  MIIX' own by-laws are more liberal providing that notice is considered
timely if delivered to the secretary "not less than ninenv days not more than one hundred and
twenty days prior to the first anniversary of the preceding vear's annual meeting." (Section
LOY(AN2). (A copy of Section 1.09 has been enclosed herewith). Counsel to MILN asserts Dr
Glasser's December 10, 2002 letter may have been ambiguous. which it was not. and claims to
have misunderstood its meaning, but then also acknowledges that any ambiguity was cleared up
by Dr. Glasser's subsequent letters of December 16, 2002 and December 17, 2002, Even if such
additional letters are the first time that MIIX understood Dr. Glasser's intent that MILN include

P While MITN request to exclude Dro Glasser's proposal is made on the basts of vntimely notice, counsel has mised
various additivnal issues throughout its lerter dated January 17, 2003 to the saff. In paragraph 3. for example, we
also respond to the claim that proper notice must include aftirmation in the notice as to Dr. Glasser's status as a
shareholder for o continious one-year period. This 1s contrary 1o Comnussion rules which state that "It VOU dre a
registered holder of vour securities, which means that your name appears in the company’s records as a shareholder,
the company can verify your eligibility on its own .. ." Rule 142-8(b)}(2)(Quuestion 2). On Deceniber 6. 2002, in
response to Do Glasser's request o examine the Company's stock list, MIN" ranster agent generated o stock list
detivered subsequently to the undersigned that on the tirst page thereol shows holdings of Dr. Glasser as record
owner of NMIN shares. Intotal, Dr. Glasser and members ot his tamily are record und beneticial ovwners of in excess

ol 300.000 shares of MITN common stock.
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his proposal in its proxy materials, such letters also constitute timely notice under Rule 14a-§ and
the bv-laws since MIIX did not first release its proxy statement to shareholders in connection
with the 2002 Annual Meeting until April 18, 2002.

As reported in the index to the Commission's EDGAR dutabase (a copy of which hus
been enclosed herewith), MIIX filed its definitive proxy statement dated April 9, 2002 on April
10, 2002 but did not file its 2002 Annual Report to Shareholders until Aprif 18, 2002, Under
Commission rules, a registrant is required to file, not later than the date first sent or given to
shareholders, a copy of each definitive proxy (Rule 144-6(b)). If regarding an Annual Meeting
which directors are to be elected, no person may be solicited unless each person solicited is
concurrently provided certain information and each proxy statement 1s "accompanied or
preceded” by an annual report to security holders containing such information as 1s required
under Regulation 14A and Regulation S-K (Rule 14a-3(a-b)).- Such annual report must also be
filed with the Commission "no later than the date they are first sent or given to security holders"
(Rule 14a-6(b)). Accordingly, it is highly questionable that the Company’s claim to have mailed
its proxy to stockholders on April 10, 2002 1s credible as such a mailing would be in violation of
Commission rules and regulations and explicit filing and mailing requirements.

MIIX did not file or mail its proxy and annual report untit on or after April 18, 2002 and
the due dute for 2003 shareholder proposals under Rule 142-8 would not have lapsed until at
least December 18, 2003, MIIN' objection that it did not receive timely notice is entirely
misplaced. Even if, as asserted, the relevant date that the Company first "understood" Dr.
Glasser's letters to be Rule 14a-8 shareholder proposals was December 10, 2002 at 4:35 P.M.,
December 16, 2002 or even December 17, 2002 notice was nonetheless timely and places no
unreasonable burden on MIIX to include such proposals in its proxy statement.

MIIX should not be permitted to disregard the Commission’s rules and regulations as to
publication of a notice date in the prior vear's proxy, by publishing false and misleading
information in its proxy statement regarding following year cutoff dates, or by disregarding the
Commission's filing and/or mailing rules so as to unfairly and prematurely cut-off the rights of
sharcholders to exercise their rights and propose proper actions for adoption, particularly, as
here. when the substance of the proposals are as significant to shareholders as those being sought

by Dr. Glasser. 3

Dr. Glaser's Corporate Governance Proposal

Dr. Glasser has presented tor approval a proposed corporate governance and transparency
ion that through five measures would require the Board pursue certain governance goals.
Under the proposal the Comp
Directors unaffilioted with the Medical Society of New Jersey or Advantage Insurance
Company. Dr. Glasser cites as one basis therefor the Company's failure to comply with New
York Stock Exchange listing requirement and SEC policy requiring appropriatc representation
on Boards of Directors of "independent” directors. Dr. Glasser has made his views known to the
Company that certain interested transactions with its insiders during 2002 have recetved the

approval of its directors who stand to profit from such transactions but were not approved by any

g
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my would effectuate the propesal through an independent Board of
>
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special committee or by a single independent director’. Such actions taken by a 1934 Act
reporting company violate both the letter and spirit of the independence philosophy manifested
1 NYSE and Commission rules and are believed to raise serious questions concerning potential
violations of state and federal law. In this era of daily news of vet another corporate scandal and

director abuse, Dr. Glasser should be free to exercise the rights provided a public company
shareholder through the proxy machinery as well as in any other manner provided by law.

Conclusion

MIIX has not met its burden of demonstrating that it is entitled to exclude Dr. Glasser's
proposal on any of the basis set forth in its letters of January 17, 2002 or January 22, 2002, For
the reasons set forth herein, we respectfully request the Commission refuse to provide the
Company confirmation that the Commission would not recommend enforcement action if the

proposal is omitted from MIIX 2003 proxy materials.

R pectf/ly,

rvey J. Kesner

cc: H. John Michel, Esq. (w/enclosures by UPS)

- While the current request for no-action is based upon timeliness alone and the statf should not consldm any
other basis without a further request and opportunity for response, counsel, in its letter of January 17, 2002 raises as
a further basis for exclusion that Dr. Glasser's leiter exceeds the 300 word limit allowed under Ru!c' [43-§(d) for
resolutions and supporting statements. Under long-established Commission procedures, for a defect such as size. to
be a basis for exclusion such defect must be communicated to a proponent within a firm 14 calendar days of
receiving the proposal (Rule 14a2-8(5) (Question 6), and an additional [4 calendar d'\\ 518 given to the sharcholder to
rectify such defects.  Only tor the first time in its letter of January 17, 2003 does MIUN counsel suggest that it
objects to the proposal on the basis of size, in each case, at least 31 days tollowing the December 10, December 16
and December 17 letters. Question 6 states that a Company may exclude a proposal on the basis of certain defects
"but only 1f" within 14 days the Company notities you, and you have failed adequately to correct it. MIIN, having
fatled in its obligation to provide 14 day notice is obligated to include the entire submission, propusal and supporting

statement regardless of its length.  Nonetheless, Dr. Glasser has proposed a reduced 488 word proposal and
supporting statement for inclusion provided the Company agrees to include such proposal without turther objection.
A vopy ol the revised proposal is annexed to the letter dated January 22, 2003 10 the st from Drinker Biddle &

Reath.
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(A) ZAnnual M gs of Stockholders. (1) Nomirnations of psrsons for
election to the Board of Directors of the Corporaticn and the prcposal of
busiress to be considersd by the scockholders may be made at an annual mesting
of stockholders (a) by or at the direction of the Board of Directors or the
Chairman of the Bcard, or (b) by anv stockholder of the Corporation who is
entitled to vote at the meeting, who ccmplies with the nctice procedures sec:
forth in clauses (2) and (3) of this paragraph and who was a stockholder of
record at the time such notice is delivered to the Secretary of thes Ccrporation

(2) For nominations cor other business to be progerly broughz
before an annual meetfing by a stockholder, pursuant to clause (b) of
paragraph (&) (1) of this By-law, the stockholder must have given timely
nocice thersof in writing toO the Secretary of the Corporation. To be

<PAGE>

timely, a stockholder's notice shall be dslivered to the Secrstary at
the principal executive offices of the Corporation not less than rinety

davs nor more than one hundred and twenty days prior to thes first
¥ p: b4

anniversary of the preceding year's annual meeting; provided, that if

the date of the annual meeting is advanced by more than twenty days or

delayed by more than seventy days from such anniversary date, notice by
(<]

e
the stockholder to be timely must be so delivered not earlier than on
hundred and twenty days prior to such annual meecing and not later t
the close of business cn the later of

- 3 -
29
the ninectieth day prior to such annual meeting or the tenth day
following the day on which public anncuncement ¢f the date of such
meeting is firsc made. For purposes of determining whether a

stockholder's notice shall have been delivered in a timely manner for
the annual meeting of stockholders, the "first anniversary of the
preceding year's annual meeting" shall be deemed to be October 13,
1957. In no event shall the adjournment of an annual mescing commence a
new time pericd for the giving of a stockholder's notice as described
above. Such stockholder's notice shall set forth (a) as to each person
whom the stockholder proposss to nominate for election or reelection as
a Director all information relating to such person that is required to
be disclosed in solicitations of proxies for election of directors, or
is otherwise required, in each case pursuant to Regulation 14A under
the Securities Exchange Act of 1934, as ameaded (the "Zxchange Act"),
and Rule 14a-11 thereunder, including such person's written consent to
being named in the proxy statement as a nominee and to sarving as a
Director if elected; (b) as to any other business that the stockholder
proposes to bring before the meeting, a brief description of ths
business desired to be brought before the meeting, the rsasons for
conducting such business at the meeting and any material interest in
such business of such stockholder and of any beneficial owner on whose

behalf the proposal Is made; and (c) as to the stockholder giving the
notice and any benaficial cowner on whose behalf the nomination or

{1) the name ard address of such stockholder, as thev
and of such berneficial ownsr and
re ownad

cial

propcsal is mads
appear on ths Corporarion's books,
(ii) the class and numbar of shares of the Corporation whic
beneficially and of record by such stockholder and such benef

n
st

7]

[

owner.

(3) Notwithstanding anvthing in the sscond sentence of
paragrapn (a) (2) of this By-law to the contrary, in the event that the
number of Directors tc ke elected to the Board of Directors of the
Corporaticn is increassd and there is no public announcement naming all
of the nominees for Director or specifying the sizs of the increased
Board of Directors made by the Corporation at least one hundred davs
pricr to the first anniversary of the preceding year's annual mesting,

http://www.sec.gov/Archives/edgar/data/ 1064063/0000893220-98-001229.txt
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,timely, but only with respect to nominees for any new positions created
by such increase, if it shall be delivered to the Secretary at the
principal exescutive offices of the Corporation not later than the close
of business on the tenth day following the day on which such public

announcement is first made by the Corporation.
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john.michel@dbr.com

Law Offices

One Logan Square Februal‘y 6, 2003

18TH and Cherry Streets
Philadelphia, PA
19103-6996

VIA FEDERAL EXPRESS

215-988-2700
25-988-2757 fax | Securities and Exchange Commission
www.drinkerbiddle.com | Tyjvision of Corporation Finance
Office of Chief Counsel
450 Fifth Street, N.W.
Washington, D.C. 20549

NEW YORK

WASHINGTON

1OS ANGELES

SAN FRANCISCO

RE: The MIIX Group, Incorporated --

PRINCETON

FLORHAM PARK Proposed Exclusion of Five Shareholder
BERWYN Proposals of Stuart Glasser, M.D., as Untimely
WILMINGTON Under Rule 143-8(6)

Ladies and Gentlemen:

Reference is made to our letter dated January 17, 2003, on behalf of our client,
The MIIX Group, Incorporated, a Delaware corporation (the “Company’), in which we
requested the staff of the Division of Corporation Finance (the “Staff”) to indicate that it
will not recommend any enforcement action to the Commission if the Company excludes
five shareholder proposals made by Dr. Stuart Glasser as untimely under Rule 14a-8(e).
Our original letter was supplemented by a letter dated January 22, 2003, in which we
furnished additional correspondence received by us from Dr. Glasser’s counsel on
January 17, 2003, after we had arranged for the transmission of our original letter.

We are now in receipt of a letter from Dr. Glasser’s counsel to the Staff, dated
January 31, 2003 (the “January 31 Letter”), in which he argues that our request for no-
action relief should be denied. We believe it necessary to respond to certain of the
assertions made by Dr. Glasser’s counsel in the January 31 Letter.

A. The first argument advanced by Dr. Glasser’s letter is that the Company
has failed to show prejudice or inconvenience. That is clearly not the issue. The Staff’s
position has consistently been that the 120-day deadline is self-executing. There has
never been any requirement that prejudice be demonstrated.

B. The “second” argument seems to be, in fact, several arguments.
1. Dr. Glasser’s counsel asserts that the December 10 letter was a
Eetablished sufficient notice that his client was asserting a Rule 14a-8 request. For the reasons set
o | forthin our original letter, we continue to strongly disagree.

PHTRANS\384156\2
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2. Dr. Glasser’s counsel next asserts that the proxy material was not,
in fact, mailed until at least April 18 in spite of the statement in the definitive proxy
material that stated that the mailing would be made approximately April 9, 2002. Dr.
Glasser’s counsel bases his April 18, 2002 “first mailing” argument on the fact that the
Company’s paper copy annual report filing was not posted on EDGAR until April 18,
2002.

The Company’s annual report was its Form 10-K with a wrap-around
cover and a letter to shareholders. The Company’s obligations under Rule 14a-3(c) were
thus substantially satisfied by the filing of its Form 10-K on April 1, 2002.

I enclose a copy of an Affidavit of Mailing presented by the Company’s
transfer agent at its 2002 Annual Meeting. It recites that the mailing of the definitive
material to the Company’s shareholders did in fact commence on April 10, 2002, the day
on which the revised definitive material was filed with the Commission. Thus, the
argument of Dr. Glasser’s counsel that the cut-off date for Rule 14a-8 proposals should
be any date after December 10, 2002 is without merit.

3. Dr. Glasser’s counsel next asserts that because the Company’s
advanced notice by-laws require only 90 days prior notice to introduce a substantive
motion at a meeting, the Staff should somehow read the 120 day requirement in Rule
14a-8 differently. There is no basis or precedent for such an argument, and Dr. Glasser’s
counsel offers none.

4. Finally, Dr. Glasser seems to argue that the Company’s request
should be denied because the Rule 14a-8 deadline was misstated in the Company’s
revised definitive materials. In fact, although the date was misstated, Dr. Glasser’s
counsel has never asserted, and does not now assert, that he did not know what the
appropriately calculated date was. If the Company had provided in its revised definitive
material for a later cut-off date for Rule 14a-8 proposals than that permitted by the Rule,
we can understand how it would likely be precluded from subsequently asserting an
earlier date even if consistent with the Rule. On the other hand, when, as here, the
Company inadvertently disclosed an earlier cut-off date in its definitive material than that
permitted by the Rule, we cannot understand how any shareholder represented by
experienced securities counsel, as here, should thereafter have “open season” to make a
request under the Rule whenever it suits his purposes. Had he made his submission by
the specified date, it would have been early. In his letter to this firm dated December 18,
2002 (see Exhibit E to our original request letter), Dr. Glasser’s counsel demonstrated

PHTRANS\384156\2
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that he had, in fact, calculated the correct cut-off date of December 10, 2002. He cannot
now be heard to say that he is free to re-calculate the cut-off date on some other, and
wholly illogical, basis.

C Finally, Dr. Glasser’s counsel appears to assert that because he believes
the five proposals of his client to have substantive merit, they should be deemed to have
been timely made almost regardless of when in fact they were first made. Again, Dr.
Glasser’s counsel cites no precedent for such argument and there is none. A proponent’s
apparent belief about the “quality” of his or her proposals simply does not excuse an out-
of-time request under Rule 14a-8.

This Company appreciates the Staff’s consideration of these matters and the
undersigned is prepared to respond to any questions the Staff may have in the course of
its review.

HIM/ja

cc: Harvey J. Kesner, Esq.
Counsel to Stuart Glasser, M.D.

PHTRANS\384156\2
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VIA FEDERAL EXPRESS

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

450 Fifth Street, N.-W.

Washington, D.C. 20549

RE: The MIIX Group, Incorporated —
Proposed Exclusion of Five Shareholder
Proposals of Stuart Glasser, M.D.

Ladies and Gentlemen:

Reference is made to our letter dated January 17, 2003, on behalf of our client,
The MIIX Group, Incorporated, a Delaware corporation (the “Company”), in which we
requested the staff of the Division of Corporation Finance (the “Staff”) to indicate that it
will not recommend any enforcement action to the Commission if the Company excludes
five shareholder proposals (the “Proposals™) made by Dr. Stuart Glasser (the
“Proponent”) as untimely under Rule 14a-8(e). Our original letter was supplemented by
a letter dated January 22, 2003, in which we furnished additional correspondence
received by us from the Proponent’s counsel on January 17, 2003 and a letter dated
February 6, 2003, in which we responded to certain assertions made by the Proponent’s
counsel in a letter to the Staff dated January 31, 2003 (the “January 31 Letter”).

Because this matter has not yet been resolved, we believe it necessary at this time

~ to set forth our additional substantive arguments against inclusion of the Proposals made

by Dr. Glasser (the “Proponent”) in order to preserve these arguments.

On February 5, 2003, the Proponent’s counsel filed an 84-page complaint against
the Company in the United States District Court for the District of New Jersey (Trenton)
(the “Complaint”). The Complaint contains, among its various allegations, allegations
similar to those in the Proponent’s current “supporting statement.” The Proponent is the
sole named plaintiff in the Complaint purporting to sue “individually and as trustee, and
derivatively, on behalf of The MIIX Group, Incorporated, on behalf of himself and all
others similarly situated.” As more fully discussed below, the Company believes that the
Proponent’s tactics constitute an abuse of the shareholder proposal process.
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I The Proposal

By letter dated January 17, 2003 (the “January 17 Letter”), the Proponent
shortened his “supporting statement” to less than 500 words to comply with Rule 14a-
8(d). However, the Proposals still include five separate and distinct proposals that would
require that the Company’s board of directors (the “Board™):

[1] nominate director candidates such that, if elected, a
substantial majority of directors would be independent, and
if sufficient independent directors are elected, to appoint
entirely independent audit, compensation, governance and
nominating committees [the “Nomination Proposal”}; and

[2] eliminate the staggered Board and other charter and bylaw
impediments that would allow independent stockholder
nominees to stand for election as independent members of
the Board of Directors [the “Declassification Proposal”];
and

3] eliminate the other anti-takeover provisions such as those
preventing stockholder action by written consent and
preventing stockholders from calling a special meeting [the
“Anti-Takeover Protection Elimination Proposal”]; and

[4] redeem the stockholder rights plan (poison pill) [the
“Redemption Proposal™}; and

{5] launch an independent investigation of conflicts of interest
involving MIIX, the Advantage transaction, potential
breaches of fiduciary duty by management that serve both
companies, the theft of corporate opportunity that deprives
MIIX from re-entering the potentially lucrative New Jersey
malpractice market, and the reasons for rejection of
alternative transactions that have been presented to the
company as alternatives to the MIIX Advantage
transaction, and to evaluate additional avenues to maximize
stockholder value [the “Investigation Proposal”].

PHTRANS\384875\6
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1L Procedural Grounds for Exclusion

In the January 31 Letter, counsel to the Proponent argues that the Proposals may
not be excluded on procedural grounds because the Company failed to give notice to
Proponent of the procedural deficiencies within 14 days of receiving the Proposals.
However, Rule 14a-8(f) clearly states that an issuer need not provide notice of a
deficiency if the deficiency cannot be remedied, such as if the shareholder failed “to
submit a proposal by the company’s properly determined deadline.” The Company
continues to strongly assert that the Proposals may be excluded because they were
untimely under Rule14a-8(e). This issue is currently before the Staff. It was, and
continues to be, our view that the untimeliness of the Proposals could not be remedied,
and, as a result, the Company was not obligated to give the Proponent notice of the
procedural deficiencies. In addition, as explained more fully below, the Proponent has
been on notice of these deficiencies for a substantial period of time.

A. The Proponent Failed to Satisfv Eligibility Requirements Under Rule 14a-

8(b).

Under Rule 14a-8(b)(2), in order to be eligible to submit a shareholder proposal, a
shareholder must provide the issuer with a written statement of his or her intent to
continue to hold the securities through the date of the meeting of shareholders.

The Staff has on numerous occasions permitted the omission of a shareholder
proposal from proxy materials where the proponent failed to provide written notification
to the issuer of his or her intent to hold the company’s stock through the date of the
annual meeting. See, e.g., The Coca-Cola Co. (January 8, 2001); New Jersey Resources
Corp. (December 3, 1997). Thus, the Proposals may be excluded from the Company’s
proxy statement under Rule 14a-8(b)(2) because the Proponent has failed to submit a
written statement that he intends to continue to hold the Company’s shares through the
date of the Company’s 2003 annual meeting of shareholders (the “2003 Annual
Meeting”).

Counsel to the Proponent appears to be well aware of the requirements of Rule
14a-8(b)(2). In the January 31 Letter, counsel to the Proponent cites Rule 14a-8(b)(2) in
support of his argument that the Company can independently verify the Proponent’s
eligibility because the Proponent and members of his family are record and beneficial
owners of the requisite amount of Company stock. However, counsel to the Proponent
ignores the next clause of the rule. Under Rule 14a-8(b)(2), although the Company can
verify a record stockholders’ eligibility on its own, the Proponent still has to provide the
Company with a written statement that he intends to hold the securities through the date
of the 2003 Annual Meeting. The Proponent has never done so. Accordingly, the
Company may properly omit all of the Proposals under Rule 14a-8(b).

PHTRANS\384875\6
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B. The Proponent Submitted Multiple Proposals in Violation of Rule 14a-
8(c).

Rule 14a-8(c) provides that a proponent may not submit more than one proposal
for inclusion in a company’s proxy materials for each shareholder meeting (the “Single
Proposal Rule”). The Staff has on numerous occasions permitted the omission of
shareholder proposals where a shareholder has submitted more than one proposal, or one
proposal that substantively consists of multiple, distinct elements. See Pacific
Enterprises (February 19, 1998); Storage Technologies Corp. (February 22, 1996).

The Proposals clearly include five separate and distinct resolutions to be moved
for adoption at the 2003 Annual Meeting. Consequently, the Proposals violate the Single
Proposal Rule and are therefore excludable under Rule 14a-8(c).

The January 9 Letter notified the Proponent that a five-resolution submission is
defective under Rule 14a-8. The January 9 Letter also notified the Proponent of the 500-
word limit under Rule 14a-8(d). The Proponent submitted a shortened “supporting
statement” in the January 17 Letter to correct the Rule 14a-8(d) deficiency, but chose to
ignore the Rule 14a-8(c) deficiency. Accordingly, the Company may properly omit the
Proposals under Rule 14a-8(c).

In addition to the procedural grounds for exclusion discussed above, we believe
that the Company may also properly omit the Proposals from its 2003 proxy materials
based on the following substantive arguments for exclusion.

I1I. State Law Grounds for Exclusion

A shareholder proposal may be omitted under Rule 14a-8(i)(1) if it is not a proper
subject for action by stockholders under state law, and under Rule 14a-8(i)(2) if its
adoption would cause an issuer to violate applicable state law. The Company is
incorporated in the State of Delaware. As discussed in the attached opinion of Morris,
Nichols, Arsht & Tunnel, special Delaware counsel to the Company (the “Opinion,” a
copy of which is attached hereto as Exhibit A and incorporated herein), as a matter of
Delaware law, the Proposals may be omitted (1) pursuant to Rule 14a-8(i)(1) because
they are not proper matters for stockholder action, (2) pursuant to Rule 14a-8(i)(2)
because they violate Delaware law, and (3) pursuant to Rule 14a-8(1)(13) because the
Redemption Proposal would, in effect, require the Company to increase its dividend
payments in an amount equal to the redemption price of the rights.

This letter summarizes the specific ways the Proposals violate Delaware law,
while the Opinion provides a detailed discussion of these issues. The Opinion is

PHTRANS\384875\6
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consistent with the Staff’s recent consideration of similar proposals. See Toys “R” Us,
Inc., (April 9, 2002) (permitted omission of proposal on grounds that implementation of
the proposal would cause the Company to violate Delaware law); General Dynamics
Corp., (March 5, 2001); Novell, Inc., (February 14, 2000). In Novell, the Staff accepted
the view that implementation of a stockholder proposal to prohibit adoption of a rights
plan without stockholder approval and require redemption of any then-existing rights was
“an improper subject for shareholder action under Delaware law” pursuant to Rule 14a-
8(1)(1). The company submitted an opinion of counsel that such a proposal was not a
proper matter for shareholder action because, among other things, it “purported to
delegate to shareholders authority over a rights plan which Delaware law provides is
within the exclusive province of the Company’s board of directors.” Similarly, in
General Dynamics, the Staff concluded that it would not recommend enforcement action
if, in reliance upon Rule 14a-8(i)(2), the company omitted a proposal that would require a
shareholder vote to adopt or maintain a poison pill. In reaching its position, the Staff
noted that implementation of the proposal would have caused the company to violate
Delaware law.

A. The Proposals May Be Omitted Pursuant to Rule 14a-8(1)(2) Because
They Seek to Have the Board of Directors Abdicate Its Fiduciary Duties.

The Proposals may be omitted because the action that they seek to have the Board
take, pursuant to the Declassification Proposal, the Anti-Takeover Protection Elimination
Proposal and the Redemption Proposal, would constitute an abdication of the Board's
fiduciary duties in violation of Delaware law, which does not permit a board of directors
to delegate to stockholders its duty to make the determination whether to maintain a
rights plan or any other anti-takeover protections. See Toys “R” Us. Inc., (April 9,
2002); General Dynamics Corp., (March 5, 2001). Moreover, the Nomination Proposal
and Investigation Proposal, in violation of Delaware law, would require the Board to
nominate certain candidates and launch certain investigations regardless of how the
members of the Board would exercise their own informed business judgment on those
matters. See, e.g., Bob Evans Farms, Inc., (June 23, 1997).

B. The Proposals May Be Omitted Pursuant to Rule 14a-8(1)(1) Because
They Are Not Proper Matters for Stockholder Action Under Delaware
Law.

The Proposals may be omitted from the Company's 2003 proxy statement and
form of proxy pursuant to Rule 14a-8(i)(1), which permits the omission of a stockholder
proposal "if the proposal is not a proper subject for action by shareholders under the laws
of the jurisdiction of the Company's organization." Section 141(a) of the Delaware
General Corporation Law (the “DGCL”) provides that the business of a corporation is to
be managed by its directors. The Proposals, if adopted, would require the Board to take

PHTRANS\384875\6
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various actions, including nominating independent director candidates, eliminating the
staggered board and the Company's other anti-takeover protections, redeeming the
Company's stockholder rights plan and launching various independent investigations,
regardless of how the members of the Board would exercise their own informed business
judgment on those matters. These matters fall within the purview of the business and
affairs of the Company, which are to be managed by or under the direction of the Board
as mandated by Section 141(a) of the DGCL. In addition, the Proposals are not
precatory; none of them are cast as a request or a recommendation. The Staff has
consistently concurred that a shareholder proposal mandating or directing a company's
board of directors to take certain action is inconsistent with the discretionary authority
granted to a board of directors under state law and violative of Rule 14a-8(i)(1). See,
e.g., Alaska Air Group, Inc., (Mar. 26, 2000).

Moreover, the Declassification Proposal and the Anti-Takeover Protection
Elimination Proposal would require amendments to the Company’s Restated Certificate
of Incorporation (the “Restated Certificate™) because the provisions authorizing the
staggered board and prohibiting stockholder action by written consent are found in the
Restated Certificate. An amendment of these provisions would have to be made in
accordance with Section 242 of the DGCL. The Proposals, as written, mandate
amendments to the Restated Certificate by the action of the Board. Therefore, the
Declassification Proposal and the Anti-Takeover Protection Elimination Proposal must be
viewed as a unilateral attempt by the stockholders to amend the Restated Certificate or as
a command to the Board to effect those amendments. Neither is a proper subject for
stockholder action under Delaware law. The Staff has recognized that a proposal which
would circumvent the statutory scheme for charter amendments prescribed by Delaware
law is not a proper subject for shareholder action. See Watt Industries, Inc., (July 10,
1998); Hechinger Company, (March 28, 1997).

C. The Redemption Proposal May Be Omitted Pursuant to Rule 14a-8(1)(13)
Because It Would, In Effect, Require the Company to Increase Its
Dividend Payments by an Amount Equal to the Redemption Price.

Under Rule 14a-8(i)(13), a company may omit a stockholder proposal if the
proposal relates to specific amounts of cash or stock dividends. The Redemption
Proposal would, in effect, require the Company to increase the Company's dividend
payments in an amount equal to the Redemption Price. The Staff has consistently
permitted the exclusion of proposals that seek to raise a corporation's dividend level
either by a specific dollar amount or according to a formula. See, e.g., Microsoft Corp.,
2002 WL 1979399 (SEC No-Action Letter) (August 26, 2002); General Motors Corp.,
2000 WL 430800 (SEC No-Action Letter) (April 7, 2000).

PHTRANS\3848756
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IV.  Additional Substantive Grounds for Exclusion
In addition to the substantive state law grounds for exclusion discussed above, we

believe that the Company may also properly omit the Proposals based on the following
additional substantive arguments for exclusion.

A. The Nomination Proposal Relates to the Election of Directors.

The Nomination Proposal would require the Board to “nominate director
candidates such that, if elected, a substantial majority of directors would be independent,
and if sufficient independent directors are elected, to appoint entirely independent audit,
compensation, governance and nominating committees.” Importantly, by letter dated
December 10, 2002 (the “December 10 Letter”) the Proponent indicated that he intends to
nominate a slate of directors at the 2003 Annual Meeting. In fact, the supporting
statement attached to the December 10 Letter goes so far as to call for the resignation of
the entire board of directors.

Under Rule 14a-8(i)(8), a company may exclude a proposal if “the proposal
relates to an election for membership on the company’s board of directors.” The Staff
has stated that the “principal purpose” of this provision “is to make clear, with respect to
corporate elections, that Rule 14a-8 is not the proper means for conducting campaigns . .
., since other proxy rules . . . are applicable thereto.” American Telephone and Telegraph
Co., (January 11, 1991). In interpreting Rule 14a-8(1)(8) (and its predecessor Rule 14a-
8(c)(8)), the Staff has repeatedly allowed companies to exclude proposals that question
the ability of particular individuals to serve as directors. PepsiCo. Inc., (February 1,
1999) (““We note that the proposal, together with the supporting statement, appears to
question the ability of two members of the board who PepsiCo indicates will stand for
reelection at the upcoming annual meeting to fulfill the obligations of directors.”); Delta
Alir Lines, Inc., (July 21, 1992) (“In the staff’s view, the proposal calls into question the
qualifications of at least one director for reelection and thus the proposal may be deemed
an effort to oppose the management’s solicitation on behalf of the reelection of this
person.”); American Telephone and Telegraph Co., (January 28, 1983) (“In this regard, it
would appear that the proposal is designed to question the ability of the present members
of the Board to serve in such capacity, and therefore may be deemed to be an effort to
oppose their solicitation for reelection.”). That is exactly what the Nomination Proposal
does.

The supporting statement attached to the December 10 Letter calls for the
resignation of the current board of directors and the election of a slate of new
independent directors. The supporting statement serves to disparage existing directors
(two of whom we understand will be nominated for reelection at the 2003 Annual
Meeting), while the Proponent intends to offer alternative candidates for election to the

PHTRANS\384875\6
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Board. In addition, as more fully discussed below, the Proponent is the sole named
plaintiff in a class action lawsuit recently filed against the Company in the United States
District Court for the District of New Jersey (Trenton) relating to matters similar to those
set forth in the Proposals. The Complaint alleges, among other things, that the
Company’s officers and the Board breached certain fiduciary duties owed to shareholders
and seeks the removal of the current Board as a remedy.

While the Proponent has apparently attempted to construct the wording of the
Nomination Proposal so that it appears to be a broad, generic proposal to establish a
policy for board nominations, the supporting statement attached to the December 10
Letter and the Complaint recently filed against the Company demonstrate that the
Nomination Proposal is an attack on the composition of the current board of directors,
and an effort to undermine the Company’s solicitation of support for the incumbent
directors up for re-election at the 2003 Annual Meeting. The Proponent is not only
seeking removal of the current Board but also is intending to nominate a new slate of
directors thereby setting up a scenario for a contested election. The shareholder proposal
rules, however, are not intended to permit use of the proxy statement to promote an
election contest. Our research reveals no situation in which the Staff of the Division of
Corporation Finance has required the inclusion in a company’s proxy materials of a
shareholder proposal from someone who has announced an intention to engage in an

election contest. Accordingly, the Company may properly omit the Nomination Proposal
under Rule 14a-8(1)(8).

B. The Declassification Proposal Relates to the Election of Directors, is
Designed to Further the Proponent’s Personal Interests and is Vague and
Misleading in Violation of Rule 14a-9.

The Declassification Proposal would require the Board to “eliminate the staggered
Board and other charter and bylaw impediments that would allow independent
stockholder nominees to stand for election as independent members of the Board of
Directors.”

As discussed above, under Rule 14-8(i)(8), a proposal can be omitted if it relates
to an election for membership on a company’s board of directors. If a proposal, when
implemented, would disqualify previously elected directors from completing their terms
on the board or disqualify nominees for directors at the upcoming meeting, then the
proposal can be omitted. The Staff has stated in the past that a proposal to declassify the
board of directors of a company should provide that it will not affect the unexpired terms
of the directors elected or appointed to the board at or prior to the upcoming annual
meeting. See The Boeing Co., (February 23, 1999); see also DT Industries, Inc., (August
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10, 2001); Dataproducts Corp., (April 25, 1990); Sears, Roebuck and Co., (February 17,
1989).

Pursuant to Section 2.02 of the Company’s Bylaws, the Board is divided into
three classes, with approximately one-third of the Board elected annually. Directors are
elected to serve three-year terms. Of the Company’s ten directors, only two are up for
election at the 2003 Annual Meeting. The Declassification Proposal contemplates that
the full Board should be elected at the 2003 Annual Meeting. If this would be the result
from approval of the Declassification Proposal, or even if the declassification were
required to be implemented at the following year’s annual meeting of shareholders, some
of the current directors would be prevented from completing terms for which they have
already been elected. Because this issue relates to an election to office, the Company
may properly omit the Declassification Proposal under Rule 14a-8(1)(8).

Moreover, under Rule 14a-8(1)(4), an issuer may exclude a stockholder proposal
if the proposal “is designed to result in a benefit to [the shareholder], or to further a
personal interest, which is not shared by the other shareholders at large.” The Staff has
determined that use of the shareholder proposal process to redress a personal grievance
and for personal advantage is an abuse of the process. See AmVestors Financial Corp.,
(March 31, 1992) (allowing omission of a proposal submitted by a shareholder seeking to
wage a proxy contest); Computer Network Corp., (June 16, 1983) (proposal excluded
under circumstances which provided substantial evidence that proponent was involved in
takeover attempts of the company at the time proponent submitted proposals designed to
facilitate a change in control). In addition, the Staff has in the past permitted the
exclusion of proposals in situations where the proponent was also a plaintiff in an action
against the Company. See Storage Technology Corp., (March 21, 1994 and March 23,
1993) (permitted exclusion of proposals where proponent was a plaintiff in a shareholder
class lawsuit against the company involving alleged securities laws violations); Ford
Motor Co., (March 24, 1992); Crown Central Pertroleum Corp., (March 4, 1999)
(permitted exclusion of proposal where proponent had been a named plaintiff in a
shareholder derivative suit that charged certain directors with breach of fiduciary duty).

In this instance, it is clear from the Proposal itself that the Proponent is seeking to
gain a personal advantage. The supporting statement attached to the December 10 Letter
calls for the resignation of the current board of directors and the election of a slate of new
independent director that the Proponent intends to nominate. The Proponent is raising the
Declassification Proposal in order to facilitate a potential takeover by attempting to gain
seats on the Board as quickly as possible. Although the Proponent claims to be taking
this action in the interests of all shareholders of the Company, the Proponent stands to
derive a special benefit from adoption of the Declassification Proposal, over and above
any benefit that the Proponent claims might be available to the other shareholders at
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large. In requesting elimination of the staggered Board and other anti-takeover
protections, the Proponent is seeking to gain a personal advantage in his quest for control
of the Company.

In addition, as referenced above, the Proponent is the sole named plaintiff in a
class action lawsuit recently filed against the Company in the United States District Court
for the District of New Jersey (Trenton) relating, in part, to matters similar to those set
forth in his “supporting statement.” The Company believes that the Proponent is
attempting to use the Company’s proxy materials to further his own continuing personal
vendetta against the Company and its management and to provide free publicity for the
allegations he is making in the lawsuit. Accordingly, the Company may properly exclude
the Proposals from its proxy materials pursuant to Rule 14a-8(i)(4) because the Proposals
are designed to result in a special benefit to, and to further a personal interest of, the
Proponent that is not shared by other Company shareholders at large.

In addition, under Rule 14a-8(1)(3), a proposal can be omitted if it violates the
Commission’s proxy rules, including Rule 14a-9, which prohibits statements in proxy
materials that are materially false and misleading. The Staff has determined that a
proposal is vague and misleading where a company and its shareholders might interpret
the proposal differently, such that “any action(s) ultimately taken by the Company upon
implementation of the proposal could be significantly different from the actions
envisioned by the shareholders voting on the proposal.” Occidental Petroleum Corp.,
(February 11, 1991); see Gannett Co.. Inc., (February 24, 1998) (proposal excluded
because it was “unclear what action the Company would take if the proposal were
adopted”); A.H. Belo Corp., (January 28, 1998) (proposal excluded because “neither the
shareholders voting on the proposal, nor the Company, would be able to determine with
reasonable certainty what measures the Company would take if the proposal was
approved”); Wendy’s International, Inc., (February 6, 1990) (proposal so vague as to be
misleading because it required the company to determine what constitutes an “anti-
takeover measure”).

The Declassification Proposal would require the Board to eliminate “other charter
and bylaw impediments that would allow independent stockholder nominees to stand for
election as independent members of the Board of Directors.” The Declassification
Proposal does not define “charter and bylaw impediments” and it is void of any guidance
that would allow the Board to determine what mandate was being given to it by the
shareholders if the proposal were adopted. The actions taken by the Board to implement
the Declassification Proposal could vary significantly from the actions envisioned by the
shareholders when voting on the proposal. Because this makes the Declassification
Proposal inherently vague and indefinite, it is misleading in violation of Rule 14a-9, and,
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therefore, the Company may properly omit the Declaséiﬁcation Proposal under Rule 14-

81)(3).

C. The Anti-Takeover Protection Elimination Proposal 1s Vague and
Misleading in Violation of Rule 14a-9.

The Anti-Takeover Protection Elimination Proposal would require the Board to
“eliminate the other anti-takeover provisions such as those preventing stockholder action
by written consent and preventing stockholders from calling a special meeting.”

The Rule 14a-9 analysis discussed above in connection with the Declassification
Proposal is also applicable to the Anti-Takeover Protection Elimination Proposal. The
Staff’s position in Wendy’s International is directly on point. In Wendy’s International,
the proposal requested that “the Board of Directors take steps necessary to eliminate all
anti-takeover measures previously adopted and refrain from adopting any in the future.”
The Staff noted that the proposal, if implemented, would require the company to
determine what constitutes an anti-takeover measure, and that such a determination
would have to be made without guidance from the proposal, and would be subject to
differing interpretations by shareholders voting on the proposal and the company if the
proposal were implemented. Therefore, the Staff concurred with the company’s view
that the proposal was misleading because any action ultimately taken by the company
upon implementation could be significantly different from the actions envisioned by
shareholders voting on the proposal.

The Anti-Takeover Protection Elimination Proposal does not define “other anti-
takeover provisions” and it is void of any guidance that would allow the Board to
determine what mandate was being given to it by the shareholders if the proposal were
adopted. Any actions taken by the Board to implement the Anti-Takeover Protection
Elimination Proposal could vary significantly from the actions envisioned by the
shareholders when voting on the proposal. Because this makes the Anti-Takeover
Protection Elimination Proposal inherently vague and indefinite, it is misleading in
violation of Rule 14a-9, and, therefore, the Company may properly omit the
Declassification Proposal under Rule 14-8(i)(3).

D. The Redemption Proposal is Designed to Further the Proponent’s Personal
Interests.

The Redemption Proposal would require the Board to “redeem the stockholder
rights plan (poison pill).”

As discussed above, Rule 14a-8(i)(4) provides that a company may exclude a
stockholder proposal if the proposal “is designed to result in a benefit to [the
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stockholder], or to further a personal interest, which is not shared by the other
shareholders at large.” A common issue that arises under this rule is whether a proposal,
that on its face appears to benefit all shareholders generally, may be excluded. See
Medalist Industries. Inc., (February 17, 1989) (proposal requiring that certain anti-
takeover measures be submitted to a vote of shareholders was excluded because it was
designed to result in a benefit to a fifteen percent shareholder who had indicated an
intention to pursue an acquisition of the company). The Commission has clarified that a
proposal may be excluded, despite being drafted in such a way that it might relate to
matters which may be of general interest to all security holders, if it is clear from the facts
that the proponent is using the proposal as a tactic to further a personal interest.

Exchange Act Release No. 19135, (October 14, 1982). As a consequence, the application
of this rule has frequently required the Staff to assess the proponent’s motivation, often
on the basis of correspondence and the proposal alone.

The Proponent is using the Redemption Proposal (and arguably all of the
Proposals) as a tactic to further a personal interest. In meetings with the Company, the
Proponent’s counsel has announced the intent of a group of investors represented by such
counsel in making a substantial investment in the Company. Although Proponent’s
counsel has subsequently denied that the Proponent would be a member of any such
group, that was the clear implication at the time the proposal was made. The Company
believes that the Proponent seeks to derive a special benefit from adoption of the
Redemption Proposal, over and above any benefit that the Proponent claims might be
available to the other shareholders at large. Specifically, the Proponent would not be able
to consummate a control transaction without Board approval with the current shareholder
rights plan in place. In requesting that the Board redeem the shareholder rights plan and
other anti-takeover protections, the Proponent is seeking to remove potential obstacles in
his attempt to gain control of the Company. Accordingly, the Company may properly
exclude the Redemption Proposal from its proxy materials pursuant to Rule 14a-8(i)(4)
because the Redemption Proposal is designed to result in a special benefit to, and to
further a personal interest of, the Proponent that is not shared by other Company
shareholders at large.

E. The Investigation Proposal Deals with Matters Relating to the Conduct of
the Company’s Ordinary Business Operations.

The Investigation Proposal would require the Board to “launch an independent
investigation of conflicts of interest involving MIIX, the MIIX Advantage transaction,
potential breaches of fiduciary duty by management that serve both companies, the theft
of corporate opportunity that deprives MIIX from re-entering the potentially lucrative
New Jersey malpractice market, the reasons for rejection of alternative transactions that
have been presented to the company as alternatives to the MIIX Advantage transaction,

PHTRANS\384875\6



DrinkerBiddle&Reath

Securities and Exchange Commission
February 27, 2003
Page 13

and to evaluate additional avenues to maximize stockholder value.”

Rule 14a-8(1)(7) permits an issuer to omit from its proxy materials a shareholder
proposal that “deals with a matter relating to the company’s ordinary business
operations.” The ordinary business exclusion has “a straightforward mission: to ‘relieve
management of the necessity of including in this proxy material security holder proposals
which relate to matters falling within the province of management.”” Exchange Act
Release No. 34-3903 (September 19, 1997). The Commission has explained that the
“general underlying policy of this exclusion is consistent with the policy of most state
corporate laws: to confine resolution of ordinary business problems to management and
the board of directors, since it is impracticable for shareholders to decide how to solve
such problems at an annual shareholders meeting.” Exchange Act Release No. 34-40018
(May 21, 1998). Accordingly, the Rule operates to exclude shareholder proposals that
seek to “micro-manage the company by probing too deeply into matters of a complex
nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.” Id.

The Investigation Proposal implicates these central policy considerations
underlying Rule 14a-8(1)(7). The Investigation Proposal, among other vague assertions
contained therein, appears to call for the shareholders to resolve that the Board “launch
an independent investigation . . . to evaluate additional avenues to maximize stockholder
value.”

As more fully discussed in the attached Opinion, it is the primary duty of the
Board under Delaware law to operate the Company in a manner designed to maximize
shareholder value. Pursuant to section 141(a) of the DGCL, the Board is responsible for
managing the business and affairs of the Company. Accordingly, it is the Board’s
responsibility to, among other things, determine the long-term strategic, financial and
organizational goals of the corporation and to approve formal or informal plans for the
achievement of these goals. The Staff has repeatedly taken the position that proposals
relating generally to a company’s corporate strategies are matters relating to the conduct
of a company’s ordinary business. See, e.g., Bob Evans Farms, Inc. (June 23, 1997)
(granting no-action request in which registrant noted that the Staff “has, on many
occasions, taken the position that stockholder proposals requesting a board of directors to
retain an independent third party (e.g. consultant, investment banker, etc.) to advise the
board on business strategies and alternatives to maximize shareholder value relate to
ordinary business operations and may be omitted”); see also Marsh Supermarkets, Inc.,
(May 8, 2000) (proposal recommending that the board engage an investment banker to
explore all alternatives to enhance the value of the company was directed at general
business strategies and operations). In addition, on several occasions, the Staff has held
that proposals requesting investigations of the registrant's business operations or the
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conduct of its management (or reports to shareholders covering such subjects) may be
omitted under Rule 14a-8(c)(7). See Potomac Electric Power Co., (March 3, 1992)
(proposal requiring company to hire an independent investigatory body to investigate and
report to shareholders about management tolerance of, or participation in, past conduct
which may have resulted in an impairment of stockholders’ equity); Southern Co.,
(March 13, 1990) (proposal to engage an “unbiased outside agency” to review and report
to shareholders on allegations of past “unethical activities” by management); Newport
Pharmaceuticals International, Inc., (August 10, 1984) (proposal to form a special
committee to investigate possible misconduct by officers and directors).

In those instances in which the Staff has not concurred that a proposal could be
omitted in reliance on Rule 14a-8(i)(7), the Staff found that the express and unambiguous
object of the proposal related to a specific decision about an extraordinary corporate
transaction, the implementation of which would require shareholder approval, such as a
sale, merger or other disposition of the company. See Bergen Brunswig Corp., (Dec. 6,
2000) (proposal urging board to effectuate a sale of the company); NCH Corp., (April 27,
2000) (same). The Investigation Proposal is sufficiently different. The Proponent does
not seek an extraordinary corporate transaction and the implementation of the
Investigation Proposal would not result in a fundamental change in the nature and
structure of the Company. Instead, the Proponent is requesting an investigation into the
business strategies and conduct of management.

The Investigation Proposal improperly intrudes upon matters that fall within the
direct and exclusive province of the Board. Under Delaware law, the Board has a
fiduciary duty to investigate certain corporate activities, including the activities of the
Company’s management. Also, the Board considers and implements alternative business
strategies and transactions aimed at maximizing the Company’s financial performance
and shareholder value as part of its ordinary business. Maximizing the value of a
company is the primary goal of the board of directors of a for-profit corporation. In
substance, the Proponent is dissatisfied with management’s business strategies. Thus, the
essence of the Proposal relates to non-extraordinary matters excludable from the
Company's proxy materials as relating to the Company’s ordinary business. The
Investigation Proposal is therefore properly excludable from the Company's proxy
materials under Rule 14a-8(i)(7).
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V. Conclusion

In light of the foregoing, we believe that the Company may properly omit the
Proposals from its 2003 proxy materials.

The Company appreciates the Staft’s consideration of these matters and the

undersigned is prepared to respond to any questions the Staff may have in the course of
its review.

Very truly yours,

H-etaq el Jy.

H. John Michel, Jr.

HIM

cc: Harvey J. Kesner, Esq.
Counsel to Stuart Glasser, M.D.
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This is in response to your request for our opinion whether stockholder proposals

dated December 10, 2002, as revised on January 17, 2003 (the "Proposals"), submitted to The

MIIX Group, Incorporated, a Delaware corporation (the "Company"), by Stuart Glasser may be

omitted from the Company's proxy statement and form of proxy for its 2003 annual meeting of

stockholders pursuant to Rule 14a-8 under the Securities Exchange Act of 1934,

It is our opinion that, as a matter of Delaware law, the Proposals may be omitted

(1) pursuant to Rule 14a-8(1)(1) because the Proposals are not a proper matter for stockholder

action, (2) pursuant to Rule 14a-8(i)(2) because the Proposals violate Delaware law, and

(3) pursuant to Rule 14a-8(1)(13) to the extent that one of the Proposals would, in effect, require

the Company to increase its dividend payments in an amount equal to the redemption price of the

rights. The reasons for our opinion are set forth below.

I.

THE PROPOSALS.

The Proposals read as follows:
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Specifically, [ request that you vote to approve of resolutions that
require the MIXX Board:

nominate director candidates such that, if elected, a substantial
majority of directors would be independent, and if sufficient
independent directors are elected, to appoint entirely independent
audit, compensation, governance and nominating committees; and

eliminate the staggered Board and other charter and bylaw
impediments that would allow independent stockholder nominees to
stand for election as independent members of the Board of Directors;
and

eliminate the other anti-takeover provisions such as those preventing
stockholder action by written consent and preventing stockholders
from calling a special meeting; and

redeem the stockholder rights plan (poison pill); and

launch an independent investigation of conflicts of interest involving

MIIX, the MIIX Advantage transaction, potential breaches of

fiduciary duty by management that serve both companies, the theft of

corporate opportunity that deprives MIIX from re-entering the

potentially lucrative New Jersey malpractice market, the reasons for

rejection of alternative transactions that have been presented to the

company as alternatives to the MIIX Advantage transaction, and to

evaluate additional avenues to maximize stockholder value.

The Proposals seek to require the Board of Directors of the Company (the
"Board") to take actions that can be broken down into five distinct matters. The first proposal
(the "Nomination Proposal") would require the Board to nominate candidates for director such
that, if elected, a substantial majority of directors would be independent. The second proposal
(the "Declassification Proposal") would require the Board to eliminate the Company's staggered
board as well as other charter and bylaw provisions that would allow independent stockholder
nominees to stand for election to the Board. The third proposal (the "Anti-Takeover Protection

Elimination Proposal”) would require the Board to eliminate the provisions of the Company's

Restated Certificate of Incorporation (the "Restated Certificate") and By-laws preventing
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stockholder action by written consent and preventing stockholders from calling a special
meeting. The fourth proposal (the "Redemption Proposal") would require the Board to redeem
the Company's stockholders rights plan. The fifth proposal (the "Investigation Proposal") would
require the Board to launch an independent investigation of, inter alia, conflicts of interest of the
Company, potential breaches of fiduciary duty by management and to evaluate additional

avenues to maximize stockholder value.

II. THE PROPOSALS MAY BE OMITTED PURSUANT TO RULE 14A-8(i)(2)
BECAUSE THEY SEEK TO HAVE THE BOARD OF DIRECTORS ABDICATE
ITS FIDUCIARY DUTIES.

It is our opinion that the Proposals may be omitted because the action that they
seek to require the Board to take, pursuant to the Declassification Proposal, the Anti-Takeover
Protection Elimination Proposal and the Redemption Proposal, would constitute an abdication of
the Board's fiduciary duties in violation of Delaware law, which does not permit a board of
directors to delegate to stockholders its duty to make the determination whether to maintain a
rights plan or any other anti-takeover protections. Moreover, the Nomination Proposal and
Investigation Proposal, in violation of Delaware law, would require the Board to nominate
certain candidates and launch certain investigations regardless of how the members of the Board

would exercise their own informed business judgment on those matters.

A, The Power and Duty to Determine Whether to Maintain the
Rights Plan or the Company's Other Anti-Takeover
Protections Reside in the Board.

Section 141(a) of the Delaware General Corporation Law (the "DGCL"),

described by the Delaware Supreme Court as the "bedrock of the General Corporation Law,"
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places the responsibility for managing the affairs of a Delaware corporation on its board of

directors, not its stockholders:

The business and affairs of every corporation organized under this
chapter shall be managed by or under the direction of a board of
directors, except as may be otherwise provided in this chapter or in
its certificate of incorporation.

8 Del. C. § 141(a); Pogostin v. Rice, 480 A.2d 619, 624 (Del. 1984) ("The bedrock of the

General Corporation Law of the State of Delaware is the rule that the business and affairs of a

corporation are managed by and under the direction of its board."); Smith v. Van Gorkom, 488

A.2d 858, 872 (Del. 1985) ("Under Delaware law, the business judgment rule is the offspring of
the fundamental principle, codified in 8 Del. C. § 141(a), that the business and affairs of a
Delaware corporation are managed by or under its board of directors.”); Paramount

Communications, Inc. v. Time, Inc., Del. Ch., C.A. Nos. 10866, 10670, 10935, Allen, C., slip op.

at 77-78 (July 14, 1989), affd, 571 A.2d 1140 (Del. 1989) ("directors, not shareholders, are
charged with the duty to manage the firm").
The Delaware Supreme Court recently reaffirmed, in the strongest terms, that

decisions with respect to a rights plan are solely for the board, and not the stockholders. Leonard

Loventhal Account v. Hilton Hotels Corp., 780 A.2d 245 (Del. 2001). A board's authority and
duty under Section 141(a) include not only the authority and duty to decide whether to adopt a
rights plan but also whether to maintain one in place after its adoption.'! The Board adopted a
rights plan in 2001 and has elected to maintain it in place since that time. Moreover, the Board

determined to include several anti-takeover protections in its Restated Certificate and By-laws,

! Hilton Hotels, supra; Quickturn Design Systems, Inc. v. Shapiro, 721 A.2d 1281 (Del.
1998); Moran v. Household Int'l, Inc., 500 A.2d 1346 (Del. 1985).
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including the staggered board provision, the prohibition against stockholders acting by written
consent and the provision preventing stockholders from calling a special meeting. The Delaware
Supreme Court has emphasized that a board has "both the power and duty" to erect and maintain
defenses if the board determines, in the exercise of its independent judgment in accordance with

its fiduciary duties, that doing so is in the best interests of the stockholders. Unocal Corp. v.

Mesa Petroleum Co., 493 A.2d 946, 949 (Del. 1985). Under the Proposals, however, the Board

is asked to withhold its judgment on these matters and instead defer to a vote of the stockholders.

B. Limitations on the Power and Duty of the Board to Decide
Whether to Maintain the Rights Plan or the Company's Other
Anti-Takeover Protections Are Impermissible.

In Quickturn Design Systems, Inc. v. Shapiro, 721 A.2d 1281 (Del. 1998), the

Delaware Supreme Court struck down a "delayed redemption" provision of a rights plan because
that provision limited the board's absolute discretion to determine whether to maintain the plan
or to eliminate it by redeeming the rights. More recently, in Hilton Hotels, the Delaware
Supreme Court made clear that stockholders cannot overrule a board's decision to have a rights
plan.

The Court in Quickturn emphasized that Section 141(a) of the DGCL gives a
board "full power to manage and direct the business and affairs of a Delaware corporation." 721
A.2d at 1292 (emphasis in original). Even though the provision at issue only restricted the
board's ability to redeem the rights for a limited period of time, such a limitation on the board's
authority violated Section 141(a) because it prevented the board from "completely discharging
its fundamental management duties.” Id. at 1291 (emphasis in original). Thus, Section 141(a)

does not permit limits, other than in the certificate of incorporation itself, on a board's discretion
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to decide whether to redeem a rights plan. The Restated Certificate does not contain any such
limit. To the contrary, Article IV(e) of the Restated Certificate provides that "[a]ll corporate
powers and authority of the Corporation (except as at the time otherwise provided by law, by this
Certificate of Incorporation or by the By-laws) shall be vested in and exercised by the Board of
Directors." No provision of the Restated Certificate or the Company's By-laws otherwise
provides. In addition, Article V of the Restated Certificate specifically authorizes the Board to
create and issue rights such as those issued pursuant to the Company's rights plan.

The Hilton Hotels decision is the most recent instance in which the Delaware
Supreme Court has addressed the division of authority between directors and stockholders with
respect to rights plans. In that case a stockholder argued that it could not be bound by a rights
plan that the board had adopted without stockholder approval. Citing the seminal Delaware

decision approving rights plans, Moran v. Household Int'l, Inc., 500 A.2d 1346 (Del. 1985), the

Court rejected this assertion out of hand, saying:

Moran addressed a fundamental question of corporate law in the
context of takeovers: whether a board of directors had the power
to adopt unilaterally a rights plan the effect of which was to
interpose the board between the shareholders and the proponents of
a tender offer. The power recognized in Moran would have been
meaningless if the rights plan required shareholder approval.
Indeed it is difficult to harmonize Moran's basic holding with a
contention that questions a Board's prerogative to unilaterally
establish a rights plan.

Hilton Hotels, 780 A.2d at 249. Just as it is the board's prerogative unilaterally to establish a
rights plan, so too is it the board's unilateral prerogative to make the determination whether to

maintain the plan or to eliminate it by redeeming the rights. The Redemption Proposal requests
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that the Board place an impermissible limitation on that prerogative by deferring to a stockholder
vote on whether to redeem the rights.

The decisions of the Delaware Supreme Court in Quickturn and Hilton Hotels are

consistent with, and premised upon, fundamental principles of Delaware law regarding directors'
fiduciary duties with respect to rights plans and anti-takeover measures in general developed by
the Court over the years. The Court has said that a limitation on the board's authority with
respect to such measures "impermissibly circumscribes the board's statutory power under Section

141(a) and the directors’ ability to fulfill their concomitant fiduciary duties." Quickturn, 721

A.2d at 1293 (emphasis added). As discussed in Part II.A., supra, in its landmark Unocal
decision, the Delaware Supreme Court emphasized that a board has "both the power and duty" to
erect and maintain defenses if the board determines, in the exercise of its independent judgment
1In accordance with its fiduciary duties, that doing so is in the best interests of the stockholders.
Unocal, 493 A.2d at 949. Indeed, the board's "power and duty” to protect the corporation is the
cornerstone of the Delaware Supreme Court's decision in Moran, where the Court first upheld the
validity of rights plans. The Court there made clear that a board is subject to the same
unremitting fiduciary obligation whether considering the adoption, or the redemption, of a rights

plan. Only the board has the power, and the concomitant duty, to make such decisions.’ See

See Moran, 500 A.2d at 1357 ("The ultimate response to an actual takeover bid must be
judged by the Directors' actions at that time, and nothing we say here relieves them of
their basic fundamental duties to the corporation and its stockholders."). Quickturn
makes clear that the same fiduciary obligation applies even to a new board elected in a
proxy contest on a platform of redeeming the rights plan, i.e., the board cannot take such
action simply because the stockholders effectively approved it by electing them, but
rather must make an independent fiduciary judgment whether such action truly is in the
best interests of the corporation and its stockholders as a whole at the time the action is
considered by the board. See Quickturn, 721 A.2d at 1292.
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also In re Pure Resources, Inc. S'holders Litig., Del. Ch., C.A. No. 19876, slip op. at 39-40 (Oct.

7, 2002) ("It quickly became settled that target boards could employ a poison pill and other
defensive measures to deflect a tender offer that was structured in a coercive manner . . . .").
C. The Duty of the Board to Determine Whether to Maintain the

Rights Plan or the Company's Other Anti-Takeover
Protections Cannot Be Delegated to the Stockholders.

The fundamental power and duty of the directors to decide whether to adopt or
maintain a rights plan or the Company's other anti-takeover protections cannot be delegated to
the stockholders, as would be the case if the Declassification Proposal, the Anti-Takeover
Elimination Proposal, and the Redemption Proposal were adopted. Such an abdication of
directorial responsibility would "violate[] the duty of each director to exercise his own best

judgment on matters coming before the board.” Abercrombie v. Davies, 123 A.2d 893, 899 (Del.

Ch. 1956), rev'd on other grounds, 130 A.2d 338 (Del. 1957) (quoted in Quickturn, 721 A.2d at

1292).
The Delaware Supreme Court has addressed the rule against "abdication" or
"over-delegation" of directorial authority, stating:

Directors may not delegate the duties which lie "at the heart of the
management of the corporation." A court "cannot give legal
sanction to agreements which have the effect of removing from
directors in a very substantial way their duty to use their own best
judgment on management matters."

Grimes v. Donald, 673 A.2d 1207, 1214 (Del. 1996) (citations omitted).’

Writing in the same case, the Chancellor stated that "the board may not either formally or
effectively abdicate its statutory power and its fiduciary duty to manage or direct the
management of the business and affairs of this corporation." Grimes v. Donald, Del. Ch.,

(Continued. . . )
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The primacy of the board's role -- and the undelegable nature of the duties the
Declassification Proposal, the Anti-Takeover Elimination Proposal and the Redemption Proposal
would seek to delegate to the Company's stockholders -- is nowhere clearer than in the takeover
context. As stated by Chancellor Allen, "in recent years the Delaware Supreme Court has made

it clear -- especially in its jurisprudence concerning takeovers, from Smith v. Van Gorkom

through QVC v. Paramount Communications -- the seriousness with which the corporation law

views the role of the corporate board." In re Caremark Int'l Inc. Deriv. Litig., 698 A.2d 959, 970

(Del. Ch. 1970) (footnote omitted). Indeed, the Delaware Supreme Court has gone so far as to
say that a board breached its fiduciary duties by playing a passive role in an auction of the
company, stating that a board "may not avoid its active and direct duty of oversight in a manner

as significant as the sale of corporate control." Mills Acquisition Co. v. Macmillan, Inc., 559

A.2d 1261, 1281 (Del. 1989).

In another leading case, the Delaware Supreme Court rejected a claim that a
board's response to a pending tender offer, which included the board's refusal to redeem a rights
plan, should be struck down because a majority of the stockholders wished to tender. The Court
made clear that it was the duty of the board, not the stockholders, to make the decision at hand:

[Plaintiffs'] contention stems, we believe, from a fundamental
misunderstanding of where the power of corporate governance lies.
Delaware law confers the management of the corporate enterprise
to the stockholders' duly elected board representatives. The
fiduciary duty to manage a corporate enterprise includes the
selection of a time frame for achievement of corporate goals. That
duty may not be delegated to the stockholders.

(... continued.)
C.A. No. 13358, Allen, C., slip op. at 17 (Jan. 19, 1995), affd, 673 A.2d 1207 (Del.
1996).
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Paramount Communications, Inc. v. Time, Inc., 571 A.2d at 1154 (emphasis added). In short, a

board cannot have taken away from it, nor can it avoid by referring to stockholders, its exclusive
authority to decide whether to maintain a rights plan or other anti-takeover protections. Indeed, a
board that did so would expose itself to potential liability for abdication of its own non-delegable
responsibilities.

A board's inability to delegate such decisions to stockholders, or to simply defer
to the wishes of a stockholder majority, as the Proposals dictate, is clear from decisions of the

Delaware courts in other contexts, as well. In Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985),

the Delaware Supreme Court held that a board could not turn over to stockholders the decision
whether to enter into a merger; rather, the board was required to make an independent judgment
whether the merger was in the stockholders' best interests and affirmatively to recommend the
merger to stockholders before submitting it for their approval. Id. at 873 (stating that board has a
duty to make informed, independent decision regarding merger agreement and "may not abdicate
that duty by leaving to the shareholders alone the decision to approve or disapprove the

agreement"). Similarly, in McMullin v. Beran, 765 A.2d 910 (Del. 2000), the Delaware

Supreme Court held that the board of a corporation with an 80% stockholder who clearly could
replace the board, and veto any transaction that the board recommended, nonetheless had an
unmitigated duty to exercise its independent judgment whether to approve a merger transaction
proposed by the 80% stockholder. Id. at 919-20 (stating that the board "could not abdicate its
obligation to make an informed decision on the fairness of the merger by simply deferring to the

judgment of the controlling stockholder").
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Stockholders are not powerless simply because they do not have the ability to
control a board's decisions with respect to a rights plan or other anti-takeover protections. Under
the Delaware corporation law, their ultimate power is exercised at the ballot box, where they can
vote out directors whose view of protecting the corporation differs from their own:

If the stockholders are displeased with the action of their elected

representatives, the powers of corporate democracy are at their
disposal to turn the board out.

Unocal, 493 A.2d at 959. That stockholders can vote out directors for making decisions with
which they disagree does not, however, permit stockholders to dictate those decisions in the first
place, as the authorities discussed above demonstrate. Similarly, and as those same authorities
demonstrate, the directors may not abdicate their decision-making responsibility by simply
deciding to take instructions from a stockholder majority. Instead, directors have a statutory and
fiduciary duty to make their own, independent decision on a matter such as whether to maintain a

rights plan or other anti-takeover protections.

D. The Redemption Proposal Impermissibly Requires the
Expenditure of Corporate Funds.

The Redemption Proposal would require the Company, upon its adoption, to
redeem each outstanding right at a price of $0.001 per right. This would require the Company to
expend approximately $13,300 (the "Redemption Price") plus legal and administrative expenses.
As the Redemption Proposal calls for an authorization directly by the stockholders of the
expenditure of corporate funds to redeem the rights, it would usurp the authority vested in the
Board under Section 141. The Delaware Court of Chancery has recognized that the expenditure

of corporate funds clearly falls within the directors' discretion under Section 141:



The MIIX Group, Incorporated
Page 12
February 24, 2003

[T]o grant emergency relief [that would prohibit the board from
expending funds the corporation had received upon issuance of its
stock] would represent a dramatic incursion into the area of
responsibility created by Section 141 of our law. The directors of
[the corporation], not this court, are charged with deciding what 1s
and what is not a prudent or attractive investment opportunity for
the company's funds.

UIS, Inc. v. Walbrow Corp., C.A. No. 9323, slip op. at 7-8 (Del. Ch. Oct. 6, 1987). See also

Radiation Care, 1994 SEC No-Act. LEXIS 841 (Dec. 22, 1994) (providing no-action relief in

connection with stockholder proposal purporting to authorize the expenditure of corporate funds
because such authorization would have been "effected by shareholders without any concurring
action by the board of directors,” which would be "inconsistent with Section 141(a) of the

Delaware General Corporation Law").

E. The Duty of the Board to Determine Which Candidates to
Nominate as Directors Cannot Be Delegated to Stockholders.

The Nomination Proposal would require the Board to nominate director
candidates such that, if elected, a substantial majority of directors would be independent. Such a
mandate would limit the Board's exercise of its fiduciary duties in determining which candidates
to nominate to the Board in violation of Delaware law. The prohibition in Section 141 against
directors delegating certain fundamental duties was applied to a board's duty with respect to

selecting future directors in Chapin v. Benwood Foundation, Inc., 402 A.2d 1205 (Del. Ch.

1979), affd on other grounds sub nom, Harrison v. Chapin, 415 A.2d 1068 (Del. 1980) (per

curiam). In Chapin, the Delaware Court of Chancery invalidated an agreement among the
trustees of a non-profit corporation that bound such trustees to maintain the number of

trusteeships at four, and to fill vacancies in those positions with successors to be determined as
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set forth in that agreement. The Court found that the agreement was invalid because the trustees
surrendered essential management powers:

[T]he decision here should be controlled by the long-standing rule

that directors of a Delaware corporation may not delegate to others

those duties which lay at the heart of the management of the
corporation.

Chapin, 402 A.2d at 1210. The Court applied delegation principles to agreements that bind
directors in the future because, like contemporaneous delegations, such agreements deprived the
stockholders of the directors’ business judgment.

In other words, the tying of future boards' hands constitutes a prospective
delegation of their management prerogatives; when the time for directors to act ripens, they will
be unable to apply their directorial discretion. The Chapin court cited the Chancery Court's
decision in an earlier case as expressing the following "fundamental principle which permeates”
those cases involving the delegation of directors' duties:

So long as the corporate form is used as presently provided by our

statutes this Court cannot give legal sanction to agreements which

have the effect of removing from directors in a very substantial

way their duty to use their own best judgment on management
matters.

Id. at 1211 (quoting Abercrombie v. Davies, 123 A.2d 893, 899 (Del. Ch. 1956, rev'd on other

grounds, 130 A.2d 338 (Del. 1957)).

Significantly, the Chapin court found that the trustees had "a duty to use their best
judgment in filling a vacancy on the board of trustees as of the time the need arises." Id. Here,
similarly, the hands of future boards must not be tied with respect to the types of nominees for

future board elections; that decision must be made at the "time the need arises." The Nomination
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Proposal would require the Company to violate Delaware law by delegating duties that "lay at
the heart of the management of the corporation."”
F. The Duty of the Board to Determine Whether to Launch the

Investigations Required Under the Investigation Proposal
Cannot be Delegated to Stockholders.

The Investigation Proposal would require the Board to launch an independent
investigation of conflicts of interest, breaches of fiduciary duty and the reasons for rejection of
transactions presented to the Company, and would require the Board to evaluate additional
avenues to maximize stockholder value. Such requirement would limit the Board's exercise of
its fiduciary duties in these matters in violation of Delaware law. Delaware law recognizes the
duty of the board of a Delaware corporation with respect to investigating matters such as
conflicts of interest and breaches of fiduciary duty in its requirement that before a stockholder
brings a derivative lawsuit, the stockholder must first request that the board of directors consider
bringing such lawsuit. This requirement has been described as "a recognition of the fundamental

precept that directors manage the business and affairs of the corporation." Aronson v. Lewis,

473 A.2d 805, 812 (Del. 1984). Accordingly, the determination whether to pursue any such

claim must be made by the board in the exercise its fiduciary duties. See Grimes v. Donald, 673

A.2d 1207, 1215 (Del. 1996) ("If a claim belongs to a corporation, it is the corporation, actihg
through its board of directors, which must make the decision whether or not to assert the
claim."). The Investigation Proposal, however, would require the Board to launch the
investigations contemplated thereby, regardless of how the Board would exercise its fiduciary
duties regarding such matters in violation of Delaware law. Moreover, any decisions regarding

maximizing stockholder value are to be made by the Board in the exercise of its fiduciary duties
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and, to the extent the Investigation Proposal results in the delegation of any such determination

to the Company's stockholders, it violates Delaware law.

III. THE PROPOSALS MAY BE OMITTED PURSUANT TO RULE 14A-8(i)(1)
BECAUSE THEY ARE NOT A PROPER MATTER FOR STOCKHOLDER
ACTION UNDER DELAWARE LAW.

The Proposals may be omitted from the Company's 2003 proxy statement and
form of proxy pursuant to Rule 14a-8(i)(1), which permits the omission of a stockholder
proposal "if the proposal is not a proper subject for action by shareholders under the laws of the
jurisdiction of the Company's organization." As discussed in Part II, supra, Section 141(a) of the
DGCL provides that the business of a corporation is to be managed by its directors. The
Proposals, if adopted, would require the Board to take various actions, including nominating
independent director candidates, eliminating the staggered board and the Company's other anti-
takeover protections, redeeming the Company's stockholder rights plan and launching various
independent investigations, regardless of how the members of the Board would exercise their
own informed business judgment on those matters. These matters fall within the purview of the
business and affairs of the Company, which are to be managed by or under the direction of the
Board as mandated by Section 141(a) of the DGCL. In addition, the Proposals are not precatory;
they are not cast as a request or a recommendation. The staff (the "Staff") of the Division of
Corporation Finance of the Securities and Exchange Commission has consistently concurred that
a shareholder proposal mandating or directing a company's board of directors to take certain
action is inconsistent with the discretionary authority granted to a board of directors under state
law and violative of Rule 14a-8(i)(1). See, e.g., Alaska Air Group, Inc., 2000 SEC No-Act.

LEXIS 479 (Mar. 26, 2000).
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Moreover, the Declassification Proposal and the Anti-Takeover Protection
Elimination Proposal would require amendments to the Restated Certificate because the
provisions authorizing the staggered board and prohibiting stockholder action by written consent
are found in the Restated Certificate. An amendment of these provisions would have to be made
in accordance with Section 242 of the DGCL. To effectuate an amendment to a corporation's
certificate of incorporation, Section 242(b)(1) requires that the board of directors first adopt "a
resolution setting forth the amendment proposed, declaring its advisability, and either calling a
special meeting of the stockholders entitled to vote in respect thereof for the consideration of
such amendment or directing that the amendment proposed be considered at the next annual
meeting of the stockholders." Then, if a majority of the outstanding stock entitled to vote on the
matter, and a majority of the outstanding stock of each class entitled to vote on the matter as a
class, have been voted in favor of the amendment, a certificate of amendment may be filed with
the Secretary of State of the State of Delaware to effect the amendment. The Proposals, as
written, mandate an amendment to the Company's certificate of incorporation by the action of the
Board. Therefore, the Declassification Proposal and the Anti-Takeover Protection Elimination
Proposal must be viewed as a unilateral attempt by the stockholders to amend the Restated
Certificate or as a command to the Board to effect that amendment. Neither is a proper subject
for stockholder action under Delaware law. The Staff has recognized that a proposal which
would circumvent the statutory scheme for charter amendments prescribed by Delaware law is

not a proper subject for shareholder action. See Watt Industries, Inc., 1998 SEC No-Act. LEXIS

704 (July 10, 1998); Hechinger Company, 1997 SEC No-Act. LEXIS 480 (March 28, 1997).
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IV.  THE PROPOSALS MAY BE OMITTED PURSUANT TO RULE 14A-8(i)(13)
BECAUSE THEY WOULD, IN EFFECT, REQUIRE THE COMPANY TO
INCREASE ITS DIVIDEND PAYMENTS BY AN AMOUNT EQUAL TO THE
REDEMPTION PRICE.

Under Rule 14a-8(1)(13), a company may omit a stockholder proposal if the
proposal relates to specific amounts of cash or stock dividends. The Redemption Proposal
would, in effect, require the Company to increase the Company's dividend payments in an
amount equal to the Redemption Price. The Staff has consistently permitted the exclusion of

proposals that seek to raise a corporation's dividend level either by a specific dollar amount or

according to a formula. See, e.g., Microsoft Corp., 2002 SEC No-Act. LEXIS 686 (Aug. 26,

2002); General Motors Corp., 2000 SEC No-Act. LEXIS 529 (Apr. 7, 2000).

* ® *

In summary, the Proposals seek to permit the stockholders of the Company, rather
than the Board, to decide, inter alia, whether the Company should avail itself of the protections
afforded by its rights plan and other anti-takeover protections, and is, therefore, not a proper
matter for stockholder action and is violative of Delaware law. In addition, the Proposals would
impermissibly require the Company to expend corporate funds and would, in effect, require the
Company to increase its dividend payments. Accordingly, it is our opinion that the Proposals
may be omitted from the Company's proxy materials pursuant to Rule 14a-8(i)(1), Rule 14a-
8(1)(2) and Rule 14a-(1)(13).

Very truly yours,
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Re:  The MIIX Group, Incorporated
Response to Request to Exclude Shareholder
Proposals of Stuart Glasser, M.D. Under Rule 14a-8(e)

Gentlemen:

We represent Stuart Glasser, M.D., the proponent of a corporate governance resolution
(the “Resolution”) for inclusion in the management proxy statement (the “Proxy Statement”) for
The MIIX Group, Incorporated ("MIIX" or the "Company") for the 2003 Annual Meeting of
Shareholders (the "Annual Meeting") to be held on May §, 2003.

We have been provided with a copy of a letter dated February 27, 2003 (the “Opposing
Letter”) from Drinker Biddle & Reath, counsel to MIIX, supplementing letters dated January 22,
2003 and January 17, 2003, addressed to the staff of the Office of Chief Counsel objecting to the
inclusion of the Glasser Resolution in the Proxy Statement. For reasons set forth in the
Opposing Letter, MIIX seeks confirmation that the staff of the Division of Corporation Finance
will not recommend enforcement action if MIIX excludes the Glasser Resolution and supporting
statement from the 2003 Annual Meeting management Proxy Statement. For the reasons set
forth in our letter dated January 17, 2003 and herein, we disagree with the assertion that Dr.
Glasser’s proposal may be omitted under any circumstances.

Dr. Glasser’s Resolution satisfies each of the requirements of Rule 14a-8 and must be
included in the MIIX Proxy Statement. The single Resolution, together with a brief supporting
statement, contains fewer than 500 words. No objection to the Resolution was timely made by -
the Company within the 14 day period permitted and therefore no objection to the proposal’s
inclusion in the Proxy Statement may properly be made before the Securities and Exchange
Commission (“SEC”) under any of the rules or regulations of the SEC under the Securities



Exchange Act of 1934, as amended (the “Exchange Act”). Furthermore, as more specifically
described below, none of the bases cited by the Company for objection in the Opposing Letter
are applicable.

The Company seeks through the no-action position sought from the staff, to continue to
monopolize its access to the corporate machinery that applicable Delaware law and SEC Rules
reserve to the shareholders, but permit to be utilized by management only while observing their
fiduciary duties to sharcholders generally. Company management alone controls the proxy
machinery. Without imposing obligations on the Company to include a valid corporate
governance proposal public shareholders of MIIX will have been disenfranchised in their rights
to communicate with other shareholders and seek consensus, rights preserved for the
shareholders through the proxy machinery.  The Commission has long encouraged
communication among shareholders and has adopted numerous amendments to the proxy rules
and regulations in furtherance of this important right. See Release 34-31,326 (Oct 16, 1992),
Release 34-30,849 (June 24, 1992), and Release 34-29,315 (June 17, 1991).

The Opposing Letter points out that the Company and certain members of management
are presently defendants in a civil action pending in the United States District Court for the
District of New Jersey, in which class certification is being sought alleging, among other things,
that management of the Company improperly undertook a series of transactions with a company
established by management, but owned by other investors not the sharecholders of the Company,
and transferred valuable business and assets of the Company to their new company without
appropriate authorization by any independent members of the Board of Directors or the
shareholders and without adequate consideration. Such action alleges, among other things,
violations of Rule 10b-5 and Rule 14a-9 under the Exchange Act. The action also alleges that
the Company’s proxy statement for the year ended December 31, 2002 failed to disclose
management’s interest in such new company known as MIIX Advantage Insurance Company of
New Jersey (“Advantage”) and compensation and benefits expected to be derived therefrom. As
a result, plaintiff intends to move to invalidate the results of the prior year’s election of directors
and for other relief. The Proponent, plaintiff in the class action, has made appropriate demand
on the Company to undertake an internal investigation and has been refused. Without an
effective means to pursue shareholder consensus and support through the proxy machinery which
is dominated and controlled by the very persons whose actions are proposed to be investigated,
an important tool would be denied to shareholders and shareholder suffrage rights would be
damaged. To assure that the means exist to investigate self-dealing interested transactions that
appear to have occurred at the Company in connection with the Advantage transaction the staff
should deny the request for a no-action position. That a separate action has been commenced
alleging prior breaches of fiduciary duty should not provide a basis to prohibit current efforts by
shareholders to assure transparency in management actions and adoption of appropriate
corporate governance practices. The Company seeks to prevent the facts of the Advantage
transaction from being investigated because they may face civil liability for such acts as well as
place in jeopardy their own continued association with the Company. A Company officer faced
with the facts as represented in the Company’s own press releases and prior public filings would
be obligated even to report such matters for investigation by the SEC. The staff should consider
the allegations herein as a basis for referral for investigation to the Division of Enforcement.



This following paragraphs respond to the numbered paragraphs set forth in the Drinker
Biddle & Reath Opposing Letter as set forth below.

Par 1. The Proposal

The Opposing Letter claims that the Proponent proposal consists of more than a single
proposal. The Opposing Letter also claims that the proposal would require certain action be
taken by the Company on a shareholder vote, rather than through the medium of the Board of
Directors as the proper vehicle to initiate corporate actions. To the contrary, the proposal is
precatory inasmuch as it seeks to authorize the Board of Directors to take the steps indicated.
The Proponent’s proposal, in its entirety, is a single proposal in support of adoption of a
corporate governance initiative addressed to matters that singly allow the Advantage transaction
to withstand scrutiny - entrenchment of management through anti-takeover provisions, failure to
nominate or elect independent directors, and the protection those measures and the poison pill
afford management in their actions with respect to the Advantage transaction. The elements of
the single proposal all emanate from one concept - the protection of shareholders from the self-
dealing interested transaction embodied in the Advantage plan and the immediate harm that
threatens through elimination of anti-takeover provisions and appointment of independent board
members. Proponent agrees to the replacement of the word “require” with the word “request” to
clarify the precatory nature of the proposal. See Computer Horizons Corp. 1993 SEC No-Action
Letter, Lexis 572 (Apr. 1, 1993); Citicorp, 1994 SEC No-Action Letter, Lexis 56 (Jan 4, 1994).
See Guest Supply Inc., SEC No-Action Letter, 1998 WL 741094 (Oct. 21, 1998).

Par II. Procedural Grounds for Exclusion

A. The Proponent Failed to Satisfy Eligibility Requirements Under Rule 14a-8(b).

On February 20, 2003 MIIX first announced the record date (March 21, 2003) for the
2003 Annual Meeting of Shareholders to be held on May 8, 2003. As of March 21, 2003, Dr
Glasser continues to own several hundred thousand shares of the common stock of the Company
and intends to continue to hold such shares through the date of the meeting. However, at the
time of Dr. Glasser’s letter notifying the Company of the proposal no date had been set for the
Annual Meeting and the Company’s by-law provisions requiring advance notice of proposals
could not have been satisfied had Dr. Glasser waited until February 20, 2003 to deliver his
notice. Accordingly, there was no realistic opportunity for Dr. Glasser to state as to a meeting
that did not yet exist that he would continue to hold such shares through an unknown future date.
Furthermore, the Company’s 2002 Proxy contains false and misleading information concerning
the date by which such a notice would have had to been received and the implications of a date
for the subsequent meeting which has been addressed previously. Accordingly, Proponent has
satisfied all of the Requirements Under Rule 14a-8.

B. The Proponent Submitted Multiple Proposals in Violation of Rule 14a-8(c).

See Response Par. I, above.



Par III. State Law Grounds For Exclusion

None of the reasoned grounds presented in the Opposing Letter and supported by the
opinion of Morris, Nichols, Arsht & Tunnel (“MNAT”) that state law makes the proposed action
not a proper action by shareholders of a Delaware corporation are proper reasons for exclusion of
the proposal. The proposal does not require the taking of any action as a result of a vote of
stockholders wherein such action is within the province of actions traditionally preserved for
initiation by a Board of Directors. The proposal explicitly addresses a resolution directed to the
Board of Directors of the Company. As such, the manner, timing and procedure for
implementation of the precatory resolution as well as the elements of the resolution implemented
by the Company, remain matters to be determined by the Board of Directors in the proper
exercise of their fiduciary duties and responsibilities to shareholders generally.

Whether or not the manner of implementation of the proposal, if adopted, violates state
law, or for that matter whether the Advantage transaction, adoption of the poison pill in the face
of an arms-length third-party proposal, adoption of staggered terms and other anti-takeover
provisions detrimental to shareholders violate state law as pursued by the Company, are matters
for the courts to determine and are the subject of pending litigation. It is not surprising or
unexpected that management, as evidenced by the opinion of MNAT, would have a position
contrary to Proponent on the issues. It would be wholly-improper for the staff to side with
defendants in concluding the proposal represents a prospective breach of Delaware law, yet not
consider the actions leading to the proposal, particularly where a civil case alleging corporate
governance abuse is presently in litigation. To do so without benefit taken from full
consideration of legal issues applicable to the Advantage transaction and the need for
investigation would unnecessarily hinder the rights of Proponent to pursue corrective actions in a
manner authorized under the Exchange Act. Accordingly, for the staff to be influenced in any
manner whatsoever by the MNAT opinion in determining to issue a no-action letter would be
improper.

Par 1V. Additional Substantive Grounds for Exclusion

The proposal has no bearing on any future efforts that the Proponent may take to exercise
rights to nominate or elect a slate of directors as permitted under applicable law and the
- Company’s own by-laws. The proposal does not request that any particular nominee be elected
nor does it seek to elevate a shareholder proposal into a means to elect Proponent’s candidates at
the Annual Meeting. The proposal does not suggest that any director may not complete any
current term nor that any currently elected director be removed as a result. Declassifying the
board will not affect the unexpired terms of the directors elected or appointed to the Board, and
Proponent would agree to inclusion of a statement to that effect. The proposal does not seek a
personal benefit but a benefit to be derived by shareholders generally.

Conclusion
Fundamentally, the proposal and Proponent’s efforts are directed to joint goals of

independence of Boards of Directors and addressing problems faced when interested directors in
a public company undertake transactions in which they stand to benefit at the expense of the



shareholders of the Company for whom they serve. Advantage has not a single employee of its
own nor was it formed with any directors or executive officers other than the Company’s. The
Company’s executives spearheaded a private placement and raised over $26 million for
Advantage’s operations - activities for which management has not accounted for and has no
responsibility to the public shareholders of MIIX. Management caused the Company to cease all
new insurance operations, retained all the existing liabilities as a cost to the Company and
transferred all of its future opportunities to another company with which they also serve as
officers and directors. The Proponent is entitled to challenge these acts in every way provided
under the law, under the Exchange Act, in court, and through the proper use of the proxy
machinery. In light of the foregoing, the staff should deny the request of the Company for
issuance of a no-action position.

cc: H. John Michel, Esq.



Law Offices

One Logan Square

18TH and Cherry Streets
Philadelphia, PA
19103-6996

215-988-2700
215-988-2757 fax

www.drinkerbiddle.com

NEW YORK
WASHINGTON
LOS ANGELES
SAN FRANCISCO
PRINCETON
FLORHAM PARK
BERWYN

WILMINGTON

Established
1849

PHTRANS\3874432

DrinkerBiddle&Reath

H. John Michel, )r.
215-988-2515
john.michel@dbr.com

March 28, 2003

VIA FACSIMILE AND FEDERAL EXPRESS

United States Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, DC 20549

RE:  The MIIX Group, Incorporated
Response to Request to Exclude Shareholder
Proposals of Stuart Glasser, M.D. Under Rule 14a-8(a)

Ladies and Gentlemen:

We are writing on behalf of The MIIX Group, Incorporated (the “Company”) in response
to the letter to you from Lampf, Lipkind, Prupis & Petigrow dated March 24, 2003,
relating to resolutions proposed by Stuart Glasser, M.D. for inclusion in the Company’s
Proxy Statement (the “Proxy Statement”) for the 2003 Annual Meeting of Shareholders.

We respectfully submit that the Lampf, Lipkind letter provides no new information
relevant to the determination of whether Dr. Glasser is entitled pursuant to Rule 14a-8 to
require the Company to include his proposals in its Company’s Proxy Statement. The
Company continues to believe, as articulated in its previous letters to the Commission
that Dr. Glasser’s proposals were not properly and timely submitted to the Company
pursuant to Rule 14a-8 and, also, are not proper for inclusion in the Company’s Proxy
Statement even had they been timely submitted. Given the lateness of the Lampf,
Lipkind letter, we will be brief; but given its tone and innuendo, we believe a response is
appropriate. And, we appreciate this opportunity to provide it.

Communications with Shareholders. The Lampf, Lipkind letter contends that the
Commission’s failure to require the inclusion of the Glasser resolutions in the Proxy will
disenfranchise the stockholders of MIIX in their rights to communicate with other
stockholders. This simply isn’t true. Through a request made pursuant to Delaware law,
Dr. Glasser has obtained a list of the Company’s stockholders. Dr. Glasser has made
several filings under Rule 14a-6(g). He has made at least one mailing presenting them
with his views, including each of the matters that are the subject of his improper proposed
resolutions’. In addition, the Company has indicated to Dr. Glasser that it would

' The Company has received a request made on behalf of Dr. Glasser pursuant to Section 220 of the
Delaware General Corporation Law and dated March 27, 2003 that the Company furnish an updated
stockholders list “to assist” [him] in determining whether to solicit proxies relating to any vote of the
holders of Common Stock.” This Section 220 request appears to be inconsistent with Dr. Glasser’s filings
under Rule 14a-6(g) and his earlier mailing to the Company’s stockholders.
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undertake any other mailings that he might request pursuant to Rule 14a-7. In short, Dr.
Glasser is communicating, as is his right, with the stockholders of the Company. That
right is unquestioned, and not at issue here; rather, the only question presented is whether
Dr. Glasser’s proposals are required to be included in the Company’s Proxy Statement.

Dr. Glasser’s Proposals Were Not Timely. The Lampf, Lipkind letter continues to assert
that Dr. Glasser’s proposals were timely submitted. In the Company’s view, the pertinent
facts are these:

¢ On December 10, 2002, the Company received a long letter
submitted on Dr. Glasser’s behalf indicating that he expected to
raise a number of issues at the forthcoming annual meeting. The
letter identified five “resolutions intended to be moved for
adoption” at the 2003 Annual meeting. The letter did not request
their inclusion in the Company’s Proxy Statement, nor did it
suggest or imply such inclusion. In form and substance the
materials submitted looked nothing like a request prepared for such
inclusion. Based on the covering letter, the Company understood
that Dr. Glasser intended to attend the annual meeting to move for
the adoption of his resolutions. The Company has contended, and
continues to contend, that this is the only reasonable interpretation
that could have been given to the initial letter.

* On December 16, 2002, the Company received a second
communication on Dr. Glasser’s behalf. Again, this
communication made no request that Dr. Glasser’s resolutions be
included in the Company’s Proxy Statement. It did, however,
contain language indicating that Rule 14a-8 might be invoked.

¢ On December 17, 2002, in response to the December 16 letter, the
Company advised Dr. Glasser that it did not interpret the
December 10 and December 16 letters as requests to include
materials in the Company’s Proxy Statement.

¢ On December 18, the Company received a letter from Lampf,
Lipkind indicating that Dr. Glasser was not required to indicate if
he wished his “proposals” to be included in the Company’s Proxy
Statement.

PHTRANS\387443\2
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The Company believes that the December 18 letter, by itself, renders Dr. Glasser’s
proposals untimely, even if they were not otherwise so. Dr. Glasser’s counsel has shown
himself fully capable of articulating the differences between Rule 14a-8 proxy
solicitations and Rule 14a-7 or state law regarding shareholder communications. Dr.
Glasser’s rights would have been in no way compromised had counsel simply replied
“we seek inclusion of our materials in the Company’s Proxy Statement under Rule 14a-
8.” This is not a case where a shareholder is unfamiliar with the technicalities of the
SEC’s rules or the proxy machinery. And, we do not believe it appropriate to permit
proponents of shareholder resolutions to proceed through calculated obfuscation.

Other Matters. As articulated in the Lampf, Lipkind letter, Dr. Glasser
appears to have two basic disagreements with the Company: first, he appears to believe
that the so called Advantage Transaction represented a transfer of business and assets
without appropriate authorization or adequate consideration. Second, he appears to
believe that selected provisions of the Company’s Articles of Incorporation and other
constituent documents, including the Shareholders’ Rights Plan are inappropriate. Dr.
Glasser seems to suggest that he is left without a way of pursuing his contrary views
unless his materials are included in the Proxy. This is simply incorrect. Dr. Glasser has
instituted litigation to advance his contentions. The resolution of the differences between
Dr. Glasser’s views and those of the Board involve complex questions of Delaware law.
These are matters that can only be dealt with through the litigation process and,
ultimately, a judicial determination applying Delaware law to the relevant facts. The
inclusion of Dr. Glasser’s materials in the Proxy does not lead to any resolution of the
issues that he says concern him. Rather such inclusion appears to be a part of Dr.
Glasser’s litigation strategy, and not a legitimate effort to advance matters proper for
stockholders under Delaware law. The point is really very simple: had Dr. Glasser
timely advanced a single proposal complying with Rule 14a-8 and requested that it be
included in the Company’s Proxy Statement, the Company would have been obligated to
include it. He did not do that and he now has waited a month, to the last minute, to
advance a series of arguments more closely related to his litigation claims than to the
question of whether he is entitled pursuant to Rule 14a-8 to have his materials included in
the Company’s Proxy Statement. The deficiencies in Dr. Glasser’s request could have
been remedied months ago. To argue at the last minute that these deficiencies should
simply be overlooked merely because he is a stockholder who disagrees with Board
action seems an inappropriate manner in which to seek to invoke the very real benefits
that Rule 14a-8 confers.

In its previous submissions, the Company has articulated numerous reasons why the

Glasser proposal was untimely and why, even if it is timely, it seeks to abrogate the
duties of the Board of Directors in a manner contrary to Delaware law. The purpose of

PHTRANS\387443\2
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this letter is not to restate arguments previously made; but rather to try to make the simple
point that nothing in the March 24, 2002 letter is relevant to the applicable question of
whether Dr. Glasser’s materials are required to be included in the Proxy.

Thank you very much for your consideration in this complex matter.

Very truly yours, -~

NG 4

H. John Michel, Jr.

HIM/mac

cc: Patricia Costante
Harvey J. Kessner
Grace Lee

PHTRANS\387443\2
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FLORHAM PARK Proposed Exclusion of Five Shareholder
BERWIN Proposals of Stuart Glasser, M.D., as Untimely
WILMINGTON Under Rule 14a-8(e)

Ladies and Gentlemen:

The MIIX Group, Incorporated, a Delaware corporation (the “Company™),
hereby notifies the Securities and Exchange Commission (the “Commission”) of its intent
to exclude, as untimely under Rule 14a-8(e), five shareholder proposals purportedly made
by counsel to Dr. Stuart Glasser on his behalf pursuant to Rule 14a-8 from its proxy
statement and form of proxy for the Company’s 2003 annual meeting of shareholders (the .
“2003 Annual Meeting”). In connection therewith, the Company respectfully requests
the staff of the Division of Corporation Finance (the “Staff”) to indicate that it will not
recommend any enforcement action to the Commission if the Company proceeds as
indicated in the previous sentence.

Background

1.  The Company’s definitive proxy material filed on April 1, 2002 for its
2002 annual meeting of shareholders set forth November 29, 2002 as the last day for
submission of Rule 14a-8 shareholder proposals for inclusion in the Company’s 2003
proxy materials. The Company subsequently revised and refiled its definitive proxy
material on April 9, 2002 reflecting a mailing on or about that date. Although the
Company neglected to update the cut-off date in the revised definitive material, it is clear
that under Rule 14a-8(e) the revised cut-off date was December 10, 2002 -- an issue in
which we are in agreement with Dr. Glasser’s counsel.

2. In November, 2002, Dr. Glasser requested a list of record holders of the
Established Company’s common stock under Delaware law for the stated purpose of communicating
1849 with other holders. The Company has complied with that request.

PHTRANS\382152\5
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3. On December 10, 2002, at 4:55 p.m., counsel to Dr. Glasser faxed to the
Company his letter, dated December 10, 2002 (the “December 10 Letter,” attached hereto
as Exhibit A), attaching a four page letter to stockholders which counsel represented had
been filed with the Commission under Rule 14a-6(g). Counsel expressed his desire that
the enclosed material constitute notice of his client’s intention: (i) to nominate a slate of
directors at the Company’s 2003 annual meeting of stockholders (the “2003 Annual
Meeting”) and (ii) to propose a series of five resolutions, vaguely described therein, to be
moved for adoption at the 2003 Annual Meeting. The December 10 Letter purported to
give advanced notice under the applicable provisions of the Company’s bylaws of the
intent to make nominations from the floor and move certain motions.

The notice made no mention of any request that the enclosed material, or
any portion of it, be included in the Company’s proxy statement under Rule 14a-8 or
otherwise. The text of the material filed by Dr. Glasser under Rule 14a-6(g) was
constructed as an independent mailing. Although the material referred to “my proposal,”
it clearly contained five (5) independent proposals and Dr. Glasser’s statement (not
identified by Dr. Glasser’s counsel as a supporting statement) was well in excess of 500
words. Further, the letter did not contain the written statement or other evidence
demonstrating eligibility pursuant to Rule 14a-8(b). Because the material submitted on
December 10" did not comply with Rule 14a-8 or its face and because the material made
no request or reference to an interest in including the proposals in the Company’s proxy
materials, the Company did not interpret the request as a Rule 14a-8 request and, it is
strongly submitted, (i) it was not in fact intended as one at the time it was written, and (i)
no reasonable person would have so interpreted it.

4, Counsel to Dr. Glasser next sent a letter dated December 16, 2002 (the
“December 16 Letter,” attached hereto as Exhibit B), in which, by his second paragraph,
counsel requested a response by the Company as to whether it intended to mail Dr.
Glasser’s materials to record holders, and a statement of the approximate number of
record and beneficial owners and an estimate of the cost of mailing. In the third
paragraph of the December 16 Letter, Dr. Glasser’s counsel first suggested that the
December 10 Letter may have also been a Rule 14a-8 request. However, in light of both
the text of the December 10 Letter and the second paragraph in the December 16 Letter,
the third paragraph of December 16 Letter was ambiguous at best. In any event, if the
third paragraph of the December 16 Letter was a Rule 14a-8 request, it was the first such
request and it was untimely.

5. By letter dated December 17, 2002 (attached hereto as Exhibit C), the
Company advised Dr. Glasser’s counsel that the Company interpreted the December 16

PHTRANS\382152\5
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Letter as a request by Dr. Glasser that the Company perform the acts required of it by
Rule 14a-7.

6. By letter dated December 23, 2002 (the “December 23 Response,”
attached hereto as Exhibit D), within five business days of receipt of the December 16
Letter, the Company notified Dr. Glasser’s counsel of its election to mail Dr. Glasser’s
materials to its stockholders and furnished to him the information required by Rule 14a-7,
including an estimate of the cost of mailing.

7. After sending the December 23 Response, the Company received a letter
from Dr. Glasser’s counsel dated December 18 (“the ©“ December 18 Letter,” attached
hereto as Exhibit E), in which Dr. Glasser’s counsel failed to clarify whether his client
intended to proceed under Rules 14a-7 or 14a-§. (Although the December 18 letter was
received by the undersigned’s main facsimile number on December 18§, that copy did not
reach the undersigned and the undersigned only received the regular mail copy of the
December 18 letter on or about December 27.) '

8. On January 8, 2003, Dr. Glasser’s counsel sent another letter to the
Company’s counsel (the “January 8 Letter,” attached hereto as Exhibit F), in which he
continued to request a copy of the Company’s stockholder list under Delaware law. The
January 8 Letter made no mention of Rule 14a-8.

It should also be noted that subsequent to this December correspondence,
Dr. Glasser’s counsel indicated in the course of conversations with this firm that he was
interested in discussing the procedure by which Dr. Glasser’s letter would be mailed to
shareholders either under Rule 14a-7 or under Delaware law.

The Company’s Position

The December 10 Letter clearly did not constitute a shareholder proposal
pursuant to Rule 14a-8. The December 10 Letter does not request that the resolutions be
included in the Company’s proxy materials or be identified on the form of proxy, under
Rule 14a-8 or otherwise. Instead, the December 10 Letter is clear on its face that it
served only as advanced notice pursuant to the Company’s by-laws that Dr. Glasser may
propose a series of resolutions, vaguely described therein, at the 2003 Annual Meeting in
an apparent attempt to comply with the advanced notice provisions of the Company’s by-
laws on shareholder nominations and motions. The fact that the December 10 Letter fails
to demonstrate any compliance with the requirements of Rule 14a-8 is further indication
that it did not constitute a Rule 14a-8 shareholder proposal. A detailed discussion of the
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numerous deficiencies of the December 10 Letter as a Rule 14a-8 submission is
unnecessary because Dr. Glasser’s untimely attempt to make a Rule 14a-8 submission
cannot be remedied.

The subsequent correspondence and discussions with Dr. Glasser’s
counsel also support the Company’s position that Dr. Glasser’s Rule 14a-8 request was
untimely. The second paragraph of the December 16 Letter requested a response by the
Company as to whether it intended to mail Dr. Glasser’s materials to record holders,
including a statement of the approximate number of record and beneficial owners and an
estimate of the cost of mailing. The Company has timely responded to that request and is
quite prepared to comply with its remaining obligations under Rule 14a-7. The third
paragraph of the December 16 Letter suggested for the first time that Dr. Glasser’s
proposals were to be included in the Company’s proxy materials, although neither the
December 10 Letter nor the second paragraph of the December 16 Letter are consistent
with that suggestion. The December 16 Letter was interpreted as a request that the
Company provide the information required by Rule 14a-7, which the Company
subsequently provided in a timely manner in the December 23 Response. Apparently,
Dr. Glasser attempted to recharacterize the December 10 Letter as a Rule 14a-8 request —
or to preserve the argument that it had been--upon realizing that proceeding under Rule
14a-7 would require that he bear the costs associated with a mailing to the Company’s
shareholders. In furtherance of this objective, the December 18 Letter stated for the first
time, albeit in an ambiguous fashion, that Dr. Glasser intended to preserve the position
that the December 10 letter had been a Rule 14a-8 submission. The discussions with Dr.
Glasser’s counsel on January 8, 2003, further reinforce that the December 10 Letter was
not intended to be a Rule 14a-8 proposal.

Furthermore, the December 10 Letter with the attached letter to
stockholders does not constitute a “proposal” pursuant to Rule 14a-8 because it is grossly
deficient on its face. The submission contains five proposals, whereas only one proposal
is permitted under Rule 14a-8. Dr. Glasser’s written statement exceeds the 500 word
limit by over 900 words. The notice fails to demonstrate Dr. Glasser’s eligibility to
submit a proposal as required by Rule 14a-8(b). Finally, some or all of the “proposals”
are deficient under various provisions of Rule 14a-8(i). Thus, even if it were to be
determined that a proper proposal would have been timely, the submission actually made
would have to be revised so extensively to qualify under Rule 14a-8 that the revised
submission would be an entirely new proposal, which could not relate back to the
deadline of December 10, 2002. See IBP, In¢. (Jan. 17, 2000) (citing Exchange Act
Release 34-12999 (Nov. 22, 1976) (revised proposal will relate back to deadline if
“changes are minor in nature and do not alter the substance of the proposal); Harmonia
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Bancorp, Inc. (March 8, 1991) (new proposal not timely submitted because changes are
not minor in nature); Occidental Petroleum Corp. (May 4, 1976) (amended proposal
constituted new proposal because “ wording and its effects are substantially different
from the original proposal.”)

Conclusion

We believe that Dr. Glasser’s counsel has made misleading submissions to
the Company, commencing with a 4:55 p.m. facsimile on December 10 and culminating
in the assertions in the December 18 letter. We do not believe that the December 10
Letter was intended to be 14a-8 submission at the time it was sent and was reasonably
interpreted not to have been one. We believe that the same result would obtain if the
December 10 Letter had been authored by a lay person. That it was authored by
experienced securities counsel only reinforces that conclusion. An appropriate regard for
shareholder concerns cautions against too narrow a reading of the proxy rules relating to
shareholder proxy proposals. At the same time, we believe, and the Staff has repeatedly
concurred in this view, that the requirements of Rule 14a-8 cannot be virtually ignored in
a submission and then subsequently cured after the Rule 14a-8 deadline has passed. Rule
14a-7 provides a clear alternative for shareholder communications in such circumstances.
Furthermore, this is not a case in which a shareholder has submitted a proposal on his
own. Rather, the December 10 Letter was submitted by experienced securities counsel
and gave neither on its face nor in its details any hint of an interest to invoke Rule 14a-8.

No Rule 14a-8 submission was made by or on behalf of Dr. Glasser prior
to the December 18 Letter, and, in no event, was any such request made prior to
December 16, 2002. In either event, Dr. Glasser failed to meet the December 10, 2002
deadline for inclusion of his materials in the Company’s 2003 proxy materials pursuant to
Rule 14a-8.

On the basis of the foregoing, the Company respectfully requests the
concurrence of the Staff of the Division of Corporation Finance that it will not
recommend enforcement action to the Commission if the Company excludes from its
proxy materials Dr. Glasser’s attempt to make a shareholder proposal pursuant to Rule
14a-8 after the deadline for submitting timely proposals for inclusion in the Company’s
2003 proxy materials. The Company remains prepared to comply with its obligations
under Rule 14a-7 with respect to Dr. Glasser’s materials in the event that Dr. Glasser is
prepared to provide the necessary funds to the Company and the materials, as readied for
mailing, do not violate Rule 14a-9.

PHTRANS\382152\5
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There are, of course, numerous other bases for excluding Dr. Glasser’s
“proposals” (including exclusions based on sub-paragraphs (b), (c), (d) and (1) of Rule
14a-8). In the event the Commission should fail to concur in the Company’s view that
the “proposals” were untimely, the Company would submit a second no action request on
those alternative bases.

In accordance with Rule 14a-8()), six copies of this letter, including
Exhibits A, B, C, D, E and F, are enclosed. If you have any questions or require any
additional information with respect to the Company’s request, please do not hesitate to
contact me at 215-988-2515.

Thank you in advance for your prompt attention to this request.
Very truly yours, X
Mot Wil
If./l o%el, Jr.
HIM/jmm

cc: Harvey J. Kesner, Esq.
David D’Aloia, Esq.
Patricia Costante, Chief Executive Officer

PHTRANS\382152\5
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Dceember 10, 2002

VIA UPS QVERNIGHT MAIL AND FACSIMILE
The MITX Grovp, Incorporated

Two Princess Road

Lawrencevillc, NJ 08648

Allention: Secretary

Re;  Notice of Nowminations and Resolutions
lor 2003 Annual Meeting of Shareholders

Gentlomen:

Enclosed is a copy of 1 lctter intended to advise stockhiolders of our clicnt's intention to
nominute a slate of dircctors at the 2003 Annual Mecting of Stockholders of The MILX Group,
Incorporated (the "Company”), as well as the text of various resolutions proposed to be moved
for adoption at the mecting, recently filed with the SEC under cover of Form PX14A6G.

This letter will serve as notice that the undersigned pians to move for adoption of the five
resolutions described in the letter and clection of nominces to the Board of Directors at the 2002
Annual Meeting of Stockholders, when scheduled, in accordance with Section 1.09(A)(1)(b) and
(2) of the By-Laws of the Company. This notice shall be deemed a continuing notice for the
purposes of Section 1.09 requiring notification not less than ninety, nor more than 120, days
prioc o the schedufed date of the Annual Meeting and shall be effective upon the determination
of a rceord date and date sct for such Annual Meeting by the Board of Directors inasmuch s the
date for such miceting has not been publicly announced.

Very truly yfurs,
<.f‘ 1 :«'_/l" —-;-"-‘ o
| rve)/l;'fKesner BN
v

cc:  Patricia A. Costante, Chairwoman and CEQ
David D'Aloia, Esq.
Stuart Glasset, MD
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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

NOTICE OF EXEMPT SOLICITATION
(Pursuant to Rule 14a-6(g))

1. Name of Registrant:

THE MIIX GROUP INCORPORATED

2. Name of Person Relying on the Txemption:
STUART GLASSER, MD.

3. Address of Person Relying on the Cxemption:
c/o Lampf, Lipkind, Prupis & Petigrow, PA
210 East 49th Sweet
Suite 400
New York, NY 10017
Atl: Harvey J. Kesner, Esq.

4. Wnitten Matenials. Attach written material required to be submitted pursuant to Rule 14a-

6(g)(1).
See Attached Letter from Stuart Glasser, MD dated Decermber 9, 2002.
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STUART GLASSER, MD

December 9, 2002
Dear Fellow MiLX Group Stockholder:

My name is Stuart Glasscr. 1 am a practicing dermatologist and stockholder of
The MIIX Group, Incorporated. Together, my family and I own approximately 500,000
shares of MIUX common stock. [ believe my holdings represent the largest single
percentage ownership among non-institutional owners of MIIX. | have been a
stockholder of MITX for scveral years and consider myself to be a long-term investor who
looks for growth in well-managed companies.

In October of 2002 1 asked for a mceting with the MIX Baard of Directors to talk
about improving value for stockholders. I was invited to a meeting held on November 7,
2002 that was attended by Interim CFO Allen G. Sugarman, MIIX' Vice President for
Corporate Affairs, MITIX' Vice President of Iegal and Regulatory Affairs, and MIIX'
outside counsel. MITX' CEO Patricia Costante did not participate and not a single
member of MIIX Board of Directors attended. Counscl to MITX wes the only party lo
speak. At the meeting we presented a list of corporate governance principles and other
goals that we seck to have implemented and 10 signilicant questions that we believe
highlight management conflicts at MIIX.

During 2002 your manugement responded to $200 million of announced losses by
wilhdrawing from all insurance markets including its core New Jersey market and those
in which it had aggressively been expanding since 1999, Your management thersupon
organized and approved (ransactions with a compcting company which thcy themselves
founded and on which they also serve ds the officers and directors, utilizing the assets,
names, customers, govdwill, renewal rights and services of your company to conduct
business from which you, as sharcholders of MIIX, will not profit. Tn fact, your
management has entered an explicit non-competition agrcement with this company
known as MIIX Advantage and told New Jersey's insurance regulators thar MUX'
insurance business musl be liquidated over time through a "solvent runo(I". Now MIIX
clairmns to be a fee-based service company but only provides insurance services to onc
company - MITX Advantage. Your CEQ and Tnterim CFO serve dual roles at MIIX and
MIIX Advantage and a majority of your Board of Directors also sit on the Board of MIIX
Advantage. Your management stands (o profit from MIX Advantage's success (even
your CEO and CFO base salaries of $370,000 and $350,000, respectively, may be passed
through under the management services agreement between your company and MIIX
Advantage) which raise serious questions conceming conflicts of interest and who is
Iooking out for MUX swckholders such as you and me.

My purposc in wriling is to share some details of my views that MIEX' board must
resign and a stockholder's meeting be jmmediately called to clect a slate of new
independent dircctors free from influcnces thal would impede them from pursuing the

_ best interests of the public stockholders of MIIX. [ intend to nominale and seek clection
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of a slate of directors to represent the interests of the public stockholders who are neither
affiliated with MITX Advantage, nor the Medical Society of New Jersey.

I also intend fo propase a serics of stackholder resolutions for such meeting
requesting that the Board adopt and communicate to stockholders a policy of full board
and committee independence and transparency, to redeem the company's stockholder
rights plan (poison pill) and abandon its other anti-takeover measures that have depresscd
share prices and serve only to entrench management. It is my view (hat those measures,

taken together with the agreements with MIIX Adventage, have deprived the public -

stockholders of the opportunity to paricipate in valuable alternative transactions and
discourage market-based bids that would benefit the public stockholders while at the
same timec management has pursucd a different direction that has prevented third-parties
{rom presenting competing propasals.

Management has so far failed to schedule an Annval Meeting for the 2003 year 50
we do not presently have the ability to pursue such proposals.

Specifically, my propasal will request that the MIIX Board:

nominate director candidates such that, if clected, a substandal majority of
directors would be independent, and if sufficient independent direciors are
clected, to appoint entirely independent audit, compensation, governance and
nominating committees; and

eliminate the staggered Board and other charter and bylaw impediments that
would allow independent stockholder nominees to stand for eléction as
independent members of the Board of Directors; and

eliminate the other anti-takeover provisions such es those preveming stockholder
action by writlen conscnt and preventing stockholders from calling a special
meeting; and

redecm the stockholder rights plan (poison pill); and

launch an independent investigation of conflicts of interest involving MUX, the
Advantage iransaction, potential breaches of fiduciary duty by management that
serve both companics, the theft of corporate opportunity that deprives MUX {rom
re-entering the potentially lucrative New Jersey malpractice market, and the
reasons for rojection of alternative transactions that have been presented to the
corapany as allernatives to the MIIX Advantage transaction, and lo evaluate
addional avenues to maximize siockholder value.

CURRENT SITUATION:
MITX has adopted the full spectrum of anti-takeover provisions designed to
protect current manugement from review of their actions by stockholders. At the next
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Annual Meeting of Stockholders omly three of ten directors may be ¢lected for a pew
three-year term.

Tive of your Board members are Board members or otherwise associated with the
Medical Society of New Jersey, including the three directors presently up for re-election.
The Medical Society and certain of its dircctors have already been sued for improper
conflicts of interest in their deslings with MUX and MIIX Advanlage by the former
Deputy Executive Director of the Medical Socicty. The Medical Society and certain
members of its own Board own a substantial number of MITX shares.

At the same time, MIIX secks to shicld from impartial review all matters relarting
fo the formation and management by your Board and executives of MIIX Advantage, a
company that is neither a MUX subsidiary or affiliate and, I believe, is privately owned
by a group of doctors and investors. Other than license fees for usc of the MIIX name
and technology, management fees and service income, your company benefils in no
material way from the success of MIIX Advantage in the potentially lucrative NIJ

insurancc market, and, in fact, your Board has adopted non-competition provisions
asuring that MIIX_Advantage will not face competition from MIX for a period of (wo
years_following termipation of the agreements. ‘The terms of your executives

employment agreements, however, provide them with lucrative bonuses depending on the
suceess of MIIX Advantage, | believe this transaction t be a potential breach of your
executive's and Board's fiduciary dutics owed to you and me. We have not only watched
a precipitous decline in the value of our investment as a result of these cxecsses, but we
are left with our clected management serving the interests of a company that we do not
own that has taken our corporate opportunity from us.

MILX' management has launched their own "off-balance sheet” venture and cut
costs and terminated MITX' employees but only so much that MIIX retains the ability to
service MIIX Advantage. MIIX' fuilure has contributed to New Jersey's current medical
malpractice crises and price increases,  Your management has cmbraced a MIX
Advantage business plan that ensures their continued jobs, protects the value of their
equity and bonuses, but uses your assets for its suecess without approprigle
compensation. : ‘

The market has spoken with resounding disappointment 1o their plans and actions
with a decline (tom aver $13.50 per sharc to $0.60 cents in less than 4 year - or a
reduction of nearly $200 million in total market capitalization. 1t has been reported that
MIIX' own CLEO last year stated that MIIX shares should trade at much higher levels.
Since then, MIIX losses of an additional $200 million were followed by announcements
that MILX was esscntially going out of business as an insurer. MIIX sharcs have been
threatened with dclisting by the NYSE,

[ belicve the profitable New Jersey medical renewal business given to MITX
Advantagc is a corporate apportunity that has been denied to MUX stockholders. This
can not be the only altemative for MUX with respect to its valuable renewal rights and
insurance license granted by the State of New Jersey.
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Sinee a stockholders' mecting has not been scheduled we have not yet made our
proposal other thun through correspondence and meetings with company representatives.
We urge you to let our Board of Directors know where you stand. Questioning MIIX'
current course is appropriate and ouwr voices should be heard. If you share my views,
please contact me at the address above or via email at PROTECTMHU@AOL . COM. I'd
also be happy to sharc copies of our letters to MIIX management with you.
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Facsimile (973 349 and R I

David I. D’Aloin, Esq.

Saiber, Schlesinger, Satz & Goldstein
Ont Gateway

13¢h Floor

Nowark, New Jersey 07102-5111

Re: MIIX Group, Inc

Dear David:

In reply to your volcemail and prior inquiry, this will confirm the attendess for the
meeting currently scheduled with the MITX execurive commitiee on December 18 will bs Stuart
Glasser, Neil Prupis and myself. Please confirm the time and 'location for the meeting,

We have, to date, not received from the Company a copy of the cusrent stock ovwnership
list. As you know, under SEC rules registrants are required to furnish cenain informetion within
five business days of recelpt of proposed sharcholder rcsolutions. In particulsr, MIOX is to
advige us whether it intends w0 mail our maicrials to record holders, a statement of the
approximate number of record and beneficiel owners, and an estimate of the cost of malling. We
have ncither recejved this information nor the reasonably cumrent stockholder list the Campany
agreed to provide for our client's own mailing, including NOBQ/COBO information.

In connectlon with our client's proposed resolutions to ke submitted at the 2003 Annual
Macting, we currently have no information regarding the date set far such meering by the Board
We recenily provided the Company with information cancerning certain stockholder proposals o
be included in the Company's proxy soliciting materials, together with an accompanying
supporting statement. Unless advised otherwise, we will assume the Company has sccepted its
responsibility to include the resolurions and supporting statement with its own soliciting
materials for the 2003 Annual Meeting. 1f necessary, we are willing to discuss veducing the size
of our client's supporting statament that would be included in the Company’s proxy statement.
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Finally, we request that at least one independent member of the Company's Board of
Dlrectors not maintaining any relationship with the MIIX Advantage Board or Medical Society
of New Sersey be available for our meeting an December 18th to discuss issues that relate to the
Company's relationship with MIIX Advantage. We do not believe that directors maintaining
dual alleglance can satisfy their responsibilities 1o MIIX' publis stockholders, such as our client.
NYSE Listing Rules {303.02) defincs "independent” to mean a person wha maintains "00
relationship to the company that may imerfere with the exercise of their independence from
maenagement and the company.” We believe thas a director of MIIX would only be independent
and able o sausfy its obligations 10 the public stockholders if his or her ouly non-trivial
professional, financial or familial conmmection to MIX (or its insurer subsidiaries end
predecessors) or its CEO and CFO within the past 5 years was their directorship. We would
appraciate your concurtence whether such 2 director exists at MIIX, whether such person will
artend our mceting and be abls to address a proposal as outlinad in our letier direcied 10 the
Company Secretary of December 10, 2002, and the besis upon which independence is aszerted.

Thank you,

esner

o Sruare Glasser, MD

P.B3-83
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H. John Michel, Jz.
215-988-2515
john.michel@dbr.com

DrinkerBiddle&Reath

One L;)gan Square
18TH and Cherry Streets
Philadelphia, PA

191036996 | December 17,2002

215-988-2700
215-988-2757 PAX

www.dbrcom| YIA FACSIMILE AND FEDERAL EXPRESS

riaveieiia | Harvey J. Kesner, Esq.
wasuineron | L ampf, Lipkind, Prupis & Petigrow, PC
sewn | 210 East 40 Street, Suite 400
newvork 1 New York, NY 10017

rinkerBiddiesshantey LLP | RE:  The MIIX Group, Incorporated

PRINCETON

noriampark | Dear Mr. Kesner:

We have been retained by The MIIX Group, Incorporated (the “Company”) to represent
it in connection with your letters dated December 10, 2002 and December 16, 2002. The
third paragraph of your December 16 letter suggests that the December 10 letter was
submitted to the Company pursuant to Rule 14a-8, although neither the December 10
letter nor the second paragraph of the December 16 letter are consistent with that
suggestion. In any event, as noted in the Company’s definitive proxy material, dated
April 9, 2002, for its 2002 annual meeting of shareholders, the last day for submission of
Rule 14a-8 shareholder proposals for the Company’s 2003 annual meeting of
shareholders was November 29, 2002. Accordingly, unless you subsequently advise the
Company that your December 10 letter was intended to be a non-timely submission under
Rule 14a-8 (which the Company may well oppose on that basis and numerous others), we
will presume that you and your client are not proceeding under Rule 14a-8.

We are writing to primarily advise you that, absent prompt communication from you to
the contrary, we interpret your letter of December 16, 2002 (but not your letter of
December 10, 2002) as a request by the Company and your pursuant to Rule 14a-7 to
mail the materials attached to your December 10 letter or provide a list of security
holders to you so that you may mail them. The Company intends to respond to your
request of December 16, 2002 by the close of business on Monday, December 23, as
required by Rule 14a-7. The Company notes that it believes that the letter of Stuart
Glasser, MD dated December 9, 2002, and allegedly filed with the Securities and
Exchange Commission as a Notice of Exempt Solicitation pursuant to Rule 14a-2(b)(1),
contains numerous materially misleading statements that the Company believes should be
removed from the materials prior to their transmission to the Company’s stockholders.

7000

ANNIVERSARY
1849-1999
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If you have any questions, please do not hesitate to contact either me or Diana McCarthy
at 215-988-2515 or 215-988-1146 respectively.

H’.% Michel, Jr.
HIM/va

ce: David D’Aloia
Patricia Costante

PHTRANS\381242\1
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H. John Michel, Jr.
215-988-2515
john.michel@dbsr.com

Law Offices

One Logan Square

18t and Cherry Streets
Philadelphia, PA |  December 23, 2002
19103-6996

»>o | VIA FACSIMILE AND FEDERAL EXPRESS

215-988-2757 fax

www.dbr.com

Harvey J. Kesner, Esq.
saveeris | LAmpf, Lipkind, Prupis & Petigrow, PC
wasumveron | 210 East 40th Street, Suite 400
seawvy | New York, NY 10017

NEW YORK

tosancetes | RE:  The MIIX Group, Incorporated
SAN FRANCISCO
Dear Mr. Kesner:
DrinkerBiddle&Shanley LLP
snceron | As discussed in our letter dated December 17, 2002, we have been retained by The MIIX
rorsameark | Group, Incorporated (the “Company”) to represent it in connection with your letters dated
December 10, 2002 (the “December 10 Letter”) and December 16, 2002 (the “December
16 Letter”). In our letter dated December 17, 2002, we advised you of our interpretation
of the December 16 Letter as a request by your client that the Company perform the acts
required of it by Rule 14a-7. We have not received any communication from you to the
contrary.

This is to advise you that the Company has elected to mail your client’s materials to its
stockholders consistent with its obligations under Rule 14a-7 and in accordance with the
proxy rules, including, but not limited to, Rule 14a-9. As noted in our December 17
letter, the Company believes that your client’s December 9 letter contains material
misstatements and/or omissions; and the Company reserves all rights that it may have to
object to these misstatements and omissions.

Consistent with your request, the Company plans to mail the materials
contemporaneously, unless your client directs otherwise, with the Company’s mailing of
its own soliciting materials for the 2003 Annual Meeting. Please note that the
Company’s obligation to do so will not be triggered until it has received from your client
prepayment for the costs of effecting the mailing.

The following information is furnished to you pursuant to paragraph (a)(1) of Rule 14a-7:
1. Management intends to solicit proxies from all of the record holders of the

Company’s common stock for its 2003 Annual Meeting. As of December 6, 2002,

Established there were approximately 6,139 record holders.
1849

PHTRANS\381449\4




DrinkerBiddle&Reath

Harvey J. Kesner
December 23, 2002
Page 2

2.

Management intends to solicit proxies from all of the beneficial owners of the
Company’s common stock through brokers, bankers, and other persons. As of
December 6, 2002, there were approximately 1,347 non-objecting beneficial owners.

The following is the estimate of charges for mailing and handling the materials
attached to the December 10 Letter. Such materials shall be furnished by you to the
Company along with envelopes therefor and postage or payment for postage. On this
basis, the estimated cost of the mailing would be approximately $15,191.50. This
cost includes postage and intermediary processing and handling fees. We will notify
you approximately ten (10) days before the date we intend to mail our soliciting
materials. We will expect to receive payment for the costs described above before the
mailing date. If the costs of the mailing exceed the estimated amount, the Company
will seek reimbursement from your client. If the costs are less than the estimate, the
Company will remit the balance to your client.

If you have any questions, please do not hesitate to contact either me or Diana McCarthy
at 215-988-2515 or 215-988-1146, respectively.

Very truly yours,

H. John Michel, Jr.

HIM/va

ccC:

David D’Aloia, Esq.
Patricia Costante, Chief Executive Officer

PHTRANS\381449\4
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Via Facsimile (215) 988-2757 and Regular Mail

H. John Michel, Jr.

- Drinker, Biddle & Reath, LLP
One Ingam Square
18th And Cherry Streets
Philadelphia, PA 19103-6996

RE: The MIIX Group, Incorporated
Dear Mr. Michel:

Thank you for your timely response to our letter to Mr. D'Aloia regarding The MIIX
Group, Incorporated ("Company").

Our letter directed to the Company "Secretary” on December 10, 2002 by fax plainly
identified various "resolutions" as shareholder resolutions intended to be moved for adoption at
the Company's 2003 Annual Meeting. Contrary to the suggestion in your letter, as you are no
doubt aware, neither Rule 14a-8 nor 14a-7 impose any requirement that the specific rules relied
upon by a stockholder under which a registrant's responsibilities are governed be identified to the
registrant by the stockholder making a stock list demand or stockholder proposal. The registrant
is bound to comply with the applicable rules notwithstanding the form, absent receipt of advice
from the staff of the Division of Corporation Finance of a "no-action" position on exclusion for
reasons that have been well-established. We are confident the nature of the resolutions proposed,
and the manner of communication to the Company, will survive. '

You have further alleged that the notice to the Company was not timely under the
Company's 2002 definitive proxy statement. We are simply confounded by this claim given that
your own letter acknowledges that the Company's definitive proxy statement dated April 9, 2002
which was not filed with the SEC until April 10, 2002, contains false and misleading information
and a mistaken cut-off date for valid shareholder proposals. Under Rule 14a-8, the date
proposals must be received is "120 calendar days before the date of the company's proxy
statement released to shareholders in connection with the previous year's annual meeting." See
Question 5. By our calculation that date would be December 10, 2002.



H. John Michel, Jr.
December 18, 2002
Page 2

Finally, you have alleged our client's letter contains numerous materially misleading
statements that should be removed. Our client's letter to a large degree relies on the Company's
own SEC filings, exhibits, and reports for information, and otherwise contains expressions of our
client's beliefs, which are honestly held. Admittedly, vast amounts of non-public information
have not been made available to us which could alter the views of our client. While we have
requested certain of this information in conjunction with our demand for a stock list under
Section 220 of the Delaware General Corporation Law, access to these business records have
been denied to us (See letter from David D'Aloia, Esq., dated December 5, 2002). We repeat the
request to examine those records as was made in our letter to Mr. D'Aloia dated November 21,
2002. Nonethcless, we are willing to address your concerns and would welcome an oppoitunity
to understand the basis for your views that the letter may contain statements in conflict with Rule
14a-9 prior to mailing.

If you would like to discuss any of the foregoing, I would be available after today's
meeting with the MIX Executive Commiftee in Princeton, New Jersey or telephonically
thereafter at 212-527-9974.

Thank you.
Very truly yours,
cx/ / /a/w J %(J/Q/
Harvey J. esner
HIK/kem

cc: Stuart Glasser, MD
David J. D'Aloia, Esq.
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David J. D'Alaia, Esq.

Saiber, Schiesinger, Satz & Goldstein
One Gatewsy Center

13th Floor

Newark, New Jergey 07102-5311

Re: The i "
Dear David:

We have got yet received from the Company a copy of the current stock ownenhip list
which you indicated in your letter of December S, 2002 wauld be mads availsble for nspection
and copying in accordance With Section 220 of the Genersl Corporation Law .of the Stats of
Delaware. Pleasc advise when you believe such materials will be provided.

As stated in our letter of November 21, 2002, our clicns pursuant to Section 220 damands
inspection and copying of records;

“concerning the deliberations and meetings of management and of the Board of
Dircctors  conceming the [MIIX Advantage] Tramsaction, the Compeny's
engagement, relations, and dealings with investment bankers and others in which
strategic alternatives to the described [MIIX Advantage] Trancaction have been
considered or propased; the Company's adoption during 2001 of a Stockholdexs'
Rights Plan; and relating to the present compogition and management of the
Company’s investment portfolio.”

Your letter of Decembor §, 2002 refuees such request and you have declined to make available
Company records other than the stock list. In particular, you state that the demand has oot been
made for a "proper purpose.”

BPELZESELE JIONISITHOS ¥3916S 22:21 SAnF-RA-NHr
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Undsr Delaware law, a proper purpose is any purpose "reasonably telated to such
person's interest 88 3 ockholder” (Sectdon 220 GCL). Ample casclaw confirms the right to the
inspection of books and records beyond the meve delivery of the stock list. (See Saito v.
Mekeagon HBOC, Inc, No. 18533 (Ch Cr. 710/2001). A stockholder that merely suspects
mismenagement is entitled to inspection relating to specific items of mismanagement. (See

Co , No 16145-NC (Ch Ct. 8/5/98); Skoigas v. Admiralty

, 386 A. 24 674 (Ch. on 1978); Everest v. Hollvweood Park, Inc. No. 14566 (Ch.
Cx. 1/19/96)). Furthermore, detailed information concerning anti-takeover provisions are plainly
properly related to intereat as & Stockholder, (&g Nottingham Parners v. TrangeLux Cgm, No.
8755 (Ch. Cu. 2/4f87)) Information conceming the Company as well as information in the
Company's possession concerning its subsidiaries and their affairs arc properly included in the
demand. (See Carapico ¥ Philadelphia Stock Exchange. Inc., C.A. No. 16764 (9/27/00)).

In our prior communications and in our meeting of November 7, 2002 with managsment
we indicated that our chient's interoat is in maximizing shareholdar value, As such, aur client has
sppropriately sought answers to vasious questions conceming the interrelations of MIIX board
and executives and MIIX Advanlage's hoard and exccutives, the adoption of anti-takeover
messures, conflicts of interest and non-arms lenpth ransactions involving those companies and
their operating subsidiaries Such matters raise serious questions conceming possible breachies
of Bduciary duty, scli-dealing, corporate opportunity, waate and duty of loyalty conserns.

~ Our client has advised the Campany that he secks appointment of an independent board
and independent comimitieas of the baard, as well as repeal of anti-takeover provisions. Our
client demands sn indcpendent investigation be commenced into the matiers described and has
proposcd adaption of variows resolutiona supportive of an independent bosrd snd a management
structare conducive to impartisl mvestigation of the transactions and conflicts alleged. An
independent board cornmittes should also consider any claims that could be asserted on behalf of
the Company end the purpose of the information sought includes evaluation of ¢laims thet may
be brought by our client as stockholder derivative actions. Our client's purpose includes
communications with other stockholders and our client intends to communicats with other
stockholders concerning his views of these matters.

Accardingly, we have cancluded that the Company’s outright rcfusal to parmit inspaction
18 improper and request that you reconsider your poeirion in light of the foregoing.

cc:  Swan Glasser, MD
Neil Prupis, Esq.
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