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EXHIBIT A



cd’d "Ulol - -

. SMITH, and SHARON SMITH,

'ARTISAN PARTNERS LIMITED

ca'd

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

T.K. PARTHASARATHY, EDMUND
WOODBURY, STUART ALLEN

individually and on behalf of all others
similarly situated,

Plaintifs,

V. CAUSE NO, 03-CV-673-WDS
T. ROWE PRICE INTERNATIONAL
FUNDS, INC,, a corporation, T. ROWE
PRICE INTERNATIONAL, INC.,
ARTISAN FUNDS, INC.,, a corporation,

FILED

0T 3 0 2003

CLERK U8,
SOUTHERN SiSITRCT CouRy
RICT 3
EASTST. Louis o%i;'LgNox

PARTNERSHIP, AIM
INTERNATIONAL FUNDS, INC., a
corporation, and AIM.ADVISORS, INC,,

N N Nt N N Nl N N St o Naw o Nl Nt Nwe N Nt N N’ N’

Defendants.

ORDER
STIEHL, District Judge:

This undersigned judge hereby RECUSES himself in the above matter, and

 TRANSFERS this case to the Clerk of the Court for reassignment.

IT IS SO ORDERED.

DATED: _Z 0 @%«Q;Q__,*_m_o_g

%Qéé Dlbcae [

DISTRICTIUDGE

NOTE: Case is'reassigneg to Distriet Judge David R. Hernden and

case number becomes 03-673-DRH. All further filings must contair
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EXHIBIT B



In the United States District Court F|! =N
for the Southern District of Illinois Bl

T.K. Parthasarathy, Edmund Woodbury,
Stuart Allen Smith, and Sharon Smith,
individually and on behalf of all
others similarly situated,

Plaintiffs,
- against -

T. Rowe Price International Funds, Inc.,

a corporation, T. Rowe Price International,
- Inc., Artisan Funds, Inc., a corporation,

Artisan Partners Limited Partnership,
~ AIM International Funds, Inc., a corpora-
tion and A I M Advisors, Inc., '

Defendants.

Motion to Sever

Defendants T. Rowe Price Interﬁational Funds, Inc., T. Rowe
Piice International Inc.>(collective1y'"i. Rowe Price") and AIM
International Funds, Inc. and A I M_Adviéors, Inc. (colleéﬁively
"AIM"), respectfully move this Court for anlqrdér pursuant to Rule
21, Fed.RfCiv.P., severing the claims against T. Rowe Price, AIM,
_ahd Artisan Funds, Inc. and-Artisan Partners Limited Partnership
(colléctively ﬂAftisan“), from the claims against each of the other
pairs of'defendanﬁs. In support of théir motion, T. Rowe Price and
AIM attach their Memorandum in Support 6f Motion to Sever. These
papérs establish that the claims againét T. Rowe Price, AIM and

Artisan are impermissibly joined since the claims for relief




against each of them do not arise out of the same transaction,
occurrence, or series. of transactions or occurrences, as required
by Rule 21, Fed.R.Civ.P. Severance will also promote judicial

efficiency and avoid substantial confusion.

»Wherefore, defendants T. Rowe Price Ihternational Funds, Iné.l'
and‘T. Rowe Price iﬁternational, Inc., and.AiM Internatiénal Funds, .
Inc. and A I M Advisbis, Inc. réspectfully request that this Court.
enter an order severing the claims against each pair'éf defehdants
from the claims againét the tW§ other’pairs of defendants, and.

granting all other relief it deems proper.




Dated this 6th day of November, 2003.

Respectfully submitted,

Poilack_& Kaminsky

by: ?DM ﬁ‘ r(%;ﬁ
Daniel A. Pollack
Martin I. Kaminsky
Edward T. McDermott .
Anthony Zaccaria

114 West 47" Street
New York, New York 10036 .-

Tel.: (212) 575-4700
Fax: (212) 575-6560
-and-

Armstrong Teasdale LLP

by: 6MAW
Frank N. Gundlach-
Glenn E. Davis

One Metropolitan Square

Suite 2600. =
St. Louis, Missouri 63102-2740
. Tel.: (314) 621-5070

Fax: (314) 621-5065

Attorneys for Defendants T. Rowe
Price International Funds, Inc. and’
T. Rowe Price International Inc.,

and AIM International Funds, Inc.

and A I M Advisors, Inc.




Certificate of Service

A copy.of the foregoing document was mailed, postage
prepaid, this 6th day of November, 2003, to the following:

Stephen M. Tillery
Korein Tillery

10 Executive Woods Court
Swansea, Illinois 62226

George A. Zelcs ,
Three First National Plaza

70 West Madison, Suite 660

Chicago, Illinois 60602

Klint Bruno

Law Offices of Klint Bruno
1131 Lake Street

Oak Park, Illinois 60301

Attorneys for Plaintiffs
and the Class

" Gordon R. Broom
. Troy A. Bozarth v
Burroughs, Hepler, Broom,

David 0. Stewart

Thomas B. Smith

Ropes & Gray LLP L
700 12th Street, N.W.. Ste. 900
Washington, D.C. 20005

Robert H. Shultz, Jr.

Richard K. Hunsaker o
Heyl, Royster, Voekler & Allen
100 West Vandalia St., Ste. 100
Edwardsville, Illinois 62026

Attorneys for Artisan Funds, Inc;.

MacDonald, Hebrank & True LLP
103 West Vandalia St., Ste. 300
Edwardsville, Illinois 62025

John W. Rotunno _

Kenneth E. Rechtoris

Bell, Boyd & Lloyd LLC

70 West Madison St., Ste. 3300
Chicago, Illinois 60602-4207

Attorneys for Artisan Partners
Limited Partnership
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In the United States District Court

for the Southern District of Illinois UJX ‘u ~5

T.K. Parthasarathy, Edmund Woodbury,
Stuart Allen Smith, and Sharon Smith,
individually and on behalf of all
others similarly situated,

Plaintiffs,

- against -

'T. Rowe Price International Funds, Inc.,

a corporation, T. Rowe Price International,
Inc., Artisan Funds, Inc., a corporation,
Artisan Partners Limited Partnership,

AIM International Funds, Inc., a corpora-
tion and A I M Advisors, Inc.,

-Defendants.

MEMORANDUM IN SUPPORT OF

. e ee

03-cv-673 WDS

MOTION TO SEVER: RULE 20(a) FED.R.CIV.P.

Pollack & Kaminsky
' 114 West 47" Street
New York, New York 10036

Tel.: (212) 575-4700
Fax: (212) 575-6560
| -and-

Armstrong Teasdale LLP _
One Metropolitan Square

St. Louis,

Suite 2600

Missouri 63102-2740

Tel.: (314) 621-5070
Fax:  (314) 621-5065

Attofneys

- Funds,

Inc.
- International Inc.,

for 'Defendants
~T. Rowe Price International

International Funds, Inc.
A I M Advisors, Inc.

and T. Rowe Price
and AIM
and



Preface

T..Rowé Price International'Funds, Inc. and T. RoweJPrice
International, Inc. (hereinaftef "T. Rowe Price");'and (2).AIM
International Funds, Inc. and A I M Advisors, Inc. (hereinaftef
"AIM") hove, pursuant tb Rule 21, Fed.R.Civ,P., to sever the claims
against them from ﬁhé claims against each othér and from the claims
against the third sét vof' deféndants, Artisan Funds, Inc. aﬁd
Artisan Partners Limited Partnershié (hereinaf;erl"Arﬁiéan“). The
First Amended Complaint fails to satisfy thé requireménts_of Rule -
20(a), Fed.R.Civ.P., for permissive joinder of multiple defendants.
Specifically, thebsepafate élaims‘for relief againsﬁ each of the

three sets of defendants are not "in respect of or arising out of

the same transaction, occurrence, or series of transactions or

occurrences" (emphasis supplied).

In Nelson v. A I M Advisors, Inc., 2002 U.S. Dist. LEXIS at
%1314, a precédént équarely on point, Judéé Reagan of thi$‘Court
severed the claims against each fund group from the claims against
all other fund groups since the claims arose out of separate
decisions and'Separate-conduct of the different fund groups,»even 
though all cléims against all defendants rested on the same 1ega1

- theory, stating (at *13-14):




"With these principles in mind, the Court
finds that Plaintiffs' claims do not arise out
of the same 'transaction, occurrence, or
series of transactions .or occurrences' as
required under Rule 20. Although Plaintiffs'
claims against all Defendants are pled under
the same legal theory, it is only in this

- abstract sense that Plaintiffs' claims share
anything in common. On_the immediate and
practical level which governs the application
of Rule 20, Plaintiffsg' claims against eac
Defendant pair are based upon contracts
specific to that pair and no other. There-
fore, each contract and the duties imposed
upon each Defendant pair must be analyzed
separately. The fact that Plaintiffs have
made claims against each Defendant under
identical federal statutory provisions does
not mean that there are common issues of law

and fact sufficient to satisfy Rule 20(a)
[c1tatlon omitted]

Furthermore, the practical implications
of allowing these claims to go forward suggest
that joinder would not serve the policies
underlying Rule 20. 1In order to eliminate
prejudice, avoid massive confusion, and to
promote judicial efficiency and order, this
Court exercises its discretion under Rule 21
and severs Plaintiffs' claims against the
various Defendant pairs as Defendants' motions
request.  [citations omitted]"  (emphasis
supplied) :

The same result should obtain in this case.



Background

Each of.thevthree mutual fund complexes in‘this case (T: Rowe
Price, AIM and Artisan) oberates totally sepafate‘ fund
organizations. Bach services and manages its own named fund, and
only its own fund. None of the three pairs.of defendants has aﬁy-
relationship to either'of the other two pairs of dgfendants. Fof_
example, none of thevthree provideé’any of the wvaluation sérviées
at the core of this cése to either of the other:th sets of
defendants. The valuation decisions made fér each named fund were
totally sepa:ate from and unrelated to the valuation décisions made
for fhé othexr naﬁéd muﬁual fﬁnds. Nobody at AIM or Artisan made a
' valuation_décision for the T. Rowe Price.fuhd. Nobody at Artisan
br_T. Rowe Price made a valuation decision for the AIM fund. And

nobody at AIM or T. Rowe Price made a valuation decision for the

" Artisan fund.

Furthermore, each named fund has its own separate valuation
procedures and policies. Each also has its own separate board of
directors overseeing its valuation services.

In short, these are three separate and factually distinctive

disputes.




The First Amended Complaint

The First Amended Complaint in this action does not (and could
not) allege that the challenged &aluations of tﬁe three separate
ﬁutﬁal funds arose out of "the same  transaction, occurrenée ‘or
.éeries of transaéﬁions or occurrences;“ Rather, plaintiffs haﬁe:
assérted sepafate claims against the three differept mutual fund
»complexes. Each plainpiff aileges that thé set of defendantg
opefating the mutual fund in which he orvshe‘he1d shares_bfeached
its  duties by allegedly failiﬁg to "fair value price" foreign

securities held in its portfolio.

Indeed, the First Ameﬁded Complaint aeménstrates theAcomplete
separaténess of the trahsactions and éccurfences_involving the
three sets of défendants. It does not éllegé’ahy conspiracy
.between and among the defendantsl, Rather, péragraphs 5-10,,54-55,

67-68 and 80-81 allege, respectively, that each set of defendants

) 1 However, even if plaintiffs had alleged such a scheme in their First
‘Amended Complaint, it would be insufficient to satisfy the same transaction or
occurrence requirement of Rule 21. Insclia v. Philip Morris, Inc., 186 F.R.D.
547, - 549 (W.D. Wis. 1999) (severance granted for failure to satisfy same
transaction or occurrence requirement since "Rule 20 demands more than the bare
allegation that all plaintiffs are victims.of a fraudulent scheme perpetrated by
one or more defendants"); Bennett v. School Directors of District 115, 1996 U.S.
Dist. LEXIS 12466 at **7, 8 (granting severance despite allegation of
"conspiracy" where factual basis for conspiracy allegation .not shown);
Papagiannis v. Pontikis, 108 F.R.D. 177, 179 (N.D. Ill. 199S) (misjoinder,
notwithstanding allegation of Yfraudulent scheme" among defendants, where
plaintiffs' claims involved different contracts at different times and thus "did
not involve the 'same transaction [or] occurrence'"). '
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'had a role in sponsoring 6r managing its own mutual fund — those
-paragraﬁhs do not mention either of thé other two sefs éf
defendants (i.e. paras. 5-6 and 67-68 refer only to T. Réwe Price;
‘paras. 7-8 and 54-55 refer only to Artisan; paras. 9-10 and ‘80-81
r;fef_only to AIM). Sepaiate claimsvare asserted against each ’
separate set of defendants (i.e. Counts I and II: Artisan; III
'andAIVQ T. Rowe Price; and V'and'VI: AIM)f Thus, the First Amended'
Complaint does not (and caﬁnot) éllege a singie‘yaluation decision
fof a fund where more than one of the. defendant‘ groups was
involved. Similarly, each of the plaintiffs holds and.owhs shares
in one, but énly one, of the three mutual funds'in this case (para.
11: Parthasarathy holds Artisan internétional Fund; para. 12:
;ﬁoodbury holds T. Rowe Price International stock Fund; and para.
13: Sﬁuart ‘A.llen Smith aﬁd Sharon Smith hold AIM Eﬁfopean Gfowf.h
Fund). In sum, each plaintiff has a separate, diStipct dispute
‘with only the separate set of defendants which allegedly.operated

and managed the fund in which he or she in#ested.




ARGUMENT

i. . A Severance Should Be Ordered‘Since
the Claims are TImpermissibly Joined

'The requirements foxr permissive joinder of ciaims against
d;fferent deféndants are set forth in Rule 20(a) of the.Fedéral
Rules of Civil Procedure. Rule 20(a) _contains -two separate'
requirements, each Qf which must be meﬁ’for joinderuﬁo be proper.:
Those requireﬁents are;'\(l) ﬁhat the claims for relieﬁ against
each defendant are ﬁin respect of of arisihg oﬁfIOf the same
~tranéaction, occurrence, or series of transacﬁions or occurrences", -
aﬁd~(2) that a "question of 1éw or fact common to all defendants
will arise in’#his action". If claims havevbeen "hisjoinéd“; the
court is authorized by Rule 21 of the Federal Rules of Civil
Procedure to sever the élaims against.thé'different defendants and
proceed.'wiﬁh. thenlvseparatelyn Rule 21 states 'that, although
"[mjisjoinder of parties is not ground for dismissal of‘an action",
the claims “agéihét a_party may be severed ahd ?rbceéded'with

séparately".

"Even where a plaintiff alleges claims involving common
questions of fact and/or law, joinder is improper if the claims
arise out of different transactions or océurrences, and the courts

will sever those claims. Intercon. Research Associates, Inc. V.




Dresser Industries, 696 F.2d 53, 57 (7% Cir. 1982); Nelson v. A I M

Advisorz; - Inc:; ~2002-U:S. Dist. LEXIS 5101, at *13-14 (S.D.Ill.

March 8, 2002); Bailey v. Northern Trust Co., 196 F.R.D. 513, 515

(N.D. Ill. 2000); Insolia v. Philip Morris, Inc., 186 F.R.D. 547,
| 5;§ (W;b. Wis. 1999);' Anarophy v. Smith & Nephew, Inc., 31
F.Supp.2d 620, 623 (N.D. Ill. 1998); Randleel v. Pizza Hut of
America, Inc., 182 F.R.D. 542, 545 (ﬁ.D. ill. 19985; Bennett v.
' School Directors of District 115, 1996 U.S. Dist. LEXIS 12466, at
*8'(N.D. Iil. 1996); Minasian v. Standard Chaftéred Bank, 1994 U.s.
' pist. LExxs-iozle, at *8-12 (N.D. I11. 1994); Papagiannis, supra,
ibs,F;R.D. at 179; Sun-X Glass Tintihg.of Mid-Wisconsin v. Sun-X
Internatioﬁal; 227'F.Supp. 365, 373-74 (W.D. Wis. 1964). See also:

Thompson v. Bogds, 33 F.3d 847, 858 (7" Cir. 1994).

| In Intercon Research, 696 F.2d at 57; the Sevénth Circuit held
thét a plaihtiff seeking to join C1aims against different
defendants uﬁdér Rule zb(a) .must satisfy ﬁhe "two specific
:equirements for'permissiye jéinder of defendants" set forth abové..
_The Court ruled that joinder of claims against Dresser Industries
in tﬁat action was improper, since ;he claims against the othe:'
defendants "involvetd] a series  of t;ansactions sepa;éte' and
distinct from the eVéhts purportédly giviﬁg rise to the plaintiff's

claim" against Dresser InduStries,iéven though (unlike the case at

7




bar) there had been contact between the different defendants with

respect to the matters at issue.

In Androphy, 31 F.Supp.2d at 623, Judge Bucklo élso granted a
severance motion holding that althoughv "[tjhere is. a céﬁmon
question of law or fact here", the deﬁendants are "separate'
companies that indepgndently design, manufacture and sell different
-products in cémpetition with eéch other", so that "Ic]learly, the
common transaction requirement- has not been m‘et.;-.‘. " Accord:
Randleel, 182 F.R.D. at 544-45 (severance ordered,even though‘
"plaintiffs have asserted ciaims under identical féderal é;atutory
provisions" barring racial discrimination sincé the:'allegéd
fdisérimination occurred in different places by different people at
different times); Minasian, 1994 U.S. Dist. LEXIS 16218 at **8-12
(severance of claims by differént plaintiffs agéinst thé'saﬁe
‘defendant where its‘conduct vis-a-vis the two sets of p1aintiffs,
althoﬁgh similar in nature, involved separate'tréﬁsaCtionS and

occurrences); Sun-X Glass Tinting, 227 F.Supp. at 374-75 (same) .2

2 gee also: Dembroski v. CSX Transportation, Inc., 157 F.R.D. 28, 29-30
(S.D. Miss. 19594) (severance where separate accidents involved different parties,
places and events, even though there was a single common defendant);-.Gohen v.
District of Columbia Nat'l Bank, 59 F.R.D. 84, 87 (D.D.C. 1972) (denying joinder
of additional bank defendants accused of same type of conduct since they were
- separate entities with their own loan policies, practices and borrowers which
vprecludes a finding that plaintiffs' claims arise out of the same transaction
or occurrence or series of transactions or occurrences"). '

8



Separate instances of "similar" conduct do not satisfy the

‘rsame transaction ©r occurrence" requirements of the joinder rule.

Thus, in Papagiannis, supra (108-F;R.D. at 179), the court severed
secufities fraud claims by two plaintiffs against the same seller
,_oé oil Wélls, holding that a single transaction or occurrence is
not established by two "wholly separateg encounters with a
confidence man [who] follows the same routine_inJéheating each
'tplaintiff]." id. at-159.  The ﬁiscondudt each plaintiff alleged
ﬁneceésarily ‘require([d] individualized proof;" 1d; see also
'Minééian, supra at *3 (severing claims based upon one bank's

decision to cancel two separate credit lines extended to two

separate plaintiffs).?

Here, plaintiffs have failed to satisfy the Rule 20(a)
‘requirement of "the same transaction, occurrence, or series of
transactions or occurrences". ‘Thus, the Court should sevef those

separate claimsAagainst each set of defendants.

~ ? Notably, each of those cases involved claims against a common defendant.
The separateness of the sets of claims in the case at bar is underscored even

further by the fact that each set of claims is asserted here against a different
group of defendants.



Conclusion

The claims against T. Rowe Price, AIM and Artisan should be

severed from the claims against each other. They are not factually;

.related and are misjdinéd.

Dated: November 6, 2003

Respectfully submitted,

Pollack & Kaminsky

ﬁj%&xu(l4-?ﬁa%gh
Daniel A. Pollack -
Martin I. Kaminsky
Edward T. McDermott
Anthony Zaccaria:
114 West 47" Street
New York, New York 10036

Tel.: (212) 575-4700
Fax: (212) 575-6560
~and-

' Armstrong Teasdale LLP

by;-

St plbondbpt
Frank N. Gundlach
Glenn E. Davis . :
One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
Tel.: (314) 621-5070
Fax:  (314) 621-5065

Attorneys for Defendants T. Rowe
Price International Funds, Tic.,

T. Rowe Price International Inc.,
AIM International Funds, Inc.,

and A I M Advisors, Inc.
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Certificate of Service

——- A copy of the foregsing document was mailed;-postage
prepaid, this 6th day of November, 2003, to the following:

Stephen M. Tillery
Korein Tillerxy

10 Executive Woods Court.
Swansea, Illinois 62226

George A. Zelcs
Three First National Plaza
70 West Madison, Suite 660

Chicago, Illinois 60602

Klint Bruno :

‘Law Offices of Klint Bruno
1131 Lake Street

- 0ak Park, Illinois 60301

Attorneys for Plaintiffs
and the Class

Gordon R. Broom
Troy A. Bozarth. -
Burroughs, Heplexr, Broom,

MacDonald, Hebrank & True LLP
103 West Vandalia St., Ste.
Edwardsville, Illinois 62025

John W. Rotunno
Kenneth E. Rechtoris
Bell, Boyd & Lloyd LLC

70 West Madison St., Ste. 3300
Chicago, Illinois 60602-4207

‘Attorneys for Artisan Partners

Limited Partnership

David O. Stewart

Thomas B. Smith

Ropes & Gray LLP

700 12th Street, N.W.. Ste. 900
Washington, D.C. 20005

Robert H. Shultz, Jr.
Richard K. Hunsaker
“Heyl, Royster, Voekler & Allen
100 West Vandalia St., Ste. 100
Edwardsville, Illinois 62026

Attorneys for Artisan Funds, Inc.
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In the United States District Court
for the Southern District of Illinois

T.K. Parthasarathy, Edmund Woodbury, . :
Stuart Allen Smith, and Sharon Smith, ¢
individually and on behalf of all :

others similarly situated, : 03-cv-673 WDS .

Plaintiffs, o :

- against - . S ]%?
T. Rowe Price International Funds, Inc. : . T g
a corporation, T. Rowe Price Internatlonal ot IVOV o é{@ _
Inc., Artisan Funds, Inc., a corporat:Lon,6‘0‘,(47'15;c 06'2 S D
Artisan Partners Limited Partnershlp, ”@@ 8, a?
AIM International Funds, Inc., a corpora- srs'&q’ﬁmlc
‘tion and A I M Advisors, Inc., : LOUh’ongw”
H ‘ﬁ O[s
Defendants.
Order

The Motion by DefendantS‘T.'Rowe‘Price International Funds,
Inc. and T. Rowe Price International' Inc. (collectively "T. Rowe
_Price") and AIM International Funds, Inc. and A I M Advisors, Inc.
(collectively "AIM") to Sever Claims against them is granted and-
the claims agalnst T. Rowe Price, AIM, and Artisan Funds, Inc. and
Artlsan Partners Limited Partnership are hereby severed from the

claims agalnst‘the other two defendant groups (Doc. #__ ).
Dated this _ day of November, 2003.
So Ordered:

William D. Stiehl
Unlted States Dlstrlct Judge



EXHIBIT C



~ individually and on behalf of all others similarly

VS.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
(EAST ST. LOUIS, ILLINOIS)

T.K. PARTHASARATHY, EDMUND WOODBURY, .
STUART ALLEN SMITH, and SHARON SMITH,

situated,
Plaintiffs,
Cause No. 03-673-DRH

T. ROWE PRICE INTERNATIONAL FUNDS, INC., -

a corporation, T. ROWE PRICE INTERNATIONAL,
INC., ARTISAN FUNDS, INC., a corporation,
ARTISAN PARTNERS LIMITED PARTNERSHIP, and
AIM INTERNATIONAL FUNDS, INC,, a corporation,
AIM ADVISORS, INC.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

PLAINTIFFS’ MOTION TO REMAND 1< S
WW

IO

COME NOW P1a1nt1ffs by and through their under51 gned counsel, and for their motion
to remand for lack of subject matter jurisdiction, state:

1. The Court lacks subject matter jurisdiction over this case. Diversity jurisdiction
does-not exist because the amount inbcont‘roversy does not eicéed $75,000. Federal question
jurisdiction does not exist because Plaintiffs have asserted no claims arising under federal law.

2. Accordmgly, Defendants’ removal of this case was improper, and the Court
shou]d remand the case 1o state court pursuant to 28 U.S.C. § 1447 for lack of subject matter

jurisdiction.

WHEREFORE, for all the reasons more fully explained in Plaintiffs’ Memorandum filed

“simultanteously herewith, Plaintiffs request that the Court enter an Order remanding this case to



~ the Circuit Court for the Third Judicial Circuit, Madison County, Il_linois, and for all other relief

‘that this Court deems just and proper.

Respectfuilly submitted,

- KOREIN TILLERY

/ 7, 7
ST%N M. TRLERY #2834995 /

- 10 Executive Woods Court :
- Swansea, IL 62226 .

Telephone:  618/277-1180 o
Facsimile: 314/241-3525 - -

George A. Zeles #3123738

Three First National Plaza

70 West Madison, Suite 660

Chicago, IL 60602 '

Telephone  312/641-9750

Facsimile 312/641-9751

E-mail: gzelcs@koreintillery.com -

Law Offices of Klint Bruno -
Klint Bruno #6257742

1131 Lake Street

Oak Park, Illinois 60301
Telephone:  312/286-4915

Attorneys for Plaintiffs and the Class



CERTIFICATE OF SERVICE

The undersigned does hereby certify that a copy of the foregoing Motion to Reménd was
caused to be served on the following counsel of record by placing same in an envelope properly
addressed with postage fully prepaid and by depositing said envelope ina Un’ted States Mail Box

thlS 20th - day of November, 2003:

Edward T. McDermott

Anthony Zaccaria

Adniel Pollack .

-~ Martin I. Kaminsky

Pollack & Kaminsky

114 West 47th Street

New York, New York 10036

-~ Tel: 212/575-4700

Attorneys for Defendants T.Rowe Price
International Funds, Inc.,, T.Rowe Price
International, Inc., AIM International
_ Funds, Inc., and AIM Adpvisors, Inc.

‘Gordon R. Broom

Troy A. Bozarth »
Burroughs, Hepler, Broom, MacDonald,
Hebrank & True LLP
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
’ (EAST ST. LOUIS, ILLINOIS)

T XK. PARTHASARATHY, EDMUND WOODBURY,

STUART ALLEN SMITH, and SHARON SMITH, -

individually and on behalf of all others similarly

situated, '

Plaintiffs,

vs. | Cause No. 03-67 3-DRH
T. ROWE PRICE INTERNATIONAL FUNDS, INC.,
a corporation, T. ROWE PRICE INTERNATIONAL,
INC., ARTISAN FUNDS, INC., a corporation,
ARTISAN PARTNERS LIMITED PARTNERSHIP;

AIM INTERNATIONAL FUNDS, INC., a corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
, )
and AIM ADVISORS, INC., )
)

" Defendants.
ORDER
This matter is before the Court on Plaintiffs’ Motion to Remand for Lack of Subject
Matter Jurisdiction. The Court, being quy advised in the premises, ﬁnds that it lacks subject
matter jﬁrisdit:tion over this matter. Accordingly, pursuant to 2'8 U.S.C.. § 1447, it is ﬁereby
ORDERED that Plaintiffs’ motion is GRANTED and this case is remanded_fﬁ thé Circuit Cpurt

for the Third Judicial Circuit, Madison County, lllinois. -~

SO ORDERED

UNITED STATES DISTRICT JUDGE

Date: | , 2003




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
(EAST ST. LOUIS, ILLINOIS)

T.K. PARTHASARATHY, EDMUND WOODBURY,
STUART ALLEN SMITH, and SHARON SMITH,
individually and on behalf of all others similarly
situated,

Plaintiffs,

Vs, No. 03-673-DRH
.T. ROWE PRICE INTERNATIONAL FUNDS; INC.,
a corporation, T. ROWE PRICE INTERNATIONAL, INC.,
‘ARTISAN FUNDS, INC., a corporation,
ARTISAN PARTNERS LIMITED PARTNERSHIP,
. AIM INTERNATIONAL FUNDS, INC., a corporation,
and AIM ADVISORS, INC., ‘

~ Defendants.

vvvvvvvvvvvvvvx/\_/v

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
'TO REMAND FOR LACK OF SUBJECT MATTER JURISDICTION

INTRODUCTION

The defendants removed this case frorﬁ st_éte court attémpting to invoke the Court’s diversity
and‘federal question jurisdiction. However, even they do ﬁot gontend that any of the plaintiffs
individually could recerr anything even remotely approaching the $75,000 amount in controversy
“requirement. Instead, they attempt to recast Plaintiffs’ individual, direct claims as shareholder '.
derivative claims “on behalf of the F‘un'ds‘ in which [P]aintiffs] owned shares” because such a claim
— a claim on behallvf of ‘the Funds themselves — would, they contend, “easily exceed[]” the amount
in controyérsy requirement. T. wae Price and Aﬂ\d Notice of Rerﬁoval (hereinafter thice of
. Removal) at { 5, 7; Artis?m Consent to Removal (hereiné-ﬂer Consent to Removal) at § 7(a).

Notwithstanding Defendants’ argument, the law is clear that when an alleged injury to a shareholder




s distiﬁct .from that suffered by the corporation, sharehol‘ders have-a direct cause of -action.‘ Tﬁe'
iﬁjury for which Plaintiffs seek to recover in this case are distinct from any the Funds ﬁléy have
sustained. The injury Plaintiffs have sustained is a dilution of their ownership in the Funds, an injury
which £he Funds themselves cannot sustain. Indeed, the Funds may actually have benefitted from
the conduct at issue in this case. | Ac-cordingly, Plaintiffs’ claims are not derivative claims. They are
individua] and direct claims Which do not satisfy the $75,000 amount in controveréy requirement,
and the Court therefore lacks diversity j_urisdictidn over the case.

In the alternative, Defendaﬁts argue that Plaintiffs” cléims are preempted and feﬁaovabie

_under the Securities Litigation Uniform Standards Act (SLUSA): “if and to the extent that any :
.porti on of the claims asserted by plaintiffs are ihdividual claims, they would be cb_la.ims‘ in connection
with the‘p.urchase or sale of securities, and therefore exist only (if at all) underv'the federal securities
laws.” Notice of Removal at § 4(b) (citing SLUSA); Consent to Removal at § 7(b). This argument
.fai_ls, however, because Plaintiffs’ and the proposed class’ claims are_clafms in connection with their
holding of securitjes, and they are not claims “in connection with the purchase ér sale of securities”
within the mean.ing‘of SLUS.A or section 10(b) of the Securities Exchange Act of 1934 under well-
established case law.

Finally, Defendants érgue that Investment Company Aét 0f 1940 (ICA) preempts_. Plaintiffs’
state law claims. Notice of Removal at § 4(c); Consent to Removal at 9 7(c). That argument ignores
the plaih language of the Act, Supréme Court precedent interpreting the Act, and the ‘solre case which ‘
addresses and rejecté the argument.

This Court lacks subject matter jurisdiction over this case. The Court should therefore

~remand the case to state court.



BACKGROUND
Each of the plaintiffs are long-term investors in one of the three mutual funds najﬁed as
defendants in this case. Each of the three defend‘a‘n‘t funds - T.Rowe Price Intemational Funds, Inc.;
Artisan Funds, Inc.; and Aim Intemational Funds, Inc. (col]éctively, “the Funds’-’.) —are mutual funds
which pn'mérily purchase securities that are traded in securities markets outside the United Stétes,
such as London, Paris, Frankfﬁrt, Moscow, Tokyo and Sydney. Id at 1§ 17,21. Such funds are
iﬁtendédvfor long-term investment, the defendants have urged inQestors to invést in the Funds for the
| 'long term, and the defendants have ;11ar1;eted the advantages of such long-term ownership of funds.
Id. at 117. Each defendant ﬁmd is managed by the other related defendant in the ca_se.. For insta.hce,
T. ;Row_e Price intemational Funds, Inc., 1s managed by T R_owe Price International, Inc. Shares of
the Furlxds‘ can be traded on}y oncé a day at 4:00 p.m. Eastern Time. /d. at § 41. The Funds are
“o‘pen-end’v’- funds, meanjng thﬁt the Fund can issu¢ shares aﬁer the original offering. Shares of ihe
Fﬁnds are fedeemed by gelling any shares of a given‘ fund B;ck to that respective fund.
The value of the shares of the Funds (for instance, one share of T. Rowe Price International
| vFunds, Inc.) depends in large part upon the value of the foreign secuﬁties which the Funds own. FId.
at 9 19. The value of a share of each one of the Funds is determiﬁéd once every business day at the
close of trading on the New York Stock Exchange at 4:00 p.m.b Eastern Time. Id. at §20. In
détermining the value of a share of each one of the Funds, the defendants must value each of the
securifies in its portfolio. For the foreign securities in t_h‘e Funds’ portfolios, the defendants use the
last trade price in the homé market of each of the securiﬁes in 1ts portfolio. /d. §at21. The ‘foreignr
securities markets at issue are located in timés zones that span the globe and are five hours to fifieen
hours ahead of Eastern Standard Time. Id. Accordingly, when the values of the Funds’ shares are

determined at 4:00 p.m. Eastern Time, the closing ‘pri'ces of the foreign securities in the Funds’



portfolios are fiveto fifteen hours old. For instance, if one of the Funds owns shares of an Australian

c.ompany, -tﬁe Fund will use the closing price of that company’s stock when the market_svclosed 14

hours earlier in Sydney. Id. { at 27.

Just as ié true in the U.S. securiti¢s Iﬁarket, events occurring after the close bf foreign
securities markets can and do affect the next day’s prices of securities traded in those markets, séme :
of which are securities owned by the Funds. One such aﬁer-rhar_ket event strongly affecting foreign
markets ié value movements in the United Stat_es market. Studies of world financial markets have
established a positive correlation betWéen \;alue movements in thé United States market an(i value
movements in forei gn markets. /d. § at22. For instance, if the United States rﬁai‘ket experiences an
upward movement in values, it can be predicted that Asian and Europeén markets will move upWaid
onée .trading bégins their next day. ]J. Similarly, if the United States_ market éxper_iences a
downward movement in values, it can be predicted that Asian and Euroi)ean markets will move

downward once trading begins their next day. /d.

Plaintiffs’ Claims

By the time the value of tHe Funds’ are calculated at 4 p.m.’Eésterﬁ :Tim-e,wmany of the home
markets fér the foreign securities in.thebFunds’ portfolio closed hours before. Asa result, the foreign
market closing prices used to calculate the Funds’ values are “stale” because th.ey, do not reflect
© events occﬁrﬁng after the close of the foreign markets, events which will affect the value of the
foreign security on the next trading day in the foreign market. Id. at § 25. By fai]ing to make
adjﬁstments based upon positive correlations between upward or downward movements in United
States and forefgn marketvs and by choosing to u;e stale prices in valuing the Fundé’ shares,
Defendants have exboséd long-term shareholders to short-term, market timing tréders Who regularly

purchase and redeem the Funds’ shares as part of a profitable trading strategy. Id. at | 38. Due to
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8 ihe positive correlations between value movements in United States markets and foreign markets,
rﬁarket timi.ng traders are able to predict changes iri the Funds’ value based on the stale c]osihg prices
of the stocks in the Funds’ portfolios. Id. at 38. Market timers purchase shares of the Funds’ on
days when the United States market moves up after the c;iose of the foreign niarket. The shares the

- market timer buys are undervalued because their prices were based upoh the closing prices bf the
foreign securities, closing prices that were “‘stale” because they did not reflect the subsequent upwarci
movement of the U.S. market.

At the moment a market‘ timer purchases undervalued shares of the Funds, long-term
investors like Plaintiffs are injured because their ownership of the Fuﬁds-i§ instantly é.l'ld irrevocably
diluted by the sale to the market timing‘ trader at an artificially low price. Consider hypéthetically
: amufua;] fund o‘wnéd by ten long;tenn in;/estors who each own one share of the fund. The assets of

the fund are in'reélity worth $10 (aﬁd thus each share is worth $1), but because the fund uses .stale
| foreign s'ecun'ti.es pﬁces when calcﬁiating ité value, the fund is reported to be valued at only $0.50
per share.- An eleventh investor purchases one share at the undervalued price of ﬁﬁy cents. The

Fuhds’ assets increase to $10.50 but since those assets are now owned by eleven invesfbrs, each

share is actually only worth ninety-five éents (i.e.,$10.50/11 shérés). The original ten investors’ real

share values thus drop by five cents per share, not as the result of the performance of the foréign

. companies in which the fund holds securities and not due to market fluctuations, but purely and

simpiy due to the sale of the éleventh share of the fund at an incorrectly calcﬁlated and undervalued

price.
~ Now suppose the value of the fund is recalculated the following day so that its value is
a‘écurately reflected at $10.50. The eleventh investor then redeems his one share at ninety-five cents,

making a whopping forty-five cent profit at the expénse ofthe ten original long-term investors. Even
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~if the elevénth;investér does not sell his share, he will alWays own more than his fair share of fhe
- fund becausé he was aBle to buy 1/11 of the fund at a price which actually corresponded go 'bhly 1/22 |
of the funds’ true value. Conversely, the long-term investors will thereafter always own less thaﬁ
their fair share of the fund because their ownership of the fund was diluted by the improperly
| discounted sale to the eleventh investor. Thus, this dilution of ownership is by definition an injury |
which only shareholders oftﬁe Fund can sustain and which the Fund itself cannot ‘sustain‘— a fact
- which completely undermines Defendants’ attempted invocation of the Court’s diversity jurisdi.ctiOn.‘

STANDARD OF REVIEW

“[T]he burden of estabhsfnng federal jurisdiction falls on the party seekmg remova » Doe -
V. Allzed-Szgnal Inc., 985 F.2d 908, 911 (7th Cir. 1993). In addition, removal statutes are to be |
1nterpreted ‘narrowly” and,courts should “presume that the plaintiff may choose his or her forum.”
Id. Finally, “[a]lny doubt regarding jurisdiction should be resolved in favor of the stétes.” Id As
.dis.cussed below, Defendants have not and cannot discharge their burden of | demonstrating the
Court’s subject matter jurisdiction under any theory, and this case should th_erefore be remanded'fo
- state court. |
ARGUMENT
- L. . The Court lacks dfversity jurisdiction over this .cavse because Plaintiffs"‘claims are
’ individual, direct claims — not derivative claims — and therefore do not satisfy the
- $75,000 amount in controversy requirement.
chy to Defendvants? attempt' to invoke the Court’s diversity jurisdiction is their allegation that‘
Plaintiffs’ claims “ére derivative claims, not individual claims, and, accordingly, the amqunt iﬁ
controversy exceeds $75,000 exclusive of interest and costs.” Notice of Removal -at 4(a).

Defendénts have made no claim that if Pjaintiffs’ claims are individual, direct claims that those

claims satisfy the amount in controversy requirement, implicitly acknowledging that if the claims



~ are individual ‘c]zvtims, then the amount in controversy requirement is not met. See Notice of
Removal at §§ 4(a), 5 and 7. Thus, with respect io the Court’s alleged_diversity jun'sdictionvover this
case, the cﬁaracterization of Plaintiffs’ claims as direct or deﬁvgtive .is dispositive. As discussed.
below, the claims Plaintiffs have brought‘in this case are direct, they cannot' be derivative, and they
_ thefefofe do not satisfy the $75,000 amount in controvérsy req_uirement.l |
‘Whether a shareholder’s claim is direct or derivative is a question of state law “fér the
identity of the real party in interest depends on the law creating the clairﬁ.” Bagdon v.
- Brzfagestone/mreszone, Inc., 916 F.2d 379, 382 (7th Cir. 1990). |
Which state’s law? We turn to the choice-of-law principies o‘f the fo_rurﬁ state,
INlinois in this case. Klaxon Co. v. Stentor Electric Manufacturing Co.,313U.S. 487,
61 S. Ct. 1020, 85 L.Ed. 1477 (1941). Illinois, like other states, uses as its choice of
‘ llaw principle in corporate governance the internal affairs doctrine.
Id. “The internal affairs doctrine is a conflict of laws pﬁnciple_ that prescribes that matters relating
to a corporation’s internal governance shquld be cgntrolled exclusively by the state‘ of
incorporation.f’ NeWell Co. v. Peterson, 325 1ll.App.3d 661, 687, 758 N.E.2d 903, 923 (2d Dist.
2001). Literally just days ago, the Seventh Circuit confirmed that “[t]he question whether a suit is
derivative by nature or may be brought by a éhareholder in his own right is governed by the law of
the state of incdrporation."’ Kennedy v; Venrock Aésoc., 2003 WL 22442997, *5 (7th Cir. Oct. 29,

2003).

'Because the specific damages for which Plaintiffs seek compensation are for injuries which
none of the defendants themselves have or can suffer, it is immaterial whether any supposed
derivative claim on behalf of one or more of the defendants may meet the amount in controversy
requirement. Plaintiffs’ silence on this issue should therefore not be construed as any agreement
with Defendants’ contention that some derivative claim which may or may not exist meets the
amount in controversy requirement.




The defendants in this case are incorporated in Maryland (the T. Rowe Price and AIM
defendants) and Wisconsin (the Artisan defendants). Thus, Maryland law governs with reepect to
Plaintiffs’ claims against the T. Rowe Price and AIM defendants, and Wisconsin law governs with

respect to Plaintiffs’ claims against the Artisan defendants.

Under Maryland and Wiscoﬁsin‘la&PIaintiffs’ claims are direct claims, not derivative claims.’

The Second Circuit recently heldina shaleholder class actlon that for a shareholder “[tlo Sne_
| directly under Maryland law, a sharehelder must allege an lnjury distinct from an injufy to the
_ corporation . . . .” Strougo v. Bassini, 282 F.3d‘ 162,171 (2(l Cir. 2002). ‘In S'trougo‘,b the plaintiff’
shareholder filed suit against the management of ‘his closed-end mutual fund and others.in
conneetion with a coercive “rights offenng to existing shareholders, alleging both stale and federal
claims . Id. at 165-66. Although the dlstnct court’s jurisdiction was not at issue there, the district
court dismissed the plaintiff’s claims on the ground “that redress for the inju_ries alleged could only
be sought through derivative, and not direct, claims.” /d. at 165. T_he Second Circuit reversed.

[Ulnder Maryland law, when the shareholders of a corporation suffer an i_njury that
is distinct from that of the corporation, the shareholders may bring direct suit for

*The rationale for a dlstmctlon between dlrect and derivative suits is stra1ghtforward As
Maryland courts have explained:

It is a general rule that an action at law to recover damages for an injury to a

“corporation can be brought only in the name of the corporation itself acting through
its directors, and not by an individual stockholder, though the injury may incidentally
result in diminishing or destroying the value of the stock. The reason for this rule is
~ that the cause of action for injury to the property of a corporation or for impairment

or destruction of its business is in the corporation, and such injury, although it may

diminish the value of the capital stock, is not primarily or necessarily a damage to the

stockholder, and hence the stockholder's derivative right can be asserted only through

the corporation.
Strougo v. Bassini, 282 F.3d 162, 169 (2d Cir. 2002) (quotmg Waller v. Waller, 49 A. 2d 449, 452
(Md. 1946)).




redress of that injury; there is shareholder standing. When the corporation is injured
and the injury to its shareholders derives from that injury, however, only the
corporation may bring suit; there is no shareholder standing. The shareholder may,
at most, sue derivatively, seeking in effect to require the corporation to pursue a

lawsuit to compensate for the injury to the corporatlon and thereby ultimatelyredress
the injury to the shareholders. :

Id at171 .‘ Wisconsin follows the same rule: ‘“Whether a claim must be brought derivatively or rriay
be brought individually depends upon whether the injury alleged is primarily to the complaining
shareholder or primarily to the corporation.” Jorgensen v. Water Works, Inc., 630 N.W .2d 230, 233.
(Wis. Ct. App. 2001).
The decision in Strougo is particularly instructive because, like the present case, it involved
. a shareholder’s claims against a mutual fund for dilution of the shareholder’s equity in the fund. A -
closed-end mutual fund like the one involved in Strougo ordinarily has only an initial pﬁblic offering
of Vshares and is subsequently closed to neW investors.
Although closed-end funds do not sell their shares to the public in the ordinary course
of business, there are methods available to them to raise new capital after their initial
public offering. One such device is a “rights offering,” by which a fund offers
shareholders the opportunity to purchase newly issued shares. . . . It was the Fund’s
employment of a non-transferable rights offering that generated the clalms at issue
on this appeal .
Id._ at 165. The fund in Strougoe “announced that it would issue one right per outstanding share to
every shareholder, and that every three shares would allow the shareholder to purchése one n_éw_
share in the Fund.” Jd. at 165-66. The plaintiff filed suit on the grdunds “that this sort of rights
offeririg is coercive because it penalizes shareholders who do not participate.” Id. at 166.
Because the rights could not be sold on the open market a shareholder could avoid
‘a consequent reduction in the value of his or her net equity position in the fund only
be purchasing new shares at the discounted price. This put pressure on every
shareholder to “pony up” and purchase more shares, enabling the Fund to raise new

capital and thereby increase its asset holdings.

1d.




The Second Circuit concluded that the injuries the plaintiff alleged constituted “distinct™
injuries for which the shareholder could bring a direct claim under Maryland law. Asthe court
explained: .

. The alleged injuries resulting from the coercive nature of the rights
offering do not derive from a reduction in the value of the Fund’s assets or any other
injury to the Fund’s business. Indeed, with reference to the shareholders that
purchased new shares in order to avoid dilution, the acts that allegedly harmed the
shareholders increased the Fund’s assets. And as for the non-participating
shareholders, the reduced value of their equity did not derive from a reduction in the

value of the Fund’s assets, but rather from a reallocation of equity value to those
shareholders who did participate.

Thus, in the case of both the participating and non-pam cipating shareho]ders

it would appear that the alleged injuries were to the shareholders alone and not to the

Fund. These harms therefore constitute “distinct” injuries supporting direct

shareholder claims under Maryland law. The corporation cannot bring the action

seeking compensation for these injuries because they were suffered by its
’ shareholders, not itself.
Id. at 175 (emphasis added). The Strougo rationale leads inexorably to the same conclusion in the
present case.

Just as in Strougo, where “[t]he alleged injuries resulting from the coercive nature of the
ﬁghts offering do not derive from a reduction in the value of the Fund’s assets or any other injury
to the Fund’s business,” the alleged injuries to Plaintiffs in this case resulted from the sale of the
Funds’ undervalued shares based on stale foreign securities prices and nof from a reduction in the
value of the Funds’ assets or any other injury to the Funds’ business. Also as in Strougo, where “the
‘reduced value of the [non-participating shareholders’] equity did not derive from a reduction in the
value of the Fund’s aséets,- but rather from a reallocation of equity value to those shareholders who
did participate,” Plaintiffs’ reduced equity value in the Funds (i.e., the reduced value of their shares)

did not result from a reduction in the Funds’ assets but rather from a reallocation of equity value to

the market time traders who bought the Funds’ undervalued shares. Thus, just as in Strougo, where
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“tﬁe al]eged‘ injuries were to the shareholders alone and not to the Fund,;’ the stale trade injuries
wﬁich Plainﬁ_ffs have alleged are injuries to Plaintiffs (and class members) alone. and not to the
Funds.
Precisely because the Funds themselves afe not injured by the sale of their undervalued
‘shares, Plaintiffs’ claims are not derivative claims of the Funds, but are instead individual, direct
claims which only Plaintiffs can assert through a direct action. Because those claims do not meet
the $75,000 amount in controversy requirement, the Court lacks diversity jun'scﬁction over the claims
.in this case.
I1.  Because Plaintiffs and class members evere mere “holders” of Fund shares, their claims
are not “in connection with the purchase or sale” of securities, and Plaintiffs’ claims -
are therefore not removable under the Securities Litigation Uniform Standards Act. .
Asa baokup_ posjtion to their diversity jurisdiction argumerit, Defendants contend that
,re_moval of this case is proper because “if and to the extent thot any portion of the eloims asserted
by plaintiffs are individual claims, they would be claims in eonnection' with the purchase or sale of
securities, and therefore exist only (if at all) under the federal securities laws. As provided in [the
: .Securities Lit gation Uniform Stondards Act V(SLUSA)] , there cao be no state la’w class claims as
to such matters, and.any sfate_ court action in which a plaintiff .i‘svattempting to assert such class
’ claims is removable to federal court.” Notice of Removal ai 9 4(b). The clear import-of these
aIle_ gations are that SLUSA “completely preempts’ and makes removabie Plaintiffs’ state law causes
~ of action. The argument, however, flies in the teeth of a unanimous body of growing SLUSA case
law. |
SLUSA reaches only those claims based upon factual allegations which would be co gnizable
federal claims under the Securities Exchange Act of 1934. Simon v. Internet Wire, Inc., 2001 WL

688542 *3 (C.D. Cal. 2001) (“In general, SLUSA preempts state law only when the allegations
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in_Vo]ve sécuﬁtieé fféud violations.”); Spielman v. Merrill Lynch, Pierce, Fenner & Stnith, -Inc.,‘
332F.3d1 16, 124 (2d Cir. 2003) (“SLUSA only converts into federal claims those state"cl.a_\i-ms that |
fall within its clear preemptive séope, thereby confining federal question jurisdiction‘ undér thié
statutory regime to a subset of securities fraud.cases.”). Non-sellers and non-purchasers, such as
prospective purchasers who are fraudulently deterred from purchasing or current holders who are
fraudulently deterred from séllingtheir securities, do not have cognizable claims under thé ’34 Act
asa matter of thoroughly we]l-éstablished law. "ﬁlue Chip Stamps v. Manor Drug Stores, 421 U.S.._
723, 95 S.Ct. 1917 (1975). See also Green v. A@eritrade, Inc.,279 F.3d 590, 597 (8th Cir. 2002)
(“the [BZue Chip Stamps] Coﬁrf refused to bfoadly interpret [section 10(b)] and held that thé.
plaintiffs lacked standing to sue because they were neither purchasers nor se]lérs of a security”). |
“[TIhe Court noted that the harsh result was mitigated ‘to the extent that remédies are aVailable to
nonpurchasers and nonsellers under state law.”” Gordon v. Buntr&ck, 2000 WL 556763 at*3 (N.D.
I11. 2000) (quoting Blue Chip Stamp3,1421 U.S. at 739 n.9, 95 S.Ct. at 1927).

Consequemly, “nonsellers and nor;purchasers of securities ‘a_re-not_ covered by SLUSA;S -
. preemption provision. ... [Ijn enacting SLUSA, Congress did not make cléss ac_tions oﬁ behalf of
‘nonsellers’ and ‘nonpurchzisers’ removable to federal court.” Green v.vAmeritrdde, VInc., 279F.3d
: 590, 596 (8th Cir. 2002). Accord Rz;ley v. Merrill Lynch, Pierée, Fenﬁer & Smith, Iné., 292 F.2d
1334, 1345 (11th Cir. 2002) (“SLUSA does not apply to claims dealing solely with the retention of
securities, rather than with purchase of sale.”).. The two-fold rationale fér this holding — the holding
reachgd by every court to have addressgd the issue — is-simple and unassailable. |

First, Congress chose to use language in SLUSA that is identical to the language of the >34
Act which has settled meaning under federal case law. Tracking the language of section 10(b) of the

"34 Act, SLUSA provides in pertinent part:
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~ No covered class action based upon the statutory or common law of any State or

~_ subdivision thereof may be maintained in any State or Federal court by any private

party alleging . . . that the defendant used or employed any manipulative device or
contrivance in connection with the purchase or sale of a covered security. 13)

15 U.S.C. § 78bb(f)(1)(B)* (emphasis added). Section 10(b) of the 34 Act provides in pertinent
part:
It shall be unlawful for any person . . . [t]o use or employ, in connection with the
purchase or sale of any security registered on a national secunities exchange or any
security not so registered, or any securities-based swap agreement (as defined in
section 206B of the Gramm-Leach-Bliley Act), any manipulative or deceptive device
_or contrivance in contravention of such rules and regulations as the Commission may

- prescribe as necessary or appropriate in the public interest or for the protection of
investors. :

1 5U.S.C. § 78](b) (emphases added). Rudimentary principles of statutory constfucfion dictate the
inferencé that Cohgress meant to ‘ihcorporéte the established meaning of the terms. See, e.g.,
Ameritrade, 279 F .36 at 598 (“In enacting the Uniform Standards Act, Congress was aware of thc
int._erpretati_on of § 10b of the 1934 Act, which acknowledged that causes of action for the
‘nonpurchas¢’ or ‘nonsale’ of securities were not covered by the 1934 Act, and that state law would
fill those gaps.”). | |

| In addition to the identical language of the two provisions, the legislative history of SLUSA
and the reasons for its enactmeﬁt are additional indications that Congress intended the langﬁage of

the two statutes to have the same meaning. Three years prior to SLUSA’s enactment,‘ Congress

3Subsection (f)(1)(A) also preempts class actions based on state law “alleging . .

~ misrepresentation or omission of ma material fact in connection with the purchase or sale of a
covered security . ...” Since Plaintiffs have made no claim of a misrepresentation or omission, there
can be no arguable ba51s for removal of this case under this prov1sxon nor do Defendants seem to
re]y upon it.

“Section 78bb(f)(2) further makes such a case removable. 15 U.S.C. § 78bb(f)(2) (“Any
covered class action brought in any State court involving a covered secunty, as set forth in paragraph
(1), shall be removable”).
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imposed mbr_e stx'irigent procedural reduirefﬁents for securities fraud class actions in federal court
by enactinglthc, Private Securities Litigation Reform Act of 1995. To avoid these ,hle'ightened,
procedural hurdles in federal court, many class action plaintiffs jnst¢ad began filing state law ’c]ai'rhs.
in staté courts. Congréss responded by enacting SLUSA. “In essence, SLUSA’s enactment inarl;ed
a Congressional attempt to close the ‘federal flight’ loophole and route facially ‘preempted class
action’ lawsuits to federal court for scrutiny and possible summary disposal.” Spiélman, 3.32 F.3d
at 1'24.
| Thus, “[a] party seeking to ‘establish that a claim falls within SLUSA’s preemptiQe scope
must show that the claim satisfies four criteria:”
_ _(1) the action is a “covered class action” under SLUSA, (2) the action ptifporté to be
_ based on state law, (3) the defendant is alleged to have misrepresented or omitted a _
material fact (or to have used or employed any manipulative or deceptive device or’
*-contrivance), and (4) the defendant is alleged to have engaged in conduct described

by criterion (3) “in connection with” the purchase or sale of a “covered security.
Ameritrade, 279 F.3d at 596. Tt is the féurth requirement — the “in c_onnéction with the purchase or
sale” requirement — which is at issue in the present case.

The courts have uniformly held that if a claim is not cognizable un_de;'sectidn 10(b)(5)
because it is not “in conhecfion with the burchase or sale of a covered security,"’ theﬁ it is also not
~ “in connection with the puréhase or..séle of a covered securit;f > for purposes of SLUéA‘ and not
rémovab]e under SLUSA. See, e.g., Dacey v. Morgan Stanley Dean Witter & Co., 263 F.Supp.2d.
706, 710 (S.D.N.Y. 2003) (remanding “the.c}aims of the ‘Holder Clasé’” because c]aims on behalf
of holders “do not fail within the scope‘_of SLUSA preemption becagse they do not arise from the
purch‘ase or sale of a cov‘cred.’sécuri'ty’ ); Feitelberg v. Credit Suisse First Boston LLC, 2003 WL

22434098 at *5 (N.D. Cal. 2003) (rémanding class action because “P]aintiff expressly limits the

class to individuals who held shares during the class period, and therefore we cannot find that this
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'élvaim arises ‘in coﬁnection with’ the purchase or sale of a covered s¢c_uritf "}, Chinn v. Belfer, 2002
WL 31474189 at *4 (D. Or. 2002) (recdmmendatioh for remanding class action claims of holders
because “Sﬁpreme Court precedent clearly contemplates that state law may provide a remedy for
AOIders of securities separate and apart from any remé(iy available to purchasers or sellers”;
~emphases in ori ginal); Shen v. Bohan, 2002 WL 31962136 at *3 (C.D. Cal. 2002) (remanding élass
action based on holders’ claim that their voting rights “were dilufed when Defendants issued stock”
and claim was therefore not “in comnection with the purchase or sale of é covered security”);
| Gutierrez v. Deloitte & Touche, L.II,.P.,.147 F.Supp.2d 584, 592-94 (VV .D.'Tex; 2001) (remanding
state class action on behalf of plaiﬁtiffs who were “fraﬁdulently iriciuced t(".) continue ‘to hold stock”
| and thus claim was not “in connection with purchase or sale” of securities); Shaev v. Claflin, 2001
WL 54-185-67 *5 (ND Cal-. 2001) (remanding class action on behalf “of existing shareholder({s |
whose] onllershipinterests in 3Com were reduced by the stoék option adjustment”'because claims
were not not “in connection with the burchaéé or sale of a "cl:6vered security”); Spielman v. Merrill
Lynch, Pie;fce, Fenner & Smith, Inc., 2001 WL 1182927 aﬁ *5 (S.D.N.Y. 2001) (remanding state
‘law class action because misrepresentations about transaction fees “is not sufficiently connécteci to
the underl‘ying securitfe_s to meet the reqﬁir_errient that the misrepresentation about those fees be ‘in
| connection with’ the purchasé or sale of covered securities”); Gordon, 2000 WL 556763 at *4
(rémanding class action on behalf of holders of securities which the court held not to be “‘in
‘connec‘tion with the purchase or sale of a covered security’ . and thus not remo§able under SLUSA);
Hines v. ESC Strategic Funds, Inc., 1999 WL 1705503 at *6 (M.D. Tenn. 1999) (denying motioﬁ
to dismiss state law claim (Count Three) under SLUSA “because Plaintiff has alleged that the
defendants’ breach of fiduciary duties resulted from their actions after she purchased her shares” and

was thus not “in connection with purchase or sale” of security). See also Ameritrade, 279 F.3d at
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599 (affirming distﬁ‘ct court’s remand of clafms b'ef_:ause they were not‘Based on plaintiff’ .s purcﬁase
or sale of secﬁn’tieS) and Spielman, 332 F.3d at (discussing SLUSA preemption and remqﬁi before '
dismissing appeal of the remand order cited above).
* All of the cases are analytically indistinguishable from the present case, but two of them —

Shen and Shaev — present especially similar factual allegations. In Shen, the plaintiffs alleged
“Defendants diluted their shareholder voting rights when stock was issued to acquire Double‘CIick,”
and the district court remanded the case to state 'éoun upon concluding that existing sharehoiders’ .‘
claims for dilution of their voting- ﬁghts were not “in connection with the pi;rchase or éale’.’ of-
- securities despite the fact the dilution was caused by the issuance of stock. 2002 WL 31962136 at. |
*3. Similarly, in Shaev, the plaintiffs alleged -

_ th;at the value of existing shareholder][s’] ownérship interests iﬁ 3Com were reduced

by [a] stock option adjustment. This purported injury arose from the mere holding

of 3Com stock, and not from any trading of 3Com securities. Under such -

circumstances, Plaintiff and the class he seeks to represent do not constitute

purchasers or sellers for purposes of the “in connection with” requirement, and thus,

that requirement is not satisfied in this case. :
2001' WL 548567 *5 (citing Blue Chip Stamps; emphasis in origiﬁai). Thus, __the Sha;;) court
‘remanded the cése to state court. | |

In the present case, Plaintiffs and the class they seek to represeni are all exclusively holders
of Fund sha’reé_ They quite plainly have no cognizable federal securities law claims ag_ainét any 6f
the defendants. They have not asserted a claim on behalf of any purchaser or seller (;f securiﬁes.
Indeed, Plaintiffs seek certiﬁcatipn ofa class‘consirsting of “[a]ll persons in the United States who
held shares” in the Funds. See First Amended Complaint Counts at 19 (Count I prayer for relief),

20 (Count I prayer for relief), 23 (Count Il prayer for relief), 25 (Count IV prayer for reliei); 27

(Count V prayer for r'eli.ef), 29 (Count VI prayer for relief) (emphasié added). Under Blue Chip
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Stamps, state law provides the only remedy for Plaintiffs and the “non-purchaser,” “non-seller” class
of holders they seek torepresent. Accordingly, because Plaintiffs’ claims are not “in connection with
the purchase or sale of a covered security,” they are not removable under SLUSA.

III.  Plaintiffs have made no claim under the Investment Company Act, and that Act neither
preempts Plaintiffs’ state law claims nor makes them removable.

Citing the Investment Company Act of 1940 (ICA), Defendants attempt to invoke the Court’s
federal question jurisdiction Plaintiffs’ state law claims. Defendants do not fully explain their
-“theorf’ of jurisdiction nor do they cite authority which would tend to support their claim of
jﬁriSdiction, and for good reason: there is no such authority. - Defendants’ claim of federal
. jurisdiction over Plaintiffs’ state law claims is completely untenable.
 For starters, the sole provision of the ICA to which Defendants refer, 15 U.S.C. § 80a-43,
certainly does not make Plaintiffs’ state law claims removable to federal court. See Notice of
Removal | 4(c). Rather, that'section_ is merely a jurisdictional provision for ICA causes of action
(not state law claims like Plaintiffs”) and permits such claims to be brought in either federal or state
-couI_'t: -
The district courts of the United States and the United States courts of any Territory
or other place subject to the jurisdiction of the United States shall have jurisdiction
of violations of this title or the rules, regulations, or orders thereunder, and,
concurrently with State and Territorial courts, of all suits in equity and actions at law
brought to enforce any liability or duty created by, or to enjoin any violation of this
- title or the rules, regulations, or orders thereunder.
15US.C. § 80a-43.
As best Plaintiffs can decipher (since they have not asserted a claim under the ICA),
_Défendants’_ removal “theory” 1s that the ICA completely preempts Plaintiffs’ state law claims, thus

transforming purported state law claims into federal ones. Notice of Removal § 4(c). (“The claims

asserted by plaintiffs are ‘rooted in’ and preempted by federal law. ... The claims asserted by

17



piaintiffs . thus (if they exist at all) present a federal question as to which this Court has subject
matter juﬁsciiction pursuant to 28 U.S.C. § 1331.”) See Rogers v. Tyson Foods, Inc., 308 F.3d 785
(7th Cir. 2002) (“We find complete preemption where there is a ‘c-ongressional intent in thé
enactment of a federal statute not just to provide a federal [preemption] defense to a state created
cause of actioﬁ but to grant a defendant the ability to remove the adjudication of the cause of: action
to a federal court by transf_drining the state cause of action into a federal cause of action. ”’;. quoting‘
14B Charies Alan Wright, Arthur R. Mi]]er & Edward H. Cooper, Federal Practice and .Pfoée&ure |
§3722.1 (3d ed. 1998 & Supp. 2002) (emphasis added by court)). |
Defendants’ claim that the ICA compléfely preempts Plaintiffsf state la§v claims finds no

support in the ICA or case law and, in fact, is contradicted by both. To begin 'v.vith,.the ICA itself
pro.vide‘s “nor sh.ail anything in this subchapter affect the jurisdiction of . . . émy State or political
'subdi\;ision of any State, over any person; security, or transaction, insofar as such juri'édiction does
not conflict with any provision of this ‘subchapter or of any rule, reguiation, of order hereunder.”
1 5 U.S.C § 80a-49. In additionto the plain language of the statute itée]f, the Sup;eme Court has held
that the ICA doeé “not reqvuire that federal law displace state laws . .. unless the state laws permit
action proﬁibited by the Act[), or unless ‘their application would be inconsistent wifh the federal
~ policy....”” Burksv. Laskér, 441 U.S. 471, 479, 99 S.Ct. 18'-31, 1837-38 (1979).

| As if this state of the law were not enough, the only case involving a similar claim of ICA
preemptiqn rejects the argument. In Greenv. F u‘ndvAsset Management, L.P.,245 F.3d 214 (3rd Cir.

2001), shareholders inAclosc_ad-end municipal investment companies sued the companies alleging staté
law ciaims of fraud ahd bfeach of fiduciary duty in connection with the- method the companies used
for ca]cu]éting managements fees paid to advisers. ]d at 217-19. The defendants argued that these

state law claims were preempted by the ICA, an argumém which the Third Circuit flatly rejected.
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Because Congress had found that the *corporate waste” standard was inadequate to
" meet the problem, it sought to provide mutual fund shareholders with additional
protection from improper compensation arrangements. Nevertheless, the fact that the

prior remedy might be less effective does not mean that it stands as an obstacle to

“the accomplishment and execution of the full purpose and objective of Congress.”

Even though the common law is less effective than § 36(b) [of the ICA], it may still

be the remedy of choice in certain situations. The creation of a greater protection

does not mean that the lesser protection is an obstacle if a complainant elects to

employ it. Moreover, the “lesser protection,” even if it is more difficult for a

complainant to prove a breach of the standard of care, may offer a greater range of

targets and of remedies. Defendants have not demonstrated that Congress intended

to eliminate common law access to these targets or these remedies.

Id. at 225-26 (emphasis added). “We hold, therefore, that the plaintiffs’ state law claims are not
preempted by § 36(b).” Id. at 230.

It is also worth noting that only “ordinary” preemption was at issue in Green. So-called
“ofdinary’ preemption is far less sweeping than the kind of “complete” preemption necessary to
transform state law claims into federal ones. Rogers v. Tyson Foods, Inc., 308 F.3d at 791
(“Ordinary preemptiqn isan afﬁnnatjve‘defense that [a defendant] may assert in state court; it is not
a basis for federal jurisdiction under the complete preemption doctrine.”). Ordinary preemption

-merely proVides an affirmative defense to a state law cause of action. By contrast, complete
preemption “exists where ‘Congress has so _completély preempted a particular area that no room
remains for any state regulation and the complaint would be “necessarily federal in character.””” Id.
at 788. Thus, the ICA doesnot even provide Defendants with an ordinary preemption defense, much

less does it so completely preempt Plaintiffs’ claims as to transform them into federal ones which

would providé a basis for the Court’s federal question jurisdiction over this case.
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CON?LUS]ON
As discussed, the Court lacks diversityjuri sdiction over this case and it lacks fede;*ﬂ question
jurisdiction vis a vis either SLUSA or the ICA. Because the Court lacks diversity and 'fedérai
question jurisdi ction over any of Plaintiffs’ claims, Defendants’ appeal to the Court’s supinlér_nemal
jurisdiction is fnoot, and the Court should remand this case to state court for all further proceedings. |

KOREIN TILLERY
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envelope in a United States Mail Box this __20th
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~Tel: 212/575-4700
' Fax: 212/575-6560
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David O. Stewart
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21

Gordon R. Broom
Troy A. Bozarth

Burroughs, Hepler,
Hebrank & True LLP
103 West Vandalia Street, Suite 300
Edwardsville, Illinois 62025
Tel: 618/656-0184
Fax: 618/656-1364

- and
John W. Rotunno
Kenneth E. Rechtoris

Broom, MacDonald,

Bel], Boyd & Lloyd LLC T

70 West Madison Street, Suite 3300
Chicago, Illinois 60602-4207
Tel: 312/372-1121

Attorneys for Defendant Artisan Partners
Limited Partnership ‘



Nelson v. A I M Advisors, Inc., 2002 WL 442189 at *3 (S.D. Ill.

March 8, 2002) (Reagan, J.).? "In evaluating the convenience and
fairness of transfer under Section 1404 (a), a court should - consider
both the private interests of the parties and the public interests
of the court." Georgouses v. NaTec Resources, Inc., 963 F.Supp.

728, 730 (N.D. Ill. 1997) (Gettleman, J.).°

in Nelson — an action brought by the same law firm that
represents plaintiffs in this action — the Court transferred the
cases against the various mutual fund complex defendants to the
districts whefe they were headquartered. Thus, for instance, the
Court (Judge Reagan) transferred the case against A I M Advisors,
Inc. to the Southern District of Texas (a.defendant in this action)
since that district was where the relevant events occurred and
where unwilling witnesses would be subject to the subpoena power of
the Court:

"In support of these motions for transfer, each
Defendant has demcnstrated by Affidavit that: (1)

2 nThe weighing of factors for and against transfer necessarily involves
a large degree of subtlety and latitude, and, therefore, is committed to the
sound discretion of the trial judge," but the showing is clearly less than what
is required for forum non conveniens dismissal. Coffey v. Van Dorn Iron Works,
796 F.2d 217, 219-20 (7 Cir. 1986). ’

3 The District Court cases cited in this memorandum of law are relied upon
as persuasive interpretations of § 1404 (a). They provide helpful elaboration of
the factors underlying a § 1404(a) analysis and appear to follow governing
Seventh Circuit precedent.



all material acts surrounding the management of the
various mutual funds occurred in the district to
which they seek transfer; (2) that all of the
numerous potential witnesses live in or within
close proximity to the district to which they seek
transfer; (3) that all of the documents relevant to
the litigation are in or within close proximity to
the district to which they seek transfer, and (4)
since there has been no allegation that any
individual Plaintiff interacted with any of the
Defendant advisors or distributors in any direct
way, that no material witnesses live or reside in
the Southern District of Illinois.

Furthermore, it is clear that the courts to
which Defendants seek transfer have infinitely more
power than this Court to compel the appearance of
unwilling witnesses at trial since all of the
witnesses reside in or within close proximity to
the transferee districts. Moreover, the costs of
compelling the attendance of witnesses would be
less since the witnesses reside in or are closer to
the transferee districts. All in all, it would
simply be much more convenient for the witnesses to
be heard in the transferee districts.

There is no question that Defendants have proven
that the transferee district would be more
convenient for the majority, if not all, of the
witnesses. Although transfer may require
Plaintiffs to travel to the transferee district, it
is 'clearly more convenient' for any of the
individual plaintiffs to travel from this district
to the transferee district, than for a plethora of
witnesses to travel to the Southern District of
Illinois on each individual Plaintiff's case.

In undertaking this analysis, the Court finds that
although there are certainly putative class members
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in the Southern District of Illinois, as there are
nationwide, there is no special relation between
this community and the alleged occurrences.
Therefore, there is no specific desire or need to
resolve this controversy in this district as
compared to the clearly more convenient transferee
districts.

Similarly, the Court finds that any district
court would be as familiar as this Court is with
the applicable law governing this case.

The Court also finds that no delay would
result from transferring these cases to the various
transferee districts.

Based upon all of these considerations, the
Court finds it is 'clearly more convenient' for the
various cases to be transferred than to be heard in
this district. Given the fact that the over-
whelming number of witnesses and documents are
located in the transferee district, as well as the
fact that Plaintiffs have offered no reason why
Defendants should bear the greater legal cost of
transporting documents, counsel, and witnesses to
the Southern District of Illinocis in order to
defend against Plaintiffs' as yet unproven
allegations,'this Court finds that Defendants have
sustained their burden of demonstrating that
transfer of these cases 1is appropriate and
warranted under § 1404(a)."

Nelson, at **4-5; but see Miller v. Mitchell Hutchins Asset

Management, Inc., No. 01-cv-0192-DRH (S.D. Ill. November 9, 2001){




a. Private Interest Factors

Thé private interest factors to be considered by the Court
focus on the convenience of the witnesses and parties. "Most often
the controlling factor for Section 1404 (a) purposes is 'convenience
of witnesses' — an analysis that looks at the persons who will be
required to take time away from their respective home bases and
activities to deal with trial preparation ... and with trial."

Riviera Fin. v. Trucking Servs.,'lnc., 904 F;Supp. 837, 839 (N.D.

I11. 1895) (Shadur, J.):; see also Nelson, at **4-5.

In evaluating the convenience of the witnesses and parties,
courts take into account the location of the witnesses and parties
and the events at issue. As the Court found in Nelson (at **3-4),
"where a plaintiff alleges a nationwide class action, 'plaintiff’'s
home forum is irrelevant' ... the Court finds Plaintiffs' choice of
foruﬁ to be irrelevant.” See also: Georgouses,.963 F.Supp. at 730;

Genden v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 621

F.Supp. 780, 782 (N.D. Il11l. 1985) (Rovner, J.).*

* As the Supreme Court explained in Koster v. (American) Lumbermens Mut.
Casualty Co., 330 U.S. 518 (1947):

"where there are hundreds of potential plaintiffs, all
equally entitled voluntarily to invest themselves with
the corporation's cause of action and all of whom could
with equal show of right go into their many home courts,

the claim of any one plaintiff that a forum 1is
(continued...)




In Nelson (at *4), the Court also considered the availability
of compulsory process to ensure the testimony at trial of any
unwilling witnesses, and found that "the courts to which Defendants
seek transfer have infinitely more power than this Court to compel
the appearance of unwilling witnesses at trial since all of the
witnesses reside in or within close proximity to the transferee
districts." See also Goodin v. Burlington N.R.R. Co., 698 F.Supp.

157, 159 (s.D. Il1l. 1988).

Moreover, as this Court held in Nelson {(at *4): "all material
facts surrounding the management of the various mutual funds
occurred in the district to which they seek to transfer." See also
Georgouses, 963 F.Supp. at 731. When the conduct and events giving
rise to a cause of action did not occur in the forum selected by
the plaintiff, the plaintiff's choice of forum is accorded minimal

value, even if it is the plaintiff's home forum. Chicago, Rock

Island & Pac. R.R. Co. v. Igoe, 220 F.2d 299, 304 (7% Cir. 1955).

“{...continued)
appropriate merely because it is his home forum is

considerably weakened."

at 524. Although Koster decided the issue under the common law doctrine of forum
non conveniens prior to the enactment of 28 U.S.C. § 1404(a), the holding
"applies a fortiori to the balancing calculus of Section 1404 (a), which displays
less solicitude for plaintiff’'s choice of forum than its common law precursor."”
CFTC wv. First Nat'l Monetary Corp., 565 F.Supp. 30, 33 (N.D. Ill. 1983)
{Shadur, J.).




b. Public Interest Factors
In evaluating the interest of justice, courts consider public
interest factors that may warrant transfer, including - (a) the
relation of the community to the occurrence at issue 1in’ the
litigatién and the desirability of resolving controversies in their
locale; (b) the court's familiarity with applicable law; and (c)
the congestion of the respective court dockets and the prospect for

earlier trial. See Nelson, at *5.

ARGUMENT

I. The action against T. Rowe Price should be
transferred to the District of Maryland.

Under the foregoing standard, the District of Maryland in
Baltimore is a more convenient forum for the action against T. Rowe
Price, and the interest of Jjustice will be served best by a

transfer of the action against it to that district.

Indeed, weighing the private and public interest factors
detailed above, courts have routinely transferred cases involving
the management of fund(s) to districts with the most relevant
connections to the parties and witnesses. See Nelson, supra at

**24-26; Green v. Fund Asset Management L.P., No. 96 11276-NG

(D.Mass. July 15, 199%97) (Gertner, J.); Green v. Nuveen Advisory




Corp., No. 96-11277-NG (D.Mass. June 10, 1997) (Collings, J.):

Blatt v. Merrill Lynch, Pierce, Fenner & Smith, Inc., No. 93-0856-

IEG (LSP) at 3 (S.D. Cal. April 22, 1594) (Gonzalez, J.); Krinsk v.

Fund Asset Management, Inc., No. 85-1268-GT (CM) (S.D. Cal. Oct.

10, 1985) (Thompson, J.). Copies of the opinions are annexed

hereto as Appendix A.

a. The Action Could Have Been Brought in the
District of Maryland as against T. Rowe Price.
The action could have been brought in the District of Maryland
as against T. Rowe Price. That court has personal jurisdiction
over T. Rowe Price since it does business in its respective State

of Maryland. Mareno v. Rowe, 910 F.2d 1043, 1046 (2d Cir. 1880).

Venue is also proper in that district since a corporation is deemed
to reside in any district in which it does business. 28 U.S.D.
§ 1391 (b). Thus, this Court has authority under § 1404(a) to
transfer the action against T. Rowe Price to the District of

Maryland.

b. The Private Interest Factors Favor Transfer

1. availability and convenience of witnesses — All the most

pertinent witnesses — especially the officers and employees and
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auditors of T. Rowe Price and its affiliates with direct knowledge
about the valuation of the foreign securities held by the T. Rowe
Price Fund involved in this action — reside and/or work in the
District of Maryland.® Thus, no airplane travel would be required
of them to attend a trial in the District of Maryland — unlike the
Southern District of TIllinois. Indeed, the transfer to that
district would help ensure that all those persons will appear at
the trial. Since some of them are employed by affiliates of
T. Rowe Price, they can be compelled to attend trial there but not

in the Southern District of Illinois.

Furthermore, the Fund is governed by a board of directors.
The majority of the board of directors is "disinterested"”, as that
term is used in connection with the Investment Company Act. Migdal

v. Rowe Price-Fleming Int’l., Inc., 248 F. 3d 321, 330-31 (4* Cir.

2001y . Those directors are not affiliated with the investment
adviser of the Fund, and thus are non-party witnesses in this
action. Since this action, in part, challenges determinations of
those directors, in connection with the valuation of foreign
securities held by the Fund, they will be non-party witnesses in

this action. The directors either reside or work within the

5 The subject matters of their testimony are listed in Exhibit A to the
moving affidavit submitted by T. Rowe Price.
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District of Maryland or have other important business dealings in
those districts so as to find it much more convenient to appear in
connection with this action in the District of Maryland rather than

the District of Illinois.

Finally, the T. Rowe Price plaintiff, Edmund Woodbury, himself

will not be providing important testimony at the trial.

2. the location of parties and relevant documents — As noted

above, T. Rowe Price 1is not located in the Southern District of
Illinois. Rather, T. Rowe Price is located in and does business in

the District of Maryland.
T. Rowe Price does not maintain any of its documents or
records in the Southern District of Illinois. It maintains such

documents in the District of Maryland.

3. the location of the material events - None of the events

or transactions material to the claims against T. Rowe Price
occurred in the Southern District of Illinois. They occurred in
the District of Maryland, where T. Rowe Price is located and where
the fund directors’ meetings and other business, in particular, the

fair value pricing, occurred.
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4. the plaintiffs’ choice of forum - As shdwn above, since

plaintiffs purport to bring a class action, the plaintiffs’ choice

of forum is entitled to no weight on this motion.®

In addition, plaintiff Woodbury's choice of forum should be
accorded little or no weight since, as noted, his testimony will

not be significantly involved in the adjudication of his claims.

Mr. Woodbury is attacking business practices of T. Rowe Price
in which he himself did not participate and has no first-hand
knowledge. In fact, the Complaint does not mention a single act by
Mr. Woodbury as part of his claims. Thus, the convenience of Mr.
Woodbﬁry is plainly secondary to that of the witnesses and T. Rowe
Price, whose testimony will be critical to the determination of

this action.

® As T. Rowe Price provides in its Notice of Removal, plaintiffs' action,
although styled by them as a "class action", is actually a derivative action on
behalf of the Fund in which they owned shares. Nonetheless, plaintiffs' choice
of forum is entitled to less weight in derivative actions, just as in class
actions. See Koster, 330 U.S. at 524 (claim of named plaintiff in derivative
action that "a forum is appropriate merely because it is his home forum is
considerably weakened").
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c¢. The Public Interest Factors Favor Transfer

1. the desirability of resolving controversies where they
occur - None of the conduct at issue in this action took place in
the Southern District of Illinois. T. Rowe Price's conduct

occurred in the District of Maryland.

-In addition, only a minuscule number of the putative class
members and shareholders of the Fund resides in the Southern
District of Illinois. Thus, Illinois and, in particular this
District, has little, if any, direct interest in the outcome of

this action.

2. the Court’s familiarity with the applicable law -

Illinois law is not directly involved in this action. Further, any
common law breach of fiduciary duty claim will be governed by the

law of a state other than Illinois.

3. expeditious prosecution of action - Statistics suggest

that the action against T. Rowe Price would proceed at least as
expeditiously in the District of Maryland as it would in the
Southern District of Illinois. According to the 2002 Federal

Court Management Statistics, this Court had 523 weighted filings

14



per judgeship - compared to 444 for the District of Maryland.

www.uscourts.gov./library/statistical reports

In 2002, the median time from filing to disposition for a
civil case in the District of Maryland was 8.9 months compared to
2.1 months in the Southern District of Illinecis. Id. However,
upon closer examination, the unusually short duration for the
‘Southern District of Illincis is explained by the fact that 2,481
cases were disposed of before pre-trial — those consisted of
asbestos cases which were remanded back to Madison County. As
such, the more relevant number for the Southern District of
Illinois is the median time for the disposition of a case during or
after pre-trial - 19.4 months. See www.ca7.uscourts.gov/rpt/
report2002/nc4.htm.” Thus, this Court has placed this action on
the "D Track" indicating that its likely trial will be in 18-24
months with a presumptive trial month of June 2005. See Court

Order, dated November 15, 2003.

7 The median time from filing to trial in the District of Maryland was
22.5. www.uscourts.gov./library/statistical reports
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Conclusion

For the foregoing reasons, the moving defendants T. Rowe E;ipe
International Funds, Inc. and T. Rowe Price International, Inc.,
respectfully‘request that the Court transfer the action against
them to the United States District Court for the District of

Maryland in Baltimore.

Dated: November 24, 2003

Respectfully submitted,

Pcllack & Kaminsky .

by: R 14'7ﬂ£ﬁ§;A
Daniel A. PolTack

Edward T. McDermott
Anthony Zaccaria

114 West 47 Street

New York, New York 10036
Tel.: (212) 575-4700
Fax: (212) 575-6560

-and-

Armstrong Teasdale LLP

by: Efiz;ﬁﬁkwﬂttk
Frank N. Gundlach
Glenn E. Davis
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One Metropolitan Square

Suite 2600

St. Louis, Missouri 63102-2740
Tel.: (314) 621-5070

Fax: (314) 621-5065

Attorneys for Defendants T. Rowe
Price International Funds, Inc. and
T. Rowe Price International Inc.
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Certificate of Service

A copy of the foregoing Memorandum in Support of Motion to
Transfer was mailed, postage prepaid, this 24th day of November,

2003, to the following:

Stephen M. Tillery
Korein Tillery

10 Executive Woods Court
Swansea, Illinois 62226

George A. Zelcs

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Klint Bruno

Law Offices of Klint Bruno
1131 Lake Street

Oak Park, Illinois 60301

Attorneys for Plaintiffs
and the Class

Gordon R. Broom

Troy A. Bozarth

Regina L.L. Wells
Burroughs, Hepler, Broom,

MacDonald, Hebrank & True LLP
103 West Vandalia St.,; Ste.
Edwardsville, Illinois 62025

John W. Rotunno

Kenneth E. Rechtoris
Bell, Boyd & Lloyd LLC
70 West Madison St., Ste.

Chicago, Illinois 60602-4207

Attorneys for Artisan Partners

Limited Partnership

David O. Stewart

Thomas B. Smith

Ropes & Gray LLP

700 12th Street, N.W.. Ste. 900
Washington, D.C. 20005

Robert H. Shultz, Jr.

Richard K. Hunsaker

Heyl, Royster, Voekler & Allen
100 West Vandalia St., Ste. 100
Edwardsville, Illinois 62026

Attorneys for Artisan Funds, Inc.

ﬁ»m@uﬁ.
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In the United States District Co&%ﬁgg
for the Southern District of Illinois 24 ﬁ#
&ﬁéigasoh V5o
. AP e
’ Lags 97yt
T.K. Parthasarathy, Edmund Woodbury, : “FieENors
Stuart Allen Smith, and Sharon Smith, :
individually and on behalf of all

others similarly situated, : 03-cv-673 DRH

Plaintiffs,

- against -

ve sv 2w se

T. Rowe Price International Funds, Inc., :
a corporation, T. Rowe Price International,
Inc., Artisan Funds, Inc., a corporation,
Artisan Partners Limited Partnership,

AIM International Funds, Inc., a corpora-
tion and A I M Advisors, Inc., :

Defendants.

T. Rowe Price's Motion to Transfer

DefendantsvT. Rowe Price International Funds, Inc. and T. Rowe
Price International Inc. (collectively "T. Rowe Price") respect~
fully move this Court for an order pursuant to 28 U.S.C. § 1404 (a)
transferring the action against them to the United States District
Court for the District of Maryland, in Baltimore. In support of
its motion, T. Rowe Price attaches hereto the affidavit of Henry H.
Hopkins, Chief Legal Counsel and Vice President, as well as its
Memorandum in Support of Motion to Transfer. These papers

establish the following:




1.
The Southern District of Illinois has no connection with or
true interest in this case. No relevant events occurred there. No
T. Rowe Price defendant is located there. No witnesses reside

there. No documents are maintained there.

2.

It is in the interests of justice for the case against T. Rowe
Price to be transferred to and tried in the District of Maryland,
in Baltimore. The District of Maryland is the most convenient
venue both for witnesses (including non-parties) and the parties
because T. Rowe Price is based in the District of Maryland, the
material events giving rise to the claims occurred in the District
of Maryland, all of the pertinent witnesses live or work in the
District of Mafyland, and.the documents relevant to the claims are

located in the District of Maryland.

Moreover, the public interest factors (the desirability of
resolving controversies where events at issue occurred, the Court's
familiarity with the applicable law, and the expeditious
prosecution of the action(s)) favor transfer of the case against

T. Rowe Price to the District of Maryland.
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Although venue appears to be proper in this district, venue
also would have been proper had the action against T. Rowe Price

been brought in the District of Maryland.

Wherefore, defendants T. Rowe Price International Funds, Inc.
and T. Rowe Price International, Inc. respectfully request that
this Court enter an order transferring all further proceedings in
the action against them to the United States District Court for the

District of Maryland, in Baltimore.

Dated this 24*" day of November.

Respectfully submitted,

Pollack & Kaminsky

by: Donud - Pellei

Daniel A. PollFck
Edward T. McDermott
Anthony Zaccaria

114 West 47" Street

New York, New York 10036

Tel.: (212) 575-4700

Fax: (212) 575-6560

-and-



by:

Armstrong Teasdale LLP

Cfﬁiaigﬂf§*4ﬁQ~a%\
Frank N. Gundlach
Glenn E. Davis

One Metropolitan Square

Suite 2600

St. Louis, Missouri 63102-2740
Tel.: (314) 621-5070

Fax: (314) 621-5065

Attorneys for Defendants T. Rowe
Price International Funds, Inc. and
T. Rowe Price International Inc.




Certificate of Service

A copy of the foregoing Motion to Transfer was mailed,
postage prepaid, this 24th day of November, 2003, to the

following:

Stephen M. Tillery
Korein Tillery

10 Executive Woods Court
Swansea, Illinois 62226

George A. Zelcs

Three First National Plaza
70 West Madison, Suite 660
Chicago, Illinois 60602

Klint Bruno

Law Offices of Klint Bruno
1131 Lake Street
Oak Park, Illinois 60301
Attorneys for Plaintiffs
and the Class

Gordon R. Broom

Troy A. Bozarth

Regina L.L. Wells

Burroughs, Hepler, Broom,
MacDonald, Hebrank & True LLP

103 West Vandalia 8t., Ste. 300
Edwardsville, Illinois 62025
John W. Rotunno

Kenneth E. Rechtoris

Bell, Boyd & Lloyd LLC

70 West Madison St., Ste. 3300
Chicago, Illinois 60602-4207

Attorneys for Artisan Partners
Limited Partnership

. Attorneys for Artisan Funds,

David O. Stewart

Thomas B. Smith

Ropes & Gray LLP

700 12th Street, N.W..
Washington, D.C. 20005

Ste. 900

Robert H. Shultz, Jr.

Richard K. Hunsaker

Heyl, Royster, Voekler & Allen
100 West Vandalia St., Ste. 100
BEdwardsville, Illinois 62026

Inc.
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T.K. Parthasarathy, Edmund Woodbury, : " OrEy ey
Stuart Allen Smith, and Sharon Smith, ’
individually and on behalf of all , :
others similarly situated, : 03-cv-673 DRH

Plaintiffs,
- against -

T. Rowe Price International Funds, Inc.,

a corporation, T. Rowe Price International,
Inc., Artisan Funds, Inc., a corporation,
Artisan Partners Limited Partnership,

AIM International Funds, Inc., a corpora-
tion and A I M Advisors, Inc., :

Defendants. :

T. Rowe Price's Motion to Transfer

Defendants‘T. Rowe Price International Funds, Inc. and T. Rowe
Price International Inc. (collectively "T. Rowe Price") respect-
fully move this Court for an order pursuant to 28 U.S.C. § 1404 (a)
transferring the action against them to the United States District
Court for the District of Maryland, in Baltimore. 1In éupport of
its motion, T.‘Rowe Price attaches hereto the affidavit of Henry H.
Hopkins, Chief Legal Counsel and Vice President, as well as its
Memorandum in Support of Motion to Transfer. These papers

establish the following:



1.
The Southern District of Illinois has no connection with or
true interest in this case. No relevant events occurred there. No
T. Rowe Price defendant is located there. No witnesses reside

there. No documents are maintained there.

It is in the interests of justice for the case against T. Rowe
Price to be transferred to and tried in the District of Maryland,
in Baltimore. The District of Maryland is the most convenient
venue both for witnesses (including non-parties) and the parties
because T. Rowe Price is based in the District of Maryland, the
material events giving rise to the claims occurred in the District
of Maryland, all o% the pertinent witnesses live or work in the
District of Mafyland, and‘the documents relevant to the claims are

located in the District of Maryland.

Moreover, the public interest factors (the desirability of
resolving controversies where events at issue occurred, the Court's
familiarity with the applicable 1law, and the expeditious
prosecution of the action(s)) favor transfer of the case against
T. Rowe Price to the District of Maryland.
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Although venue appears to be proper in this district, venue
also would have been proper had the action against T. Rowe Price

been brought in the District of Maryland.

Wherefore, defendants T. Rowe Price International Funds, Inc.
‘and T. Rowe Price International, Inc. respectfully request that
this Court enter an order transferring all further proceedings in
the action against them to the United States District Court for the

District of Maryland, in Baltimore.

Dated this 24* day of November.

Respectfully submitted,

Pollack & Kaminsky

by:  Demud f. Petlaci
Daniel A. PollTek
Edward T. McDermott
Anthony Zaccaria
114 West 47" Street
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Attorneys for Defendants T. Rowe
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@nited States Bistrict Court
Bigtrict of Masgachusetts

JACK GREEN, Individually
and as Trustee,
L2WRENCE P. BELDEN, Trustee, and
STANLEY SIMON, Trustee,
-Plaintiffs,

V. CIVIL ACTICN NO. 96-11276-NG

FUND ASSET MANAGEMENT, L.P.,

MERRTLL LYNCH ASSET MANAGEMENT,
L P‘

MERRILL, LYNCH & CO., INC.,

MERRILL LYNCH, PIERCE, FEINER &
SMITH INCORFORATED,

PRINCETON SERVICES, INC.,

ARTHUR ZEIKEL,

TERRY K. GLENN,

MUNTENHANCED FUND, INC.,

MUNIVEST FUND IT, INC.,

MONIYIELD INSURED FUND, INC.,

MUNIYIELD INSURED FUND II, INC.,

MUNIYTELD QUALITY FUND, INC.,

MONIYIEID QUALITY FUND IT, mc.,
Defendants.

MEMORANDUM AND ORDER ON

COLLINGS, U.S.M.J.

I. Introduction

In June of 1996 this securities action was instituted by the
plaintiffs. In their complaint, Jack Green ("Green"), individually
and as trustee, Lawrence P. Belden ("Belden"), trustee, and Stanley
Simon, trustee, allege that the fourteen named defendants have

violated various sectiong of the Investment Conpany Act of 1940.

[
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According to the allegations of the complaint, Green is a
Brookline, Massachusetts resident bringing this action as an

investor and as a trustee of certain trusts. Belden, too, is a .-

resident of the Commonwealth, bringing this action as a co-trustee

‘of a trust. The third plaintiff, Simon, resides in Delray Beach,

Florida; he brings this action as co-trustee of the Stanley Simon
Trust. |

The defendants MuniEnhanced Fund, Inc. ("MuniEnhanced®),
Mmivest Fmd II, Inc. ("Munivest”), Muniyield rAumd, Inc.
("Muniyield"), Muniyield Insured Fund, Inc. ("Muniyield Insured”),
Muniyield Insured Fund II, Inc. ("Muniyield Insured II"), Muniyield
Quality Fund, Inc. ("Muniyield Quality"), and Muniyield Quality
Fund II, Inc. ("Mumiyield Quality II") (collectively "Defendant
Funds®) are all publicly traded, closed-end investment companies
with principal offices: in Plainsboro, New Jersey. All of the
Defendant Funds have sold shares to investors, including one or
more of the plaintiffs. when the public offerings of the common
shares were undertaken, the investment advisor to the Defendant
Funds was Fund Asset Management, Inc. (“"FAMI").

FAMI, a Delaware corporation with a principal place of
business in Plainsboro, New Jersey, is a wholly owned subsidiary of
defendant Merrill Lynch Investrrerit Management, Inc. ("MLAMI"), a
corporation that also has its principal place of business in
Plainsboro. 1In turm, MLAMI itself is an indirect, wholly owned
subsidiary of defendant Merrill Lynch & Co., Inc. ("Merrill Lynch

& Co."), a corporation with a principal place at Plainsboro, New

2.
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Jersey. )

In Jamuary of 1994, Merrill Lynch & Co. reorganized FAMI into
a limited partnership calléd Fund Asset Management, L.P. ("FAM7);
defendant FAM replaced FAMI as the investment advisor to the
Defendant Funds. Defendant Princeton Services, Inc. ("Princeton”),
an indirect wholly owned subsidiary of Merrill Lynch & Co. with a

principal place of business in Plainsboro, New Jersey, is the
genéral partner of FAM whereas the limited partners as of April,
1994 were Merrill Lynch & Co. and MLAMI. .

.In Octaber of 1994, Merrill Lynch & Co. reorganized FAM,
removing MLAMI as a limited partner and replacing that ccrporation
with FAMI. Approximately six months later, FAM was again
reorganized: FAMI was removed and Merrill Iynch & Co. became the
sole limited partner of FAM. Defendant Merrill Lyﬁch Asset

. Management, L.P. ("MLAM"), an affiliate of FAM and another indirect
wholly owned subsidiaiy of Merrill Lynch & Co., is a limited
partnership with a principal place of business in Plainsboro, New
Jersey. Lastly, defendant Merrill Lynch, Pierce, Fermer & Smith
Incorporated ("Merrill Lynch") is a corporation with a principal
place of business in Plainsboro, New Jersey. ‘

Turning to the individually named defendants, Arthur Zeikel
whose principal place of business is in Plainsboro, New Jersey,
holds the following positions: President and a Director of each of
the Defendant Funds; President, a Director and Chief Investment
Officer of FAM; President, a Director and Chief Investment Officer
of MLAM; Executive Vice Pregident of Merrill Lynch & Co.; and

3
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case could have been brought in Illinois, and, at least in the
movants' view, it is one that falls squarely within the four
comers of this statutory provision, the defendants argue that the
Court in its discretion should transfer the litigation.

There 1s no guestion but "that there is a présunpt:ion in favor
of the plaintiff's choice of forum and that the defendant has the
burden of showing that a transfer is warranted.” Brant Point
Corporaticn v. Poetzsch, 671 F. Swpp. 2, 5 (D. Mass., 1987)
(citation omitted) ; Vartanian v. Monsanto Campany, 880 F. Supp. 63,
73 (D. Mass., 1995) ("The moving party bears the heavy buiden of
establishing that the transfer to another district is proper and
must overcome the considerable weight the court gives to a
plaintiff's choice of forum."). That is not to say, however, that
the plaintiffs' selection alone is determinative; all the relevant
factors must be weighed. Brant Point, 671 F. Supp. at 5.
Moreover, when certain situations exist, less deference is accorded
the plaintiff's choice. Such circumstances would.iﬁclude when the
actions and transactions at the heart of the litigation all
occurred outside of the forum or when the plaintiffs are suing as
class representatives. See Job Haines Hame For The Aged v. Young,
936 F. Supp. 223, 228 (D.N.J., }996). Indeed, "the weight of
authority holds that in class actions and derivative law suits the
class representative's choice of forum is entitled to lessened
deference." Id.

Neither 'is the fact that special venue provisions are

incorporated into securities laws dispositive in the plaintiffs!

5
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favor. When examining the counterpart doctrine of forum non
conveniens applied in the intermational realm, the First Circuit
was faced with an argument that

Howe v, Goldcorp Inves

19s1).

no matter what the circumstances, no matter
what the unfairmess, a federal court (with
jurisdiction and proper vemue) lacks the

to invoke forum non conveniens if Congress has
passed an applicable "special® verue statute,
a statute that broadens the plaintiff's choice
of forum beyond the choices that federal law's

"general” vernue statute otherwise would
provide.

Finding the argument unpersuasive, the Court wrote

Howe, 946

members of Con%ress enacting a ial venue
statute normally will not hawve thought about
its potential effect upon transfers of cases
to more convenient forums. The language of
such a statute does not forbid transfers. Its
language simply adds to the number of courts
empowered to hear a plaintiff's claim,

* %k *

Moreover, § 1404(a) at the least reflects
a congressional policy strongly favoring
tranefers. This removes whatever temptation
one otherwise might have to engage in the
legal fiction that a different Congress, which
never considered transfers at all and wrote a
venue statute that never wmenticned them,
somehow intended to take from the courts their
long-established power to transfer a case when
considerations of fairnmess and convenience so

F.2d at 949.

tments, Ltd., 946 F.2d 944, 948 (1 Cir.,

The. cases upon which the plaintiffs rely, Abeloff v. Barth, 119

F.R.D. 315 (D. Mass., 1988) and S-G Securities, Inc. v. Fugua

Investment Company, 446 F. Supp. 1114 (D. Mass., 1978), stand for

@3853s8L5212
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strong in an action brought under the Securities Exchange Act" on
account of the special vemue provision. Abeloff, 119 F.R.D. at

330-31 quoting 5S-G Securities, 466 F. Supp. at 1122. These cases .-

suppoxrt the proposition that greater weight should to be given one
factor in the balance of a transfer analysis under certain
circumstances; they can be read in tandem with the Howe proposition
that a special vepue provision does not undercut the court's power
to transfer a case.?

In their brief, the plaintiffs admit that some courts give
less deference to a plaintiff's choice of forum in a class acticn
suit, and that a tension exists when a securities case is a class
action: a special verue statute versus the connection of a mexe
representative of a far-flung class to the chosen forum.
(Plainciffs' Opposition #11 at 9-10) At bottom,

the trial court's decision "must turn on the

particular facts of each case and...must

consider all relevant factors to determine

whether or not on balance the litigation would

more conveniently proceed and the interests of

justice be better served by transfer to

different forum." .
Stanley Works v. Kain, 833 F. Supp. 134, 136 (D. Conn., 1993)
quoting C. Wright, A. Miller and E. Cooper, 15 Federal Practice and
Procedure 370 (1986). -

In 1947, the Supreme Court had occasion to delineate factors

? Accepting arguendo that when an action is brought under a specgial
venue provision the defendant must demonstrate “"that the balance weighs
heavily in favor of transfer¥, the court in Job Haines Hame noted that
nevertheless the special vemue provision in the 193¢ Securities Act
"clearly does not 'prohibit the transferring of a...class action to
another jurisdiction which is clearly a more convenient jurisdiction for
litigating the dispute.'" Job Haines Home, 936 F. Supp. at 229 {citation
cmitted) . '

7
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which a trial court should consider when addressing a motion to

transfer.

The Court listed the following as private factors:

the relative ease of access to scurces of -

proof; availability of compulsory process for
attendance of unwilling, and t:h% _cost of
obtaining attendance of willing, witnesses;

~ possibility of view of premises, if view would

Gulf 0Oil Corporaticn v. Gilbert, 330 U.S. 501, 508 (1947) (footnote

cmitted) .

be appropriate to the action; and all other
practical problems that make trial of a case
easy, itious and ive. There ma
also be questions as to the enforceability o
a judgment if one is obtained. The court will
welgh relative advantages and obstacles to
fair trial. It is often =aid that the
plaintiff may not, by choice of an incon-
venient. forum, 'vex', ‘harass', or 'oppress'
the defendant by inflicting upon him expense
or trouble not necessary to his own right to
pursue his remedy. But unless the balance is
strongly in favor of the defendant, the
g}aintiff's choice of forum should rarely be
sturbed.

- According to the Supreme Court, the proper evaluation of a transfer

60°'d
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motion should also include due attention to public factors:

Administrative difficulties follow for courts
when litigation is piled up in congested
centers -instead of being handled at its
origin. Jury duty is a burden that ought not
to be imposed upon the people of a commmity
which has no relation to the litigation. 1In
cases which touch the affairs of ons,

there is reason for holding the trial in their

view and reach rather than in remote parts of
the country where they can learn of it by
report only. There is a local interest in
having localized controversies decided at
home. There is_an appropriateness, too, in
having the trial of a diversity case in a
forum that is at home with the state law that
must .govern the case, rather than having a
court: in some other forum untangle problems in
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conflict of laws, and in law foreign to
itself.

Gulf 0il, 330 U.S. at 308-9.

In analyzing the defendants' motion, the Court shall apply these
factors to the particular circumstances of this case.

" III. Discussion

The first step in this analysis shall be consideration of the
weight to be given to the plaintiffs' choice of forum. The
defendants assert that this case has a substantial comnecticn to
the District of New Jersey while having few significant ties to
Massachusetts. The defendants have filed the affidavit of Arthur
2Zeikel, who, as earlier detailed, holds a variety of offices in the
corporate defendants. Mr. Zeikel avers that:

All of the activities about which plaintiffs

complain took place at MAM's and FAM's

headiquarters in Plainsboro, New Jersey, or in

New York City, which is less than 50 miles

from Plainsbore and less than 15 miles from

the federal courthouse in Newark, New Jersey.

Nothi of relevance to plaintiffs' claims

took place in Massachusetts. Virtually all of

the witnesses with knowledge of the facts

concerning plaintiffs' claims live and work

within 50 miles of MAM's and FaM's

Plainsboro, New Jersey headquarters.
Affidavit of Arthur Zeikel #7 ¢ 1, 3.
All of the Defendant Funds maintain their principal places of
business in Plainsboro, New Jersey; so, too, do all of the
corporate and individually names defendants. According to Mr.
Zeikel, the "ten corporate defendants are head¢guartered in New
Jersey and two in New York City, and the individuals live and woxk

in the Plainsboro area." (Id. § 7) Further, although the Defendant

9
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Funds "are registered to do business in Massachusetts, they do ﬁot
have any officers or maintain any offices in the Commonwealth.®
(Affidavit #7 at § 9)

The defendants contend that all the activity relevant to the
allegations of the complaint occurred w:.thm the Plainsboro area.
For example, Mr. Zeikel states that

The advisory agreements pursuant to which FAM
- recelved its compensation were drafted, negotiated,
and approved in the Plainsporo area. The amounts
of e fees to be id to FAM under those
agreements are calculated amd id in the
Plainsboro area. Also decisions g; the Funds'

investment adviser affecting the Funds' net assets
Eatnchono, New Dercey. Y oo Are made dn

Affidavit of Arthur Zeikel #7 § 4.

In addition the prospectuses were drafted in Plainsboro, New

Jersey, with advice from attormeys in New York City, and all the

decisions with respect to the Defendant Funds were made by

portfolio managers in Plainsboro, New Jersey. (Id. at § S)

It is the defendants' positicn that the seven key witnesses
who would respond to, or rebut, the plaintiffs' allegations, as
well as those who prepared the documents at issue, are
headquartered in Plainsboro. (Id. at 99 24~5) Further, Mr. Zeikel
avers that to the best of his knowledge, "all of the documents that
pertain to the allegations in plaintiffs' Complaint are located in

the Plainsboro area; to my knowledge, no relevant documents are

located in Massachusetts." (Id. at § 28) Moreover, outside

counsel who aided in drafting the relevant documents are located in

New York Ci'ty.' (Id. at 9§ 26) Mr. Zeikel states that the

10
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individuals who would testify have significant responsibilities for |
day-to-day operations and that their absence to attend a trial in

Massachusetts would cause a substantial disruption in the - -
businesses of the defendants, which would have an adverse effect on
the Defendant Funds as well as other funds and clients. (Affidavit
#7 1 27)

The plaintiffs counter by noting that five of the seven
"disinterested" directors are residents of, or are from,
Massachusetts. (Affidavit of Jack Green #12 at §§ 5-10) According
to the plaintiffs, these people would be the most important
witnesses. In any event, the plaintiffs argue that this case
should terminate in their favor as a matter of law so presumably
the location of the witnesses is immaterial.

Begmn_mg with the last argument first, as the case now
stands, the Court is simply in no position to decide that the
plaintiffs are entitled to the entr)} of judgment as a matter of
law.? The fact that the plaintiffs may all have purchased their
shares in Massachusetts is far from dispositive, (Id. at 9§ 3),
especially since they are alleging that they represent a class that
could potentially number more than 100,000. (I1d. at § 19)
Considering the parties' presenta}ticns as a whole, it is beyond
dispute that this litigation holds a far closer relationship to New
Jersey than it does to Massaciﬁsetts. Therefore, the weight to be

? The defendants strongly disagree that plaintiffs are entitled to
judgment as a matter of law and asseverate that numercus disputed issues
of material fact will have to be resolved before it can be determined

- which parties will prevail.
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In the United States District Court "“wD
for the Southern District of Illinoﬁé?ﬁﬂ/zh "
i’ P 3:53

T.K. Parthasarathy, Edmund Woodbury, : HET S

Stuart Allen Smith, and Sharon Smith, : S1u0g s Lk
individually and on behalf of all : .
others similarly situated, ¢ 03-cv-673 DRH

Plaintiffs,
- against -

. T. Rowe Price International Funds, Inc.,

a corporation, T. Rowe Price International,
Inc., Artisan Funds, Inc., a corporation,
Artisan Partners Limited Partnership,

AIM International Funds, Inc., a corpora-
tion and A I M Advisors, Inc.,

Defendants.

MEMORANDUM IN SUPPORT OF MOTION TO TRANSFER

Pollack & Kaminsky
114 West 47" Street
New York, New York 10036

Tel.: (212) 575-4700
Fax: (212) 575-6560
~and-

Armstrong Teasdale LLP
One Metropolitan Square
Suite 2600
/ St. Louis, Missouri 63102-2740
: Tel.: (314) 621-5070
Fax: (314) 621-5065

Attorneys for Defendants T. Rowe
Price Internatiocnal Funds, Inc.
and T. Rowe Price International
Inc.




Preface

Defendants T. Rowe Price International Funds, Inc. and T.-Rowe
Price International, Inc. (collectively, "T. Rowe Price") move,
pursuant to 28 U.S.C. § 1404(a), to transfer the action against
them to the United States District Court for the District of

Maryland in Baltimore.?

The First Amended Complaint

Plaintiffs have asserted separate claims against three
different mutual fund complexes. Each plaintiff alleges that the
set of defendants operating the mutual fund in which he or she held
shares somehow breached its duties by allegedly failing to "fair

‘value price" foreign securities held by its respective Fund. 1In
particular, plaintiffs allege that, in connection with its own

fund, each set of defendants:

1 on November 6, 2003, T. Rowe Price and AIM International Funds, Inc. and
A I M Advisors, Inc. ("AIM") filed a motion to sever the claims against T. Rowe
Price, AIM and the other defendants, Artisan Funds, Inc. and Artisan Partners
Limited Partnership ("Artisan"), from the claims against each of the other pairs
of defendants. The claims against T. Rowe Price, AIM and Artisan are
impermissibly joined since the claims against each of them do not arise out of
the same transaction, occurrence, or series of transactions or occurrences, as
required by Rule 21, Fed.R.Civ.P.




i. "fail{ed] to know and implement applicable rules

and regulations concerning the calculation of NAV";

ii. "fail[ed] to properly evaluate on a daily basis
whether a significant event affecting the value of
[their respective Fund's] portfolio of securities
had occurred after the foreign trading markets for
such securities had closed but before Defendants

calculated NAV and share prices";

iii. "faill[ed] to implement [their respective Fund's]
portfolio valuation and share pricing policies and

procedures”; and
iv. "allow[ed] portfolio valuation and share pricing
" policies and procedures which benefited market

timing traders of [their respective Fund's] shares

at the expense of long term shareholders™.

Amended Complaint, 99 60, 64, 73, 77, 86 and 90.

The Transfer Motion in Brief

Neithef of the T. Rowe Price defendants has offices in the
Southern District of Illinois. No witness for T. Rowe Price
resides or works in the Southern District of Illinois, and no
documents or records of T. Rowe Price are maintained in the

Southern District of Illinois.




By way of cqntrast, T. Rowe Price has its headquarter offices
and principal "place of business" in the District of Maryland
(Baltimore), as plaintiffs recognize (Amended Complaint, 99 5, 6).
Similarly, the T. Rowe Price non-party witnesses and party
witnesses reside and/or work in the District of Maryland. That
jurisdiction is far more convenient for T. Rowe Price than the

Southern District of Illinois.
The action could have been brought in the District of Maryland
as against T. Rowe Price, and T. Rowe Price consents to defend its

action in that district.

The Legal Standard: § 1404 (a)

28 U.S.C. § 1404 (a) provides: "For the convenience of parties
and witnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where

it might have been brought."

A motion pursuant to § 1404 (a) should be granted upon a
showing that: ‘(1) venue would be proper in the transferee
district, and (2) transfer will serve the convenience of the

parties and the witnesses, and 1s in the interests of justice.




given the plaintiffs' choice of venue under the relevant statute,
while generally accorded deference, is greatly diminished.

The specific factors under § 1404 (a) must also be weighed.
Given the evidence at hand, it is clear that the defendants carry
the day with respect to the convenience of the parties, certainly
when weighed against the scarce contact this litigation has to this
forum. There is no need to reiterate the evidence; the plaintiffs
have submitted no evidence that would indicate that they would be
.other than class representatives. The affidavit representing that
the significant witnesses' absence from their workplaces would
cause a major disruption to even the businesses at issue, in
addition to others, balances against the plaintiffs. So, too, is
the case with respect to nonparty witnesses, including counsel who
aided in drafting the documents at issue; from all that appears,
these people are all linked to New Jersey and are amenable to
service there. Further, all of the decisions which form the
foundation of the plaintiffs' claims were made. in New Jersey.
Again, apparently all the documents are located there. As against
the residence of the five disinterested directors in Massachusetts
and the plaihtiffs' choice of forum, the balance tilts décidedly in
favor of a transfer to New Jersey.

Although the plaintiffs argué that as a matter of policy this
case should remain in the district because another similar case is
pending here, it is noted that by Order dated today, the related

civil action is being transferred to the Northern District of
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Illincis. See Jack Green, et al. v. Nuveen Advisory Corp., et al.,
Civil Action No. 96-11277-NG.

Bearing in mind that the plaintiffs' choice of forum may well
be accorded substantial deference, the facts of this case, when
-considered under the relevant factors, point almost uniformly in

~ one direction. Based upon a careful consideration and balancing of
all the relevant factors, it is beyond doubt that the convenience
of the parties and witnesses, as well as the interests of justice,
mandate that this case be transferred to the District of New
Jersey. | '

IV, Conclusion And Order

FPor all the reasons stated, it is ORDERED that the Defendants!®
Motiocn To Transfer Vermue (#6) be, and the same hereby is, ALLOWED.
The Clerk is hereby ORDERED to transfer this case to the District
Of New Jersey. | |
V. Stay of Order

To afford the plaintiffs the opportunity to seek review of the
within Order prior to the effectuation of the transfer, it is
ORDERED that the within Order be, and the same hereby is, STAYED
until Monday, June 23, 1997. If, within the time provided by Rule
72(a), Fed. R. Civ. P., the plaintiffs file an objection to the
within Order, it is ORf)ERED that the stay continue in effect until
the District Judge to whom this case is assigned rules on the

cbjection. If no objection is filed within the time provided by
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Rule 72(a),  Fed. R. Civ. P., it is ORDERED that the Clexk

effectuate the transfer on June 24, 1937.

/(S

ROBERT B. CO.
Unlted States Mag:.strate Judge

June 10, 1997.
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UNITED STATES DISTRICT COURT
- -POR-THE. DISTRICT OF .MASSACHUSETTS

JACK GREEN BT AL.,
Plaintiffs,

v. Civ. Acticn No. 96-11276-NG

2
7
g

L.P., ET AL.,

—_—Defendantg, 0
GERTNER, D.J.:

ORDER
July 15, 1997

For the reasons set forth in the Memorandum and
Order filed by Magistrate Robert B. Collings (docket entry ¥ 24),
the defendant's moticn to transfer venue (docket entry # 6) is
ALLOWED. The Clerk is hereby ORDERED to transfer this cass to
the District of New Jersey. The plaintiffs‘ cbjections to the

Magistrate's order and rotion for reconsideration (docket entry #

25) are DENIED,
SO ORDERED. / ,
Dated: July 15, 1997 v

uﬁ(ncv/ﬁﬁm, vU.S.Db.J.

o
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Tinited States MWistvirt Court

migtrict of Massachuseits
JACR GREEN, Individually
as Trustee,
STANLEY SIMIN, Trustee, ang
NCRMA. EVANS,
Plaintiffs,
V. CIVIL ACTION RD. 36-~11277-NG

MEMORANDUM AND ORDER ON
DEFENDANTS' MOTION TO DISMISS
THE COMPLAINT OR, IN THE ALTERNATIVE,
TO TRANSFER THE CASE TO THE NORTHERN
DISTRICT OF ILLINOIS, EASTERN DIVISION (#11)

COLLINGS, U.S.M.5.
I. Introduction
In June of 1996, plaintiffs Jack Green, individually and as
trustee ("Green"), Stanley Simon, trustee ("Simon®), and Norma
Bvans (*Bvans") filed this five count complaint alleging violaticns
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of the Investment Campany Act of 1940 by the ten named defendants,
Green 18 a resident of Brockline, Massachusetts, Evans, a resident
of Wellesley, Massachusetts, and Simon iS a residant of Delray
Beach, Florida. The plaintiffs assert in thelyr complaint that this
securities case should be certified as a claza action

- Aocording to the allegatioms of the oarpla.int; defendarts
Muvesn Magsachusetts Premium Income Mmicipal Mmd  ("Nuvesn
Massachusetts"), Miveen Insured Municipal Opportunity Rumd, Inc.
(W)-. Muveen Insured Premiun Income Municipal Amd, Ine.
("NIPIMF"), Muveen Premium Incame Municipal Rund 2, Inc. ("Nuveen
Premivm 2"}, Nuvean Insured Premiun Income Mmicipal Amd 2
("NIPIMP 2") and Nsveen Premium Income Municipal Pund 4, Ine.
{"Nuveen Premiun 4") (collectively "Defendant Runds”) are all
publicly tra&ad. closad-end investrment corpanies with principal
places of Musiness in Chicego, Illincis. Shares of the Defendant
Amnds were sold to, ard 'are held by, investors incluﬁing at least
ane of the plaintiffs, |

John Nuveen and Co., Inc. ("Nuveen®), a corporation with a
principal place of businesas in Chicags, Illinois, was the promoter
of each of the Defendant Funds; Nuveen Advisory Corp. (™uveen
Advisory"), a Delaware corporat%m with a princi;;»l place of
business in Chicago, Illincis, is a wholly-owned subsidiary of
Mrveen. It is alleged that Nuveen caused the Defencint Funds and
Nuveen Advisory to commit unlawful acts, including the filing of
falea and misleading registration statements amd’ breaches of
fiduciary duties,

2
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To corplete the cast of players, defendant Richgrd J. Franks
(v"Pranke®), an individual with a principal place of husiness in
Chicago, Illincis, serves as the Chairman of the Board and a
Director/Trustee of each of the Deferdant Punds and alsc as the
Chairman of tha poard and a Director of NMuvean Advisory. Defendant
Denald B. Sveen ("Sveent), an individual with a principal place of
business in Chicago, Illinois, is the Dresidant of Nuveen, a
Director of Nuveen Advisory, and the Prasident ard a Director of
each of the Defendant Funda.

. In'lien of filing an answer, the Gefendants submitted a motion
to dimiss the complaint or, in the altermative, to transfer the
case to the Northern District of Illincis, Eastern Division (#11).
A memorandun of law, affidavit and two volumes of appendix/exhibits
{B#13, 14, 18, 16) were filed in support of the motien. As would

 be expected, the plaintiffs filed an opposition to tha defendance?
moticn (#23), together with a memcrandum of law® (#25), exhibits

(#28), and affidavits (## 27, 28). The Gefendants thereafter
submitted a reply brief (#29), to which the plaintiffs responded by
filing a sur-reply memcrandum (#32). Oral argument: was heard om
April 9, 1997, and at this Jjuncture, that portion of the
defendants' motion seeking transfer to the Northern District of

X The plaintiffs actually filed two memeranda of law in cppositicn
to the dctm%a::t-' m'éicn. cneyndJ&zening the questicn of dismissal and
coe addressing “he question of trarsfer. It 1s the lattexr memorandum
that is referenced herein.

3
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Illiroig is in a posture for decision.?
11, The Law

The law is jidentical to that set forth in the Memorandim and
Order issued thisg date in the earlier related case Jack Green, ot
al. v. Pund Asset Management, L.P., et al., Civil Action No. 36-
11276 -NG3. Censequently, tha prior wlic;tic:n shall be
incorporated herein verbatim. '

Title 28 U.8.C. § 1404 incorporates provisions relating to
change of venue. In part, the statute provides that:

" (a) For the convenience of parties and
Tiscrice oourt mey cransfer any civii sctich
:ggm: % digrwgch:t!cr divieion where it
Title 28 U.S.C. § 1404(a).
The transfer of a case pursuant to© § 1404(a) is warranted "to
prevent the waste 'of time, energy and meney' and 'to protect
litigants, witnesses and the public against (rnecssgary
incofivenience and expense,'® Vap Dusen v, Barrack, 376 U.39. 612,
616 (1964) quoting Continental Grain Co. v. Baxge F.BiL. - 585, 364
U.8., 19, 26-7 {1960). Because it is urdisputed chat the instant
cage could have been bxouwght in Illinois, and, at least in the
movants' view, it is cme that falls squarely within the four
corners of this statutery provision, the defendants argue that the

Cowrt in ite discreticn should transfer the litigation.

1 This casa wvas referred to the undersigned strate jud?u solaely
for the of deciding whether the casg d be.transterred to
ancther district pursuant to 28 U.S.C. § 1406(a).

.

q

12 °d @8s8sLeeTe AASNTWGABHOUTI0L SZ:C1 £ape-r2-NoN




ce'd

There is no questicn but *that thare is a presumption in faver

‘of the plaintiff's choice of forum and that the defendant hag the

burden of showing that a transfer is warranted." Zrant Foint
Corporation v. .Poetzsch, 671 P, Supp. 2, 5 (D. Masa., 1587)
{citation anitted) ; Vartanian v. Mwnsanto Corpany, B8O P. Supp. 63,
73 (D. Mass., 1595) ("The moving party bears the heavy burden of
estzblishing that the tranafer to another district ia proper and
mist cvercome the considerable weight the court gives .to a
plaintiff's choice of forum.®). That is not to say, however, thar
the plaintiffs' pelection alone is determinative; all the relevant
factors must be weighed. Brant Foint, 671 F. Supp. at §,
Morecver, when certain situations exist, less daference is accorded
the plaintiffs' choice. Such circumstances would include when the
acticns and transacticns at the heart of the litigatiom all
occurred outside of the forum or when the plaintiffs are suing as
¢laes representatives., Sze Job Baines Home Frxr The Aged v, Yourxy,
936 F. Supp. 223, 228 {(D.N.J., 1996). Indsed, "the weight of
authority holads that in class actions and derivative law guits the
class representative's choice of forum is entitled to lessened
daference.* Id,

Neithar is the fact that special venue provisions are
incorporated into securities 1awﬁ dispogitive in the plaintiffe’
favor. When examining the counterpart doctrine of forum non
comveniens applied in the international realm, the Firet Circuit
was faced with an arguvent that

no mattey what the circumetances, no matter
what the unfairness, a federal court (with

5
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Jurisdiction and proper venue) lacks the power
Lo invoke forum nca conveniens if Congress has
pasped an t3{::;;:1:.:::3&31& "special® verus statute,
a statute that broadens the plaintiff’'s choice
of forup beyond the choices that federal law's
"gemgl' vermue statute otherwise would
provide, ;

Bowe v. Goldeorp Davestments, Led., 946 F.2d s44, S48 (1 Cir.,

i

Pinding the argument umpersussive, the Court wrote

' nembers of enactiny a special verne
statute normally will not have ﬁﬁgxm about
its potential effect upon transfevs ¢f caces
to nore converdent forums, The language of
such a statute does not. forbid transfers. Its
lanquage simply adds to the nuiber of courts
empowered to hear a plaintiff's claim.’ ‘

* v 9

congressional - palicy SLTODNY  Iavoring
a e cy

cransfers. This rewves w&mtmr%mfpcatim
ane otherwise might have to engage in the
legal ficticm that a different Congress, which
never considered transfers at all and wrote a
venue statute that never mentioned Chen
somehow intended to take from the courts their

long-established to transfer a case when
cansiderationg of fairmess and comvenience so
zmndo 3

Howe, 946 F.2d at 949. :
The cases upcn which the plaintiffs rely, Abeloff v. Barth, 119
F.R.D. 315 (D. Mase., 1988) and 5-G Sscuriries, Inc. v. Fuqua
Investment Campany; 446 F. Supp. 1114 (D. 4ags., 1978), stand for
the proposition that a plaintiff's choice of forum “is particularly |
* strong in an action brought under the Securities Exchange Act" on
aceoamt of the special vemie provision. Ab“_eloff, 119 F.R.D. at
330-31 quoting 5S-G Securities, 466 F. Supp. at 1122. Thess cases
support the proposition that greater weight sipuld to be given ona
] :

'
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factor in the balance of ‘a transfer analysis under cerrvain

. clraumstances; they can be read in tandem with the Howe propositien
that a epecial venue provision does not undercut the couxt's power
to transfer a case,’ .

In their brief, the plaintiffs admit that some couzrts give
less deference to a plaintiff's choice of foxum in a class action
suit, and that a tension exists when a securities case is a class
action: a special verme statute versus the connection of a mere
representative of a far-flung class to the chegen forum,
(Plaintiffs’' Memorandum #24 at 10) At bottam,

the tria) court's decision "must turn on the
particular facts of each case . and...must
consider all relevant f£actors to determine
whethsr or not ¢n kalance the litigation would
Tore conveniently proceed and the interests of

ustice be better sezved by transfer to a
fferent forum."

ey Marke v. Xain, 833 F. Supp. 134, 136 (D. Comn., 15%3)

Stanl
ma Wright, A. Miller and E. Cooper, 15 Federal Practice and
370 (1986).

In 1947, the Supreme OCourt had occamion to delineate factors
which a3 trisl ooxxt should consider when addressing a motion to
transfer. The Court listed the followiny as private factors:

the relative ease of access to sauxces of

proot; avallability of compuled rocess for
attendance " of merrill and:{hpe cost of

abtaining attendance o 'willing, witnesses;

? Accegt‘ arguends that when an action ia brought under a special
veue » c;.n%m deferdant must dercnstrate "that tha belance wetae
heavily in favor of sransfer”, the court in Job Haines Heme noted that
novertheless the special verme provision in the 1934 Securities Act
'clsarly does not ‘prohibic the transferring of a...class actiom to
another jurisdizticn which is clearly a more convenient jurisdiction for
litigles)i.ng.thg dispute.!'* Jcb Haines Home, 936 F. S8upp. at 229 (citaticn
aritted) . '

7
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eibility of view of premises, if view would
apf ate to the actian; and 211 other
~me that make trial of a caae

,ensy. ticus and inexpensive,

alao be queaticna a8 to the entomabnitng%
igb mlaéif. maé:w:b\::;ee andﬁ;::acl i
we ye: to
trial It is often said that the

plain:iff A rot, chor.oe Ot imcn
venient to& 'vzx' by

the endam:
or tdexmtzble mc rmeaaaxy to gmm ri$

. Bt unless the balance
¥ in favor of the dJdafendant,
‘&Mi f's choice of fomnsl'mldrarelybe

Gulf odl cazpantim v. Gilbert, 330 U.8. 501, so8 (1947) (fcotml:e
cuitted) .

‘Accoxding to the Supreme Court, the proper evaluaticn of a transfer
motion should also include due attentionm to public factors:

Administrative difficulties follow for couxts
vhen litigation is %eled in congested

view and reach rather than in remote sot
the countyy where they can leaxn oI it by
report anly. There is a local interest in
having localized controversies decided at

home. There i an iateness, too,. in
having the trial of versity cape in a
forun that is at home w:.\:h the state law t»hac
must: m tha case, rather than

acre other forum untangle lems 1n
conflict of lawe, xxd in lax Ioreign t©o
~itpelf,
Gulf 0il1, 330 U.8. at 308-9. |
In analyzing the defendants' moticm, the Cowrt shall apply these

factors to the particular circumstances of this casa

8 :
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I, Discussion

It is perhapa best to begin by cansidering the weight to be
given to the plaintiffs' choice of forum. The defendants contend
that the instant action has minimal copnections to this
Massachusatts forum, but strong ties to (icago, Illimomis., In
support of this position, the defendants have mibmitted the
affidavit of Donald E. Sveen, foxmer President of Nuveen, Nuveen
Advisory amd the Defendant Punds, Based upon his porscmal
knowledge, Mr. Svesn states that

t:e defendant to this action is
m mmtu."'m indivicdual
s do not reside in Maspechusetts or

to Massachuset busines
No detemilan: to this action maintains its

inci lace of hmimss Massachupetts.
pr d&’&xﬁnﬁ o this acigj‘.m. withh the

a bank
acnoum: 1n mmch:ne:ts. wWith the exception
of Wyvesn & ., nene of the defepdants to
this acticn has ag Massachusetts operationg

or receives its gromss revermes from
business co:m:ted in Magsachusetts, Nuveen &

Co. receives an insignificant poxcicn— y
Affidavit of Donald Sveen #14 § 3.

While two of the Defendant FPunde are organized ag Massachusetts
business trusts, tha cther four are incorporated and registered as
eorporatims under Mirmssoca laws.* (Id. § 5) All of the Detfendant

Amds have their principal placee of business in Chicago, the

4 neco to the plaintiff Green, three of the Pefendant Amds
are mead&mﬁg?huuwu trusts, i.e., Nuveen Magsacinisetts and NIPIMP
2 which acepiired NIDIMP.
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location where all their officers work,
defendants, (414 1§ 5, 12, 14)

™0 of the three plaintiffs live in ths Commnwealth of
Maseachusetts. (Complaint #1 9§ 4-§) Further, the plaintiffs are
bringing a class action lawsuit on behalf of *thousands of commm
stockholders® of the Defendant Funda, among otherw. (Id. 19 67-68)
According to the defendants, all of the witnésses who are
likely to have information relevant to the plaintiffs’ claims live
and work in Illinois. Mr. Sveen states that |
?n‘ﬁ o e "a;”y“;’u‘;‘.'ﬂ-s‘?‘ d:g'mao'é?' carint

Fund investmentg, live and woxk in a:cam
Similaxrly, all decisions

el Lo
allcﬁ M and regmt:ratlm
at:atements.
Affidavit of Donald Sveen #14 § 30.
Mr. Sveen names thirteen specific people who would be called to
‘testify at trial, all of whom live and work in the Chicage area, as
well as noting the likelinoed that other Chicago-based employees of
NMuveen, Nuvesn Advisory and cutside coumsel would almso likely
testify. (Id. § 30-31) The expense of conducting the trial in
Boston, koth in terms of money ard lost egployee work hours, would:
ba excremsly burdensome and inefﬁcimt in the dafendants’ view.
In addition, all of the documents relevant to the plaintiffs:
complaint ave sald to be located at the varicus defendants' offices
in Chicago. (Id. { 33) |

The plaintiffs do not directly counter tha defendante’

as & the corporate

10
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evidence with respect to the ‘locaticu of the likaly witnesses and
docagrents.  Rather, they argue that “(tlhis case presenta:
predominant issues of law, dependent primarily on the defendantg'
public disclosures, all available in this locaticm, rather than on
issuas of fact which are dependent i witnesses and documents.®
(Plaintiffs' Memcozandum #24 at 8) Inm other werds, from the
plaintiffs' perspective, the location and conivenience of the
witnespes is irrelevant because this case should be dacided cn the

" basis of dispositive motiona. However, as explained during the

hearing, at this stage of the litigatiom,’ it mist ba apgumed for

purposes of this moticm that this case will go to trial.

Tho defendants also contend that the conduct and activity
about which the plaintiffs complain was centered in chicago:

I:)here, defendm:a gunrated. evaluated, and

u‘?lﬂ’“ﬂf““’: a‘;:egn‘=1=

arrangements Yo CSocments wmcﬁ

glam:iffa base thair acticn: tha advioo
erved stock 1

the prospectuses anxd regisctration
The defexdants made the
challanged Gecisions as to 1 levels in
The Funds' attormeys reviewed
all aspects of the funds' conduct at issue,
are based Chicago &and provided their
counsel in Chicago

Defendants' Memorandum #12 at 9 citing Affidavit of Donald B, Sveen
# 14 19 27-31.

The plainciffs apsert that they‘purchuad thelr ghares of the

Defendant Funds through brokerage houses in Boston and further that
" (2] acilar n'ailings ‘of Nuveen proxies and periodic reports have

5 T note that the defendants ltr!gly contest the plaintiffs’
?Miw that ths plaintiffs are entitled to judgment a3 a matter of
aw
11
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been received in Massachusetts by plaintiffs in all of which
Defendant funds mig-stated (understated) expsngs ravios and failed
to disclose their cemflict of interest in all such periodic
reports." (#26 ¢ 10) Purther, although the plaintiffs argue at
length with respect to the alleged comtacts that the defendants
have with this forum, tbéee contacts in large measure do not
involve the conduct giving rise to their complaint.

Based upon the parcies' presentations, it is clear that the
cenduct upon which the plaintiffs premise their claime in the
ceeplaint has a substantial cormection with Chicago, Illimnois and
minimal relacismahip with Magsachisetts, REven asmuming that tha
plaintiffis’ choice of forum im to be acoorded greater deference
because of the special vermie statute under the relevant securities
law, this greater deference must be balanced against the minimal
connection to Massachusetts as well as ths ‘fact that a clasa ig
sought to be certified, ;:immtances which diminich the deference
given to the plaintiffs’ c:hcice. |
| 'mmingnautomuc:mmbemidemdinasuo{(n)
analysis, first, with respect to the canvenierce of, the parties,
based upon the evidence presented, the defendanta carry the day,
As cerlier discuseed, all of the defendants have their principal
Places of businees in Chicago whereas in a class action the class
merbers presumably will be found nmatiomwide. Most if ot all of
the pertinent documents are located in Illincis, The defendants
have proffered testimony to the effect that a trial in Boston would
ba costly, burdensome and insfficient, whereas a txial in Chicage

12
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would minimize businsss diazuipcim and expense. The plaintiffg
have proffered nothing to suggest that in their roles as class
Tepregentatives their participation would be more than minimal,

The comveniencs of the witnesses also balances in favor of the
daferdants. Again, evidence has been proffersd to shew that all of
the witnesses identified as having knowledge of the relevant events
live and work in Illinois, Plainly costs would be reduced, as
would- disruption to withesses' jobs and lives, if the came was
transferred to Chicago, The plaintiffs have submitted no
informaticn regarding witnssses, apparently preferring to rely on
the argument that this case will be decided as a matter of law, not
as a matter of facr. However, as previocusly discussed, that
argument is unavailing in the context of thim motion.

Further, because more nomparty witnesees such as former
emplcyees, cutside counsel, accumt:ahtu, ete., likely live in or
near Chicago, compulscry process would be available to secure their
testimomy ‘at trial. As was earlier noted, virtually all of the
condduct upem which the plaintiffas premige their claims transpired
in Illinois, again lending weight to the defepdants' arguarent.

The plaintiffs assert that this case should not be transferred
as a matter of policy becauss a rslated lawsuit is perding in this
caaxrt. Of ccurse, there is also .a rotion to transfer, albeit to
yet ancther district, cutstarnding in that related case. Moreover,
all of the Gefendants are different as are all the relevant
documents between the two cases. Although the undarlying theories
of mccve.ry may be the same, the proof of the claims will be

13
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entirely different., This consideraticn deserves little if any
weight in the circunstances at hand.

The efficient ucilizarion of judicial resources demands :hat:

the transfer be denied according to the plaintiffs. Although their
statistics show that the caseload is heavier in the Northemn
District of Illinois, the time interval from the £iling of tha case
to the trial in a civil case is fairly comparable. This factor
waighs slightly in favor of the plaintif€s, |

Lastly, the final congidexaticn is the administratiem of

. Justice. Because ths conduct at issus has little coanection to

this forum, jury duty to dacide this case would be a burden on
Mageachusetts citizeng ¢

Even aspuning that the plaintiffe’ choice of forum was to be
acocerdad deference based on the facts of this case, the factors to
ba considered as a whole weigh ac hesvily in favor of transfer that
the deference would be overcome. mdmgcmful
conpidaration and balancing of all the relevant factors, it is
clear that the comvenience of the parties and witnesses, in the
interest of justice, require that this case be transferred to the
Northern District of Illinocis, Eastern Division.

IV. Conclurion And Ovrder

For all the reasons staved, it is CRDERED that the Defendants’
Motion To Dismiss The Complaint Cr, In The Alternmative, To Transfer

f It is questicnable vhethar the plaintiffs are entitled to a 3
g;i?gxggam the law of the Fiyst Qlrcuit. See In Ra Bvangelise, 760 P.2
, 1088) | 18

13
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The Case To The Northern District Of Illinsis, Eastem Division
(#21) be, and the same hereby is, ALLONED. The Clerk is hereby

CRUERED to transfer this case to the Nozthern District of filinoisg,
Bastern Division.

V. Stay of Order

_'To afford the plaintiffs the cpportunity to seak review of the
within ¢rder pricr to the effectuation of the trangfer, it is.
CRDFRED that the within Crder be, snd the same heveby is, STAYED
until Monday, June 23, 1997. If, within the time provided by Rule
73(a), Ped. R, Giv. P., the plaintiffs file an cbjecticn to the
within Order, it is ORDERED that the stay contimue in effect until
the District Judge to whom this case is assigned rules ony the
cbjection, If no cbjection is filed within the time provided by
Rule 72(a), Fed. R. Civ. P., it im CROERED that the Clerk

- effectuate the transfer on N\me 24, 1997.

VS

T ¥
B.

ROBERT aotLIDGS
Dnited States Magistrate Judge

June 10, 1957,

is
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JACK GRRNDIWDUALLY AND AS

TRUSTE NLEY SIMON TRUSTEE, AND
NORMA EVAYS,

e n_o/
e

P'linﬁff’.

CIVIL ACTION

NO. 96-11277TNG
NUVEEN ADVISORY CORP.,

JOHN NUYEEN AND CO,, INC,,*
RICHARD J. FRANKE,
DONALD E. SVEBN,
NUYEEN MASSACHUSETTS PREMIUM INCOME
MUNICIPAL FUND,
NUVEEN INSURED MUNICIPAL
OPPORTUNITY FUND, INC.
NUVYEBEN INSURED PREMIUM INCOME
MUNICIPAL FUND, INC,,

- NUYBEN PREMIUM INCOME
MUNICIPAL FUND 2, INC.,
NUVYEEN INSURED PREMIUM INCOME
MUNICIPAL FUND 2,
NUVEEN PREMIUM INCOME
MUN[C!PAL FUND 4,INC.,

57-:._
/Afé«"?"&%m 1T7TED M

—? et N ol et b il N s Nt sl st P P i Nk Nnt St P St st ot st N’ N St ot

Defendants.

- DEFENDANTS' MOTION TO DISM158 THE COMPLAINT OR, IN
THE ALTERNATIVE, TO TRANSFER THE CASE TO THX
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIYISION

Al of the defendants, by and :hrough their attorneys, respecifully move purigsnt 10
28 U.S.C. § 1396, 28 U.S.C. § 1406(a) and the Federa) Rules. of Civil Procedure (Rules
9(bj, 12(b)3). 12(dX6) and 21.1) that this Court enter an Order dismissing the entire

}&W""‘" e and
Al sdre s Ar

Complaint with prajudice. In the alternative, the defendanyy respecifully move punyvant 1o
X 2 USC. § 1404 that the Court enter an order wansferving the caze 1o the United Staces

District Court for the Northern Distriet of lilinois, Eastern Division. In support of this

1897
Al o
%

( Motion, defendants state 03 follows:

K| q

JUN
5
2’
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

W 0 N O e W P e

o
L

PZRMARDGY BLATT, w#t al., Cope Mumder 33-0856~IRG (LEM)

Flajztiris,

ol
N

URPRA ARANTING DEFENDANTSG?
HOTION %O TRAMAFEX [DOC,  Fis3

bl
(%4

Y.

-
L

MYRESILL LYMNCE, PIXNCE,
YEXEER & BNITH IWCORPORAYID,
ot al., :

-
- L

patendaslis.

rd
-~
S P e Sad e W W b P o

-

-
.

The sotion to Lransfer drovght by Jdoefendants Merrill Lynca,

')
3

Picrce, Fenner & Emith, Inc. ("HMIPFeS*), Merrill Lynch fnvestaant
Managepent, Ine. d/b/a Herrill Lynch Asset Manayemant ("KLAX"),
Merrild Lynch Fonds Lierridutor, Inc- ("PAFD¥), Marriil Lynch
Shoxt-Ter» Global Ipcome Fund, Inc. ("Cleobal Fumd~”) snd Herrill
Lynch Short-Term Worls Income Porgfolioc ("World Fund®) came on
regularly for hearing on Aprll 18, 1994, ac 1d:30 a.m., in
Courervom 1l o@ the above-sntitled court, the Ronorabls Irma E.

Conzalez presiding. James F. Sctiven ot the lew rirm of Uray Cary

BYB BREBNRE

Ware & r}¢1uanrivh and Jomes M. Benwdict of the lav [irm of

se£°d 089598L6217
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Rogera i Wells appearcd on b.oha'llt of detendant; MLTFLE, »LAX, Anq,

‘ ; NLFD. J. Anthony sinclitice. Ild of the lav firm of &ibisn, Dunns
3{| & cxutchexr appeared on behalf of delmidant Clobal Tund. ODavid
3]} voyie of cthe lav sirm of Beker & HcKenzie appeat;d on pahalf of ° .
5]l gezendant World fund. Hichael L. Kirby and Jeffrey P. Lendrum of
gll tbe law firm of Post xXirdy Roonsdn & svea: appnared on behalf of
211 praintirts. :
8 Defendants move to transfar vemuc to the district of New
o}l Jereey pursuant to 28 U.§.C. § 1404(2). Section 3404(a)
10} provides;
11 {f)or the convenience ef Pacties an
. vitnesces, in 'the inturest of jJustice, a
12 dlstrict court wey transfer any civi;
action to any other dictrict or aivision
18 where it night have bsen broughc,
14 There is no ruestion that this action could have becn
15|l broucht in the Dictrict of New Jerxzey. The party seeking the .
16|| transter, hovever, must mske a strond chowing of actual
17|l inconventence. pezxgy €0a) co, v, commonwealth Paison Co.. 80S

18|l £-2a ade, 24y (eth Cir. 198¢).
19 In geeiding a motion to transfexr under Section 140&(a), the
20” Court must “bLalance the prefershee accorded plaintlffn’ choice of
foruw with the burden of litigacing in an inconvenient foxum.®”
Deckex Con), 2aS F.2d ar 843, -

A txanater LNANr cLaction 1404(a) §3 sppropriare ;:o pznvent‘
the waste ‘of time, encrgy and money’ and ‘to protect litigante,

vitnegses and the publlc agajinst unnecessary inconvenisnce and
expense.’” Van _Quzch V. Barrack, 276 U.5. 6§12, €16 (1964)

271l (quoting Continental Grajp Co, v, Baroe F.R.],_ - SRS, 164 U.S.
28]] 19. 26-27 (1960).

B8y unNy
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Courtz veigh several ractors in detormining whether Transier
15 varrsnted., Thesw insinde (1) plaintiff’s choice of forua;
¢2) the convenirnce of tha parties and vitpesses; (3) the

availebility of process to compel the presence of vitnesses;

R

(4} tha coet af obtaining the prasencs of Witpezzes; (5) the
rolative ease of access to sources of proof; (G) calendar
congection: (7) where the relevant events took places; and

{8) whether the aaministration of Justice will be advapced by the
transter. 1 Thuaas Lee H3zen, The Tay of Segurities Requlatian,
joll §34-3, ot 243 (1990); gulf BiY Corp. v. Giikert, 330 U.5. $01,

31{] 508-99 (1va7); Decker Coal, #0S F.2a at 543
12 Defendants claim thet Thess Idctars wveigh $in favor of

W M 3 O

13} txaneter. Plaintiffs meanvhila contend that their cholce of
14]] fozun outveligha any potential burden to tha defendants. After
1]l carornl srunsiderstion ot plaintifis and defcndante’ aryumenta and
1 ;11 ot whe relevasnt evidanca, Tho Couxst {inds that 3 Transrer of
17 Liais chse to the Vistrict of Hew Jercey ic appxobriate.

18 A, Plalntiffs® Chofoce of Forwm

19 Although genexrally 3 court sccords great vweighl to

20 plaintitf’s choice wl forum, Whcn an Individusl bringa 3
derivative suit or vepracents a claes, the ndamed plaintiff’s
choice of forum 1=‘oc=ordoa less velght. Loy y. S8cizpbarq, 834
F-2d 730, 733 (Sth Cir. 1387), gert. donied, 485 .3, 991 (1%85).

Here, Jefendants contend that the putative elace, Lf

cartigfied, would consiat of some 400,000 shareholaders vhe

BB R NRBE

invested in the Global Fund and the World Fund from locations

37' vorldwide. Thus, the class would have no specific connection to

og|{ the Soutnern District of california.

3
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Even if clasd certification vere donled, plaintiffe’ ties o
this forum are miniral. The plalntilta’ choice of forum iy given

lecx walght vhere all plaintiffs recide outside the judicial
district. Ses NHational coeputer Lxid., 708 F.supp. 28) (M.D.Cal,

1889} Seilop._ Ipg. v. Lank, 559 F.Supp. sed (¥.D.Pa. 1983).
Here, plaintiffs do not dlspute that none ot the hawed plaintircy

raside in the Southern District of Califormia. Ia fact, claven
of the plsintifie 6o pot even live in the United Statew, ond six
had therr acecounts with Morril) Lynch offices Ln Florida, Texas,
Michigan, Monta Carle and Venctusla. ZTeikel Aff. 1Y 12-23.

B. Conveniencs of Patties and Witneseas

The cnnvenitnce.OI the parties and vitnesses L5 another
important consideration in deternining whethar tranzfer of an
action is appropriate. Defendants allege that pore than A0
potential witneusnea are located in the New 3orgey area, a&s
oppormd to only 3 handful of vitheEsecs in California.' These,
vitnessen, defendants contend, include Xey vithesses vho vill be
owedad to testity concerning the complaint’s principal claim,
that deafendants "orchesctrated® a wisleading "s3les scheue® to
narketc tbn‘Fuhds. Complalint, ¢ 122.

Plaineiflfs attenpt o ¢iminish the relovance of the
testinony of thesce vitpesaes. and argue thiat many of the
vitnessesx plaintifes lnéand to call at trial rec¢ide in San Dlega.

Plaintiftts conterd that =ix ¢f the twelve plaintiffe purchased

'Detondants identified scven individuoals in theirxr wvoving
papera vhu are located in The Nevw Jarsey arcs anad vould be
impactant witnesces. 1In their reply, defondantx huve provided 3
list of 45 potentinl witmesoes ifocatad iy the New Jersey area.
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ehexr shares of the Global/Waori@ Fupd through the MLPPLS offices
in San Dieqgo, and that The misrepresentations eade in connection
vith thoan purchasds were made in 53n Diego County. Pleintiffs
nave identified seven local flnancial consuliants which inﬁy
allege are "key vithezsex™ in thic case, becausc Thay vould
tastily regarding the s3let practices dt the San Hiego MLPFES

branch offices,
However, #% defendants raspond, the feven local censultante

1O 0 «3 o n =~ L W

plaintiffs identify are no wore important to this action than .

Over 10,vu0 othmr MLPPLS financia) consultants voridwide who vepe

b
>

autherized to cell Fund zharps. 2cikel Reply Decl. 4 5, ¢n

bl
Lol

qyfl contrast, the testimony of the witnesses reeiding in New Jersey
13 and Hew York are necwsaaxy to tho claime of all pladntirze
14 -regardinq the allegotions of a ceakral Qcheuc to delravd
15 investorc. In addition, altbougn plaintiffs emphasize the volume
36l ©f =a)ez af Fund sharet in the saven 5an Diego branch uflices.
17|} ¥exrill Lynch’s New Jarsey cffices so0ld almost four Cives as many
18|] *hares of the Funds as did Lronchez in thif Diarrict. Exhibit 3
79| te Mazrch 1, 1994 Kirby Peclaraticon. MNLPPLS Southerm District of
. oplf california offfces qenerated an aversge of only about 1.5% of
21“ sguregats Global/World Fund sales verldvide during tho allegead
Class Pexrjod.
Plaintiffs arque thakt San Dirgo is more convenlene roy

certaln Mexican rvesidents included fn the pntative cilassz.

®embers of 2 elass of hundreds ar thousands. Tn addition,
plaintlfifs hove not indicated an inetent to call any Mexican

22

rad

4

28 Kowever, Mexican residsntg apparently comprise fever than 1540
2%

¢

23] recidancs to testify at trial. noreover, these Mexican resirents

———mamay it
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WY he less inoonvenient for the Merrill Lynch witnesases TA3R

acquired their WOT1d Fund holdings through 3pproxiuacely ¢o
MLPrLS wifices Throvghout tne (nited Etatas and elscvhore.
2iekel Heply Decl.. 3 8. 1I% aldo ie not clear that San Diego is
a more convenient forum than New Jerscy tor Mexican residente,
Mexice city, for example, vhere several named Plaintiffs reside,?
ie not signifieantly closer to San Diego than to Wew Jerzey, and |
there 3ze likely more ?lighfs {ros Mexico Clty te the New
YorkfNew Jersey 3rea thon ta San Diego.

c. tLocation of Defendants

The 1;aat1on of defendanta iu also relevant to dcfchdahﬁs;‘
moeion to transfer, Flaintiffs deny, hovaever, that this
consideration £hould compel Tranbefer. 'Althnugh caytainly this
considaration aleme vould ba insuffioient to reyuire 3 cranszes
of thic agtion, plllhtxzts cannot Jdeny 1t relevance. Plaintafie
nistakenly roly on In pa Ml-Lee Aomuisition fund IT. L.P., 316
F.5upp. 973 (D.bal, 1993} to cupport their cont&nnion.thnt the
location of derendants {n Nev Jersoy 46as not [avor transfer in
this cdce. However, that ciape invnlved numcrouz nen—Mrrrill
Lynch defendants located in Massnehuycetts and Nelawarec, as vell
33 1n tha Mew YorK/New Jercey oetropolitan area. Defendants
sought transter to'thu distriet of Maggachusrrts, The Court
dénied tranafer Dacause net all of the defendants verae located in
one Jdistricr, and in rfact, tvo of the principal defendants, the

foRag, vere located in Delavare. The Conrt found that Palavare

nipsachusetts. Id at 977. Mere, the key defcndancs are all in

Daclaratians of Joce Kraviev, hlbexrto Stern.

AASNIWBMBHOGTI04 Be:21 £082-pz—noN



e empem e -—— -

‘ar near Hew Jersey; none i& located in gan Diego.

D, Tass of Accesp to Evidexsce

The ease of accexs to evidsnce <iailaely welghs ia faver et
txsnsferring this action to Nev Jarsey. 3In this case, marketlng
materisls and precpectuses vhieh plaintlffs 3llege ace wislcading
verc preparwd and are located {n Nev Jersey and New York. All of
Lha defendants, excluding World Fund, maintain their central

document storage in Nev Jersey nr in the Nov York metropolitan

D W D H o e W -

area. JAlthough, »s plaintiffs contend, such dotumente can ba

copicd and transperted, the Durden of copyind and transporting

-
[«)

large amounts of documentary evidance iy a factor properly

[
[ = ]

consioerso in a ROtIon Ior tramafer uhder Seclion 1404(3).
zsnnxnlx_sezn;.;:;_zszzz.;ndua¢LIng; 8§58 P.Supp. 207, 290 (L.Del.
1596); Anepican Standacd, Inc. v. Randiz Qorn., 487 F.Supp. 254,

268 {W.D.Mo. 1380).

&R o8

B. Judicisl rificiesocy

b
<

.Finally, a foCtor relevaht To the “interests of justice®

3

alement. of Section 140a(a), court congestion, weigha in faver of

L
L

trancfexring this case to New Jersey. According to the Judicial

-
[*]

Workload Profile of the Anrmuzl Raport ot tne Director of the

8

United States Courts, on Septomber 30, 1992, each judge im this
Diserict had approximataly 533 pending ¢aces, vhile for the zame
Period, judges Iln the District of New Jaxsecy had only 339 cases.

The ZSouthern District of calitornia vag alro ranked bdusicy among

BREBRE

District Courts in tearms of lutsd £11ings, and therefore took
111
11/
171

B Y 8
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morw tine to dispose of civil cares averall. "Although thim
PacTOY Alone is certainly ROy dispesictive, ik deez support

Jdefendant’s motion to transfer This sction.?
Thus, the Conrt finds that the balance of relevant factors

tipc in favor of transferring this action to the District of New

Jarsey. Dotiudanta' motion to LTASSEOT this actien To the

Disrrict of New Jersey 1s CRANTED. .
Accordingly, the Court declines to rule on defendshts’.

D 80 a3 O LY O ) A

sotion to Jdismiss under Rule 121b)(6) and defendant World Fund’z

-
(-~

socion to dismisy for lack of parsonal Jurisdiction and improper

service. .
I2 I0 S0 ORDERED. .

Dated; __@/Daj/ﬁﬁ

Coplaes distribut-olunslnd 1860 Daga & Attached
bharsts An8 incucporated herelsn by refersnce).

o
W W

[
L

Doited states District Judge

A -
o b ® 3 A o

'Plaintifrs argue that the court will be requirea zo
interpret California state 13V for the plaintifrae’ cTatwe law
claims, militating in favor ef leaving this action in the
Southern District of california. Movever, the place of injury
Gecermines the applicable law, Since putative class mombavrs
purchascd theiy tfund» a1l over the cauntxy, the. lav of each aof
thaze ceates will need o bs applied to datexmine their etate lav
€lainms. In addition, defendants claim, and plaintiffs have not
disputed. that han¥ of the account agreaments entered into by
class wembers speclify the application of Nev York iaw.

P 3 I

8.8

8

TOTAL P. a-

cb'd @95954.5217
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JAMES N. BENEDICT
MARK MOLLAND
200 Park Avenue COURY
X, U.5. DISTRICY
New York, New York }01¢gR msmaofumm

Telephone: (212) 87 Agrﬂ

Attorneys for Defendants

FUND ASSET MANAGEMENT, IRNC.: MERRILL
LYRCH ASSET MANAGEMENT, INC.; MERRILL
LYNCH, PIERCE, FENMNER & SMITH
INCORPORATED; MERRILL LYNCH & CO., INC.

ROGERS & WELLS §t,—-g582:v

BROWN, WOOD, IVEY, MITCHELL & PETTY
JAMES K. MANNING
PAUL WINDELS III
One World Trade Center
New York, New York 10048
Telephone: (212) 835-5300

Attorneys for Defendant
CMA MONEY FUND

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

JEFFREY XRINSK, Derivatively, Case No. B5-1268-6GT (CM)

Plaintiff, ORDER GRANTING MOTION TO
vs. TRANSFER VENUE
FUND ASSET MANAGEMBRT! INC.,
MERRILL LYNCH ASSET MANAGEMENT,
INC., MERRILL LYNCH, PIERCE.
FENNER & SMITH INCORPORATED.
MERRILL LYNCH & CO., INC., and
CMA MONEY FUND,

..,
- o B

. Defendants.

s el Nt St o N N St Wt Nl Nt N N Nt

The above-entitled matter came on regularly for
hearing on September §, 1985, before the Honorable Gordon
Thompson, Jr., judge presiding, on defendants’ Moticons (i) to

Dismiss for Lack of Personal Jurisdiction, (ii) to Dismiss for

B9598LeZ T
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Lack of an Indispensable Party, or (iii) in the Alternative, to
Transfer Venve. Defendants Fund Asset Management, Inc.
("FAMI®), Merrill Lynch Asset Management, Inc. ("MLAM=),
Merrill Lynch, Pierce, Fenner & .Smith Incorporated, and Merrill
Lynch & Co., Inc. ("ML&Co") (collectively referred to as
*Merxrill Lynch"), were represented by James ¥. Benedict, Esg.;
defendant CMA Money Fund (°"Fund”®) was represented by James XK.
Manning, Esg.; and plaintiff was represented by Richard M.
Meyer, Esg.

The Court, having zread and considered all papezrs
submitted in support'of or in opposition to said motion., and
being fully advised following argqument, concludes ¢that the
convenience of the parties, the convenience of ;he witnesses,
and the interests of justice require that the above-entitled
matter .be transferred to the United States District Court for
the Southern District of New York pursuant to 28 U.S.C.
§ 1404(a) for, inter »lia, the following reasons:

1. UprEAYYEF’ brings this action' derivatively on
behalf of the defendant Fund challenging contfactual fee
arrangements between the defendant Fund and the Merrill
Lynch defendants:

2; All of the defendants® principal offices are
located in the New Yotk metropolitan area, and degendangs
Fund, FAMI and MLAM do not maintain any offices in
California;

3. The agreements at issue 1in this case were,
negotiated and executed in Rew York, and the challenged
investment advisery and distribution fees are palp in ‘New
York; ho negotiations or. payments took place 1n California;

4. Defendants have established ¢that most, if not
all, of the Merrill Lynch officers or employees who may or
will testify in this action are based at' Merrill Lynch's
offices in the New York metropolitan area:
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§~ All of the Fund's Trustees. some or all of whom
are likely to testify in this action, live in, work in or
regularly travel on business %o New York City; none of the
Fund's Trustees works in or resides in California;

. 6. Meetings of the Fund's Board of Trustees are held
in New York, the principal decisions affecting the Fund are
made 1n New York, and all of the Fund's records are locasted
in the New York metropolitan area:

7. Most of defendants* records ang documents
relating to Merrill Lynch's services and transactionsg |
concerning the Fund are located at Merrill Lynch's offices }
in or near New York; §

¥

‘ 8. ﬁany of the processing and other services #
provided by defendants to the Fund are performed in the New .
York metropolitan area; B

9. °~ The Custodian and Transfer Agent for the Fund, as
well as the records relating to their activities, are
located in the Northeast;

10. Plaintiff maintains his CMA Account in Wayne, New
Jersey, less than 25 miles from New York City;

1l. Plainktiff is but ope of over 800,000 shareholders
of the Fund, his interest in this action is negligiblé
(less than $1.25 per year), and he has no personal
knowledge of any of the facts that form the basis for his
claim;

12. The Fung's proxy (which is challenged in Count IX
of the Cpmg;%éggémggs prepared in New York;

= .-

" WS —

13. Three prior actions challenging the‘adV1sogy and:

distribution fees paid by the Fund were 1litigated in New

York, and the records related to those cases are located
there;

l4. This action could have been Dbrought in the
Southern District of New York;

1%, Plaintiff would not be substantially
inconvenienced by a transfer of this action to the Southefn,
District of New York, whereas the failure to transfer this
action would result in suybstantial inconvenience,
disruption of business and increased costs to defendants:

16. There has been no activity in this action to
date, other than defendants’ motion; and

17717
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. and defendants’ Motion to Transfer Venue is hereby granted.

17. Transfer of this action to the Southern District
of New York would not result in any delay in the trial of
this action.

. Accordingly. defendants' Motion to Dismiss for Lack of
Personal Jurisdiction is hereby denied; defendants®’ Motion to

Dismiss for Lack of an Indispensablé Party is hereby denied;

The above-entitled matter shall be transferred forthwith to the
United States District Court for the Southern District of

NQW.YOIK.

IT 1S SO ORDERED.

DATED: @ZZZ?Eéf;7\;§QéZ'

GORDON THBOMPSON,
Chief United States Distri

APPROVED AS TO FORM: ‘
MILBERG WEISS BERSHAD SPECTHRIE & LERACH

Richard M. Meyer
Keith F. Park

2L ey v T —E
R

B RGP e B3
Y
Keith F. Park o
Attorneys for Plaintiff
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Not Reported in F.Supp.2d
Fed. Sec. L. Rep, P 91,725
(Cite as: 2002 WL 442189 (SD.JIL))

United States District Court, S.D. Illinois.

Richard NELSON, Dorothy Nelson, Kenneth A,
Gilley, Judith Gilley, Anne Marie
Kem-Taylor, Franklin H. Meyers, Lois Meyers, Jo
Ellen Brady, Paul Quigley,

Melvin W, Scharf, Jodee Favre, Gregory C. Stepp,
Wilma J. Gaston, Barbara Erb,

Dan Mc¢Gimis, Pamela M¢Ginnis, I.oms Taylor, as

) Trustee for Bergmann-Taylor
Profit Sharing Plan Doloros Bpping, John Smetana,
Stevep G. Wicks, Stephen
Stovey, Plamtxﬁ‘s,

AlM ADV’ISORS INC Aim Distributors Ine,,
American Express Financial Cotp,,
American Express Financial Advisors Inc., Davis
Selected Advisers LP, Davis
Distributors LLC, Delaware Managersent Co .,

Delaware Distributors LP, Dreyfus

’ Corp. Dreyfus Service Corp., Evergreen Investment

Management Co. LLC,

Evcrgreen Investment Services Inc., Franklin -
Adbvisers Inc., Franklin Templeton
Distributors Inc., Goldman Sachs Asset Management,
-Goldman Sachs & Co. Inc.,

Invesco Funds Group Iuc., Invesco Distributors Inc.,

John Hancock FundsInc,

Lord Abbett & Company, Lord Abbett Distributor
LLC, New York Life Investment
Management LLC, Nylife Distributors Inc., Fund
Asset Management LP, Fam

Distributors Inc., Massachusetts Financial Services

Company, MFS Fund
Distributors Inc., Morgan Stanley Dean Witter
Advisors Inc., Morgan Stanley

Dean Witter Dism‘butom In¢., Oppenheimer Funds

Inc,, Oppenheimer Funds
Distributor Inc., Pinco Advisors, Pimnco Funds
Distributor LLC, Prudential
Invesmments Fund Management LL.C, Prudential
Investment Managerment Services,
Putnam Investment Management LLC, Putham Retail
Management LP, J. and W,
Seligman & Co Inc., Seligman Advisors Ine., Smith
Bamey Fund Management LLC,
Salomon Smith Barney Inc., Sunamerica Asset
Management Corp., S\mamenca
Capital Services Inc., Templeton Global Advisors
Limited, Van Kammpen Asset '
. Management, and Van Kampen Funds Inc.
' Defendants.

No. 01-CV-0282-MJR.

Pagel

March 8, 2002,

MEMORANDUM AND ORDER
REAGAN, District J.
1. Introduction

*1 On May 7, 2001, Plaintiffs filed a complaint in
this Court on behalf of themselves and those
similarly situated. Named plaintiffs are 21 Illinois
residents who are investors and shareholders in 51
various mutual funds sold and - distributed by 48
investment advisor and fund distributor Defendants
(or 24 sets of advisor/distributor pairs). Although no
formal motion has been filed yet, Plaintiffs seek
certification of 3 nationwide class consisting of
millions of mutual fund shareholders; specifically 24
classes of all shareholders in all funds found in each
of 24 fund "families” or "complexes” into which
1,206 mutual funds have been broken down.

In summary, Plaintiffs allege Defendants engaged in
unlawful control of the directors of the funds (who
are required to be indepeident), entered into unlawful
distribution plans and agreements, and charged and
received wnlawful and excessive distribution and
advisory fees from the fund. Specifically, Plaintiffs
allege violations of the Investment Company Act of
1940 ("ICA Act"), 15 US.C. § 80a-12(b) and §
80(a)-36(b) in Counts I and II and breach of common
law fiduciary duty in Count II. Plaintiffs seek
recovery of all investment advisory fees and all
distribution fees paid by the 1,206 mutual funds since
May 1, 1991, punitive damages, declaratory relief
futare specific performance, costs, interest, and
attorneys' fees, -

Now pending before the Court are 14 motions to
sever and 17 motions to trancfer pursuant to 28
US.C. § 1404(a) filed by various Defendant groups,

_ The Court held a hearing on these motions on

December 10, 2001, took the matter under
advisement, and imposed a stay in the case until
resolution of the severance and transfer issues. For
the reasons stated -herein, the Court lifts .the stay,
grants Defendants' motions, and severs and transfers

accordingly.

1. Deﬂndants'Motion.r o Sever

Defendants’ motions to sever pursuant to FEDERAL
. , P LEDERAL

RULE OF CIVIL PROCEDURE 21 raise the same
basic argument--that Plaintiffs' second amended
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‘ complaint fails to satisfy the requirements of Rule

20(a) for permissive joinder of multiple defendants.

Rule 20(a) contains two requirements: (1) that the
claims for relief against each defendant are "in
respect of or arising out of the same transaction,
ocourrence, or series of transactions or occurrences”
and (2) that a "question of law or fact common to all
these persons will arise in the action.” Mosley v,
GMC. 497 F.2d 1330, 1334 (8th Cir.1974}). However,
this does not require that every question of law or fact
be common to all. Jd If claims have been
"misjoined,” the court is authorized under Rule 21 to

sever the claims against the different defendants and
proceed with them separately. The trial judge has’
broad discretion in determining when severance is -
appropriate. Thompson v. Boggs. 33 F.3d 847, 858

(7th Cir.1994).

Defendants argue that Plaintiffs’ claims for relief do

not arise out of the same transaction or occurrence
because each mutual fund enters imto separate
contracts with its own advisor and distributor which
set forth the nature of the $ervices to be provided by
that particular advisor and distributor and the specific
fees to be paid for such service. ln other words, none
of the Defendant pairs have a relationship,
contractual or otherwise, with apy other pair of
Defendants. Each pair advises and manages the funds
involved inside its own complex and does not
manage or advise any of the funds of other
complexes, As such, each Defendant pair makes their
own separate and different decisions in running the
fund.

*2 Defendants further point out that since none of
the -conmacts applies to finds in more than ope
complex, Plaintiffs could not and did not allege any
factual connection between the contract agreements,
fees, or directors in the different complexes, and no
evidence regarding fees or services would be
admissible against any other Defendant. Therefors,
each fund will have to be analyzed separately to
determine whether the fees were excessive.
Accordingly, Defendants' contend Plaintiffs' claims
for "control over the directors” and claims for
“excessive fees” do not share a common question of
taw or fact and do not satisfy the first requirement
under Rule 20(a).

Defendants also argue that Plaintiffs’' ¢laims do not
involve a question of law-or fact common to all
Plaintiffs. Defendants assert that although Plaintiffs
pursue similar theories under the ICA ageinst each
group of Defendants, this does not create a common

Pape 2

issue of law or fact because different contracts apply
to each pair of Defendant advisor and distributor.
Therefore, Plaintiffs havé not satisfisd the second
requirement under Rule 20(a).

In short, Defendants argue that.the only common
factor among the claims brought agaiost . the
numerous Defendant groups in this case is that they
are each investment advisors or distributors of mutual
funds, Therefore, there is no basis.for joining them as
Defendants in a single "mega-lawsuit® and severance
is proper under Rule 21. The Court agrees.

The spirit underlying the pe:mxsswe joinder doctrine
is 1o promote efficiency, couvenience; conmsistency,
and fundamental faimess. Intercon v. Resegrch, Kre.
v._Dresser Industries, 696 F.2d 53, 57-S8 (Ith
Cir,1994), These principles, not a bright-line mle,
should- govern whether the "same transaction”
requirement imposed by Rule 20 has been satisfied.
See 4 James Wm. Moore et al, Moore's Federal
Practice § 20.05(1) (3rd ed.1999). Therefore, courts
should evalvate this issue on a case-by-case basis
‘rather than developing a single test. See 7 C. Wright

et al., Federal Practice and Pracedure § 1653 at 382
(2nd d.1986).

Although this Court chooses to evaluate this issue in
an independent manner keeping these principles in
mind, the Court finds guidance from a fellow district
court within the Seventh Circuit which examined the
issue of joinder within the context of securities frand
lawsuits which this Court finds are analogous to the
case ut bar.

Problems associated with the "same tramsaction"
requirement have arisen often in the comtext of
securities frand lawsuits  invelving multiple
plaintiffs. The general consensu$ that emerges from
these cases is that Rule 20 demands more than the
bare allegation that all plaintiffs are victims of a
Jraudulent scheme perpetrated by one or more
defendants; there must be some indication that
each plaintiff has been induced to act by the same
misrepresentation. Compare Nor-Tex Agencies,

Inc_v. Jones, 482 F.2d 1093, 1100 (5th Cir.1973)
(addition of second plaintiff in securities fraud

‘lawsuit satisfie@ Rule 20(a) because claims of each
plaintiff were based on series of false statements
made by same defendant to both plaintiffs so that
facts of claims “were inextricably woven together™)
with Papagiannjs v. Pontikis, 108 F.R.D. 177, 179
(N.D.111.1985) (two plaintifis could not b joined in
same securities action against same defendant even
though both claims involved scheme to setl interest
in unprofitable oil wells; defendant implemented
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scheme in separate encounters, each of which
necessarily controlled by individualized proof) and
McLernon y. Source International, Ine., 701
F.Supp. 1422, 1425-26 (E D .Wis.1988)(several
hundred individual plaintiffs fraudulently induced
into purchasing umregistered secunities could not
join in same action without amending their
complaint to identify a specific frandulent
‘staternent . or statements that had reached ali
plaintiffs; misrepresentations sef forth in original
corplaint ernanated from many different sources).
*3 Insolia v. Philip Morris Incorp.. 186 FR.D. 547,
549 (W.D.Wis. 1999} emphasis added).

With these principles in mind, the Court finds that
. Plaintiffs' claims do not arise out of the same
"transaction, ocourrence, or series of transactions or
occusrences” a3 under Rule 20. Although
Plaintiffs' claims against all Defendants are pled
under the same legal theory, it is only in this abstract
‘sense that Plaintiffs' claimg share anything in
common. On the iminediate and practical level which
govemns. the application of Rule 20, Plaintiffs' claims
against each Defendant pair are based upon contracts
. specific to that pair and no other. Therefore, each
contract and the duties imposed upon each Defendant
pair mnst be analyzed separately. The fact that
Plaintiffs have made claims against each Defendant
under identical federal statutory provisions does not
mean that there are commnon issues of law and fact

sufficient to satisfy Rule 20(a). Randleel v. Pizza Hut
of America, Inc., 182 F.R.D, 542, 543 (N.D I11. 1998),

Furthermore, the practical implications of allowing.

these claims to go forward sugpest that joinder would
not serve the policies underlying Rule 20. In order to
eliminate prejudice, avoid massive confusion, and to
promote judicial efficiency and order, this Court
exercises its discretion under M and severs
Plaintiffs' claims against the various Defendant pairs
a3 Defendants' motions request. See Randleel 182
ER.D, at 545

ﬂl Defendants’ Motions to Transfer

Deféndants next move for the transfer of their cases
to other, more appropriate, jurisdictions pursuant to

28 USC. § 1404(a).
28 U.S.C. § 1404(a) provides:

For the convenience of the parties and witnesses, in
the interest of justice, a district court may trensfer
any ¢ivil action to any other district or division
where it might have been brought.

To prevail on a §_1404(a) motion, the movant must

Page 3

demonstrate: (1) that venue is proper i the transferor
district; (2) that venue gnd jurisdiction are proper in .
the transferee district; and (3) that the wansfer will
serve the convenience of the parties and witnesses
and promote the interest of justice. Coffey v. Van
Dorn Iron Works, 796 ¥.2d 217, 219 (7th Cir.1986).
The weight to be accorded each of these factors lies
in the discretion of the trial judge. Wysnoski v. Milles,
759 F.Supp. 439, 444 (N.D J11. 1991)

The moving partybearsthe burden of persuadmgths
transferor court that the tramsferee court is more
convenient and that the interest of justice favors a
transfer. Heller Financial_Inc. v _Midwhey Powder
Co., Inc, 883 F.2d4 12 1203 (7th _Cir.1989);
General Electric Capital Auto v. Phil Smith Chrysler
Plymouth, Jeep Eagle~F. Supp.2d -, 2000 WL
1471615 (ND.I. Oct. 2, 2000); Goodin v
158 (S.D.N1.1988). C

Other principles guide a cowrt's consideration of a §
1404(a) transfer motion as well, For instance, in
determining wbether to grant § _1404(a) transfer, the
court must seek fo promote the efficient
administration of justice and not merely the private
interests of the parties. Bryant v. ITT Corp., 48

Supp.2d 829, 832 (N.D.111.1999). Additionally, as a
geneml rule, a plaintiff's choice of forum is entitled to
substantial deference. However, where a plaintiff
alleges a pationwide class action, "plaintiffs home

forum is irrelevant." Koster v. Lumbersmen Mut. Cas.

(o.. 330 U.S 518, 524 (1947); 7/ v. NaTec
Res.. Inc, 963 F. 28, 730 (N.D.IL.1997).

*4 In the case at bar, all partics agree that the first
element required for a § 1404(a) transfer has been
satisfied--that .venue. is proper in this district, the
transferor district.

In determining whether “venue and jurisdiction are
proper ‘in the transferee district,” this Court must
examine: a) the plaintiffs' choice of forum; b) the
situs of material events; ¢) the relative ease of access
to sources of proof in each forum, including the
cowrt's power to compel the appearance of wnwilling
witnesses at trial and the costs of obtaining the
attendance of witnesses, and d) the convenience to
the parties—specifically, their respective residence
and abihities to bear the expenses of trial in a
particular forum. Von Holdt v. Husky Injection

. Molding Sys., 887 F.Supp. 185, 188 (N.D.111.1695).
" As stated above, the Court finds Plaintiffs’ choice of

fomn_d to be irrelevant, Therefore, the Court focuses
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on the remaining thres elements in determining
whether venue and jurisdiction are proper in each of
the transferee districts to which the various
Defendants seek transfer.

With one exception addressed later, each Defendant
seeks trapsfer to the district in which they are
headquartered and in which they manage the mutual
funds at issue in this case. In support of these motions
for transfer, each Defendant has demonstrated by
Affidavit that: (1) all material facts surrounding the
management of the various mutual funds occurred in
the district to which they seek transfer; (2) that all of
the numerous potential witnesses live in or within

close proximity to the district to which they seek .

transfer; (3) that all of the documents relevant to the
litigation are in or within close proximity to the
district to which they seek transfer, and (4) since

there has been no allegation that any individual 3

Plaintiff interacted with any of the Defendant
advisors or distributors i any direct way, that no
material witnesses live or reside in the Southem
District of Illinois.

Defendants have also sufficiently proven that there is
relative ease of access to sources of proof in the
various districts to which they seek transfer, but no
ease of access to such documents in the Southern
District of Illinois, Again, since all documentation

regarding these mutual funds and the way they are’

ron is kept at and around the various Defendant
headquarters, there would be no access to such
documents within this district, Moreover, requiring
Defendants to produce such documentation in this
district would be very costly and impose undue

hardship.

Furthermore, it is clear that the courts to which
Defendants seek transfer have infinitely more power
than this Court to compel the appearance of unwilling
wimesses at trial since all of the wimesses reside in
or within close proximity to the transferee districts,
Moreover, the costs of compelling the attendance of
witnesses would be Jess since the witnesses reside in
or are closer to the transferee districts. All in all, it
would simply be much more convenient for the
wimesses to be heard in the wansferee districts.

*5 Based upon these factors, it is clear that venue

and jurisdiction are proper in the transferee districts-

and that Defendants have satisfied the second factor
required fora § 1401(a) wansfer.

The evidence tegarding the second factor under §
1401(a) dovetails with the evidence regarding the

Page 4

third factor--that transfer will serve the convenience
of the parties and witnesses and promote the interest

’ of justice or the "clearly more conveniént” standard.

Coffey, 796 F.2d at 220, There is no question that
Defendants have proven that the transferee district
would be more convenient for the majority, if not all,
of the witnesses, Although transfer may require
Plaintiffs to travel to the transferee district, it is
“clearly more convenient" for any of the individnal
plaintiffs to travel from thig district to the transferee
district, than for a plethora of witnesses to travel to
the Southern District of Illinois on each individual
Plaintiff's case.

"Analysis under this final § __1404(a) factor also

requires the Court to consider cemain other elements
relating to public interest. These include: (a) the
relation of the commmmity to the occurrence at issue
in the litigation and the desirability of resolving
controversies in their locale; (b) the court’s familiarity
with applicable law; and (c) the congestion of the
respective court dockets and the prospect for earlier
trial. Georgouses, 963 F.Supp. at 730, In undertaking
this analysis, the Court finds that although there are
certainly putative class members in the Southemn
District of Illinois, as there are nationwide, there is no
special relation between this commumity .and the
alleged occurrences. Therefore, there is no spec:ﬁc
desire or need to resolve this controversy in this
district as compared to the clearly more convemem

. transferee districts.

Similarly, the Court finds that any district court
would be as familiar as this Court is with the
applicable law goveming this case,

The Court also finds that no delay would result ffom

transferring these cases to the various transferee
districts. For example, the median number of months
from filing to disposition is better in the Southern
Distict of New York, to which the majority of
Defendants seek transfer, than it is in the Southemn
District of Illinois. See www.uscourts.gov (2000)(5 2
months in the SDNY versus 8 months in the
S.D.IL.). {FN1]

EN1. Plaintiffs' cited statistics regarding this
Court's caseload, but were cautioned at oral
argument that their numbers were stale.
According to the latest official statistics
released on January 31, 2002, this Court had
859 assigned pending cases.
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Based upon all of these considerations, the Court
finds it is "clearly more convenient” for the various
cases to be transferred than to be heard in this district.
Given the fact that the overwhelming number of
witnesses and docurnents are located in the transferce
district, as well as the fact that Plaintiffs have offered
no reason why Defendants should bear the greater
legal cost of transporting documents, counsel, and
witnesses to the Southern District of Illinois in order
to defend against Plamtiffs' as yet unproven
" allegations, this Court finds that Defendants have
sustained their burden of demonstrating that transfer
of these cases is appropriate and warranted under §
. 1404(2). See Genden y. Merrill Lynch Pierce,

Fennegr & Smith, Inc, 621 P.Supp. 780
- (N.D.111.1985). '

*6 The only exception to this ruling relates to the
motion for transfer to the Southemn District of New
York filed by Defendants, Aim Advisors, Inc., Aim
Distributors, Inc., Franklin Advisors, Inc., Franklin
Templeton, Templeton Global Advisors, Invesco
Funds Group, Inc., and Invesco Distributors, Inc: (a
portion of Doc. 48). As the motion relates to these
Defendunts only, the motion is granted in part and
denied in part. [FN2]

FN2. The motion is granted in its entirety as
it relates to Defendants, J. & W. Seligman
and Seligman Advisors, since these
Defendants have de monstrated that they are
headquartered in New York City, the
material events giving rise to the claims
againgt them occurred in New York City,
and virtually all of the relevant witnesses
and documents are in New York City.

Althongh the Court finds that transfer from this
district is appropriate, the Court will not wransfer the
cases against Defendants, Aim Advisors, Inc., Aim
Distributors, Inc., Franklin Advisors, Inc., Fraoklin
Templeton, Templeton Global Advisors, Invesco
Funds Group, Inc., and Invesco Distributors, Inc., to
the Southern District of New York as they have
requested. To do so would only accomplish having
the cases against these Defendants tried in another

district as disconnected to the litigation as this one. .

Regardless of these Defendants' willingness to travel
to the Southern District of New York, the Court will
transfer these cases to the districts where each
Defendant is headquartered, where the corporate
witnesses reside, and whcre the corporate documents
are.

Page §

" Accordingly, the Court transfers Defendants Aim

Advisors, Inc. and Aim Distributors, Inc. to the
Southern Distriect of Texas where they are
headquartered; see
www.aimfunds.com/aboutus/index.html; Defendants
Franklin Advisors, Ine., Franklin_Templeton, and
Templeton Global Advisors to the Northern District
of California where they are headquariered; see
www.franklintempleton.com; and Defendants Invesco
Funds Group, Inc. and Invesco Distributors, Inc. to
the District of Colorado where they are
headquartered; see
www.invescofunds.com/A boutﬂVVESCO/WhoWeAre.
asp.

IV Concluszon .

For the reasons stated herein, the Court LIFTS THE
STAY, GRANTS Defendants’ motions to sever
(Docs. 39, 46, 67-1, 71-1, 75-1, 79-1, 83-1, 87-1, 90,
107, 125, 131, 136, & 155) and GRANTS
Defendants' motions to transfer (Does. 41, 44, 50, 67-
2,71-2,75-2, 79-2,83-2, 87-2, 92, 94, 105 127, 133,
138, & 156) EXCEPT Defendants Aim Advxsom
Inc., Aim Distributors Inc., Franklin Advisors, Inc.,
ankhn Templeton, Templeton Global Advisors,
Invesco Funds Group, Inc., and Invesco Distributors,
Ing's motion to tramsfer which is GRANTED IN
PART and DENIED IN PART as explained above
(Doc. 48). Defendants J. and W. Seligman and
Seligman Advisors' part of the motion (Doc. 48) is
GRANTED IN ITS ENTIRETY. Accordingly, the
Court TRANSFERS the cases agamst the various

Defendants as follows:

* 10 the Sou'them Disrrict of New York:
- Dreyfus Corp.,
-- Dreyfus Service Corp.,
— Smith Barney Fund,
-~ Salomon Smith Barney,
- SunAmerica Asset Mgt,,
-- SunAmerica Capital (Doc. 41),
- J. and W, Seligman,
— Seligman Advisors (Doc, 48),
<NY Life Distributor, Inc.
-NY Life Investment Mgt, LLC (Doc 87-2)
-Morgan Stanley Dean Witter Advisors, Inc,
*7 .Morgan Stanley Dean Witter Distributors, Inc.
(Doc. 133)
-(Goldman Sachs & Co., Inc,,
-Goldman Sachs Asset Mgt (Doc. 156)

to the District of New Jersey:
-Fund Asset Mgt. LP,
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-FAM Distributors, Inc,,

-Prudential Investment,

-Prudential Investment Mgt. (Doc. 44)
-Lord Abbett Distributor LLC

-Lord Abbett & Co. (Doc. 79-2)

to the Diswrict of Massachusetts:

-Putnam Investment

-Putnam Retail Mgt. (Do, 50)

-Evergreen Investment Services

-Evergreen Investment Mgt. Co., LLC (Doc. 71-2)
-John Hancock Funds, Inc.

-John Hancock Advisors, Inc. (Doc. 75-2)

-MFS Fund Distributors, Inc.

-Massachusetts Financial Services Co. (Doc. 83-2)

to the District of Arizona:
-Davis Distributors, LLC
-Davis Selected Advisors, LP (Doc: 67-2)

to the District of Minnesota:

-American Express Finavocial Corp. .
-American Express Financial Advisors, Inc. (Doc.
92) ‘

to the Cenzral District of California:
-PIMCO Advisors

. -PIMCO Funds Distributor LLC (Doc. 94)

L d

.

to the Northern District of California:

— Franklin Advisors. Inc.,

-~ Frapklin Templeton,

-- Templeton Global Advisors (Doc. 48)

to the Eastern District of Pennsylvania:
-Delaware Distributors, L -
-Delaware Mgt. Co. (Doc. 105)

to the District of Colorado:
-Oppenheimer Funds Distributor, Inc.

. -Oppenheimer Funds, Inc. (Do, 127)

— Invesco Funds Group, Inc.,
— Invesco Distributors, Inc. (Doc. 48)

to the Northern District of Mlinois:
-Van Kampen Asset Mgt.
-Van Kampen Funds, In¢, (Doc. 138)

to the Southern District of Texas:
-- Aim Advisors Inc,,
-- Aim Distributors Inc.

IT IS SO ORDERED.

2002 WL 442189 (S.DJIL), Fed. Sec. L. Rep. P

01,725

END OF DOCUMENT
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In the United States District Court ffi"r
for the Southern District of Illinois (3;,,

- 2 (!{ FI‘,]

T.K. Parthasarathy, Edmund Woodbury,
Stuart Allen Smith, and Sharon Smith,
individually and on behalf of all :
others similarly situated, : 03-cv-673 DRH

Plaintiffs,
- against -

T. Rowe Price International Funds, Inc.,

a corporation, T. Rowe Price International,
Inc., Artisan Funds, Inc., a corporation,
Artisan Partners Limited Partnership,

AIM International Funds, Inc., a corpora-
tion and A I M Advisors, Inc.,

Defendants.

Affidavit of Henry H. Hopkins
in Support of
Motion to Transfer: § 1404 (a)

State of Maryland )

City of Baltimore )

Henry H. Hopkins, being duly sworn, deposes and says:

I am Chief Legal Counsel of T. Rowe Price Associates, Inc. and
Vice President of T. Rowe Price International, Inc. Defendant
T. Rowe Price Internaticnal, Inc. serves as the investment advisor

to the T. Rowe Price International Stock Fund (the "T. Rowe Price




Fund"). I have personal knowledge of the facts set forth in this

affidavit.

I submit this affidavit in support of the motion by T. Rowe Price
International Funds, Inc. and T. Rowe Price International, - Inc.
(collectively "T. Rowe Price") under § 1404 (a) to transfer this
action from the Southern District of Illinois to the District of
Maryland. Set forth hereinbelow are the factors which support

transfer of this action:

1. T. Rowe Price has no office in the Southern District of
Illinois. By way of contrast, T. Rowe Price's headquarters and

principal place of business are in the District of Maryland.

2. None of the 3600-plus employees performing services for
T. Rowe Price and its affiliates resides in the Southern District

of Illinois.

3. None of the T. Rowe Price officers or employees who are
expected to testify in this action resides or works in the Southern
District of Illinois.! These T. Rowe Price officers and employees

reside and/or work in the District of Maryland.

4, None of the directors or auditors of the T. Rowe Price
Fund (which is organized under Maryland law), some of whom are

expected to testify in this action, resides or works in the

! See Exhibit A for the subject matters of their testimony.
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Southern District of Illinois.? All the directors designated as
witnesses reside and work in the District of Maryland, and the
meetings of the Board of Directors are held in the District of

Maryland.

5. None of the alleged breaches of duties and failures to
know and implement applicable rules and regulations concerning the
calculation of the T. Rowe Price Fund's NAV occurred in the
Southern District of Illinois. 1Illinois law does not govern the

challenged actions and alleged failures.

6. No meetings of the Board of Directors of the T. Rowe
Price Fund have ever been held in the Southern District of
Illinois. No decisions affecting the T. Rowe Price Fund have ever
been made in the Southern District of Illinois, and none of the
records of T. Rowe Price or the T. Rowe Price Fund are located in

the Southern District of Illinois.

7. Processing and other services provided to the T. Rowe
Price Fund are performed in the District of Maryland — none is
performed in the Southern District of Illinois. Moreover, the
outside auditors to the T. Rowe Price Fund, PricewaterhouseCoopers

LLP, are located in the District of Maryland.

2 see Exhibit A for the subject matters of their testimony.
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8. Plaintiff Edmund Woodbury is the alleged owner of only
one of over 490,750° accounts® of the T. Rowe Price Fund. His
financial interest in this action is negligible, and he has no
personal knowledge of any of the facts -— his testimony is not

needed at trial.

9. Of those T. Rowe Price Fund accounts, only a minute

portion — 2244 or 0.46% could be identified as having addresses

in the Southern District of Illinois.

10. The T. Rowe Price Fund has approximately 542,800,000
shares outstanding in those accounts; only a minute portion —
0.26% thereof — could be identified as being owned by accounts in

the Southern District of Illinois.

11. This action could have been brought in the District of

Maryland.

12. 1In sum, the failure to transfer this action would result
in substantial inconvenience, disruption of business and increased
costs to T. Rowe Price and the pertinent witnesses, whereas
plaintiff Edmund Woodbury would not be inconvenienced by a transfer
of this action to the District of Maryland since his testimony is
not required at trial, and he has a negligible financial stake in

the outcome of this litigation.

3 a11 figures in this and subsequent paragraphs are as of September 30,
2003.

% Included in these accounts, are omnibus accounts whose holders are not
identifiable or known to T. Rowe Price.
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13. Transfer of this action to the District of Maryland would

not result in any delay in the trial of] this action.

L/

y H. /Hopklﬁs

Sworn to before me this
/9éday of November, 2003

Notary Public

4 it




EXHIBIT A

NAME ADDRESS POSITION SUBJECT

Anthony W. Baltimore, MD Disinterested Director of | Board '

Deering* T. Rowe Price Fund consideration and
approval of fair
value pricing
policies and
procedures

Dr. F. Pierce Lutherville, MD Disinterested Director of | Board

Linaweaver* T. Rowe Price Fund consideration and

‘ approval of fair

value pricing
policies and

procedures
M. David Testa Baltimore, MD Director and Vice Board
President of T. Rowe consideration and
Price Fund; Chairman of | approval of fair
the Board and Director | value pricing
of T. Rowe Price policies and
International, Inc.; Chief | procedures;
Investment Officer, conception and
Director and Vice creation of fair
President of T. Rowe value pricing
Price Associates, Inc. policies and
procedures
James S. Riepe Baltimore, MD Chairman of the Board | Board
and Director of T. Rowe | consideration and
Price Fund; Director, T. | approval of fair
Rowe Price value pricing
International, Inc.; policies and
Director and Vice procedures
President of T. Rowe
Price Associates, Inc.
Roger L. Fiery Baltimore, MD Vice President of the T. | Implementation of
Rowe Price Fund, T. fair value pricing
Rowe Price procedures
International, Inc and T.
Rowe Price Associates,
Inc.; Member of the
Valuation Committee
Kenneth D. Baltimore, MD Vice President of T. Implementation of
Fuller* Rowe Price Associates, | fair value pricing

Inc.; Member of the

procedures;




In the United States District Court
for the Southern District of Illinois

T.K. Parthasarathy, Edmund Woodbury,

Stuart Allen Smith, and Sharon Smith, :

individually and on behalf of all o

others similarly situated, : 03-cv-673 DRH

Plaintiffs,
- against - :

T. Rowe Price International Funds, Inc.,

a corporation, T. Rowe Price International,
Inc., Artisan Funds, Inc., a corporation,
Artisan Partners Limited Partnership,

AIM International Funds, Inc., a corpora-
tion and A I M Advisors, Inc.,

Defendants.

Order

Defendants T. Rowe Price International Funds, Inc. and T. Rowe
Price International, Inc.'s Motion to Transfer the action against
them to the United States District Court for the District of

Maryland pursuant to 28 U.S.C. § 1404 (a) (Doc. # ) is granted.

Dated this day of , 2003.

So Ordered:

David R. Herndon
United States District Judge




