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Dear Sir or Madam:

Enclosed please find a copy of the Complaint in the above-referenced civil action filed in
the United States District Court for the District of Massachusetts.
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- Sincgely ,
\ \7/%/! A 4ﬁ

Jeffrey B. Maletta
JBM/bs N /
Enclosures

PROCFOC""Q

cc: Alan R. Dynner, Esq. St
P13 2004

E ) THOM&_,,\

NANCIAL

DC-610030 v1 0950000-102
BOSTON = DALLAS = HARRISBURG w» LOS ANGELES = MIAMI a NEWARK = NEW YORK = PITTSBURGH = SAN FRANCISCO = WASHINGTON




SECD 5.1.C,

URIATEST COPY

: 3 &2
MICHELLE YAMEEN, &
Plaintiff, el
VS. , )
Civil Action. No. !
EATON VANCE DISTRIBUTORS, INC., E
. JURY TRIAL DEI\M\NI:)EDi
Defendant,.and |
EATON VANCE TAX-MANAGED i
GROWTH FUND 1.1, :
i
Nominal Defendant. ~ 2’3 e A ‘:} 4 1"33 TPy e

DERIVATIVE COMPLAINT

Plaintiff, through her attorney, alleges upon information and belief, except astothe
allegations which pertam 1o the plaintiff and her counsel, which are alleged upon personal
knowledge. Plaintlff's information and bellef are based, inter alia, on the investigation

made by her attomeys. i

INTRODUCT|ON

. |
This is an action brought by the Plaintiff against the Defendant‘. Eaton Vance

i
|

Distributors, Inc. derivatively on behélf of the Eaton Vance Tax-Managed Growth Fund 1.1
{the “Fund”) for breach by the Defendant of its fiduclary duty to the Fund and the Fund's
shareholders and for wo!atlon of Sectlon 36(b) of the Investment Company Actof 1940 (the
“Investment Company Act”), 15 U.S.C. §80a-35(b). The Plaintitt allegeslherein that the
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Defendant has breached Its fiduciary duty to the Fund and its sharsholders and violated
Sectlon 36(b) of the Invesfment Company Act by charging and receivlhg from the Fund,
Rule 12b-1 distrlbu.tlcm fees (the “Dlstributlon Fees") which are axcesslve Plaintiff seeks
recovery for the Fund from the Defendant of the excessive fees paid. by the Fund to the

Defendant.

JURISDICTION AND VENU |

1. This action arlses under and Is brought pursuant to Sectlon 36(b) of the
i
2. This Court has _Jurlsdlction over this action pursuant to Section 44 of the

Investment Company Act.

investment Company Act and 28.U.5.C. §1331. L |

3. Venue Is proper in this district pursuant to Section 44 ofltha Investment
Company Act and 28 U.S8.C, §1391 (b), because the Fund is organized pursuant to
Massachusetts law and bacause the Defendant maintains Its principal place of business
and transacts business in this district and many of the acts complained of ;he reln occurred
in substantial part In this district. l

4. in connection with the acts alieged in this Complaint, Defen:dant, directly or
indirectly, used the means and instrumentalities of interstate commerce including, but not

limited to, the malls and the interstate telephonic voice and data communications.
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PARTIES ‘

5. The Plaintiff Michelie Yameen owns 613.372 Class B shares of thg Fund.

6. The Defendant, Eaton Vance 'Distributors. inc. (the "Defendant" or
“Distributors™) is the principal underwriter of the Fund, and It s a direct or indirect wholly-
owned subsidiary of Eaton Vance Corporation. The Défendant is an “aflﬂllated company”
and “affiiated person” of Boston Management and Research ("BMR“). the Fund's
investment advisor, as those terms are defined in Secﬂons 2(a)(2) and 2(a)(3)(C) of the
Investment Company Act, The Defendant is an afﬁ!iated person of BMR as that term is
used in Section 36(b) of the Investment Company Act. |

7. The Nominal Defendant, Eaton Vance Tax-Management Growth Fund 1.1
(the "Fund"), Is-a series of Eaton Vance Mutuel Funds Trust (the “Trust"), wﬁich Is an apen

- end Iinvestment management company registered under the investment Company Act.

The Trust is a Massachusetts business trust,

FACTS REGARD FUND
8. The business and affairs of the Trust and of the Fund are purportediy
managed under the direction of the Trust's Board of Trustees. There are seven trustees
who are the members of the Trust's Board of Trustees.
Q. Two of those Trustees, Jessica M. Bibliowlcz and James B. Hawkes, are
considered by the Trust to be "interested persons” and hence, not nonintarested trustees

of the Trust. They have been trustees of the Trust since 1998 and 1881, respectively.
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1-0. The other cumrent trustees of the Trust (and the dates they began serving as
trustees of the Trust) are: Samuel L. Hayes (1986), Norton H. Reamer (1986), Lynn A.
Stout (1998), William H. Park (June 6, 2003) and Ronald A. Peariman (July 1, 2003).

11.  From 1984 through June 6, 2003, Jack L. Treynorwas a trﬁétee of the Trust.

12, From 1986 through July 1, 2003, Donald R. Dwightwas a truistea of the Trust.

13. The past and p.resent trustees of the Trust identified in the three preceding
paragraphs have been designated by the Fund as persons who are _n;ot an interestad
person of the Trust, as defired In the Investment Company Act, and- hence, they have
been designated by the Fund as "Nonintsrested” trustees. Those Trustee§ are hereingfter,
collectively referred to as the "‘aninterested' Trustees” of the Trust andithe Fund during
based upon that designation by the Fund, and Is not a statement by Pllalntiff that those

|
Trustees have been properly designated as noninterested trustees, undelrthe investment

Company Act. ' |
14.  The trustees of the Trust identified In the five preceding '}paragraphs are

sometimes collectively referred to hereln as the “Trustees” or the "Boarcj of Trustees” of
the Trust and the Fund during the time that they served as trustess. ;
15.  For all purposes under the Investment Company Act and §EC Rule 12b-1
promulgated thereunder, the Board of Trustees of the Trust constitute the “board of
directors” of the Trust and the Fund as the term “board of directors”: is used in the
Investment Company Act and Ruie 12b-1. .
16.  For all purposes under the investment Company Act and'S_EC Rule 12b-1,
the Trustees are the “directors” of the Trust and the Fund as the term "difrectors" is used
: o

i

- the time thet they served as trustees. The use of those terms to refer to #hose trustees is -
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in the Investmant Company Act and Rule 12b-1, |

17.  The*Noninterested” Trustees are the directors or trustees of numerous trusts
which are part of the Eaton Vanr;‘e complex, which trusts have between 171 and 191
portfolios. .

18.  The investment advisor for the Fund Is Boston Managameﬁt and Research.
BMR is a subsidiary of Eaton Vance Management. BMR is directly or indiractly controlled
and owned by Eaton Vance, Inc. and Eaton Vance Corporat]on.

19.  BMR is the “investment advisor” to the Fund; as that term Is defined in
Section 2(a)(20) of the Investment Company Adt, and as thatterm is used IIn Sectlon 36(b)
of the Investment Company Act. BMR is an “afflliated company” and an "aﬁllated person”
of the Defendant Distributors as those terms are defined In Sections 2(a)(2) and é(a)(&)(C)
of the Investment Company Act. BMR is an affliiated person of the Defendant as that term
is used in Section 36(b) of the Investment Company Act.

SUBSTANTIVE ALLEGATIONS

e Excessive Rule 12b-1 D tion Fee
20.  From its inception on March 28, 1996 through February 28, 2001, shares of
the Fund could be purchased by the publie, including persons cn- éntltias which were
already shareholders of the Fund and persons anﬁ entlties which were not yet
shareholders of the Fund. |
21.  AsofMarch 1, 2001, the Fund ceased offering and selling shares ofthe Fund

to any investors who were not already sharehoiders of the Fund. In the I;ndustly. this is

L
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referred to as "closing” the Fund to new investors.

22.  Accordingly, since March 1, 2001, no shares of the Fund have been sold to
any Investors who were rot shareholders of the Fund prior to March 1, 2004. Likewise,
since March 1, 2001, the only sales by the Fund of its shares have been to persons or
entlties which ware sharsholders of the Fund prior to Match 1, 2001.

23.  Theperiod from March 1, 2001 to the present Is sometimes r‘:eferred to herein
as the “Closed To New |nvestors Period.”

24. SECRuie12b-1 permits, subfectto spec!ﬁed'requl'rements. the establishment
by a registered open-end management investment company of a Rule 12b-1 plan and the
entering Into by a reglstered open-end managerﬁent company, a Rule 12b-1 agreement,
which plan and agreement provide -for the payment by the reglé't;ered open-end
managementinvestment companyfor activities which are primarily intended to result In the
sale of shares issued by such company, including, but not necessarlly limited to,
advertising, compensation of underwriters, dealers, and sales personnel.:the printing and
mailing of prospectuses to other than current shareholders, and the prfn':dng and mailing
of sates literature.

26. SEC Rule 12b-1 ﬂaqulre; that: "

2. any Rule 12b-1 plan providing for distribution payments to. be made by a
registered open-end management investment company, must be terminable at any time
by a vote of 2 majority of the disinterested directors of fhe Investment company;

b. any agreement to implement a Rule 12b-1 p;an providing for distribution
payments to be made by a registered open-end management investment company, must
be terminable, without penalty, on 60 days notice by a vote of a majority of the

8
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disinterested directors of the Invesiment company;

c. any Rule 12b-1 plan or agreement to implement su'::;h a plan, which provides
that it shall continue in effect for more than one year, must provide that s.u:ch continuance
be speclically approved, at least annually, by a majority of the :boand of directors and a
majority of the disinterested directors;

d. directors of an Investment company may not approve the implementation or
the continuation of a Rule 12b-1 plan, unless they conclude, In the exercise of reasonable
business judgment and in light of thelr fiduciary duties under state law and under Sections
36(a) and (b) of the Investment Company Act, that there Is & reasonabie llkelihood that the
pian will benefit the mvestment company and lts shareholders. . o
| 26.  Inlight of the lack of any public sales of dlstribution of shares of the Fund
since March 1, 2001, the costs Incurred by the Defendant Dilstributors or any other
affliiated company of the Defendants since March 1, 2001, for anyfac’dvlty which was or will
be primarily intended to result In the sale of shares issued by tliue Fund since March 1,
2001, including, but not limited to, advertising, compensstion of uﬁde;wrlters, dealers, and
seles personnel, the printing and malling of prospectuses !to other than current
shareholders, and the printing and malling of sales Iiterature, havla Seen and will continue
to be minimal.

27. The Fund enacted g plan (the “Plan”} purportedly pursuant to SEC Rule 12b-
1, pursuant to which the Fund would pay the Defendant Distributors an anﬁual Distribution

Fee (calculated dally) equal to .75% of the net asset value of the Fund's Class Band C

shares.
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28.  The Plan was approved by a unanimous vote of the -Béarq of Trustees of the
Fund and by a unanimous vote of the “Noninterested” Trustees.

29.  TheFundalsoentered Intoan agreementwlth the DefcanclzemtI Digtrlbutors (the
“Agreement”), pursuant to the Plan &nd purportediy pursuant to Rule 12b-1, pursuant to
which the Fund would pay the Defendant Distributors. an annual Distribution Fee
(calculated daily and paid monthly) equal to .75% of the net asset value of the Fund's
Ciass B and C shares.

30. The Agreement was approved by a uhanirnous vote of the Board of Trustees
of the Fund and by & unanimous vote of the “Noninterested” Trustees Qf the thd.

31.  The Plan and Agreement both provide {as required by Rule 12b-1(b){3)(i))

-that they may continue for more than one year only if they are speclifically approved by a
vote of the Board of Trustees and by a vote of the “Noninterested” Trustees, at least
annually.

32.  Oninformation and belief, the Trustees and the “Noninterested” Trustees,

specffically voted unanimously to continue the Plan and the Agresment, stleast annually

since their original approval-of the Plan and the Agreement. ;
33.  Oninformation and bellef, the Trustees, at least quarterly since the adoption
of the Plan and the Agreemaent, have recsived and reviewed-a written repo& of the amount
paid by the Fund to the Defendant Distributors and the purposes for which such
expenditures were made. The Trustees did not vote to diseontinue or terminate the Plan
or the Agreement after any of those reviews.
34. Since March 1, 2001, when the Fund ceased sel[ing share;s to the general
public, the Fund has been charged by, and has paid to, tﬁe i)efenda:mt Distributors,
8
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pursuant to the Plan and the Agreement, a Distribution Fee (calculated daily and paid
monthly)lequal to.75% of the net asset vaiue of the Fund's Ciass B and 'C shares per year.
Ouring its fiscal year ended December 31, 2001, the Fund pald the Defendant Dis‘trlbutors
approximately $35,655,000 in Distribution Fees. During its fiscal year ended December
31, 2002, the Fund paid the Defendant Distributors approximately $28,452,000 in
Distribution Fees. Plaintiff estimates that the Fund, since Decembaer 31, 2002, continued
to pay the Defendant Distributors approximately th'e same pericdic amounts for
Distribution Fees s t did during its fiscal yesr ended December 31, 2002. Accordingly,
the Plalntiff estimates that the Fund has paid the Defendant Distributors approximately
$28.452,000 in Distribution Fees during the one-year period prior to the filing of this
Complaint and ppi'oximatély $86,000,000in Distribution Fegs siﬁce March 1,2001, when
the Fund ceased selling shares o the general public.
35.  The Distribution Fees paid by the Fund to the Defendant Distributors during
_the Clos’ed To New Investors Period were excessive, becsuse those payments matetially
exceeded the expenses Incurred by the Defendant Dlstrlbﬁtors during thet time period,
which expenses were incurred ﬁrimarl!y to result in the sale of shares issued by the Fund
during that tinlw period, including, but.not limited to, advemlsing. compensation of
underwriters, dealers, and sales personnel, the printing and mai'iing of prospeciuses to
other than current shareholders. and the printing and malling of sales literature. In fact, as
explained above, those expenses of the Defendant Distributors dLiring the Closed To New
Investors Period were minimal.
36. Plaintiff estimates that the Fund, after the filing of this Complaint, will continue

to pay the Defendant Distributars approximately the same periodic amounts for Distribution

9
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Fees as it dld during its fiscal yeér ended December 31, 2002. Accordingly, the Piaintiff

estfmat'es that the Fund will pay the Defendant Distributors, E_ECI'II month after the filing of

this Complaint, approximately $2,370,000 in Distribution Fess, i
| 37. The Distribution Fees that will be paid by the Fund to the Deféndant
Distributors after the filing of this Complaint will be excessive, because those payments will
materially exceed the expenses that will be Incurred by the-D'efendarit Distributors after the
fling of the Complalnt which expenses will be incurred primarily to result in the sale of
shares issued by the Fund after the filing of this Complalnt.:indtfdlng, but nbt_l!mited to,
advertising, compensation of underwriters, dealers, and sai_es pelj-sonnel, the printing. and
mailing of prospectuses to other than current shareholders, and the printing and mailing
of sales literature. In fact, as explained above, those expenses of Defendant Distributors
after the filing of thts Compiaint, will be minimal. '

38.  In light of the fact that no sales of Fund shares have been, or will be, made
to the public after March 1, 2001, the continuation of the Fund;s Plan and the Fund's
Agreemerit with the Defendant Distributors, after March 1, 2001 w%s {(and continues to be)
without any reasonable basis because there was (and continues to be) no reasonable
lkellhood that the continuation of the Plan and the Agreemént during that time period
would benefit the Fund and its shareholders.

39.  Iniight of the fact that.no sales of Fund shares have been, or will be, made
to the public after March 1, 2001, the payment by the Fund of the above referenced
distribution fees since March 1, 2001.. was (and continues to be) without any reasonable
basls because there was (and continues to be} no reasonabie [ikelthood thaf the payment
by the Fund of the above-referenced Distribution Fees to the Defendant Distributors during

10
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thet time period would benefit the Fund and its shareholders.
~ 40. The Trustees of the Fund have a flduciary duty to the -Fund ‘and its
shareholders. |

41. By approving of the‘ continuation of the Plan and the Agreement since March
1, 2001, In light of the fact that there was no reasonable likellhood that payment by the
Fund of the Distribution Fees set forth in the Plan and the Agreement after March 1, 2001,
would benefit the Fund and its shareholders, the Trustees breached their fiduclary duty to
the Fund and its shareholders and breached their obligations under SEC Ruls 12b-1{g).

42. By failing to terminate the Plan and Agreement since March 1, 2001, in light
of the fact that there was no reasonable likellhood that payment by the Fund of the
Distribution Fees set forth.in the Plan and the Agreement after March 1, 2001, would
benefit the Fund and Its shareholders, the Trustees breached their fiduclary duty to the
Fund and its sharehoiders and breached their obligations under SEC Rule 12b-1(e).

43. As an affiliated company of BMR, the FL'md’s Inyestmsnt advisor, the
Defendant Distributors has a fiduciary duty to the Fund and Its shareholders. Furthermore,
as an affillated company of BMR, the Defendant Distributors le liable under Sec, 38(b) of
the Investment Cornpany Act to the Fund for excessive compensation o’r payments pa'id
to it by the Fund.

44, By collecting excessive Distribution Fées fromthe Fund since March 1, 2001, .

Distributors breached fts fiduciary duty to the Fund and its shareholders and is liable for
those excessive Distribution Fees paid to it by the Fund pursuant to Sec, 36(b) of the

Investment Company Act.

11
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45. By continuing to collect excessive Distribution Fees from the Fund after the
filing of this Complaint, Distributors continues to breach Its fiduclary duty to the Fund and
tts shareholders and to violate Sec. 36(b) of the Investment Company Act and Is ilable for
those excessive Distribution Fees that will be paid to it by the Fund pursuant to Sec. 36(b)
of the Investment Company Act..

46.  This action Is brought by the Plaintiff, derivatlvely; on behalf of the Fund,
pursuant to Rule 38(b) of the Investment Company Act. Accordingly, the Plaintiff was not
required to, and has not, mede demand upon the Trustees of the Fund to brthg this action

on behalf of the Fund. See, Daily income, Inc. v. Fox, 464 U.S, 523, 104 S.Ct. 831 (1984).

COUNT |

Against the Defondant Distributors for Breach of Fiduclary Duty and For
Violation of Sec. 38(b) of the Investment Company Act

47.  The Plaintiff repeats and realleges all of the preceding paragraphs in this
Complaint.

48.  The Defendant Distributors Is liable to the Fund for breach of its fiduciary duty
tothe Fund and lts shareholders an& for violatlon of Sec, 36(b) of the Investment Company
Act.

49.  The Fund has been damaged by the Defendant Diétrlbutor's breach of its
fiduclary duty to the Fund and its shareholders and by its violation of Sec 36(b) of the
Investment Company Act

50.  Pursuent to Sec. 36(b) of the Investment Company Act, the Defendant

Distributors is liable to the Fund for the amount of excessive Distribution Fees paid to the

12
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Defendant Distributors by the Fund Fees during the period beginning one year prior to the

flling of this complaint,

WHEREFORE: Plainttff prays this Honoraﬁle Court to:

A Find the Defendant liable for breach of its flduclary duties to the Fund and its
shareholders and far violation of Sec. 36(b) of the InVEStmeht Company Act;

B.  Declarethat the Distributlon Fees that hava besn changed during the period
beginning one year prior to the filing of this complalﬁt, and continue to be
charged by the Defendant, are excessive; -

C. lssue a permanent injunction, enjoining the Defendant from continuing to
charge the Distribution Fees which this Court finds o be excessive,

D. Determine and award to {he Fund the amount of excessive [?istrlbutlon Fees
that the Defendant has received from the Fund during the period beginning

- one year prior to the flling of this complaint;
E. Award the Plaintiff her reasonable attorneys fees and costs; and

F. Any other further reilef which this Court finds just and proper.

Dated: December 2, 2003

Submitt e attorneys/for the Plalntiff,

£-

Edward F. Haber BRO No. 215620
Christine E. Morin BBO No. 800237
Shapiro Haber & Ummy LLP

75 State Street

Boston, MA 02109

(617) 439-3939
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OF COUNSEL:

Richard J, Vita BBO No. 510260
77 Franklin Street, 3™ FI,
Boston, MA 02110

(617) 426-6566
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DECLARATION
Now comes Michelle Yameen, and she hereby deposes and says:
1. | am the Plaintiff In the action entited Michelle Yameen v. Eaton Vance
- Distributors, Inc., Defendant, derivatively on behelf of Eaton Vance Tax-Managad Growth
Fund 1.1, Nomine! Defendant.
2. | have reviewsd the Derlvative Complaint in the action. The allegatlons in

paragraph five of the Complalnt aratrie and accurate to the best of my knowledge and belief. |

Signed and sworn fo this g4 & day of__nei/ , 2003, under the palns and

penatties of perjury undar the laws of the Unlted States.
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