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UNITED STATES DISTRICT COURT .
SOUTHERN DISTRICT OF NEW YORK }

X

GEORGE W. BOOKHOUT and HELEN L. : Case No.:
BOOKHOUT, as TRUSTEES of the BOOKHOUT : :
FAMILY TRUST, on behalf of themselves :

and all others similarly situated, % Sj

= v 8 5

Plaintiffs, : CLASSACTION & — 3

: COMPLAINT . o & &

- against - ;:‘ - _:G

JURY TRIAL DEMANDED= &

ALLIANCE CAPITAL MANAGEMENT : BT

HOLDING LP, and ALLIANCE CAPITAL ® 3

MANAGEMENT L.P,,

Defendants.

X .

Plaintiffs, individually and on behalf of all othc;rs similarly situated, by their attormneys, allege
the folquving based upon the inyestigation of his counsel, except as to allegations specifically
pertaining to plajntiffs and their counsel, which are based on personal knowledge. Plaintiffs’

.investigation included, among other things, a review of the public aﬁnouncements made by
defendants, Securities and Exchange Commission (“SEC?’) filings, press releases and media reports
regarding defendants, court filings, and certain internal corporate documents which have become
publicly évailab]e. |

This is a class action is brought on behalf of all persons, other than defendants and their
affiliates, who acquired, redeemed or owned shares of the AllianceBemstein Technology Fund,
dun'ng the period January 1, 2002 through September 2, 2003, pursuant vto a prosi::ectus therefor, for

violations of the federal securities laws, and the common law.
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JURISDICTION AND VENUE
| L. This action arises under Sections 11 and 15 ofthe Securities Act of 1933 ("Securities

Act"), 15 U.S.C. §§77(k) and 77(0), and the rules and regulations promulgatec_l'ﬂiereunder, and the
common law. . | |

2. | The jurisdiction of this Court ié based on Section 22 of the Securities Ac-t, 15U.8.C,
| §77v, 28 U.S.C. §1331 (federal question jurisdiction), and 28 U.S.C. ‘§136‘7 (sﬁpﬁlementa]
jurisdiction. | |

3. AVenue‘is proper in this District as many of the acts, tfansactions and clzonduct alleged
herein, including the dissemination to the investing public of the misleading_ statements at issue,
occurred in substantial part in this District. The principal offices of the defendants are located in this‘
District. |

4. In connection with the acts and conduct alleged in this Complaint, the defendants,
directlyvor indirectly, used the mails and instramentalities of interstate commerce.

PARTIES

5. ~ Plaintiffs George W. Bbokhout and Helen L. Bookhout, as Trustees of the Bookhout
Family Trust, purchased shares of the AlliaﬁceBeﬁxsfein Technology Fund, pursuant to a Prospectus
therefor, as set forth iﬁ fhe Certificated filed herewith. Plaintiffs have been damaged by defendants’
~ wrongful conduct as set forth below. |

6. Defendant Alliance Capital Management Holding LP (‘;Alliance Holding”) is é
holding company that provides diversified investment management services to institﬁtiona] and
mdividual investors, with principal ofﬁceé 1ocateci at 1345 Avenue ofthe Américas, New York, New

York 10105. Through its subsidiaries, Alliance Holding has assets under mnanagement, as of July
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31, 2003, vof approximately $427 billion. Alliance Holding is a publicly traded limited partnership
listed on the NYSE under the ticker symbol “AC.”

7. Defendant Alliancev Capital Management L.P. (“Alliance Capital™), a private
partnership, is owned approximately 31% by Alliance Holding, and 52% by AXA Financial, Inc. (a
wholly owned subsiciiary of AXA SA, an international holdin gcompany). Alli aﬁce Capital provides
diversified investment management and related services globally to abroad range of clients including
institutional inv.estors, private clients, individual investors and institutional investors. Through its
Sanford 'C. Bémstein & Co., LLC subsidiatfy, Alliance aiso provides research, por’tfolio. strategy and
trade execﬁtion to the institutional investment community. Alliance Capital is one of the ;largest
mutual fund sponsors, with a diverse family of globally distributed mutual fund portfolios. Al]iam::e :
Capital operates in four business segments: Institutional Investment Management Services, Private
~ Client Services, .Ret‘ail Services and Institutional Research Services. According to the Alliance
funds’ prospéctuses, Alliance Capital is the investment advisor to each of the Alliance ﬁmds,
- including the AllianceBernstein Technology Fund, and also provides order placement facilities for
such funds. The AllianceBernstein Growth Funds Prospectus, dated March 31, 2003, which covers,
intef alia, the A]lianceBemstein Technology. Fund, states that, for these advisory services, the
Alliance fﬁnds paid Alli ance Capital a set percentage of average daily net assets bf such fund(in the |
case of the AllianceBernstei‘n Technology Fund, thé fee as a percentage of average daily net assets
was 0.90). The portfolio manager for the AllianceBemstein Technology Fund was Alliance Capital
Senior Vice President Gerald Malone.

8. Defendants Alliance Holding and Alliance Capital are sometimes referred ’to

collectively herein as “AIliance”.'
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‘NATURE OF THE ACTION AND FACTUAL BA CKGROUND

9. This .class‘ action concerns improper trading practices in the mutual fund industry.
In particular, two schemes have been uncovered recently which have inc;émenta_lly deprived
in#estors of millions and potentially billions of dollars of their hard-eafned monies which they
invested inmutual ﬁmds, traditionally viewéd asarel atively safeinvestment whereby risk is diffused
across a spectrﬁm of holdings of indiyidual securities, and which have long been the repository of
| family savings,v and §avings for college, and retirement. Thé generél theory behind investing in
mutual funds is that it is better to diversify than to cdnéentrate risk, and to entrust onie’s funds to the
managément skills of trustworthy, full-time investmeﬁt professionals, for a small management fee,
than to undertake to manage the individual stocks oneself.

10.  However, contrary to the purposes of the federal securities‘laws, and one of the very
vbackb;)ne principles of the secﬁrities industry — ensuring that there is a level playing ﬁeld for each
- investor, big and small - the schemes which have been uncovered show larger institutions
improperly using their size, access to and influence with mutual fund man.ag'e,rs to manipulate the
market rules and obtain great gains for tﬁemselves, at the direct 'expense of other investors in such
funds who invest long-term, and lawfully, |

11. . Thus, in a Septembcr 3, 2003 announcement by the New Ybrk St_até Attorney
Gcneral,‘ oﬁe such institution improperly wielding influence, hedge fund Canary Capital Partners,
LLC (“Canary™), agreed to pay $40 millioﬁ to settle charges that it invested in certain mutual funds,
in exchange for an opportunity to make illegal and improper trades in the funds' shares, at the
ekpense of the other mutual fund shareﬁolders, with the‘act‘ive assistance and-full cbmplicity of the

~mutual funds themselves, who are charged with fiduciary responsibilities toward their other
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shareholders. However, as indicated by the New York Attorney General, Canary was by no means
aione in .employing these schemes with mutual ﬁlnds, as this practice had becofne rampant in the
industry, though, until recently, undete(_:ted by regulators.

12, Influential institutional investors such as Canary perpetrated two primary schemes,
from at least frém 1999 1o 2003, with the assistance of mutual fund coxnﬁanies suéh Alliance. Both
schemes involvedv the complicity of mutual fund management companies, including Alliance, that
violated their fiduciary duties to their customers, in return fqr substantial fees and other income for
themselves and their affiliates. | |

13.‘ The first scherﬁe was the “late trading” of mutual fund shares. As described more
fully bélow, the daily price of mutual fund shares is generally calculated as of 4:00 p.m. EST. Orders
to Buy, sell or exchange mutual fund shares placed at or befére 4:00 p.m. EST on a particular day
receive that day’s price.” Any orders placed aﬁer 4:00 p.m. EST are priced using the following day’s
price.. However, contrary to this rule, Canary and other large investérs agreed with certain financial
institutions that orders Canary placed after 4 p.m. ona given day would illegally receive that déy’s
price (as oppoéed to the next day’s price, which the order would have received had it been processed
lawfully).. This allowed Canary and other large investors using the same technique to capitalize on |
post- 4:00 p.m. information whﬂe those who bought their mutual fund shares lawfully could not.
It has béen observed that “late trading” can be anélogized to “betting today on yesterday’s horse
races.” | | |

14.  The second scheme involved so-called ‘.‘timing” of mutual funds. “Timing” is an

‘investment technique involving short-term, “in and out” trading of mutual fund shares, designed to

exploit inefficiencies in the way mutual fund companies price their shares. Again, as the Attomey
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General has underscored, although Canary is the first large i nvestor to pay a substantial fine rélated
‘to such misconciuct, this practice is by no means limited .to Canary. Indeed, it .is widely
aéknowledged in the securities industry that timing inures to the detﬁment__of long’;terxn sharehoiders,
and because of this well-known detrimental effect; mutual fund prospectuses — such as the Alliance
Funds’ prospectuses — typically state that timing is monitored aﬁd that the funds work to prevent it.
* In fact, many mutual fund cdmpanies have employees (known as “timing poh’cé”) chafgéd with
identifying “timers” and stopping their short-term trading activify. Nonetheless, in rétum for
iﬁvéstments that will increase fund managers’ fees, fund managers enter into undisclc;sed agreements
to allow timing, making arrangements for Canary and other market timers to be exempt from the
“timing police.”
| 15.  The mutual fund prospectuses created the misleading inﬁpression that mptual funds -
were vigilantly protecting investors against the negative effects of timing. In fact, the opposité was
true: ‘rr.lanagers séld the right to time their ﬁinds to Canary and other hedge fund investors. The
prospectuées were silent about these arrangements.
16 As aresult of “late trading” and “timing” of mutual funds, Canary and other hedge
fund inyestors, the mutual fund companies and their iﬁténnediaries profited handsomely. The loseré
were unsuspecting long-ténﬁ mutual fund investors. The hedge funds’ excess’ profits camé

dollar-for-dollar out of their pockets.

Late Trading

17.  Insum, late trading exploits the unique way in which mutual funds set their prices.
Mutual funds are valued once a day, usually at 4:00 p.m. EST, when the New York market closes. |

The price, known as the Net Asset Value (“NAV”), reflects the closing prices of the securities
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comprising a fund’s portfql_io, along with the value of any cash maintained for the fund. A mutual
A fund stands ready to buy or sell (“redeem”) its shares at the NA'V with the public all day, any day.
However, unlike é stock, the price of a mutualb fund does not change during the coursc; of the day.
'A.ccordingly, orders placed at any tirﬁe durjng the trading day up to the 4:00 p.m. cutoff receive that
day’é NAYV, but an order placed at 4:01 p.m. or théreaftef receives the next day’s NAV. This is
known as “forward pricing”, which became law in 1968.

18. | “Forward-pricing” ensures fairmess and a level playing field for investors. Mutual
ﬁmd investors do not know the exact price at which théir Qrders will be executed at the time they
place the orders (ﬁnlike stock ihvestors), because NAVs are calculated aftér the market closes at 4
p.m. that day. Thus, ali iﬁvestors have the same oppbrtun.ity to digest “pre-4:00 p.m. information”
before they buy or sell, and‘no investor has (or is supposed to have) the benefit of “post-4:00
inf.‘on',nation‘” ;;rior to making an investment decision. The reason for this is clear when one considers
a typical sitnation whe;re there is an event after the 4 p.m. market close (such as a positive earnings
announce;ment), which makes it highly probable that the market for the stocks in a given fund will
opeﬁ sharpiy higher the next day. In such a case, forward pricing ensures fairness: those who bought
| th%: fund durmg the day, before the infonnation came out, will enjoy a gain. Those who buy shares
in the fund after the announcement are not supposed to share in this profit. Their purchase oraer
should réceive the NAV set at the end of the néxt day, when the market will have digested the news
and reflected its impacf in (i) higher prices for the stock held by the fund, and therefore (ii) a higher
NAYV for the fund. |

19. | Aninvestor who can avoid forward pricing and buy at the prior NAV has a significant

trading advantage, since he can wait until after the market closes for significant news such asa
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positive earnings announcement to come out, and then buy the ﬁmd at the old, low NAV which does
not yet reflect the positive news, at essentially no tisk. When the market rises the next day, the
investor can pocket the profit made on this arbitrage based solely on the pﬁvilf;ge of trading on the
“stale” NAV. |
2(‘)‘ The “late tradér’s” arbitrage profit comes dollar—fof—dollar oﬁt ofthe muﬂal fund that
the late trader buys. Essentially, the late trader is being allowed into the fund aﬁer itis cio_séd for
the day to participate in a p.roﬁt that would otherwise ha;/e gone wholly to the fund’s buy-ahd-hqld
investors. When the late trader redeems his shares and claims his profit, the mutuaf fund inanager
has to either sell stock, or use cash on hand -- stock and cash that used to b¢10n‘g to the long-term
investors --‘to give the late tréder his gain. Thus, putting aside the investment fes_ulfs of t_he mutual
| fund for the Brief vtim‘ev that the late trader actually holds it, the late trader’s. gain is the long-term
investors’ loss. The forward pricing rule was enacted precisely to prevent this kind qf abuse. See
17CFR. §270.22c—1(aj.
21.  For example; Canary engaged in late trading on a daily basis from appfoximately
March 2000 until July 2003, targéting dozens of ﬁutual funds and wrongfully obtaining tens of
rnjl]ions of dollars from them. Other hedge funds did the same. During the declining fnarket of
2001 and 2002, hedge funds such as Canary used late trading to, in effect, sell mutual fund shares
short. This caused the mutual funds to éverpay for their shares as the market went _ciown, serving
to magnify long-term investors’ losse§.
22.  Canary obtained assistance to engage in late trading diirectly from one mutual fund
manager, the Bank of America. Bank of Ameﬁca installed spéci al computer equipnient in Canary’s

office that allowed it to buy and sell Bank of America’s own mutual funds ~ the Nations Funds --
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and hundreds of other mutual funds at the 4:00 p.m. price until 6:30 p.m. New York t-ime. In return, |
Caﬁary agreed to leave millions of dollars in Bank of Ameﬁcé,bond funds on a long-term basis.
_Sﬁch'parkéd funds are known in the industry as “sticky assets.”

- 23.  Canary obtained additional late trading capacity from intermediaries, ihchiding
Security Trust Company (“STC”), an Arizona comp_any‘ providing trust administrative services
(including access to mutual ﬁlncis) to retirement plans. STC gave Canary the ability to trade
hundreds of additional mutual funds as late as 9:00 p.m. New York time. So profitable was this
opporruhity that STC ultimately demanded, and received, a percentage of Canary’s winnings.

.' . Timing
24.  Mutual funds are meant to be long-term investments. They are designed for -
| buy-aﬁd-hold investors, and thus are the favored fepository for long-term g6a1 oriénted in‘vestment.
écbounts:. In spite of this, quick-turriaround traders frequently try to trade in and out of certain
mutual funds 1n order to .exploi‘t inefficiencies in the 'way they set their NAVs.

25.  “Timers” seek to capitalize on the fact that some funds use “stale” prices to calculate
the value of securities held in their portfolio, priées which do nbt necessarily reflect the “fair value”
. of such securities as of the time the NAV is calculated. A typical example is a U.S. mutual fund that
holdsJ apaﬁese shares. Due to time zone difference, ﬂqejaﬁanese market may close at 2:00 a.m. New
Ybrk_ tirﬁ_e. If the U.S. mutual fund manager uses the closing pﬁces of the Japanese shares in his
fund to calculate an NAV at 4:00.p.m. in New York, he is relying on nﬁarket information that is
fourteen hours old. Any positive market moves during the New York trading day that will likely
cause the Japanese market to rise when it later opens, will not be reflected in the “stale” Japanese

prices, and thus the overall fund’s NAVY will be artificially low. In sum; the NAV does not reflect
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the true current market value of the stocks thé fund holds. A trader who buys the Japanese fund at

_ the. “stale” price is virtually assured of a profit that can be realized the next day by selling. This and
similar strategi es are known as “time zone arbitragé.” Taking advantage of this kind of shert-term
arbitrage repeatedly in a single rﬁutual fund is called “timing” the ﬁnd.

26.  Another type of timing is possible in mutual funds containiﬁg illiquid sécurities such
as high-yield bonds or small capitalization stocks. In such cases, the fact that soine of the fund’s
securities may not have traded for hours before the New York closihgtima can fcnder the fund’s
NAY stale, and thus open to being timed. This is sometimes known as “liquidi.ty a&bitraée.”

' The Adverse 'Effecis of “Timing” |

>27. | Like late trading, effective timing captures an arbitragé profit, which comes
dollar-for-dollar from the pockets of the long-term investors. The timer steps in at tﬁe last minute
and takes part of thé buy—and-hold investors’ upside when the market goes up; and as a rdsuit the
next day’s NAV is reduced for thbse who are still in the fund. Conversely, if the ﬁmér sells short
oh dayé market prices are failing -- as Canary did -- the arbitrage has the effect of making the néxt
day’s\ NAYV lower than it would otherwise have been, tﬁus mégnifying the losses that investors are
- experiencing in a declining market.

28. Be‘sides the wealth transfer of arbitrage (known as “dilution”), tifners also harm their
target funds an‘d the funds’ shareholders in many other ways. They impose their transaction costs
- on the long-term investors. Trades necessitated by timer redemptions can also lead to realization of
taxéble capital gains at an undesirable time, or may result in managers having to sell stock into a
falling market. Asa result, fund manaéers often seek to minimize the disruptive impact of timers

by keeping cash on hand to pay out the timers’ profits without having to sell stock. However, such

Doc. 1376297v1 1 0




¢fforts by fund maﬁégers to counter the ill effects of “timing” on their funds do not eliminaté the
| transfer of wealth out of the mutual fund caused by timing; they only reduce the administrative cost
«ofthose transfers. Moreover, this can also reduce the overall performance of the fund by requiring
the fund manager to keep a ¢ertainv amoﬁnt of the ﬁmds’ assets in‘cash at all fimes, thus depriving
the investors of the advaptages of putting thaf money to use in a rising market. Fund managers even
enter into special investments as an attempt to"‘hed ge” against timing activity (instead of simply
refusin.g to allow it), thus dev‘iating altogether from the ostensible, publicly stated investment strategy
éf their funds, anci incurring further traﬁséction éosts._ |

29. As noted, mutual fund managers are well aware of the damaging effect that timers
have on their fonds. Iﬂdeed, one recent study estimated that U.S. mutual funds lose $4 billion per

| year to timers. Erfc Zitzewitz, Who Cares About Shareholders? Arbitrage-Proofing Mutual Fuﬁds-
(chober 2002) 35, http://faculty-gsb.stanford.edv/zitzewitz/R esearch/arbitrage1002.pdf. While it
is virtually impossible for fund managers to identify every timing trade, large movements in and out
éf funds, like those made by Canary, are easily apparent. Moreover, mutual fund managers have
- several ways, if they wiéh, of fi ghting back against timers.

30.  Fund managers generally have the power simply to reject timers’ purchéses. Mény
funds havé also inst‘i tuted short-term trading fees (“early redemption fees”) that effectively wipe out
the arbit%a ge that timers exploit. Typically, these fees go directly into the affected fund to reimburse
it for the costs of short term trading. In addition, fund managers are required to update NAVs at the

‘end of the day in New York when there‘ have been market moves that might render the.NAV stale.
This is called giving the fund a “fair value”, and eliminates the tiﬁer’s arbitrage. As fiduciaries for

their investors, mutual fund managers are obligated to use their best efforts to employ these available
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tools to protect their customers from the dilution that timing causes.

Improper Implementation of “Timing”

31.  Notwithstanding the clear h'alm‘ that timing céuses, and their rgiétively easy ability
to prevent large-scale timing, fund managers nohetheless sometimes succumb t§ incentives to allow
their ﬁmd‘ to timed. T ypical]y a single management comﬁany setsup a nu:mb'er of mutual funds to
fdn_n a family. For example, Alliance Capital is the manager for fhe Alliance family of funds, Janus
Capital Management, LLC is tﬁe manéger for the Janus family of funds, Banc.Q.ne Invéstment
Advisors Corp. (‘.‘BOIA”) is the ﬁqanager for Bank One’s “One Group™ family o% funds, Strong - -
Capital is the manager er the Strong family of funds, and Banc of America Capital Management,
LLC is the manager for the Nations Funds family. While each mutual ‘fL.md is in fact its own
co%npany, aé a practical matter the management company runs it. Thé portfoiio managers who make
the investment decisions for the funds and the executivés to whom they report are all typically
employees of the management company, not the mutual funds themselves. Still, the management
company owes fiduciary dutiés to each fund and each investor.

- 32, Themanagement company makes its profit from fees it charges the funds for financial
advice and other services. Such fees are typically a percentage of the assets in the fund, s§ the more
assets in the family of funds, the more money the manager ﬁakes. Knowing this, the timer
frequently offers the manager more assets in exchange for the right to time. Fund managers have
' caved in to temptation and alléwed investofs in the target funds to be hurt in exchange for additional
money in their own pockets in the form of higher management fees.

33. | During at Jeast 2000 to 2603, Canary and other hedge funds entered into agreenlmts

with numerous mutual fund families, many of whom have long actively practiced timing, allowing
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them to time many different mutual funds. The hedge funds would agree with the mutual fund

managers on the target funds to be timed, then move money among those funds, and another “resting
place”, such as a money market or similar fund, in the same family. By keeping their money -- often

many million dollars -~ in the mutual family, the hedge funds assured the manager that he would

~ receive management and other fees on the amount, whether it was in one of the target funds, or the -
“resting fund.” Moreover,‘ sometimes the manager would waive any applicable early redemption

fees. In such manner, the manager would directly deprive the fund of money that would have

partially reimbursed the fund for the impact of timing,

34, - Asan additional inducement for allowing the timing, fund managers often received
“sticky assets.” These were typically ]ong;-tenn investments made not in the mutual fund in which
the timing activity was permitted, but in one of the fund manager’s financial vehicles (e.g., a bond
or hedge fund run by the manager) that assured a steady flow of fees to the manager.

35.  Such arrangements were never disclosed to mutual fund investors. On the contrary,
many of the relevant mutual fund prospectuses contained materially misleading statements assuring
investors that the fund managers discouraged and worked to prevent mutual fund timing. For
example, the “Excessive Trading Policy” in the February 28, 2003 prospectus for the Janus Mercury
Fund states:

Frequent trades in your account or accounts controlled by you can disrupt portfolio

investment strategies and increase Fund expenses for all Fund shareholders. The

Fund is not intended for market timing or excessive trading. To deter these activities,

the Fund or its agent may temporarily or permanently suspend or terminate exchange

privileges of any investor who makes more than four exchanges out of the Fund in

a calendar year and bar future purchases into the Fund by such investor. In addition, -

the Fund or its agent also may reject any purchase orders (including exchange

purchases) by any investor or group of investors indefinitely for any reason,
including, in particular, purchase orders that they believe are attributable to market
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timers or are otherwise excessive or potentially disruptive to the Fund.
Orders placed by investors in violation of the exchange limits or the excessive trading
policies or by investors that the Fund believes are market timers may be revoked or
cancelled by the Fund....
Virtually identical language was contained in prospectuses for other Janus funds, and similar -

language was contained in prospectuses for numerous other mutual funds, including the Alliance

Funds, as set forth below. Nevertheless, as described further below, institutional traders were

allowed to time Alliance Funds subject to such a prospectus.

L ' : {
36. . Hedge funds such as Canary realized tens of millions of dollars in profits as a result
of these timing arrangements. Inmany cases these profits also reflect late trading, as such as Canary

would frequently negotiate a t1m1ng agreement with a mutual fund management company, and then

proceed to late trade the target funds through, e.g., Bank of Amenca STC or another intermediary.

CLASS ACTION ALLEGATIONS
37.  Plaintiffs bring this action on their behalf and as a class action pursuant to Rule 23
of the Federal Ruies of Civil Procedure, on behalf of a class consisting of all personé (other th?m
defendants and the members of their immediate families, their heirs, successors and assigns) who . "

acquired, redeemed or owned shares in the AllianceBernstein Technology Fund, during the period

January 1; 2002 through September 2, 2003, pursuant to a prospectus, and were damaged by

'defendants’ wrongful conduct described herein.

38.  Members of the Class are so numerous that joinder of all members is impracticable.
The AllianceBernstein Technology Fund is an actively traded mutual fund, under the ticker symbols

“ALTFX” for Class A shares, “ATEBX” for Class B shares, and “ATECX” for Class C shares.

~ While the exact number of Class member is unknown to the plaintiffs at this time and only can be
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ascertained through appropriafe discovery, nlainti,_ffs believe there are thousandslof Class members
who acquired, redeemed or held shares of the AllianceBemstein Technology Fund pursuant to the
prospectus therefor during the Class Perlod and were damaged by defendants’ wrongful conduct
"described herein. As of October 1, 2003, the AlhanceBemstem Technology Fund had assets of
approximately $3 2 billion, held by thousands of holders of record.

39. ~ Common questions of law and fact exist as to all Class members and predominate
over any questions. affecting only individual members of the Class. Ameng the common questions
ef law and fact are:

(aj Whether the federal securities laws were violated by defendants’ acts as
al]eged herein; |
(b)) Whether the prospectus at issue omitted and/or misrepresented material facts
- about the offering of the AllianceBernstein Teehnology Fund’s ehares;
(c)  Whether defendants breached their fiduciary duty to plaintiffs;
(d) - Whether defendants participated in the course of conduct complained of
herein; and
(® Whether.plaintiffs and the other members of the Cless sustained damages
because of defendants’ conduct; and the appropriate measure of damages.

40.  Plaintiffs’ claims are typical vof the claims of the other members of the Class.
Plaintiffs and the other Class members have sustained damages that arise from and were caused by
defendants’ nnlawfu] activitiee al_leged herein. Plaintiffs do not have interests antagonistic to, or in

-conflict with, the other members of the Class.

4], = Plaintiffs will fairly and adequately protect the interests of the other members of the
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Class and have retained competent counsel experienced in class and securities liti gation to prosecute
 this action vi gorouély.

42. A class action is superior to other ayailable methods for tbe. fair and éfﬁcient
adjudicétion | of this controversy. Plaintiffs knon of no difficulty to be encountered in the
management of this action that would prec]uae its maintenance és aclass action. Furtheﬁnore, since
the démages suffered by individual members of the Class may be relatively small, the.éxp.e_nse and

“burden of individual litigation make it‘ imprécticable for fhe members of the Class to seek ';edress
individually for ﬁle Wrongs they have suffered. B |
| SUBSTANTIVE ALLEGATIONS
Alliance
43, From at Jeast January 1, 2002 until 2003, Alliance entered into relationships with
certain hedge furds and other institutional investors to allow them to conduct market timing.
| 44, D ¢fendénts stressed, in the AllianceB emste‘in Growth Funds Prospeqtus, dated March
31, 2003, which éovers, inter alia, the A[li‘anceBemstéin Technology Fund (j:he ;‘Alliance
Prospectus™), that investments in the AllianceBernstein Technolp gy Fund should be considered ldng-
term investments:

You should consider an investment in the [AlliénceBernstein Technology]
Fund as a long-term investment. '

45.  As with the cher mutual families described above, Alliance’s prospectuses gave
investors no warning that their funds would be used for market timing, but instead created the
* misleading impression that Alliance identified and barred timers from its funds. Thus, defendants

stated, in the Alliance Prospectus:
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‘A Fund may refuse an order to purchase shares. In paﬁicular, the Funds reserve the

right to restrict purchases of shares (including through exchanges) when there

appears to be evidence of a pattern of frequent purchases and sales made in response

to short-term considerations.

46.  The Alliance Prospectus states that “[t}hé Funds’ net asset value or NAV is callculatcd
at 4 p.m., Eastern time, each day the [New York‘ Stock] Exchange is open for business.” The
PfospectuS'ﬁlﬁher states that sales of Fund shares “may be subject to a contingent deferred séles
charge or CDSC”, and that, upon redemption, the shareholder’s sales price would be “thé .next-‘
determined NAYV, less any applicable CDSC, after the Fund receives your sales request in propér ,
form.” The Alliance Prospectus then states that the AllianceBernstein Technology Fund’s (i) Class
A shareholders “may pay a 1‘%; CDSC if you redeem your shares within 1 year”; (if) Class B
shareholders “will be subj ecf ta a CDSC if you redeem shares within 4 years 6f purchase”, which |
the Prospectus states ran gés_ from a 4.0% penalty for shares redeemed within the first year after
purchase, 3.0% for shares redeemed within two years after purchase, 2.0 % for shares rede'erried
within threé years aﬁér purchase, and 1 .O%ifor shares redeemed witﬁin four years after purchase; and
(iii) Class C sharehbiders “will be subjecttoa 1% CDSCif you redeem your shares within 1 year.”

| 47.  OnOctober, 1, 2003, after being contacted by the New York State Attomey Genergl
in connection with its inyestigation of the aforementioned mutual fund trading practices, and after '
conducting a preliminary internal inquiry on its own, which found that it had allowed certain
investors to engage in market timing, Alliance announced that it had suspended two employees‘,
including Geralld’Malone, portfolio manager of the AllianceBemstein Technology Fund, because of

~ “conflicts of interest” that benefitted Alliance’s hedge fund operations at the expense of shareholders

inthe AllianceBernstein Technology Fund overseen by Mr. Malone. Alliance’s press release éta,ted,
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inter alia, that:

based on the preliminary results of its own ongoing internal investigation concerning
mutual fund transactions, [ Alliance] has identified conflicts of interest in connection
with certain market timing transactions. In this regard, Alliance Capital has
suspended two of its employees, one of whom is a portfolio manger of the
AllianceBernstein Technology Fund, and the other of whom is an executlve involved
with selling Alliance Capital hedge fund products,

48.  According to published reports in the October 1, 2003 edition of The Wall Street

J oﬁmal,_the other Alliance employee suspénded was Charles Schaffran, a marketing exeéuti\}e who

sold Alliance hedge fund products. . . ' .
49, Defendants pamiitted market timers to make short-term trades in Alliance funds,
- including the AllianceBemnstein Technology Fund, in return for, inter alia, investments in other

Alliance funds, in partiéular its hedge funds. For example, as indicated in the October 1,2003

edition of The WaH Street Joumnal, Mr. Schaffran helped one broker, identified as Daniel Calugar,
of a Las Vegas finm called Security Brokerage Inc., to gain the ability to make short-term trades in
shares of Mr. Malone’s AllianceBemnstein Technology Fund, in exchange for investments into Mr.
Malone’s hedge funds.
50.  The Alliance Prospectus noted some of the adverse effects on the Fund and its
shareholders of frequent trading, and indicated that the Fund itself might deem it necessary to engage
" in more frequent trading “in response to market conditions.”
The Funds are actively managed and, in some cases in response zb market conditions,
a Fund’s portfolio turnover rate may exceed 100%. A higher rate of portfolio
turnover increases brokerage and other expenses, which must be borne by the Fund
and its shareholders. High portfolio turnover also may result in the realization of
substantial net short-term capital gains, which, when distributed, are taxable to

shareholders. [Emphasis added.} -

Despite acknowledging the harmful effects to Fund shareholders of frequent trading, and contrary
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to representations that such trading would occur only “in response to market conditions”, defendants
permitted market timers to time the AllianceBemstein Technology Fund, at the expense of the
Fund’s shareholders, in exchange for their agreement to park investments in other Alliance funds,
including its hedge funds.

51.  The AllianceBernstein Technology Fund also invested in foreign securities. For
example, the Alliance Proépectus states that the AllianceBernstein Technology Fund may invest “up
to 25% of its total assets in foreign securities.” The Prospectus further stated, under the heading
“Foreign Risk”, with respect to its foreign investments, that:

Funds investing in foreign securities may experience more rapid and extreme changes

in value than Funds with investments solely in securities of U.S. companies. This is

because the securities markets of many countries foreign investments are relatively

small, with alimited number of companies representing a small number of industries.

- Additionally, foreign securities issuers are usually not subject to the same degree of
regulation as U.S issuers. Reporting, accounting, and auditing standards of foreign
countries differ, in some cases significantly, from U.S. standards. Also,
nationalization, expropriation or confiscatory taxation, currency blockage, or political
changes or diplomatic developments could adversely affect a Fund’s investments in

a foreign country.

However, no disclosure was made in the Alliance Prospectus regarding market timing in any of the

Alliance Funds, including “time zone” arbitrage. -

52.  Defendants further stated in the Alliance Prospectus that, asa “temporary defensive

position”, they may reduce their position in equity securities and instead place those funds in short-
* term, liquid, cash-like instruments.:

Temporary Defensive Position. For temporary defensive purposes, each Fund may
* reduce its position in equity securities and invest in, without limit, certain types of
short-tenm, liquid, high grade or high quality (depending on the Fund) debt securities.
These securities may include U.S. Government securities, qualifying bank deposits,
money market instruments, prime commercial paper and other types of short-term
debt securities including notes and bonds. For Funds that may invest in foreign
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countries, such securities may also‘inc] ude shoﬁ-term, foreign-currency denominated
securities of the fype mentioned above issued by foreign governmental entities,
companies, and supranational organizations. While the Funds are investing for
temporary defensive purposes they may not meet their investment objectives.
No disclosure was vmade ihat the AllianceBemstein Tecthnology Fund éarﬁed such short-térm
instrurnepts or cash in order to have readily available assets to redeem shares sold by institutional
. traders due to their mérket timing, and‘. to pa& transactional and administrative costs associated with
su¢h trades, notwithstanding that.such trades were harmful to the Fund’s shareholders, and the |
Alliance Funds indicated in their prosbe_ctuses that they guarded’agéinst such’.mﬁrket timing
_practices.

53.  Inaddition, the ‘Octobelv' 1, 2003 edition of The Wall Stréet Journal indicaied that the
Vaforementivoned Canéry also had arrangements allowing short-term trading with Alliance funds.
Moreover, according to the article, trade orders obtained by the New York Attomeﬁr General indicate
that, on January 13, 2003, Mr Stern of Canary pl acéd late trades throuéh Bank of America’s trading
system to sell 4,178,074 shares of Alh'ance Gfowth and Incbme F und, which at the time woﬁld have
amounted fo an approximately $11 million transaction.

54.  The Alliance Prospectus set forth, with respect to the fund-relatéd fees and expenses
that an iﬁvestor may expect to béar along with other shareholders, a séétibn, ihcluding tables;
concerning the “Shareholder Fees” (paid directly from shareholdefs’ ‘investment), including the
“Maximum Sales Chatge {Load) Impose_d on Purchase” and “Maximum Deferred Sales Charge

| (Load)”, and a table setting forth examples of “Annual Fund Operating Expenses” (experises that are
deducted from Fund éssets), However, ﬁo disclosure was made regardiﬁg the costs, inc]uding

transaction costs, to the Funds of the trading by institutional traders engaged in market timing in the
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Alliance Funds, including the AllianceBemstein Technology Fund.
Other Ilegal and Improper Tradiné Activity |
55. "In‘early 2000, Canary bc;gan to engage in late trading. Its ﬁrst opportunity
“came via an agreemeﬁt with Kaplan & Co. Securities Inc.,.na‘ Boca Raton, Flo}n'da broker dealer,
which Canary approached after hearing that it p1‘ovid¢d late trading., The contract between Caﬁary
and Kaplan & Co. provides that “[f]inal instructions for trades to be executed for Client shall be
provided te]éphonically or by e-mail and shall be received no later than 4:30 p.m EST at the offices
of Kapléri & Co.,” and indicates the possibility that Kaplan & Co. would execute trades received
later than that. In May 2000, Canary entered into its agrcmnent with STC, through which it gained
the caﬁébility of submitting its orders until 8:30 p.m. 'New York "time. Canary continued to éxpaﬁd :
ité channé]‘s for late trading in following years, ultimately setting up a number of separéte
: arrangements (including, most notably, Bank of America, which arrangement is described in more
detail below) tﬁat allowed it to trade after the New i’grk close. Asone example, in August of 2002
Canary entereci into a contract an'th brokér-dealer JB Oxford & Company, which provided:
Each day that Custorﬁer intends to engage in mutual fund transactions, Customer
shall send via Excel spreadsheet or other mutually acceptable means to JB Oxford
a list of proposed transactions before 4:15 p.m. New York time.... Customer intends

to confirm and activate such trade communications via telephone by 4:45 p.m., New
York time ... : :

JB Oxférd received 1% of assets traded as compensation for these services.

56.  In2001, faced with dropping markets, Canary, and 6ther hedge funds, developed 2
‘complex strategy that allowed them to in effect sell mutual funds short and profit on declining
NAVs. To achieve this, Canary first needed to determine the exact portfblio makeup of a target

mutual fund. Mutual fund managers were happy to provide.-t'his information to Canary. Canary
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would then (ij sell these securities short to create a negative mirror image of the fund, and (ii) buy
‘the fund in an offsetting amount. As a result, Canary would Aown the shares of the fund, but be

" overall “market neutral.” It would theﬁ Wait, fully hedged, until there was a markét event that would
drive down the fund’s price and cfeaté an opportunity for atbitrage. Canary wquld sell the shares
back to the fund that day at an artificially high price (because the NAV w‘ould not yet fullsl reflect
the market movement downward) and then close out the s.h(;i't position with 'cheaber,‘ market pribe
shafes. Thé cash left ovér was Canary’s profit. To reduce the transaction costs Qf the s.trategy,-

~ Canary workéd with derivatives dealers (including Bank of America) to create “eqxixity baskets” of
short positions in fund holdings that mimicked the effect of shorting every stock in the fund, with
one cuétonﬁéed “basket” per fund. This strategy served Canary well through the market drops in
2001 and 2002. |

Bank of America

- 57.  As part of this rampant scheme of improper, preférential trading in the industry,
certain hedge funds and other lérge institutional investors, and Canary in particular, also established
éxtensive léte trading and timing relaﬁonships with, among others, the Bank of America. For
example, starﬁng in 2001, the Bank of America (i) set Canary up with a state-of-the-art electronic
late trading platform, allowing it to trade late in>the hundreds of mutual funds that the bank offers
to its cust01ner§, (ii) gave Canary\permission to time its own mutual fund family, the “Nations
Fundsé” (2if) provided Canary with approximately $300 million of credit to finance this late trading
and timing, and (1v) sold Canary the derivative short positions it needed to time the funds as the
market dropped. None of these facts Were disclosed in the Nétions Funds prospectusés. In the

process, Canary became one of Bank of America’s largest customers. The relationship was mutually
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beneficial: Canary made tens of millions through late trading and timing, while the various parts of
the Bank of America that serviced Canary made millions themselves. All of this activity was

coordinated through the Bank of America broker who brought C‘anary in as a client, Theodore C.

5

'Sihpol, [T (*“Sihpol™). | |
58 '. Sihﬁol, who works in Banc of America Sécurities’ (“BAS™ high-net worth group
located_.ivn midtown Manhattan, visited Edward Stern (“Stern”), Managing Principal of Canary, at |
his office in Seéauéus, New Jersey in April 2001. At that ﬁaeetin g, Stérn outlined Canary’s approach |
to market timing, asked if Bank of America would agree Fto let Cahary time the Nations Funds
family, and sought an agreement that Bank of America would both lend Canary the money to engage
in market timing, and ‘provi,de clearing services for the timing trades. |
| 59.  Sihpol agreed to check v;rith his Vsuperibrs and get back to Stern, and subsequently
asked Stem_ to come to the bank’s New Ybrk headquart_ers to ‘meet with, among others,
representatives from theiBAS clearing business. At this meeting, which took place in late April,
- 2001, Canary presented its credit needs, és well as a list of the Nations Funds fh_ey wanted to time.
The representatives of the BAS clearing business offered to set up Canary with direct access to the
bank’s clearing function through their electronic ADP system. Usin gteﬁhnolo gy proprietary 0 BAS,
Canary would be able to enter its trades directly into Canary’s computers in New Jersey after the
market closéd until 6:30 p.m. New York time, without having to speak to a Bank of America
repfesentative. The representatives of the bank’s clearing bﬁsiness mentioned this late trading
capability as an additional sélling point for ADP. The parties agreed to go forward, subject to final
approval of the list of Nations Funds to be timed. |

- 60.  Sihpol prepared a memorandum, dated April 16, 20C1, summarizing the Canary |
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relationship and the parties’ efforts thus far to implement Canary’s mutual fund trading strategy,
which was sent to Charles D. Bryceland, Sihpol’s superior in the high—net worth brokerage business
at BAS, as well as to a BAS compliance officer. The memo notes, inter alia, that:

» Canary uses a proprietary strategy involving mar ket timing
through daily mutual fund trading;

» (1) the “immediate objective” was to implement Canary’s “proprietary
market-timing trading strategy, through the use of [BAS’] mutual fund clearing
operations,” (2) initially it was contemplated that Bank of America would permit
Canary to time $20 million to $30 million in Nations Funds, and (3) Canary would

make a “sticky” asset investment of the same amount of money in Nations bond
funds; _

. (1) initially Canary would execute its mutual find timing trades by calling the

trades into Sihpol, (2) later, however, Canary would be provided a direct link to

BAS’ proprietary mutual fund clearing system, and (3) the BAS clearing department

had approved installation of the “direct link;” and

» other potential business Bank of Amenica could pursue with Canary and the Stem

family included a potential $100 to $200 million line of credit to facilitate Canary’s

‘trade operations and a $25 million to $30 million opportunity for the BAS’

derivatives desk to assist Canary in th‘tmg the stocks owned by the mutual funds

Canary was timing.
Sihpol admitted that Canary’s requests were “a bit unorthodox,” but stated that Canary “made it clear
they are not only willing to play by the guidelines we agree on, but also pay [Bank of America] for
the value we can add.”

61.  Bryceland, Sihpol’s branch manager, approved of the market timin g relationship with
* Canary and later commended Sihpol and his team to some of the most senior Bank of America
executives. The BAS compliance representative initially questioned the propriety of giving a client

. “direct access” to BAS’ mutual fund clearing capabilities; however, his concemns appeared to be

satisfied when Sihpol informed him that other Baﬁk of America employees “felt the business was

Doc. 1376297v1 24




- worthwhile and an appropriate use of [Bank of America’s] resources.”
62.  OnMay 1, 2001, Canary sent Sihpol a letter confirming the Nations Funds it wished
to time and i:roviding the dollar amounts for timing for each fund. Initially, Canary
intended to time four funds — Nations Convertible, Nations International Equity, Nations
Emerging Markets and Nations Small Cap —in a total amount of $16.8 million. T he short
. term trading was to average one “round turn” per week (7., one purchase and one sale of the
mutual fund shares each week). After selling a fund, the proceeds of the sale were to be
deposited into a Nations money market fund or short-term bond fund until such time that Canary
decided to “redeploy” it for the next timing trade in the “approved” Nations funds.
63. The May 1 letter further confirmed the understanding reached between Canary and
Bank of America with respect to manual, electronic and late trading, and BAS' intention to provide
ﬁnancihg_ for it. Canary wrote:
We plan on transacting our trades manually at first (via Fax), at a time of day that is
a little bit earlier than {the BAS clearing representative] specified in our first meeting.
As soon-as we can work out our lending arrangement with the bank and begin
transacting electronically via ADP, we will draw down leverage against the capital
we have deployed in the Nations funds, effectively increasing our trading capital with
your firm to $32 million. If all goes well, this capital should grow larger as we get
a sense of what trades can and cannot be done via the Banc of America Securities
Platform. We really would like to get going with ADP and begin trading
“electronically as soon as possible.
Canary also confirmed one of Bank of America’s rewards for allowing such timing activity — “sticky
assets.” The same letter notes:
It is also our intention to commit “permanent” capital to Nations funds in an amount
equal to the dollars that... [a special purpose mutual fund timing vehicle affiliated

. with Canary] trades. For the time being, we have chosen to invest in Nations Short
to Intermediate Government and Nations Short Term Income Fund....
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- 64.  Although Sihpol had obtained authorization from clearing operations, his branch
manager and the compliance department, he still needed the consent of Banc of Amen'ﬁa Capital
Managément, LLC (“BACAP”), the investment manager of the ‘Nations Funds. Sihpol had kept
Robert H. Gordon, then the co—Presidént of BACAP, abreast of the negotiatioﬁs‘ with vStern, and in
fact had obtained from him the list of Nations Funds froni which Canary had made its selection of~
target funds. On May 3, 2001, Sihpol‘ sent Gordon an e-mail attaching a copy of Canary’s_ May 1,
2001 letter, in which he advised Gordon of the ﬂames of the trading vehicles Canary Would be us@ng
| for its timing trades, and that a Canﬁry affiliate vwo'uld bé “makiné the dollar for doilar in_vestmeﬁt
in the tWo short-term government funds.” Sihpol also sought Gordon’s assistance with Canary’s
proposed derivatives Uansaétions involving the s.ecuﬁt.i esheld in certain of the Nétions mutual funds.
In the same e-mail, Sihi)ol wrote:

Additionally, if you could ... let us know what the most efficient, proper way of
getting the portfolio’s positions and weightings to Cockatiel that would put us on

- track for a conversation with our denvatives desk. -

Thanks again for all your help....

Ted |
That same day, Gordon forwarded Sihpol’s e-1ﬁai] and its attachment to various senior.managers
within BACAP as well as certain individual portfolio managers, with the messége:

I’ve spoken to a number of you about this day trading exception. The account is the -

Stern Family, a significant and growing GCIB/Bank relationship. Also, nice
incentive of matching funds in the Short-Intmdt. Gov’t Fund....
-thanks, and let me know if there are any issues.

No one raised any issues. Indeed, after being notified in a subsequent e-mail from Sihpol that the

$20 'milliion in “sticky” assets promised by Canary had arrived, Gordon forwarded the e-mail to
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various BACAP personnel confirming that Canary was “an approved timer.”
65.  Gordon’s e-mail granting a special market timing dispensation to Canary was
forwarded to the BACAP “timing police” responsible for protecting the Nations Funds from market

timers.

Late Trading at Bapk of America.

66.  Initially, Canary conducted its late trading with Bank of America -“mdnually.” Prior
to 4:00 p.m. New 'Yorl% time, Canary sent a fax or e-mail to Sihpol or a member of his team with a
series of proposed mutual fund trades. Upon féceipt, Sihpol or a member of his team filled out an
order dckef, time stamj:ied it, and set it aside until later that evening. Sometime after 4 p.m. New
York time, Canary télephoned Sihpol or a member of his team to either confirm or cancel the
“prdposed”v order. If an order was confirmed, it was sent (with the pre-close time stampj by fax to -
Bank ofAmerica’s mutual funds clearing depamﬁent for processing, and it received that day’sNAV.
If an érder was cancelled, Sihpol or a member of his-team simply destroyed the ticket.

67; This procedure violated not only the SEC’s “forward pricing rule” and the
Bank’s coﬁlpliance manual, but was contrary to the Nations Funds prospectus. For example, the
Nations Funds Primary A Shares prospectus datedv August 1, 2001 states that orders received

: before the end of a business aay (usually 4:00 p.m. Eastel;n time, unless the NYSE
closes early) will receive that day’s net asset value per share. Orders received after
the end of a business day will receive the next business day’s net asset value per
~ share. :
68.  Because tile manual trading system was unwieldy, Canary soon began using ADP,

the “direct link.” After Bank of America technicians installed the system in Canary’s offices in June

2001, the link became the preferred route forCanar_y’s late trading (although the manual procedure |
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was still foﬂo@ed occasional]y(for certain orders, and when Canary ex.perienced tebhnical problems).
-The link enabled Canary to trade late not just in the Nations Funds Where it had negotiated capacity,
* but in the many other mutual fund families with which the bank had élearing Qgreemenfs. When |
there was a significant market évent after 4:00 p.m. VES‘T but before the ADP trading window closed
at 6:30 p.m., the NAVs of many of these fundé would bé stale and poteﬁﬁal]y ripe for arbitrage
trading by Canary.

69. Sihpol and ‘hiAs team collected a so-oai]ed “wrap fee” of 1% of the Canary assets in
‘Nations Funds, and 0.5% of the assets in other funds traded through the platform. ”.[I’his “wrap fee”
(wh‘ich ét Bank of America horma]ly refers to a fee éollected for providing iﬁvestrnent advice on
accounts managed), in Canary’é case was _purejy pay-off compensation for timing capacity and late
trading; Bank of Amerjca prdvided no investnient advice to Canary. Throughout 2001», 2002 and
until July 2003, Canary placed late orders for hundreds of mutual fund trades through ADP. Each
evening, summaries of Canary’s late trades were faxed to Sihpol’s team, which used tbem to

feéonci]f; trading reports and then discarded them.

Financing of Late Trading and Timing

_7 0. | Sihpol sought out Bank of America’s private banking department to obtain édditional
financing for Canary’é trading. With full knowledge fhat the money would Be used to time the
bank’s own funds, Baﬁk of America’s eJ‘(ecutiyes initially agreed to a $f5 million line ofcredit, and
later increased it to $_1 00 and then $200 million. Because the collateral for these loans was Canary’s
mutual fund positions, the bank’s credit depamﬁent tracked Canary’s trading closely to make sure
the bank was fuliy secured. "Canary paid the bank a generous interest rate of LIBOR plus 1.25% for

this loan.
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Derivatives |
71.  Sihpol also sought and obfained approval for the BAS equity derivatives department
to engage in “‘equity basket” transactions which allowed Canary to sell mutual funds short and prqﬁt
ﬂpm falling markets. Sihpol facilitated establishing these “synthetic” short positions by obtaining °
from Gordon’s group the precise makeup of the Nations Funds that Canary Was interested in
shortihg. This infornﬁation ;)vas then transferred to the bank’s derivaf_ives desk, Which would then
sell the stocks that the Nations Funds manager; were buying in order to create a hedge. Sihpol
helpéd Canary uﬁdaté these.positions ona regu]a:‘basis‘, SO .that the positions tracked the changing‘
portfolios of the Nations Funds. Canary paid the bank derivatives group commissions for the stock -
sales, plus a generous ﬁnancing spread.
72. | Canary’s timing activity in Nations Funds continued during 2001. In early 2002,
| Gbrdon raised an issue with Sihpol about an agreement the two had reached in December 2001 to
provide Canary with more timing capacity. That earlier agreement was reflected in an e-mail sent
~ to Bryceland, Sihpol’s branch manager, in which Siphol wrote:
| Canary is currently OK to trade 1% (or app1'§x. $5MM) of the Nation’s International
fund. When Rob [Gordon] and I spoke in December we agreed an increase to 2%
would be acceptable provided it was accompanied by an amount of “sticky” assets
to be determined later. - '
When time came for Gordon to make good on this agreement, Sihpol sent an'e-vmai] dated January
©2,2002: |
Rob-
Happy New Year. We wanted to let you know Caﬁmyfs line of credit with the bank
has been increased to $100MM (from $75) and they are anticipating putting it to

work with us over the next couple of weeks. Do you have any feel on when we could
expand their space in [the International Fund] as we discussed last month? This is
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a top priority for them and have [sic] offered “sticky” assets in return for additional
trading space.

Thanks again for the help.
 Ted
73. | Gordon disagréed. The agreement, according to Gordon, was only thét'
* he would consider approving an increase in Capary’s timing capacity which was, in any event,
- contingent upon the fund sub-advisor’s consent to the timing activity. Gordon then sought the help
of a senior executive af Bank of America’s private bank, with whom he had previously discussed the
issue. In an e-mail forwérding Sibpol’s January 2nd e-mail, Gordon wrote:
.. you and I talked briefly about this on the bus in Phoenik — is this something that
you want me to continue to make exceptions for (we don’t as a general rule except
market timers)? “The corresponding balances they give us in the funds are nice but
I wouldn’t do it for that.
Rob
74, This message was forwarded to énother Bank of America exécutive with a note that
thg Canary relationship “is controversial within bacap” and‘requesting that she speak with.Gorc‘ion
and advise on a game plan. Bryceland, Sihpol’s supervisor, noted in an e-mail that the private bank’s
concem “‘was makihg sure we do additional business if we are giving them 100mm of our balance
_ sheet?” Bryceland scheduled a meeting to take place the next day to discuss the Canary relationship
and related issues with Gordon.
75. The next day, January 4V, 2002, Sihpol sent an e-mail, at Bryceland’é request,
quantifying the past and future Canary relationship. Sihpol noted, inter alé‘a, that:
The commission génerated as of 12/31/01 has totaled over $655,000 (not includihg

any revenue generated from the LIBOR + 125 [basis points] $100MM line of credit
from the bank- of which $70 MM is currently drawn). This means the revenues for
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AMG would total over $2,250,000 on an annualized basis. This number assumes
zero growth over the next year and does not include the one time fees (initial mutual
funds charges, loan closings, etc.) the account experienced this year. We are meeting
with Eddie Stern on Monday to discuss dramatically expanding their derivative
business and the addition of new capital to their trading accounts.

Bryceland forwarded this quantification of the Canary relationship to still further senior officers of
Bank of America, including Richard DeMartini, the head of all of Bank of America’s asset
management businesses. Bryceland included praise for the individuals involved:

Accolades go to:

* Rob Gordon & BACAP for giving access to BACAP funds for market timing

activities (initial business we booked and not normally accepted by BACAP)

* [Private Bank executives] - Line of credit for 75 mm, now 100mm to provide
. leverage for derivative and market timing transactions in an expedited and extremely

professional way

* Ted Sihpol ... - for.. approprlately drawing on the firms [sic] resources to establish

[the Canary relationship].

It is always nice to enter a new year with a success like this. Thanks to all team
members who have contributed to this profitable relationship and for thinking across
divisional lines to make money for the firm.

76.  Afterthisbriefing of Bank of America’s upper management, Sihpol met with Canary,
as he indicated he would in the “qﬁantiﬁcation” e-mail. Apparently the controversy within BACAP
contiv,nued, however, as Gordon had not yet approved Canary’s request for additional timing capacity.
FS‘thI)ol e-lﬁailed the results of his Canary meeting to Gordon as follows:

1. They are adding an additional $50MM to their trading accounts to be run at
50 [basis points]. This is part of $90MM worth of negotiated space they have been
promised by another firm and wish to trade the space here. This will be followed by
the additional 40MM as they use the $100MM line of credit.

2. They agreed to try and increase their communication with us/the funds when
increasing or decreasing the size of their trade in our (Nations) funds.

3. They would like to see a term sheet on the principal protected note managed
by Marsico as soon as one becomes available - and understand the value of
participating in proprietary offerings.

4. They [sic] fund would like to increase their business w/ [the denvanves area]
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- esp. the ability to trade the same contracts more frequently (weekly). The execution
of our [derivatives] desk is the best they have on the street.

5. Lastly, they would like to ask if we. could grant them space (1-2%) in 3
additional Nations Funds...
While I know we continue to ask for space, the client continues to bring us new,
outside, assets and continues to pay us generously on in-house, outside and derivative
accounts. Thanks again for the help and anything you could do would be great....
Gordon forwarded Sihpol’s status e-mail to DeMartini with the following message:

Rich — Once we’ve gotten the Marsico Principal Protected Fund off the ground, we

intend to ask Mr. Stern for a commitment of $20 million in return for the market

timing commitments. \

Rob -
However, BACAP was unable to launch the Marsico Principal Protected Fund into which the sticky
money was to be deposited. Nonetheless, Gordon approved additional timing capacity, and Canary

continued timing various Nations Funds throughout 2002 and into 2003.

Disclosures in the Nations Funds Prospectuses

77. At no time did the Nations Funds discld_se 'to shareholders (i) the‘ agreements with
Canary, or similar ‘agreements with any other hedge funds of large institﬁtional investors, (i1)
Cahéxy;s (or other traders’) extensive market timing activi ties pursuant to these agreements, (iii) the
“sﬁcky asset” deals, (iv) the facf that Canary had access to a BAS trading platform that enabled
Canary to trade late, or (v) the other financial services the Bank of America had provided Canary and
other traders {and the'vrevenues‘the Bank of América derived therefrom) in connection with their
receiving timing capacity‘. in the Nations Funds.

78.  The 2001 Nations Funds prospectus contains no meanin gful disclosures relating to

market timing. In 2002, however, at the height of Canary’s timing activity, Nations Funds added
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language to the prospecms disclosing the harmful effect of market timing, and falsely reassuring
_ shareholders that Nations Funds would protect them. For example, the August 1, 2002 Nations
‘Funds prospectus for Primary A shares states:
The interests of a Fund’s long-term shareholders and its ability to manage
investments may be adversely affected when its shares are repeatedly bought and sold
in response to short-term market fluctuations — also known as “market timing.” The
exchange privilege is not intended-as a vehicle for market timing. Excessive
exchange activity may interfere with portfolio management and have an adverse
effect on all shareholders. When BA Advisors believes frequent trading would have
a disruptive effect on a Fund’s ability to manage its investments, a Fund may reject
purchase orders and exchanges into a Fund by any person, group or account that is
- believed to be a market timer. :

79. - 'Asone of Bank of America’s “timing police” stated in an intemal email discussing

another timers’ approach to Nations Funds in search of timing capacity:

Our stated pohcy forthe Funds, and our 1cprcsentat10n to the Board, is that we do not
allow market timing activity.

A copy of this email was sent to Gordon on March 18, 2003. Five days later, Gordon approved
further Canary timing in two additional Nations funds. |

The Cénarv Relationship is Uncoveréd

80. Ultimately, even BACAP’s own employees questioned whether Canary’s
timing trading was detrimental to long-term shareholders. In a May 12, 2003 e-mail, a BACAP
employee complained stringently to the “timing police” about the damage a timer -- apparently
Canary -~ was doing to one of the Nations Funds:

- the PB has a client who trades §9 million in and out of the midcap index fund all the
time. It wasn’t so bad when he held his positions for a while, but now he’s trading
extremely short swings, sometimes with holding periods of only a day. The impact
of this has been lessened since we have been getting notification in time to hedge at

the close, but there 1s still a cost that’s being borne by other fund shareholders. We
would be happy to set up a futures trading account for this guy and handle his futures
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trades for him, but a mutual fund is not the right vehicle for this kind of trading.

‘Despite these concerns, Canary continued to time the Nations Funds until early July, 2003, when
Canary received a subpoena from the New York Attorney General’s Office. Atthat point, Caﬂary’s
timing of Nations Funds ceased. On July 3, 2003, 2 member of the BACAP “timing police” force
sent the following e-mail to his colleague:

This [attachment] is the [Canary] account in Small Company that came in on June
11 through Bear Stearns that Ted Sihpol indicated would be “sticky” money. They
placed a full liquidation yesterday.

' N
The BACAP “timing police” noticed immediately that Canary’s “sticky assets” had left the bank.

Secum Trust Company

8. STC, heédquartered in Phoerﬁx, Arizona, provides corporate trust services to‘
retirement plans, third;party administrators and institutional clients. STC became Canary’s partner
in a wide-ranging late trading and timing venture.

82.  STC provides an electronic trading platform to the administrators of retirement pl ané
- and other clients which allow;s them to trade in mutual funds. The platform gives access to hundreds
of mutual funds and processes ‘thousands of mutual fund trades each day. Many of these are
submitted by individual participants in retirement plans. Thuvs, for example, when an |
individual shifts retirement inoney among the mutual funds available in his feﬁrement plan, the plan

executes thosé frades through STC. After aggregating the orders it receives during the course of
- trading day, STC submits them in the evening to the National Securities Clearing Corporation for |
processing. STC charges retirement plans a fee,‘of approxjmately ten basis points (0.10%) of
custodied assets for such .trades.

83.  STC entered into relationships with certain hedge funds and other institutional
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investors té allow them to condupt late tfading and timing.

84.  Canary’s lfelatibnship wi‘_ch STC began in May 2000, when Canary met with STC to
inquire about using the STC electronic platform for its late trading and timing business. Such
p_latform offered Canary exactly what it desired: (i) it could trade until 9:00 p.Io. N‘ew York time,
and (ii) STC offered an unusually broad range of mutual funds for “under the radar” timing. SITC
agreedv to give Canary access to the STC trading platform at its standérd rate of ten basis points.

‘85. | Canary and STC memcrialized their understanding in part in a written document
‘entitled “Best Practices”. The pr_otocol outlined in thi§ document provided, inter alia, that:

» Canary would vary the sizes of trades through STC to make them more difficult for
fund companies to detect;

» “Upon receipt of concerned feedback from a fund complex (a “Fund”) with respect

to trade activity that cannot be alleviated by either conversations between the Fund

and [STC] or a change in trading activity, [STC] shall request to [Canary] that the

Fund no longer be used in the Account”;

« “[STC] should arrange to Commingle “sticky” or static assets into the multiple

Omnibus Accounts in order to increase stability in the Fund and decrease perceived

activity”’; and '

* STC would not provide “the same or similar services” to other mutual fund timers

with the exception of another hedge fund named Samaritan and another Stern vehicle

named the Da Vinci fund.

86.  Atoraround the time the foregoing document was prepared, STC demanded a new
arrangement with Canary reflecting its status as Canary’s partner, whereby Canary would now pay
STC “market value fees” of 1% on custodied assets (ten times what legitimate customers paid), and

”“proﬁt sharing fees” of 4% of Canary’s gains. In October 2000, STC also asked for and received a

belated written assurance that the trades Canary sent to STC as late as 9:00 p.m. were in fact

“received” by Canary before 4:00 p.m. New York time,
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87. STC thm;eaﬂer assisted Canary in locating new timing capacity. With »rega.rd to
- “unaer the radar” trading, STC helped Canary camouflage its trades by revealing to Canary the
mutual fund positions and trades of the retirement plans that ‘were STC’s legitimate customers. This
allowed Canary to piggyback onto the retiremgﬁt funds’ trade flows in such a ﬁ!ay that the targeted
mutual fund families woﬁld not notice Cénary’s timjng: While potentially damaging to STC’s
| pension fund clients {since now their own mutual fund investments were targéts for Canéry’s
timi.ng); this was of signiﬁcaﬁt help t§ Canary. STC also ‘intro'duc':ed Canary to the mutual fund
managers at the bank wl_xere STC does its commercial banking, Bank One. | | |
Janus

88.  Janus Capital Management, LLC (“Janus Capital”), a subsidiary of Janus Capital
Group, Inc. (“J'aﬁus Capital vGroupv”), is the iqvestment advisor for the Janus fami]y of funds,
" including the Janus Mercufy Fund, a $5.4 billion fund, and is the manager for said Fund, as wéll as
the J amlxs High-Yield Fund, a $940 million fund

89.  The 'Febru‘ary 28,2003 Jz‘mus“Mercury Fund Prospectus states, with respe& to the .
fund-related fees and expenses an investor may expect to b.ear‘ along. with other shareholders, as
follows:

| Shareholder fees, such as sales loads, redemption fees or exchange fees, are charged

directly to an inventor’s account. The Fund is a no-lead investment, so you will

generally not pay any shareholder fees when you buy or sell shares of the Fund.

Annual fund operating expenses are paid out of the Fund’s assets and include fees

for portfolio management, maintenance of shareholder accounts, shareholder

servicing, accounting and other services. You do not pay these fees directly but ... -

these costs are borne indirectly by all shareholders.

90.  The same language is contained in the February 28, 2003 Janus High-Yield Fund
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Prospectus, with the added provisions, with respect to shareholder fees, that “if you sell shares of
Janus High-Yield Fund that YOu have held for 3 months or less you may pay a redemption fee.”
91, With respect to Janus’ policy on the Fund’s cash position and use of cash, Janus
stated in the Janus Mercury Fund Prospectus, that:

When the Fund’s portfolio manager believes that market conditions are unfavorable

for profitable investing, or when he is otherwise unable to locate attractive

investment opportunities, the Fund’s cash or similar investments may increase. In

other words, the Fund does not always stay fully invested in stocks and bonds. Cash

-or similar investments generally are a residual — they represent the assets that remain

after the portfolio manager has committed available assets to desirable investment

opportunities. However, the portfolio manager my also temporarily increase the

Fund’s cash position to, for example, protect its assets, maintain ]1qu1d1ty or meet

unusually large redemptions.

Again, virtually the identical provision was contained in the February 28, 2003 Janus High-Yield -
Fund Prospectus.

92.  The Janus Mercury Fund Pfo'spectus also stated, with respect to “Illiquid
Investments,” that “[t]he Fund xhay invest up to 15% of its pet asset in illiquid investments”, and,
with respect to “Foreign Securities”, that “the Fund may invest without limit in foreign equiiy and
debt securities”, and “may invest directly in foreign securities denominated in a foreign currency and
not publicly traded in the Um’ted States.” Once more, the identical provisions were contained in the
February 28 2003 Janus ngh Yield Fund Prospectus.

93. Under the headmg, “Pricing of Fund Shares”, the Janus Mercury Fund Prospectus
stated:

All purchases, sales and exchanges will be processed at the NAV next calculated

after your request is received and accepted by the Fund (or the Fund’s agent). The

Fund’s NAYV is calculated at the close of the regular trading session of the NYSE

(normally 4:00 p.m. New York time) each day that the NYSE is open. In order to
receive a day’s price, your order must be received by the close of the regular trading
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session of the NYSE. Securities are valued at market value or, if a market quotation
is not readily available, or if events or circumstances that may affect the value of
portfolio securities are identified between the closing of their principal markets and
the time the NAV is determined, at their fair value determined in good faith under the
procedures established by and under the supervision of the Trustees. Short-term
instruments maturing within 60 days are valued at amortized cost, which
approximates market value. ‘ '

Because foreign securities markets may operate on days that are not business days in
the United States, the value of a Fund’s holdings may change on days when you will
not be able to purchase or redeem the Fund’s shares. '

Again, the Janus High-Yield Fund Prospectus contains virtually the identical provision.

|

94.  Specifically addressing improper practices such as “timing”, Janus, in the Janus

Mercury Fund Prospectus, underscored that such practices were harmful to the Fund and its

shareholders, and assured investors that they prohibited market timing and used best efforts to detect

and prevent it, stating:

Frequent trades in your account or accounts controlled by you can disrupt portfolio
investment strategtes and increase Fund expenses for all Fund shareholders. The

“Fund is not intended for market timing or excessive trading. To deter these activities,
the Fund or its agent may temporarily or permanently suspend or terminate exchange .
privileges of any investor who makes more than four exchanges out of the Fund in
a calendar year and bar future purchases into the Fund by such investor. In addition,
the Fund or its agent also may reject any purchase orders (including exchange
purchases) by any investor or group of investors indefinitely for any reason,
including, in particular, purchase orders that they believe are attributable to market
timers or are otherwise excessive or potentially disruptive to the Fund.

Orders placed by investors in violation of the exchange limits or the excessive trading
policies or by investors that the Fund believes are market timers may be revoked or
- cancelled by the Fund....

The Janus Hi gh-Yield Fund Prospectus contains the identical language, verbatim, excepi that it also

covers other funds in the Janus Income Funds group.

95.
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of market timing by stating, under a separate heading entitled “Involuntary Redemptions,” that “The
Fﬁnd reserves the right to close an account if the shareholder is deemed to engage in activities which
areillegal er otherwise believed to be dleinzenlal to the Fund, euclz as market timing.” The Janus
- High-Yield Fund Pr'osvpectus contains the identical vprovision.

96. Nonetheless, in direct contradiction of pub‘lic statements in its prespectuses, Janus
pefmitted and actively facilitated such market timing, by entering into relationships with certain
hedge funds and other large institutional investors, including Caﬁériz, to allow them to conduet late
ﬁading end/ o1 market timing. | |

97. : _ | Beginning prior to | 2000, Canary engaged in market timing in increasingly |
sophisticated arran gem.ents with an ‘ever-]arger number of mutual fund manager participants. Indeed, -
in late 2000 Canery engeged a consultant who was devoted eaeclusively to looking for timing
capacity. By July 2003, .Canary had negotiated (either directly, or through intermediaries) timing
capacity agreemente with a]_eprox.imately thirty mutual fund families, many of which involved “sticky
‘assets” of various types.

98.  In2000, Canary also began to expand its timing capacity through via “timing under
the radar.” This approach refers ‘to placing trades iﬁ mutual fund shares in such a way that the timing
ac'eivity is difficult for the mutual fund falﬁily whose funds are targets to detect. Timers pursuing this
strategy trade through brokers or other intermediaries (for instance, STC and Bank of America
provided tﬁis service:in addition to late trading) who process large numbers of mutual fund trades
everyday through omnibus accounts where trades are subﬁn'tted to mutual find companies en masse.
The timer hopes that hie activity will not be noticed amid the “noise” of the omnibus account.

However, while Canary targeted a number of funds for timing “under the radar”, these arrangements
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were not lasting or dependéble, as they were subject to being shut down at any tifne if the mutual
“fund company noticed the unusual activity. It was far more advantageous for Canary to negotiate

for timing capacity directly with the fund managers, even if it had to tie up some of its capital in
- “sticky assets” to do so.

99.  Janus entered into a number of market tilﬂing arrangements with hedge funds such
as Canary, which it repr'esented to its investors it discouraged and sought to prevent. As a specific
examplé, in or about April, 2002, Janus granted permission for Canary to time the Janus Mercuary

v _ ' _
Fund. In exchange, Canary deposited “sticky” money into a Janus money market fund. Canary
timed the Janus Mercury Fund during 2002 and 2003, Canary also received capacity to time the
Janus High-Yield Fund. Janus subsequently granted Canary capacity to time its High-Yield Fund
as well.

100.  In early 2003, Canary sought timing capacity in Janus’ offshore funds. Through an
intermediary, it contacted Janus and offered “sticky” assets in exchange for this additional tiining
capacity. In response, a concerned Janus employee sent e-mails to Richard Garland, the CEO of
Janus International, expressing alarm over the volume of market timing activity in Janus funds:

I’m getting ‘more concerned w/ all of these market timers and how they are affecting

- our PM’s [i.e.,, Portfolio Managers] trading activity. - [Portfolio Managers] have

voiced their sensitivity on a number of occasions re: this type of activity in JWF. I

spoke to [a Janus employee] and confirmed that this is a big problem domestically

and I want to avoid this at all cost before it gets too problematic offshore. Now that

we have our exchange limitation in our prospectus, I would feel more comfortable

not accepting this type of business because its too difficult to monitor/enforce & it

is very disruptive to the PM’s & operation of the funds. Obviously, your call from

the sales side. : :

101.  Theemployee alsorecommended fo Garland that Janus refuse the additional business

from Canary due to the issues created for portfolio managers: “For now, I don’t think we should
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take-on additional business of this nature.... We need to keep our funds clean & minimise [sic]
issues for PM’s/fund performance. Do you agree?” However, Garland did not agree. Instead, he
replied:

I have no interest in building a business around market timers, but at the same time
I do not want to turn away $10-$20m! How big is the [Canary] deal...?

After learning that Canary’s timing could amount to betweeﬁ $10 and $50 million dollars, Garland
gave the “[g]o ahead” for Canary’s additional timing capacity on April 3, 2003, The new agreement
with Canary was never ﬁnalized, hoWéver.

102. Managing the extensive timing activity in its funds became difficult for Janus. Thus,
in early June 2003, it began to consider adopting a consisteﬁt policy on market timing. Discussion
concgrni:ig development of such a poligy was 6pened up to certain Janus employees.

Comments included:

» “Qur stated policy is that we do not tolerate timers. As such, we won’t actively
seek timers, but when pressed and when we believe allowing a limited/controlled
amount of timing activity will be in JCG’s best interests (increased profitability to
the firm) we will make exceptions under these parameters.”

» “My own personal recommendation is noft to allow timing, period, and follow the
prospectus.... [T]imers often hide multiple accounts and move on the same day
which could hurt other investors and enrage the Pms.... Idon’t think the static assets
that we might be able to hold onto are worth the potential headaches, nor does this
fall into our ‘narrow and deep’ focus. I suggest we maintain the timing agreements
we have, but allow no more.” :

» “[I]f we are going to allow timing, we want to be sure that there are enough static
assets [i.e., “sticky” assets] so that we are making a decent profit for all the trouble
we are put through.” [Emphasis added.]

103.  The Janus prospectuses did not disclose the approved market timing activity in Janus

funds. On the contrary, as set forth above, the disclosures in the prospectuses gave the appearance
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that market timers were being policed and shut down.
Bank One
104. During 2000 and until 2003, Bank One, through BOIA, entered into rel ationshipé with
hedge funds and other institutional investors to allow them to conduct late trading and timing. Bank
One’s relationship with Canary began when STC introduced Stern to the President of BOIA, Mark
Beeson, in the spring of 2002. Stern explained Canary’s strategy, and eventually Caha.ty and Beeson
agreed to the following: (i) Canary would create a “special purpose vehicle” (i.e., create a Canary
affiliate) to conduct timing trading and fuad it with $15 million; (ii) Bank One would lend the
special purpose vehicle §15 million at a high interest rate in order to finance the timing; (iii) Canary
-would be given timing capacity in the One Group funds; and (iv) Canary would consider making a
“sticky asset” invéstment in a Bank One hedge fund. Beeson confirmed the deal in an e-lﬁaﬂ to
Stemn dgted March 21, 2002, stating:
Our managers are willing to work with you on the equity funds. They would like to
start with %2 % of the fund’s net assets as the maximum position and then evaluate
‘moving to 1% later.... We will be ready to start trading once the other banking
arrangements are complete. Also, the head of our hedge group will be in New York
on April 2. Is it possible to meet with you or your hedge fund manager to discuss this
opportunity more?
- Stern responded on March 26, stating:
Here is the list of mutual funds we would like to trade, along with some other
relevant information about the trading we want to do . How does the following
week look for your hedge fund guy?
Ultimately, Canary never made the hedge ﬁJnd investment with Bank One, but the rest of the deal

proceeded. Thereafter, Bank One permitted Canary to time the several One Group funds it had

chosen, e.g., two international funds, the Small Cap Growth Fund, and two mid cap funds. Since
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these trades were eiecuted through STC, Canary was also able to engage in late trading, as did 0thér
hedge funds and institutional traders wi ththe One Group funds contained in the Equity Funds series.
The prospectus for the One Group funds reassured investors that Bank One protected them from |
‘timers like Canary. For instance, it states:

The exchange privilege [i.e., selling shares] is not intended as a way for you to
speculate on short term movements in the market. Therefore:

« To prevent disruptions in the management of the Funds, One Group limits
excessive exchange activity. Exchange activity is excessive if it exceeds

two substantive exchange redemptions within 30 days of each other.

+ Excessive exchange activity will result in revocation of your exchange
privilege. ‘ '

(Emphasis in original.) Canary, and other hedge funds and institutional traders who traded in the
~ Equity Funds, eﬁgaged in “excessive exchange activity’ under this definition, but was not shut-down.
105.  One Group had also established special penalties for timers of their international
funds. These are also described in the prospectus:
If you sell your shares of the International Equity Index Fund or the Diversified
International Fund within 90 days of purchase, you will pay a redemption fee of
2.00% on the value of the shares sold.... The redemption fees are paid to the Funds
and are designed to offset the brokerage commissions, capital gains impact, and other
costs associated with fluctuations in Fund -assets levels caused by short-term
shareholder trading.
The redemption fees were waived for Canary, and other hedge funds and institutional traders whom
Bank One permitted to time its Equity Funds.
106. In early 2003, Beeson asked Canary to stop timing the international funds, as hé was

uncomfortable continuing to waive the redemption fees required by the prospectus. He also stated

that the One Group fund managers were complaining to him about the effects of Canary’s timing
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actiyity, and asked if Canary could reduce the frequency of its trading. In return, he offered Canary

four new funds to time.

107. Bank One subsequently offered to double its loan to the Canary special purpose

“vehicle, and asked for the “sticky asset” hedge fund investment that had been discussed in 2002.
Canary was only willing to do so if Bank One would finance the investment. When Bank One was
unable to do so, the relationship with Canary soured. Canary ceased its timing activity at Bank One
in April of 2003.
. . ’ : . i

108. The One Group Equity Funds Prospectus, stated, with respect to its foreign
investments:

Investments in foreign securities involve risks different from investments inUS.

securities. These risks include the risks associated with higher transaction costs,

delayed settlements, currency controls and adverse economic developments. This. -

also includes the risk that fluctuations in the exchange rates between the U.S. dollar

and foreign currencies may negatively affect an investment....
However, no disclosure was made in the Prospectus regarding late trading or market timing in One
Group’s Equity Funds, including “time zone” arbitrage.

109.  With respect to Bank One’s cash position, defendants stated:

To respond to unusual market conditions, the Funds may invest their assets in cash

and cash equivalents for temporary defensive purposes. These investments may

resultinalower yield than lower-quality or longer-term investments and may prevent

the Funds from meeting their investment objectives. [Bold in original; italics added.]
No disclosure was made that extra cash was carried by the One Group Equity Funds in order to
redeem shares sold by Canary and other institutional traders due to their late trading and market
timing, and to pay transactional and administrative costs associated with such trades,
notwithstanding that such trades were illegal and/or detrimental to the Funds’ shareholders, and the

a4
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Funds indicated in their Prospectus that they guarded against such practices such-as market timing.
110.  The One Group Equity Funds Prospectus further stated, withi respect to pricing of
shares, or NAVS:

Purchase requests recewed before 4:00 p.m. Eastern tlme (“ET”) will be effective
that day '

% % %

A Fund’s NAV changes every day, NAV is calculated each business day following -
the close of the NYSE at 4:00 p.m. ET....

Strong
111, During 2000 and until 2003, Strong entered mto relatlonshlps with certain hedge
- funds and other institutional investors to aIlow them to conduct late trading and timing.
1 12. Th.¢ Strong Funds stated in their prospectuses, with respect to pricing of shares, or
NAVs: |
Your price for buying, selling or exchanging shares of specific classes of a Fund is
the net asst value per share (NAV) for that class of shares. NAYV is generally
~ calculated as of the close of trading on the New York Stock Exchange (NYSE)
(usually 3:00 p.m., Central Time) every day the NYSE is open....
This language was standard in the Strbng Funds’ prospectuses.
113, Canary’s relationship with Strong began when Canafy met with Strohg
representatives on October 16, 2602. At this meeting, Canary asked for permission to time Strong’s
mutual funds, and simultaneously offered to invest in a proprietary Strbng hedge fund. After
agreelng on which funds Canary would be allowed to time, Strong provided Canary with the
‘September month-end portfolio holdings of the target funds on November 13. OnNovember 26 an

internal Stron g email documented the understanding with Canary:

“[Canary] will be opening a brokerage account ... valued somewhere around $18
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million dollars. The purpose of the brokerage account will be to trade mutual funds
and trade on margin. [It] will be actively trading the mutual funds that [a Portfolio
Manager] manages, but will not trade more than 1% of the total assets of the fund on
any one day.... The client will also have substantial additional assets in other areas
of Strong for Cash Management and Hedge Fund purposes. '

The cash management portion of this agreement was apparently never funded. . The trading
arrangement was documented in more detail in a letter to Canary that day:

« The following funds are available for your strategy;
‘ « Strong Growth 20 Fund
« Strong Growth Fund A
« Advisor Mid Cap Growth Fund . : : K
- » Strong Large Cap Growth Fund :
» Strong Dividend Income Fund
o If your assets are not invested in one of the above funds then these assets lel
reside in one of the Strong Money Markets.
» You will need to be invested in any fund on the last day of the month if you are
invested in that same fund on the first day of that same month.
» All funds will be available for margin according to Reg T.
+ We will need trading instructions from you by 2:45 PM CST/3:45 PM EST on any
day you wish to trade. '
« All positions are limited to 1% of the assets within the fund

Other Strong Funds were made available for Canary’s improper trading, and trading by other heége
funds and institutioﬁél traders. An e-mail the following day shows Strong alerting its transfer agent
and clearing broker to the arrangement with Canary éo that the trades wbﬁld not be r.ejected for
“flipping.” |

114, As with the other rhutual families described above, Strong’s prospectuses gave
inV_estors no waming that their funds would be used for timing, but instead created the misleading
impression that Strong identified and barred timers from its funds. A S‘trong Funds’ prospectus for
funds Canary timed reads: |

Market Timers
- The Fund will consider the following factors to 1dent1fy market timers:
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shareholders who (1) have requested an exchange out of the fund within 30 days of
an earlier exchange request; (2) have exchanged shares out of the Fund more than
twice in a calendar quarter; (3) have exchanged shares equal to at least $5 million or
more than 1% of the Fund’s net assets; or (4) otherwise seem to follow a timing

pattem....
" The prospectus then goes on to reserve the right to shut market timers down:
* We reserve the right to:
« Refuse, change, discontinue, or temporarily suspend account services, including
purchase, exchange, or telephone, facsimile and online account redemption
privileges, for any, reason. ‘
» Reject any purchase request for any reason, including exchanges from other Strong
Advisor Funds or Strong Funds. Generally, we do this if the purchase or exchange
is disruptive to the efficient management of a fund (die to the timing of the
_ 1nvestment or an investor’s history of excessive trading).
Other Strong Funds’ prospectuses contained the same or similar language.
115.  Explicitlyrecognizing the harm caused to longer-term shareholders by market timers,
prospectuses for the Strong Funds stated:
Short-term “market-timers” engage in frequent purchases and redemptions that can
disrupt the Fund’s investment pro gram and create additional transaction costs that are
bome by all shareholders
- Accordingly, the prospectus stated, “Early Redemption” would be charged such market timers.

116.  After several months of trading, Canary wrote Strong on February 21, 2003; stating:

We are prepared to make an investment in your hedge fund. We will also step up our
allocation to your mutual funds to our full $18 MM if that is still ok.

117.  Atabout this time, Canary asked ifit could clear its Strong trades through the Bank
of America, which Canary knew would allow it to engage in late trading. On February 25, Strong
.replied to Canary: “As for the clearing through B of A, it is not going to work out.”

118. Strong Funds invested in foreign securities. For example, the March 1, 2003
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- Prospectus for the St_fong Income Funds noted, with respect to the High-Yield Bond Fund, noted that

it “may also invest up to 25% of its net assets in foreign securities.” The Prospectus further stated,
with respect to its foreign investments, that:

foreign investments may be subject to currency-rate fluctuations, political and
~ economic instability, different financial reporting standards and taxes, less liquidity,
and less-strict regulation of securities markets than U.S. investments.

The Prospectus elsewhere stat‘ed:

Some of a Fund’s portfolio securities may be listed on foreign exchanges that trade
on days when we do. not calculate a NAV. As a result, the value of a,Fund’s
investments may change on days when you will not be able to purchase or redeem
shares. In addition, a foreign exchange may not value its listed securities at the same
time that we calculate a Fund’s NAV. Events affecting the values of portfolio
securities that occur after the time a foreign exchange assigns a price to the portfolio
securities and before the time when we calculate a Fund’s NAV generally will not be
take into account in computing a Fund’s NAV. However, the effects of significant
events will be reflected in a Fund’s NAV when we, under the supervision of the
Board of Directors of the Strung [family of ] Funds, determine that such significant
events require fair vajuation of those portfolio securities that may be affected by the
event.

Other prospectuses for the Strong Funds contained the same or similar language. However, no
disclosure was made in the prospectuses regarding‘] ate trading or market timing in the Strong Funds,
including “time zone” arbitrage.
119.  With respect to Strong’s cash position, defendants stated in their prospectuses, e.g.,
in the Strong Income Funds Prospectus:
The managers of each Fund may invest up to 100% of the Fund’s assets in cash or
cash-type securities ... as a temporary defensive position during adverse market,
economic, or political conditions if the Fund’s managers determine that a temporary
defensive position is advisable. If the market goes up, taking a temporary defensive
position may result in the Fund earning a lower return than it would have otherwise

- achieved if the managers had not adopted a temporary defensive position. In this
case, the Fund may not achieve its investment objectives.
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- No disclosure was 1ﬁade that extra cash was cairied by the Strong Funds in order to redeem shares
sold by Canary anci other institutional traders due to their late trading and market timing, and to pay
transactional and administrative costs associated with such trades, notwithstanding that such trades
' were illegal and/or d¢tri1nental to the Funds’ shareholders, and the Fﬁnds indicated in their
prospéctuses that they guarded against s’uch practices such as market timing.

120. | The Strong Funds’ prospectuses, e.g., the Strong Income Funds Prospectus, stated,
with respect to the fund-related fees and expénses an investor may expect to bear along with other
shareholders, that “The costs of operating each Fund are deducted from Fund assets, which means
you pay thém indirectly. These coéts are deducted before compﬁting the daily share price or making
distributions. vAs a res.ults, they don’t appear on your account statement, but instead reduce the total -
‘return you receive from your Fund invesﬁnent.” This language was standard in the Strong Funds’

- prospectuses. However, no disclosure was made regarding the costs, including transaction costs, to
the Funds of the illegal and/or improper trading by Canary and other institutional traders engaged
- 1n “late trading” or market timing in the Strong Funds.

121.  Strong regularly provided Canary with detailed breakdowns of the portfolios of the
target funds. These allowed Canary to sell short the stocks that the portfolios contained. Canary was |
 satisfied with the relationship. In .fact, in May, Canary wrote Strong: |

Hey, we are going to be doubling up our mutual fund positions in a week or two.
. Some time shortly thereafter, we will double up on our hedge fund position.

COUNT I

AGAINST ALL DEFENDANTS FOR YIOLATIONS
OF SECTION 12 OF THE SECURITIES ACT

122, Plaintiffs repeat and reallege the allegations above as if fully set forth herein.
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123. . This Count is brought against all defendants by piaintiffs pursﬁant to Section 11 of
the Securities Act, 15 US.C. § 77k, on ‘behalf of all persoﬁs who acquired securities of the
AllianceBernstein Tech.ﬁology Fund, pursuant to thé registration statement and'p.rospectus therefor. .

124.  Theregjistration statement and prospectus for the Alli anceBernstein Tecﬁnology Fund,
whf‘:n effective, contained false and mi._sleading statements of material fact, and omitted to state fa;:ts
necessary to make the statements made therein not matén'a]iy false and misleading, and concealed
and failed adequate]y to disclose material facts as described above.

125.  All defendants were responsi.ble for the contents and dissemination of 1the: r_egistration
statement and proépectus for the AllianceBernstein Technology Fund. Defendants Alliance Holding

| and .Alliance Capital (and/or their—predecessors) are issuers of securities within the meaning of |
Section 11 of the Secunities Act.

126. The matters detailed above would have been material to a reasonable person

reviewing the registration statemént and prospectus for the AllianceBernstein Techhblogy Fund.

127.  None of the defendants made a reasonable» investigation or possessed reasonable
grounds for the belief that the registration statement and prospectus vfor the AllianceBemstein
Technology Fund contained no false and misleading statements, or omissions of maferia] fact
necessary to make the statements made therein not misleading.

128.  This action has been brought within one year after the discovery of | the untrue
statements and the omissiéns or after such discovery should have been made by the exercise of |
reasonable diligence and within three years after the securities were offered to the public.

129.  Class members acquired AllianceBemnstein Technology Fund shares issued pursuant -

to the prospectus for such Fund, and acquired such shares without knowledge of the untruths or
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| omissions alleged herein. Plaintiffs and the Class were, consequently, démaged by defendants’
violations of §11 of fhe Securities Act.
130. By virtue of the forego‘ing, defendants violated Section 11 of the Securities Act.
|  COUNTIN

AGAINST DEFENDANT ALLIANCE HOLDING FOR
" VIOLATIONS OF SECTION 15 OF THE SECURITIES ACT

131.  Plaintiffs repeat and reallege each and every allegation above, as if set fdrth in full
herein.

132. Defénciant Alliance Holding écted as a controlling person of Alliance Capital within
the meanipg of Sec;tion 15 of the Securities Act as alleged herein. By virtue of its position, Alliance
Holding had the power tb influence aﬁd control, and did influence and control, direétly or indirectly,
Alliance Capital, of which it was a substantial owner, and with whom it shared management, which
managed and was the investment advisor to the Alliance Funds, including the AllianceBernstein
Technolqu Fund, and possessed the power and/or ability to qontrol each of the wroﬁgﬁ.ﬂ acts émd
| practices complained of herein, including the content and dissemination of the various statements
which plaintiffs contend are false and misleading..

133. Defendant Alliance Holding had direct involvementvin the day-to-day operations of ‘
Allianée Cépital, in which it alsb had a substantial ownership stake (and, together with Alliance
Holding’s parent, AXA Financial, co-owned approximately 86% of Alliance Capital), and therefore
is presumed to have had the power to control or influence the particular transactions giving rise‘ to

 the securities 'violatfons as alleged herein, and exercised the same. |

134.  Asset forth above, Alliance Capital violated Section 11 by its acts and omissions as
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alleged herein. By virtue of its status as a. controlling pefson of defendant Alliance Capital,
~defendant Alliance Holding is iiab]e puréuant to Section 15 of the Securities Act. As a direct and
proximate result of defendants’ wrongful conduct, plaintiffs and the other 1n_é1ﬁbers of the Class
suffered damages in connection with their purchases of Strong Funds shares.
COUNT 1IX |
AGAINST ALL DEFENDANTS FOR BEACH OF FIDUCIARY bﬁTY
135, Plaintiffs repeét and reallege each of the foregoing ai]egations as if fuily set forth

herein. | |

136.  Defendants, as supervisors, managers and advisors of the Alliance Funds, including
the AllianceBemstein Techndlogy Fund, for the benefit of said Funds’ shareholders, owed'these
Funds and their shareholders the highest duties of candor, the due care, and loyalty in order to satisfy
the-ﬁduciary duties imposgd upon them by application éf common law principles.

137. Defendants breaphe’d their fiduciary duties of complete candor, dué cére, and loyalty
by: (i) orchestrating, deviéing, carrying out, participating in and/or failing to prevent or termiﬁate )
" the mutﬁal fund tradikng séhemes and acts alleged herein; (ii) failing to establish and/or maintain
internal controls sufficient to ensure that Alliance Holding and Alliance Capital did notx édvise or
cause the AllianceBemsteih Technology Fund to engage in transactions which were wholly |
inappropriate and inconsistent With theinvestment needs and best interests of the AllianceBernstein
Technology Fund’s shareholders, and/or profited defendants énd/or third parties, at the expense of -
the Fund’s shareholders, and caused such shareholders ﬁnanvcial harm, as described above; (iii)
issuing false and misieading statexﬁents iﬁ the prospectus for the AllianceBermistein Technology Fund

concerning, and/or failing to disclose therein to the Fund’s shareholders, the market timing activities
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defeﬁdaﬁts were peﬁnitting in the AllianceBernstein Technology Fund, and/or the adverse findncial
impact thereof on said Fund. | |
. 138. Defendants breached their fiduciary duties of éomplete candor, due care, and loyalty
“when they caused materially incbmpl ete and misleading registration statements and prospectuses to
be prépared and disseminated_to‘ all Class members, as detailed above. |
139.  Defendants’ breaéh of fiduciary dufy caused damage to the AllianceBemstein
Technology Fund and its shareholders,“who acquired, redeemed, of owned such shares during the
Class Péﬁod, in the ﬁanner described abéve. Among other things, as set forth above, profits made
by the hedge funds and traders engaging in the market timing practices described above came at
direct the expense of the A]lianceBernstein Technology Fuﬁd and its shareholders.
WHEREFORE, plaintiffs pray for relief and judgment, as follows:
! (a) Determinfng that this action is a proper Class action, designating plaintiffs as
Lead Plaintiffs and certifying plaintiffs as Class representative under Rule 23 of the Federal Rules
‘ of Civil Procedure and his éounsel as Lead Counsel;

(b)  Awarding compensatory damages iﬁ favqr of plaintiffs and the other Class
members against all defendants for all damages suétai.ned as a result of defendants’ wrongdoing, in
an amount to be proven at trial, .inc]uding interest thereon;

{¢)  Awarding plaintiffs and the Class their reasonable costs and expenses incurred
in this Action, including counsel fees and expert fees;

(d)  Enjoining any such further wrongful condu;:t as alleged herein; and

(¢)  Such other and further relief as the Court may deem just and proper.
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JURY DEMAND

Plaintiffs hereby demand a trial by jury.

Dated: New York, New York
October 8_, 2003
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WOLF POPPER LLP

s

. & . z
By:_, Vﬂm / Y A
Marian P. Rosner (MR0410) .
Chet B. Waldman (CW1133) .
Michael A. Schwartz (MS2352)
Andrew E. Lencyk (AL4329)

|
845 Third Avenue
New York, NY 10022-6689
Telephone (212) 759-4600
Facsimile (212) 486-2093

Attorneys for Plaintiffs




PLAINTIFF CERTIFICATION

We_ George W. Boojhovtard delest, Book hov7 ™ TTEES
= , hereby state:

1. \/Y%/ave reviewed the complaint against Alliance Capital Management Holding LP,
and Alliance Capital Management L.P., ef al., and have authorized the filing of the complamt
and/or lead plaintiff motion on my behalf by Wolf Popper LLP.

2. W%d not purchase any shares of any of the AllianceBemstein Technology Fund at
the direction of counsel or in order to participate in this private action.

i pcr&

3. Vf/aar willing to serve as a representative party on behalfof a class, including
providing testimony at deposition and trial, if necessary. :

4. The following includes all of my transactions in shares of the AllianceBernstein
- Technology Fund during the Class Period as defined in the Complaint:

TRANSACTION  TRADE DATE PRICE ' QUANTITY
(PURCHASE, SALE, :
EXCHANGE, CALL,

PUT, ETC.) o Sn T e TE
sSaler”
56@. 4]7cdf/é@ol —Tlone 7?"03

%‘fﬁiﬁu 3’“‘5“”27"02

5. "th%e not filed any action as a representative party on behalf of a class under the
federal securities laws during the last three years.

(e ' '
' VYwill not accept any payment for serving as a representative party on behalf of a
class except to receive my pro rata share of any recovery, or as ordered or approved by the' Court,
including the award to a representative party of reasonable costs and expenses including lost

wages r«alatmcy to the representation of the class.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 4/ da)‘/ of Octobgr 2003 /@L % /ﬁf‘ﬁW ﬁ'mw@
| b T Berhfed Trrmes




wg ITHBARNEY,,.

Preferred Client

FMA PLUS Statement
June 30 - July 27, 2003

Mutual
funds
contlnued

Investment
actlvity

Page 8 of 11 ..

s DS b e s L b i oo TR y v P T T
GEORGE W BOOKHOUT, JR AND Account m
Number Date Share Current Current Unrsalized Yield/As<ticl patad
of shares cmmn:mco: acqulred Cosl . Cost shara price value gain/(loss) Incon.y i=nnuallzad)
94.161 ALLIANKEBERNSTEIN qmnzzo_.om< 06/14/00  $12,719.46  $Y35.05  $43.3 $4,078.88 \ (§8840.18) LT , )
13.438 FUND CLpSs B . _00/28/00 175224 43033 a3 58200 \ (147024) LT
107.618 ,.,/ 14,471.40 gur.av 43.31 4,660.88 ﬂ“wb_o.anv
43,358 3,782.83 . 87\S 43.31 1,877.75  \ {1,905.08) LT
150.875 kN 18,254.23 dnc.wﬁm 6,538.73 ’3.3 5.50)
N\ 14,471.40 P. $,538.72 \ (7,032.87)"
: o — !
REDACTED

Date Activity - Description

O:m::.?

Price

Amount

06/30/03 Sold

FUND CLASS B

CONFIRM #500031780082156

ALLIANCEBERNSTEIN TECHNOLQGY

15,049.18 LESS CONTG DEF

SALES CHARGE  49.18

REDEMPTION PROCEEDS REFLECT

THE PAYMENT OF CDSC

-372.044

$ 40.45

$ 15,000.00

Totat securities hought and oiher u:gN:_o:m

Tolal securities sold and other additlons
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n;_cﬂocv

_u..m*m_...mn O__m.:
FMA PLUS Statement

June 1

June 29, 2003

GEORGE W BOOKHOUT, JR AND

Accour,

Mutual Yield is the current distribution annuallzed, divided by the E:Q

funds

s nel assel value at the end of the statement period

Page 5 of i0

Distributions may consist o7
, - income, capital gains or the return of capital. Disiributions and current dividend for funds nol sponsored by us are based upon information provided by
an outside vendor and are nol verified by us. "Total Value (Tax Based)" is

»

being provided for information purposes only. "'Fund Performance”, when '

shown, is provided lo assist you in comparing your total investment, excluding reinvested distributions, with the curreni <m_=m of the fund’s shares in
your account. "Fund Performance” does not lake into account cash distributions.

Number

Dats Share  Current Current . Unreallzed Yisld/Anticipalad
of shares Description acquired Cost cost share price vatue g3in/{loss) Income {annuallzed)
512 ALLIANCEBERNSTEIN TECHNOLOGY 05/19/95 §20,024.32 5 38.11 $ 44.62 $ 22,845.44 $2,821,12° LT
205404 FUNDCL A 11/09/95 14,720.00 49,63 44,62 13,180.93 (1,520.07)* LT
54.155 07/25/97 2,282.09 42.139 44,62 2,416.40 13431 LT
15.352 09/28/98 4,000.00 B5.14 44.62 685.01 (314,99) LT
46.049 09/19/01 2,500.00 5429 44,62 2,054.71 (445.29) LY
49.184 ) 09/27/01 2,500.00 50.83 44,62 2,194.59° (305.41) LT
972.144 Tolal Purchases 43,026 41 44,28 44 82 43,377.08 350,67
9.265 Relnvestments to date 495,40 53,47 44,62 413.40 (82.00) LT
BB1.400 Total Value (Tax based) . 43,521.81 44,348 43,790.48 268.87 2.039
v 893.08
, Fund Performance i . 43,026.41 43,780.48 784.07"
256.926 ALLIANCEBERNSTEIN TECHNOLOGY 06/22/59 21,183.56 8245 40.93 10,515.98 (10,667.58) LT
197,163 FUND CLASS B 08/14/00 26,528.89 135.05 40.93 3,069.85 (18,557.01) LT
13438 09/28/00 1,752.24 130.39 40.93 550,02 1,202:22) LT
467.627 Total Purchases 48,562.58 108.01 40.93 19,135.88 {30,426.81)
55.492 Reinvestments lo date 5,105.16 91.998 40.83 2,271.29 (2,833.87) LY
523.018 Total Value (Tax based) 54,867 BS 104.524 . 21,402.17 (33,260.68)
- Fund Performance 48 56269 21,4077 (28,155.62)"
- - REDACTED

*Based on E.Bxim:o: supplied by cllent or other financial Institution, not verified by us.




SMITHBARNEY.._ | : S

citigroup.

Preferred Client C page 5 of 11
FMA PLUS Statement
September 1 - September 28, 2003

) o GEORGE W BOOKHOUT, JR AND Account n N
v_.m_um:\m& The research rating for Standard & Poor's may be shown for certain securities. All research ratings represent the “opinions” of thu . cowar i provioer
stocks and should nol be construed as representations or guarantees of performance. Your Financial Consullant will be pleased to provide you with further

information. :
Dat . Average %
ate Share Current Current Unrealized Yield/Apliclpated
_ Quantity gmmnlv:o: 4 acquired X~ Cost cost share price value . gain/(loss) Income (annuallzed)
N ) : AN
REDACTED TS T s
N —_—— e T - - wean e ————— . o=t —_—— .

AN .// - e =

Mutual ‘ H\\.m\a is the current djstribution annualized, divided by the lund’s nel asset value at the end of the stalement period. Distributions may consist of
funds Income, capital gains or the return of capital. Distributions and current dividend Jor funds not sponsored by us are based upon information provided by

an outside vendor and are not verified by us. "Tax-Based Cost vs. Current Value” is being provided for information purposes only. "Cash Distributions
{since inception)” when shown may nol reflect all distributions recelved in cash due to but not limited o the following: investments made prior to 1/1/89,
assel translers, recent activity and certain adjustments made in your account, “Total Purchases vs. Current Value” is provided lo assist you in comparing
your “Total purchases”, excluding reinvested distributions, with the current value of the fund's shares in your account. "Fund Value IncreaselDecrease”
reflects the difference between your total purchases and the current value of the fund's shares, plus cash distributions since inception.

. . Net Value
Number ‘ Date . Share Current” Current - - Unrealized  Increase/ Yield/Anticlpaled
of shares Descriplion acquired Cost cost  share price valueg gain/fless)  Decrease Income (annualized)
542 ALLIANCEBERNSTEIN TECHNOLOGY 05/19/95 $ 20,024,32 $ 39.44 $ 49.27 $ 25,226.24 3 5,201.92* LT
295404 FUNDCLA ‘ 11/09/95 14,720.00 49.83 49.27 14,554.56 {165.44)" LT
54.155 - _Dpu2sier 2,282.09 42.139 49.27 © 2,568.22 388,13° LT
15.352 . _ 09/28/98 1,00000 = 65.14 49.27 © 75639 {24361) LT
46.049 09/19/01 2,500.00 54.29 4927 2,268,83 (231.17) LT
45.184 - 08/27/01 -2,500.00 50.83 49,27 2,423,30 . {76.70) LY
. @Nm.?.na Total Purchases . B 43,026.41 4426 419.27 47,897.54 4,871.13 R
8.265 -Relnvestments o data _ 495.40 5347 . 4927 456.49 {38.91) LT -
581.409 Tax-based Cost vs. Current Value : 43,521.81 44.346 48,354.03 4,832.22 1.846

893.08

T O RO O A



oMITH U%%Wﬂ, - Preferred Client
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FMA PLUS Statement
‘September 1 - September 28, 2003
GEORGE W BOOKHOUT, JR AND Account
Mutual : - b .

. Number . Date Share Curremt Current Unrealized Jerzaser  vield/Anticipated
funds of shares Description . " acquired Cost cost share price value gain/{ioss) Decrease income {onnuailzed)
continued ALLIANCEBERNSTEIN TECHNOLOGY . ’ ’

FUNDCL A .
Cash distributions (since inception) 31372421
Total Purchases vs. Current Value 43,026.41 48,354.03 : 5.327.62
. ' Fund Vaijue Increase/Decrease . e : 19,051.83
94,181 ALLIANCEBERNSTEIN TECHNOLOGY 06/14/00 12,719.16 135.05 45.12 4,249.45 {8,469.71) LT
13.438 FUND CLASS B 09/28/00. . 1,752.24 130.39 4512 606.32  {1.145.82) LT
107.619 Total Purchases . - 14,471.40 134.47 4512 4.855.77 {9,615.63)
43356 Reinvestmenls to dale . 3.782.83 87.25 4512 . 1,956.22 {1.826.61) LT
150.975 Tax-baszed Cost vs. Current Value 18,254.23 120.209 6,811.99 {11.442.24) .
‘ Cash distributions (since inception) . 65.56
Total Purchases vs. Current Value . 14,471.40 - 5,811.89 ) {7,659.41)
) ‘ . {7,593 .85)

Investment Activity

Quanlity Price i Amount
activity

REDACTED

) 3 < - - B o - T - /

Total securities bought and other subtractions
Total securities sold and other additions

O

"

g



