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Dear Ms. Rose:

This is in response to your letter dated February 4, 2003 concerning the
shareholder proposal submitted to ConocoPhillips by the Green Century Balanced Fund
and the Missionary Oblates of Mary Immaculate. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all the correspondence
will also be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

PROCESSED oo 2 )

\/ APR 02 2003

THOMSON Martin P. Dunn
FINANCIAL Deputy Director

Enclosures

ce: Amy Perry
Green Century Capital Management, Inc.
29 Temple Place
Boston, MA 02111



Seamus P. Finn, OMI

Director

Justice, Peace, and Integrity of Creation Office
Missionary Oblates of Mary Immaculate

391 Michigan Avenue, N.E.

Washington, DC 20017-1516
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Re:  Shareholder Proposal of The Green Century Balanced Fund and The Missionary
Oblates of Mary Immaculate — Securities Exchange Act of 1934 — Rule 14a-8

Ladies and Gentlemen;

On behalf of ConocoPhillips, a Delaware corporation (the “Company™), and in
accordance with Rule 14a-8(j) under the Securities and Exchange Act of 1934, as amended (the
“Act”), we are filing six copies of (1) this letter, (2) the proposal in the form of a proposed
shareholder resolution and statement in support thereof (the “Proposal”) submitted to the
Company by The Green Century Balanced Fund (“Green Century”) and (3) the Proposal
submitted to the Company by The Missionary Oblates of Mary Immaculate (“Missionary
Oblates” and, collectively with Green Century, the “Proponents™). On January 28, 2003, the
Company received a letter dated January 27, 2003 from Green Century transmitting the Proposal
and requesting inclusion in the Company’s proxy statement and form of proxy for the 2003
Annual Meeting of Stockholders (the “Proxy Materials™). On January 30, 2003, the Company
received a letter dated January 30, 2003 from the Missionary Oblates containing the Proposal
and notifying the Company of Missionary Oblates’ intention to co-file the Proposal with Green
Century. For the Staff’s convenience, we have also enclosed a copy of each of the no-action
letters referred to herein. One copy of this letter, with copies of all enclosures, is being
simultaneously sent to each of the Proponents.

On behalf of the Company, we hereby notify the Securities and Exchange
Commission (the “Commission™) and the Proponents that the Company does not intend to
include the Proposal in the Company’s Proxy Materials for the reasons set forth below.

Description of the Proposal

The Proposal is in the form of a resolution requesting the Board of Directors of
the Company to “prepare a report . . . on the potential environmental damage that would result
from drilling for oil and gas in the coastal plain of the Arctic National Wildlife Refuge. The

HOU03:893817.1
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report should also cover the financial costs and reputational risk, and the expected return, from
drilling in the coastal plain of the Arctic Refuge.”

With regard to the eligibility of the Proponents to submit a shareholder proposal
in accordance with Rule 14a-8 under the Act, Green Century’s letter stated: “The Green Century
Balanced Fund is the beneficial owner of 100 shares of ConocoPhillips Common Stock . . . [and]
[w]e have held the requisite number of shares for over one year and will continue to hold
sufficient shares in the Company through the date of the annual shareholder meeting.”
Missionary Oblates’ letter stated: “We are the beneficial owners of 7,800 shares of
ConocoPhillips . . . [and] [w]e plan to hold these shares at least until the annual meeting.”

Basis for Exclusion

The Proposal May Be Excluded Pursuant to Rule 14a-8(b)(1).

Rule 14a-8(b)(1) of the Act requires a proponent, at the time of the submission of
the proposal, to be a record or beneficial owner of at least one percent or $2,000 in market value
of securities entitled to be voted on the proposal at the meeting and to have continuously held
such securities for at least one year. Green Century submitted the Proposal to the Company on
January 27, 2003, and Missionary Oblates submitted the Proposal to the Company on January
30, 2003. Therefore, in order to meet the eligibility requirements of Rule 14a-8(b)(1), the
Proponents must have acquired their shares on or prior to January 27, 2002 and January 30,
2002, respectively.

Missionary Oblates asserts that it is the beneficial owner of 7,800 shares of
common stock of the Company, but has provided no verification of its ownership.' Assuming
that Missionary Oblates is in fact the beneficial owner of 7,800 shares of the Company’s
common stock, neither of the Proponents could have held their respective securities for one year.
The earliest date that any person could have acquired shares of the Company’s common stock is
August 30, 2002, the effective date of the business combination pursuant to which the Company
was formed. The Company was formed as a holding company to accomplish the combination of
Conoco Inc., a Delaware corporation (“Conoco”) and Phillips Petroleum Company, a Delaware
corporation (“Phillips”). The Company’s securities issued in the combination were registered
under the Securities Act of 1933, as amended, on Form S-4, Registration No. 333-74798. The
business combination was effected pursuant to an Agreement and Plan of Merger dated as of
November 18, 2001 (the “Merger Agreement”).2

' We note that Green Century Funds has provided verification of its ownership of common stock of the Company.

? The business combination was effected in a transaction in which Conoco was merged with a direct wholly-owned
subsidiary of the Company, with Conoco as the surviving corporation, and Phillips was merged with a different
direct wholly-owned subsidiary of the Company, with Phillips as the surviving corporation. Phillips shareholders
received one share of the Company’s common stock for each share of Phillips they owned on August 30, 2002 (the
“Merger Date”), and Conoco shareholders received 0.4677 shares of the Company’s common stock for each share of
Conoco they owned on the Merger Date. Conoco and Phillips each continue in existence as direct wholly-owned
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On_August 30, 2002, all of the conditions to closing contained in the Merger
Agreement weré™ satisfied, the business combination became effective, and the former
shareholders of Conoco and Phillips became the owners of shares of common stock of the
Company. Prior to such date, Conoco and Phillips were unaffiliated publicly-held companies,
and the securities of Conoco and Phillips were not convertible into, or exercisable for, common
stock or any other securities of the Company. Thus, the Proponents could not have held their
respective shares for one year and the Proposal may properly be omitted from the Proxy
Materials.

The Staff of the Division of Corporation Finance (the “Staff”) has consistently
granted no-action relief with respect to the omission of a proposal when a proponent has not held
voting securities for the requisite period. See, e.g., Exelon Corporation (available March 15,
2001); Applied Power Inc. (available October 4, 1999); Oklahoma Gas and Electric Company
(available February 19, 1997); Burlington Northern Santa Fe Corporation (available December
28, 1995); Exide Electronics Group, Inc. (available November 22, 1995); and Owens-Illinois,
Incorporated (available February 13, 1985).

In each case cited above, the proponent acquired shares of the registrant pursuant
to a merger within one year of submitting a proposal to the registrant. Notwithstanding the fact
that each proponent had held shares in the acquired company for more than one year prior to the
merger, the Staff took the position that each proponent’s holding period for the applicable
registrant’s shares began when the proponent acquired the registrant’s shares pursuant to the
merger. In Burlington Northern Santa Fe Corporation, which involved a business combination
with an identical structure to that pursuant to which the Company was formed, the Staff
explained, “[i]n light of the fact that the transaction in which the proponent acquired these shares
appears to constitute a separate sale and purchase of securities for purposes of the federal
securities laws, it is the Division’s view that the proponent’s holding period for the Company’s
shares did not commence earlier than . . . the effective time of the acquisition.”

The combination of Conoco and Phillips was also an acquisition effected by a
merger, and involved a separate sale and purchase of securities for purposes of the federal
securities laws. For purposes of Rule 14a-8(b)(1), the Proponents could not have acquired shares
of the Company’s common stock prior to August 30, 2002 when the mergers were consummated.
Therefore, on January 27, 2003 and January 30, 2003, the respective dates that the Proponents
submitted the Proposal, the Proponents could not have owned the Company’s common stock for
the requisite one-year period.

The Company believes that the Proposal may be omitted from its 2003 Proxy
Materials in accordance with Rule 14a-8(f) because the Proponents have not satisfied the
eligibility requirements of Rule 14a-8(b)(1).

subsidiaries of the Company. Accordingly, all the outstanding capital stock of each of Conoco and Phillips is held
by the Company.
HOU03:893817.1
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The Company has not heretofore notified the Proponents of any procedural or
eligibility deficiencies because, in accordance with Rule 14a-8(f), the Company need not provide
such notice of a deficiency if the deficiency cannot be remedied. In this case, the deficiency of
the Proponents’ proposal is their failure to own Company common stock for the requisite one-
year period. This deficiency cannot be remedied and, accordingly, the Company was not
required to provide the Proponents with notice of deficiency under Rule 14a-8(f).

Alternate Basis for Exclusion - Rule 14a-8(e).

Even if, contrary to the Staff’s precedent, the Proponents as former shareholders
of Phillips and Conoco® were able to take into account the period of time that they held Phillips
or Conoco shares in determining whether they meet the one-year ownership requirement of Rule
14a-8(b)(1), we believe it would then follow that the Company should be entitled to rely on the
deadlines for submission of proposals calculated by reference to the release of the proxy
materials for the Phillips and Conoco 2002 annual meetings.* The Proponents should not be able
to argue that they should be entitled to credit for ownership in a pre-merger entity but then
disregard the deadlines that would have been applicable to that entity.

The Staff has consistently granted no-action relief with respect to the omission of
a proposal when a proponent has failed to meet the deadline for submitting shareholder proposals
as required by Rule 14a-8(e). See, e.g., Wendy’s International, Inc. (available January 6, 2003)
(finding a proposal excludable when received one day after the deadline); International Business
Machines Corporation (available December 26, 2002); The Coca-Cola Company (available
December 24, 2002); SBC Communications Inc. (available December 24, 2002) (finding a
proposal excludable when received one day after the deadline); UGI Corporation (available
November 20, 2002) and Guest Supply Inc. (available October 20, 1998) (finding a proposal
excludable for being received one day after the deadline).

Alternatively, the Company believes that the Proposal may be omitted from its
2003 Proxy Materials in accordance with Rule 14a-8(f) because the Proponents have not
satisfied the eligibility requirements of Rule 14a-8(¢).

? We note that neither Green Century nor Missionary Oblates have asserted that they were formerly shareholders of
Phillips or Conoco.

* The date that the Phillips proxy statement for its 2002 annual meeting was released to shareholders was April I,
2002. Accordingly, the deadline for receipt of a proposal for inclusion in the proxy materials for a Phillips 2003
annual meeting was December 2, 2002. The date that the Conoco proxy statement for its 2002 annual meeting was
released to shareholders was April 2, 2002. Accordingly, the deadline for receipt of a proposai for inclusion in the
proxy materials for a Conoco 2003 annual meeting was December 3, 2002. The Company initially received the
Proposal on January 28, 2003, which was later than either of the deadlines that would have been applicable for the
2003 proxy materials of Phillips or Conoco. The Company’s 2003 annual meeting has been scheduled for May 6,
which is the same date as the Phillips 2002 annual meeting, and within 30 days of the date of the Conoco 2002
annual meeting, which was held on May 21, 2002. Because the date of the Company’s 2003 annual meeting has
not been changed by more than 30 days from the date of either of the Phillips or the Conoco 2002 annual meetings,
the deadline for receipt of shareholder proposals for the Company’s 2003 annual meeting should be calculated by
reference to the later of those meeting dates.

HOU03:893817.1
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The Company has not heretofore notified the Proponents of any procedural or
eligibility deficiencies because, in accordance with Rule 14a-8(f), the Company need not provide
such notice of a deficiency if the deficiency cannot be remedied. In this case, the deficiency of
the Proponents’ proposal is their failure to meet the deadline for submission set forth in Rule
14a-8(e). This deficiency cannot be remedied and, accordingly, the Company was not required
to provide the Proponents with notice of deficiency under Rule 14a-8(f).

Conclusion

For the foregoing reasons, the Company does not intend to include the Proposal in
the Company’s Proxy Materials. The Company presently intends to file its definitive Proxy
Materials for the 2003 Annual Meeting with the Commission on or about March 17, 2003.
Because the Company did not initially receive the Proposal until January 28, 2003, which is
approximately 48 days prior to the date the Company intends to file its definitive Proxy
Materials with the Commission, it is not possible for the Company to make its submission within
the prescribed period in Rule 14a-8(j). As a result, we request that the Commission permit the
Company to make its submission later than 80 days before the Company files its definitive proxy
statement under Rule 14a-8(j).

If the Staff has any questions with respect to the foregoing, or if additional
information is required in support of the Company’s position, please call me at (713) 229-1796.

Please acknowledge receipt of this letter and the enclosure by date-stamping the
enclosed copy of this letter and returning it to our waiting messenger.

Sincerely,

Coll, B e,

Kelly B. Rose

cc: The Green Century Balanced Fund (by FedEx)
The Missionary Oblates of Mary Immaculate (by FedEx)

Elizabeth A. Cook
ConocoPhillips

HOU03:893817.1



BAKER BOTTS ... 6 February 4, 2003

bee:  C. Michael Watson
Tull R. Florey
Steve Lindsey
(Baker Botts L.L.P.)

HOU03:893817.1
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January 27, 2003

Judy Lambheth
Corporate Secretary
ConocoPhillips

P.O. Bax 2197
Houston, TX 77232

BY FAX AND OVERNIGHT MAIL
Dcar Ms, Lambeth:

‘the Green Century Balanced Fund is filing the eaclosed shareholder resolution for wclusion in
ConocoPhillips” proxy statement pursuant to Rule 14a-8 of the (eneral Rulcs and Regulations of
the Securitius Exchange Act of 1934, A representative of the Filer will attend the stockholders”
mecting to move the resolution as required.

The Green Century Balanced Fund is the beneficial owner of 100 sharcs of ConocoPhillips
Conunoa Stock, Verification of ownership is cnclosed, We hawe held the requisitc number of
shares far over onc year and will continue to hold sufficicnt shares in the Company through the
date of the aanual sharchalder meeting,

Investors in the Green Century Balanced Fund seek to invest in those companics committed 10
strong financial performance as well as responsible environmental practices, as we belicve those
companics will prosper in thc long teem. In pamicular, we arc writing concerning
ConocoPhillips’ plans for potential oil and gas drilling on the coastal plain of the Arctic National
Wildlife Refuge, The Cireen Century Balanced Fund opposes all oil and gas exploration and
drilling on the coastal plain of the Arclic National Wildlifs Refuge, and, as a ConocoPhillips
sharcholder, usks that our Company preparc a report on the potential environmental impact of the
Company drilling for oil and gas in (he coastal plain of the Arctic National Wildlife Refuge. We
belivve that Phillips must assess and address the role that oil and gas exploration plays in
damaging vulncrable and unique ccosystems.

“Nincty-five percent of Alaska’s most promising oil-bearing lands urc already open for
development, but it is imperative that we coutinue W protect the wildlife, fish and wildenwss that
make up the rest of this invaluable part of our American hesitage.” That statement was made by
Former President Jimmy Carter in 1995 and is cven more compelling today.

PAGE 1

Consumers in the United States as well as around the world are increasingly interssted in

supporting companies that do not harm the unvironment. We believe that ConocoPhillips would

@ POINTEQ OR M v() BT PAPCR WITH U SASED IHXG



1-28-03; 3:22PM;CONOCO 12812934111 ® 37
A Yir4¢eupat JAN-28-03 15:48; PAGE 2/4

beaefit significantly it it werc to commit to preserving the Arctic National Wildlife Refuge.
Preserving the fragile ecosystem on the coastal plain of the Arctic Refuge will dramatically
enhance the company’s image with consumers. As you may know, a similar resolution was filed
with Phillips Petroleurn Company last year, and it received 5% of the sharsholder vote, This vote
demanstrated that a growing aumber of Phillips’ shareholders belicvo that drilling in the Arctic
National Wildlife Refuge is not in the best interests of our company. Phillips’ merger with
Conoco docs not alter this important fact.

We will gladly consider withdrawal of our proposal if ConocoPhillips commits to entering into an
agreecment that would satisfy the request set forth in the resolution.

We would be happy to discuss this resolution. We believe that this proposal is in the best
interests of ConocoPhillips and its sharebolders, as well as the patural environment.

We would appreciate it if you would copy us on correapondence related to this matter. We can be
rcached by phone at (617) 4R2-0800, by fax at (617) 422-088] or by e-mail at

aperTy@greencentury .com.

We look forward to hearing from you.

Sincerely,

Amy Perry

Green Century Capital Management, Inc
ina Curtis

‘Treasurer

Green Century Balanced Fund

Encl. Resolution Text
Ownership Verification
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Qil and Gas Drilling in the Coastal lain of the Arctic Nationgl Wildlife Refuoe

2003 ConocoPhillips Shareholder Resolution

WHEREAS: the Arctif: National Wildlife Refuge is the oaly conservation area in the nation that providcs a
complete range of Arctic and sub-Arctic ecasystems balanced with a wide variety of wildlife, including large
populations of caribou, muskoxen, polar bears, snow geese and 130 species of other migratory birds;

the 11.S. Fish and Wildlife Service considers the Arctie Refuge one of the finest cxamples of wildarness left on
the planes; and

the coas&l plain of the Arctic Refuge is the only section of Alaska's entire North Slope oot open for oil and gas
leasing, exploration and production:

RESOLVED the Sharehalders request that Board of Directors prepare a repart, at reasonablc cost and omitting
proprietary information, on the potential enviroaments! damage that would result from drilling for oil and gas in
the coastal plain of the Arctic National Wildlife Refuga. The repost should also cover the financial costs and
reputational risk, and the expected retum, from drilling in the coastal plain of the Arctic Refuge.

Supporting Statement

"Ninety-five percent of Alaska's mast promising oil-bearing lands are already open for development, but it is
imperative that we continuc to proteet the wildlife, fish and wilderncss that make up the rest of this invaluable
part of our American heritage,”™ —~ President Jimmy Carter (1995).

Ouce part of the largest intact wildoness arca in the United States, the North Slope now hosts one of the warld's

largest industrial complexes. In fact, oil companics already have access to 95 percent of Alaska's North Slope.
More than $500 miles of roads and pipelines and thousands of acres of industrial facilities spraw over same 400
square miles of once pristine asctic tundra. Oil-operations on the North Slopc annually cmit roughly 43,000 tons
of nitrogen oxide and 100,000 metric tons of methane, emissions that contribute to smog, acid rain, and global
waming.

The coastal plain is the biclogical heart of the Refuge, to which the vast Porcupine River caribou berd migrates
each spring to give birth. The Department of Interior has concluded that development in the coastal plain would
result in major adverse impacts on ths caribou population. Actording to biologists from the Alaska Department
of Fish and Game caribou inhabiting the oil fields do not thrive as well as members of the samc herd that seldom
encounter oil-related facilitics, '

The coastal plain is also the most impartant onshore denning area for the entire South Beaufort Sea polar bear
population, and serves as crucial habitat for muskoxen and for at least 130 bird species that gather there for
breeding, nesting and migratory activities.

Balanced against these priceless resources is the small potential for economically recoverable oil in the coastal
plain. In fact, the most recent federal estimate predicted that only 3.2 billion barrels would be economically
recoverable in the coastal plain - less than 6 months worth of ol for the United States,

Vou YES for this proposal, which will improve our Company’s reputation as a leader in covironmentally
respongible energy recovery. :

FINAIL 493 words, excluding title
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January 23, 2003

Ms. Kristina Curtis
Treasurer

Green Century Funds

29 Temple Place, Suite 200
Boston, MA 02111

Dear Ms. Curtis:

‘I'his letter i8 to confirm that as of January 23, 2003, Inveswors Bank & Trust Company, in
its capacity as Custodian, held 100 shures of Conocophilips Common Stook on behalf of the

Green Century Balanced Fund. These shares are held in the Banks position at the Depository
Trust Company registered in the Nominee of CEDE & Co.

Further, this is to confirm that the position in Conocophilips Common Stock, held by the
Bank on behalf of the Green Century Balanced fund haes exceeded $2,000 in market value (100
shares) for at least twelve months prior to January 23, 2003.

Plegse feel Gec o call me at (617) Y37-6357 should you have any questions.
Sincerely,
. -"{/ 4

Robin Marul}
Account Manager

200 Clarendon Street, PO, Box 9130, Hoston, MA (12117-9130 o 'lek (617) 330-6700
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Missionary Oblates of Mary Immaculate

Justice and Peace Office United States Province

January 30, 2003

Ms. Judy Lambeth

Corporate Secretary
ConocoPhillips

P.0.Box 2197
Houston, TX 77252 Fax: 281-293-6098

Dear Ms. Lambeth:

‘The Missionary Oblates of Mary Immaculate are a religious order in the Roman Catholic tradition
with over 4,000 members and missionaries in more than 70 countries throughout the world. We
are members of the Interfaith Center on Corporate Responsibility a coalition of 275 faith-based
institutional investors — denominations, orders, pension funds, healthcare corporations,
foundations, publishing companies and dioceses — whose combined assets exceed $110 billion. |
We are the beneficial owners of 7,800 shares of ConocoPhillips. Verification of our ownership of
this stock is enclosed. We plan to hold these shares at least until the annual meeting.

We are concerned about ConocoPhillips’ plans for the possible oil and gas drilling on the coastal
plain of the Arctic National Wildlife Refuge and request that our company prepare a report on the
potential environmental impact of doiny this. Also, we believe that ConocoPhillips would benefit
significantly if it were to comumit to preserving the Arctic National Wildlife Refuge because it
would enhance the company’s image with consumers,

It is with this in mind that I write at this time to inform you of our intention to co-file the enclosed
stockholder resolution with the Green Century Balanced Fund for consideration and action by the
stockholders at the annual meeting. [ hereby submit it for inclusion In the proxy statement in
accordance with Rule 14-a-8 of the Genereal Rules and Regulations of the Securities Exchange
Actof 1934,

If you have any questions or concerns on this, please do not hesitate to contact me.

Sincerely,

,&WP%W o;ua

Séamus P. Finn, OMI

Director

Justice, Peace and Integrity of Creation Office
Missionary Oblates of Mary Immaculate

391 Michigan Avenue, NE Washington, DC 20017-1516 Tel: 202-281-1608
' Fax: 202-636-9444
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Oil and Gas Drilling in the Coastal Plain of the Arctic National Wildlife
Refuge 2003 ConocoPhillips Shareholder Resolution

WHEREAS: the Arctic National Wildlife Refuge is the only conservation area in the nation that provides
a complete range of Arctic and sub-Arctic ecosystems balanced with a wide variety of wildlife, including
large populations of caribou, muskoxen, polar bears, snow geese and 180 species of other migratory birds;

the U.S. Fish and Wildlife Service considers the Arctic Refuge one of the finest examples of wilderness

left on the planet; and

the coastal plain of the Arctic Refuge is the only section of Alaska's entire North Slope not open for oil
and gas leasing, exploration and production;

RESOLVED, the Shareholders request that Board of Directors prepare a report, at reagonable cost and
omitting proprictary information, on the potential environmental damage that would result from drilling
for oil and gas in the coastal plain of the Arctic National Wildlife Refuge. The report should also cover
the financial costs and reputational risk, and the expected retum, from drilling in the coastal plain of the
Arctic Refuge. :

Supporting Statement

"Ninety-five percent of Alaska's most promising oil-bearing lands are already open for developmeny, but
it i imperative that we continue to protect the wildlife, fish and wilderness that make up the rest of this
{nvaluable part of our American heritage.” -- President Jimmy Carter (1995)

Once part of the largest intact wilderness area in the United States, the North Slope now hosts one of the
world's |argest industrial complexes. In fact, 0il companies already have access to 95 percent of Alaska's
North Slope. More than 1500 miles of roads and pipelines and thousands of acres of industria) facilities
spraw] over some 400 square miles of once pristine arctic tundra. Oil operations on the North Slope
annually emit roughly 43,000 tons of nitrogen oxide and 100,000 metric tons of methane, cmissions that
contribute to smog, acid rain, and global warming,.

The coasta] plain is the biological heart of the Refuge, to which the vast Porcupine River caribou herd
migrates each spring to give birth. The Department of Interior has concluded that development in the
coastal plain would result in major adverse impacts on the caribou population. Accordingto blologists
from the Alaska Department of Fish and Game caribou inhabiting the oil fields do not thrive as well as
members of the same herd that seldom encounter oil-related facilities.

The coastal plain is also the most important onshore denning area for the entire South Beaufort Sea polar
bear population, and serves as crucial habitat for muskoxen and for at least 180 bird species that gather
there for breeding, iesting and migratory activities.

Balanced against these priceless resources is the small potential for economically recoverable oil in the
coasta) plain. In fact, the most recent federal estimate predicted that only 3.2 billion barrels would be
economically recoverable in the coastal plain -- lcss than 6 months warth of oil for the United States,
Vote YES for this proposal, which will imprave our Company's reputation as a leader in environmentally
responsible energy recovery.

FINAL ' 493 words, excluding title
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*1 Exelon Corporation
Publicly Available March 15, 2001

LETTER TO SEC

February 16, 2001

SECURITIES AND EXCHANGE COMMISSION

DIVISIONS OF CORPORATE FINANCE

450 FIFTB STREET, Nw .

WASRINGTON, DC 20549

Re: Exelon Corporation

Shareholder Proposal submitted by Robert. B. Mills

Filing pursuant to Rule l4a-8 under the Securities Exchange Act

Ladies and Gentlemen:

On behalf of Exelon Corporation (the "Company”), and in accordance with Rule
14a2-8(3) under the Securities Exchange Act of 1934, as amended, we are filing six
(€} paper copies of (1) this letter and (2) the proposal and statement in support
thereof (the “Proposal”) submitted to the Company by Mr. Robert B. Mills (the
"Proponent). On November 2, 2000 and November 9, 2000, the Company received the
enclosed letters dated October 31, 2000 from the Proponent transmitting the
Proposal and requesting inclusion in the Company's proxy statement and form of
proxy for its 2001 Annual Meeting of Shareholders (the "“Proxy Materials"). This
letter is intended to notify the Securities and Exchange Commission (the
“Commission®) of the Company's beliaf that the Proposal may be properly omitted
from its Proxy Materials, and to set forth the Company's reasons for the intended
cmission.

Description of the Proposal

The Proposal is in the form of a resolution requiring Unicom and PECO “to build
new electrical generation from solar and wind powar sources to replace
approximately one percent (1%) of system capacity yearly for the next twenty years
with the goal of having the company producing twenty percent (20%) of generation
capacity from clean renewable sources in 20 years."

Summary of Company‘s Position
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~ On October 20, 2000, PECO Energy Company {"PECO"), tha Company and Unicom
Corporation ("Unicam®) consummated a share exchange and merger, pursuant to which
PECO became a wholly owned subsidiary of the Company, and pursuant to which Unicom
merged into the Company. As a result of the share exchange and merger, all of the
outstanding shares of PECO are owned by the Company and Unicom ceased to exist.

Accordingly, the Company believes that it may exclude the Proposal from its Proxy
Materials under Rule 1l4a-8(b) and (f) becauss at the time the Proponent submitted
the Proposal he did not hold the Company's voting securities for the holding
period set forth in Rule 14a-8{b). In fact, the Proponent's share ownership and
holding period for the Company's shares did not ccmmence until October 20, 2000,
the date of the share exchange and merger. Therefore, the Proponent has failed to
demonstrate his eligibility to submit a sharehclder proposal under the Rule l4a-8
as a holder of Company common stock.

Proposal May be Cmitted Under Rule 14a-B8(b)

Under Rule 14a-8(b), in order to be eligible to submit a shareholder proposal
pursuant to Rule l4a-8, a proponant must have continuocusly held at least $ 2,000
in market value, or 1%, of the company's securities entitled to be voted on the
proposal at the meeting for at least one year by the date of submission of the
proposal (and must continue to hold those securities through the date of the
mesting).

*2 The Proponent only became a shareholder of record of Campany common stock on
October 20, 2000, when his shares of Unicom common stock and PECO common stock
were exchanged for shares of Company comnon stock upen consumsation of the share
exchange and merger.

The Staff has consistently granted no-action relief with respect to the omission
of a proposal when a proponent has not held voting securities for the raquisite
period. See, e.g., Applied Power Inc. (available October 4, 1999); Oklahoma Gas
and Electric Company (available February 19, 1997); Burlington Northern Santa Fe
Corp. (available December 28, 1995); Exide Blectronics Group, Inc. (available
November 22, 1995); Owens-Illinois, Inc. (available February 13, 19835).

In each of thoge situations, the proponent acquired shares of the registrant
pursuant to a merger within one year of submitting a proposal to the registrant.
Notwithstanding the fact that the proponents had held shares in the acquired
companies for more than one year prior to the mergers, the Staff took tho position
that the proponents' holding pariocd for the registrants' shares bagan when the
proponents acquired the registrants' shares pursuant to the merger. The Staff
explajned that “in light of the fact that the transaction in which the propoment
acquired these shares appears to constitute a separate sale and purchase of
securities for purposes of the federal securities laws, it is the Division's view
that the proponent's holding period for the Company's shares [commenced when the
proponent acquired the Company's stock pursuant to the merger.}®™ Burlington
Northern Santa Fe Corp.

In the present case, the transaction pursuant to which Proponent acquired his
shares of Company common stock was also a merger, and involved .a separate sale and
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purchase of securities for purposes of the federal securities laws. For purposes

of Rule 14a-8(b), Proponent acquired his shares of the Company Common stock on

Octobaer 20, 2000 when the merger was consummatsd. Therefore, at the time Proponent
submitted the Proposal he had not owned, and by the time of the 2001 annual
shareholders meeting he will not have owned, the Company common stock for the
requisite one-year period. Consequently, the Company is permitted to exclude the
Proposal from its Proxy Materials because Proponent has not satisfied the

eligibility requirements of Rule l4a-8(b).

Conclusion

Based on the reasons set forth abovae, we hereby respectfully requeat confirmation
on bebalf of the Company that the Cammiasion will not recommend any enforcement
action if the Company crits the Proposal from its Proxy Materials relating to the
2001 annual shareholders meeting.

Pursuant to Rule 14a-8(j) the Company has notified the Proponent by letter dated
the same date hereof, together with a copy of this letter, of its intenticn to
omit the Proposal from ita Proxy Materials.

The 2000 annual meaetings of PRCO and Unicom were held on June 27,2000 and June
28, 2000, respectively., The proxy statement for these meetings provided a January
17, 2001 deadline for shareholder proposals for the 2001 annual shareholders
meeting. The Company has set April 23, 2001 as the date for its annual
shareholders meeting. In order to avoid sharsholder confusion, the Company has
kept the January 17, 2001 deadline for sharsholder proposals. The Company believes
that this is in compliance with Rule 1l4a-8(e)(2), even though such deadline is
later than the 120- and 80-day deadlines provided by both Rule 14a-8(e) and (3).
As a result, we request that the Commission permit the Company to make
itssubmission later than 80 days before the Company files its definitive proxy
statement under Rule 14a-8(j). Definitive copies of the proxy statement will be
£iled pursuant to Rule 14a-6(b) on or about March 23, 2001.

*3 If you have any questions concerning this matter, or if additional information
i3 required in support of the Company's position, please call me at (215) 841-4694.
Sincerely,

Todd D. Cutler
Assistant General Counsel
EXELON SM

2301 Market Street

P.O. Box 8699

Philadelphia, PA 18101-8699
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LETTER TO SEC

March 6, 2001

SECURITIES AND EXCHANGE COMMISSION

DIVISIONS OF CORPORATE FINANCE

450 FIFTH STREET, NW

WASHINGTON, DC 20549

Re: Exelon Corporaticn

Shareholder Proposal submitted by Robert. B. Mills

'Filing pursuant to Rule 14a-8 under the Securities Exchange Act

Ladies and Gentlemen:

We have reviewed Mr. Robert B. Mills' latter, dated February 27, 2001 (copy
enclosed), responding to the no-action letter request of Exelonm Corporation (the
"Company”) seeking to exclude his proposal from the Coxpany's proxy statemant and
form of proxy for its 2001 Annual Meeting of Shareholders (the "“"Proxy
Haterials™). In response to Mr. Mills' letter, we are filing six (6) paper copies
of: 1) this letter, and 2) Mr. Mills®' letter dated Fabruary 27, 2001.

Mr., Mills' arguments are without merit. Mr, Mills' response is based on three
points: 1) that the Company has "failed to object in a timely manner® under Rule
14a-8(f); 2) that Mr. Mills continuass to own PECO Energy common stock; and 3) that
exclusion of the proposal breaches the "contract® created by the *""invitation™ for
shareholder proposals in PECO Energy's 2000 proxy statemant.

Rule l4a-8(f)

Mr. Mills states that Rule l4a-8(f) requires a company to notify the proponent
within 14 calendar days after receiving a proposal of any procedural or
eligibility deficiencies. He argues that by "fail(ing) to object in a timely
manner...the proposal should be allowed on this basis alone.” Rule l4a-8(f)
clearly prevides that "a company need not provide you such notice of a deficiency
1f the deficiency cannot be remedied.”™ In this case, the deficiency of Mr. Mills'
proposal is his failure to own Company common stock for the requisite one-year
period. This deficiency cannot be remedied and, accordingly, the Campany was not
required to provide Mr. Mills with notice of deficiency undar Rule 1l4a-8(f).

PECO Energy Common Stock Ownership

Mr. Mills states that "I continue to hold PECO Energy Co. stock dated November
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10, 1997." Mr. Mills is mistaken. Under the terms of the mergar agreement, at the
completion of the first step exchange, each shure of PECO Energy Company stock was
automatically converted into one share of Exelon common stock. As a result of the
one-to—one exchange ratic of PECO Energy shares to Exelon shares, no exchange of
stock certificates was required by the Company, unless the securities wera to be
sold or transferred. This was explained in a letter sent to shareholders shortly
after the closing of the merger (copy enclosed).

Mr. Mills® assertion that he continues to hold PECO Energy stock is simply not
correct. In fact, Mr. Mills concedes this in his response letter: "PECO Energy has
become a wholly owned subsj.dia:y of Exelon and svery share of PECO Energy is equal
to a share of Exelon as per the merger agreement (1:1)." The fact is that all of

PECO Energy's shares are owned by Exelon. Mr. Mills' certificates represent shares
of Exelon stock.

2000 Proxy Statement

*4 Mr. Mills argues that PECO Energy's 2000 proxy statement disclosure of the
shareholder proposal deadline for its 2001 annual meeting is an ""invitation" and
a "contract." It is neither. Rule l¢a-5{e) requires that all proxy statements
disclose the deadline for submitting shareholder proposals for inclusion in the
registrant's proxy statement and form of proxy for the registrant's next annual
meeting. In compliance with Rule l4a-5(e), PECO Energy disclosed the deadline for
PECO Energy's 2001 annual meeting. Such disclosure is neither an invitatiom nor a
contract, rather it is mere compliance with Commission Rule l4a-S5{e). Furthermore,
tha disclosure ralates to PECO Energy's next annual meeting. It doss not relate to
Exelon Corporation's 2001 annual meeting. In the event the merger discussed in the
2000 proxy statement was not consummated, PECO Energy would have conducted a 2001
annual meeting of shareholders at which PECO Energy's public shareholders could
have made proposals and voted. The merger, however, was consummated on October 20,
2000 and thers are no longer any publicly held shares of PECO Energy eligible to
vote at PECO Energy's 2001 annual meeting.

Proposal May be Onmitted Under Rule 1l4a-8(b)

Under Rule 14a-8(b), in order to be eligible to submit a shareholder proposal
pursuant to Rule 14a-8, a proponent must have continuously held at least $2,000 in
market value,. or 1%, of the caompany's securities entitled to be voted on the
proposal at the meeting for at least cne year by the date of submission of the
proposal (and must continue to hold those securities through the date of the
meeting) .

The Staff has consistently granted no-action relief with respect to the omission
of a proposal when a proponent acquired shares of the registrant pursuant to a
mergexr within one year of submitting a proposal to the registrant. See, e.g..
Applied Power Inc. {available Octobaer 4, 1999); Oklahoma Gas and Blectric Company
(available February 19, 1997); Burlington Rorthern Santa Fe Corp. {available
Dacember 28, 1995); Exide Electronics Group, Inc. (available November 22, 1995);
Owens~Illinois, Inc. (available February 13, 1985).
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In the present case, the transaction pursuant to which Mr. Mills®' acquired his
shares of Company conmon stock was also a merger, and involved a separate sale and
purchase of securities for purposes of the federal securities laws. For purposes
of Rule 14a-8(b), Mr. Mills acquired his shares of Company common stock on October
20, 2000 when the merger was consurmated. Therefore, at the time he submitted his
proposal, he had not owned, and by the time of the 2001 annual shareholders
meeting he will not have owned, Company common stock for the requisits one-year
period. Consequently, the Company is permitted to exclude Mr. Mills® proposal from
its Proxy Materials because Mr, Mills has not satisfied the eligibility
requirements of Rule 1l4a-8(b).

If you have any questions concerning this matter, or if additional information is
required in support of the Company‘'s position, please call me at (215) 841~ 4694.
*5 Sincerely,

Todd D. Cutler

Assistant General Counsel

LETTER TO SEC

Fabruary 27, 2001

TO: SECURITIES AND EXCHANGE COMMISSION

OFFICE OF CHIRF COUNSEL, DIVISION OF CORPORATION FINANCE

450 FIFTH STREET, NW

WASHINGTON, DC 20549

Re: Shareholder response to Exelon Corp. request to omit the
Invest in Clean Energy (ICE) Proposal from proxy statement.
Dear Commissioners,

Please allow me to summarize what has happened. I submitted a shareholder
proposal to both PECO Energy Co. and Unicom Corp. on October 31, 2000 that is
entitled Invest in Clean Energy (ICE) Proposal. The two companies officially
merged October 20, 2000. I was invited to exchange my Unicom Corp. shares for
Exelon shares in November 2000, which I did. I continue to hold PECO Energy Co,
stock dated November 10, 1997 (62 shares). Last week I received a brief from
Exelon Corp. counsel Todd D. Cutler which seeks to omit the proposal from the

Exelon proxy statement based on Rule l4a-8(b) and (f), has not owned stock for 1
yoar.

My response:
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1. Rule 14a-8 (f) says the company has 14 calendar days to obiject to a proposal
based on procedural or eligibility deficiencies. They waited three and a half
months. They therefore failed to object in a timely manner, and the proposal
should be allowed on this basis alone.

2. Exelon counsel says quote, "The Proponent only became a shareholder of record
of Company common stock on October 20, 2000, when his shares of Unicom common
stock and PECO common stock were exchanged for shares of Company cammon stock npon
consummation of the share exchange and mergar.® This is incorrect. I continue to
hold PECO Energy Co. stock dated November 10, 1997. PECO Energy has become a
wholly owned subsidiary of Exelon and every share of PECO Energy is equal to a
share of Exeslon as per the merger agreement (1:1). I'm sure the merger has upset
the record keeping at the new company, so perhaps they wers not aware of this.

3. Last spring PECO Energy and Unicom Corp. iasued a joint proxy statement as the
stockholders voted in favor of the merger. In that joint proxy statement, on page
152 there is an invitation to stockholders to present proposals for the next year,
with a deadline of January 17, 2001. I filed this proposal in a timely manner
{October 31, 2000), with the propert word limit, proof of stock ownership, amount
of stock value, and other procedural requirements.

I have learned from Exelen Corp. counsel Scott Peters that it is Exelen's
position that no one may submit a propesal to the Company this year bacauss no one
has held Exelon stock for the requisite 1 year. This is a breach of contract, ths
contract being on page 152 of the last years proxy statemsnt and the breach being
not allowing anyone to exercise that invitation and right to present proposals to
the stockholders.

4. Exelon counsel Todd Cutler cites five cases where sharsholders were not
allowed to present proposals following mergers bacause they had not held the new
stock long enough. This case is totally different for the following reasons, a,) I
owned stock in both companies b.) 1 only exchanged the stock of one of those two
companies c.) PECO Energy has become a wholly owned subsidiary of Exelon Corp. and
every share of FBECO equals a share of Exelon, and I still have those shaxes of
PECO with a date of November 10, 1937. d.) Failure to allow any proposals
significantly reduces the rights of shareholders as eavisioned by Rule l4a-8.

%6 5, Rule 14a-8 (j) (1) states, ", if the cowpany demonstrates good cause for
missing the deadline.”™ I sent them this proposal over three and a half months ago.
Their failure to respond for such a long time has no good cause. This last minute
attempt to omit the proposal is based in incompetent managemant.

I call the Commissions atteantion tothe fact that Unicom asked for a waiver of
Rule 1l4a-8(j) last year, again for no real reason other than incompetence. (copy
enclogsed) The year before they lost my proposal for almost two months in an
employees “IN" box.

This last minute request to omit the proposal should be denied because there is
no good reason they waited till the last minute to file it. I will have preciocus
little time to consider thelr opposing statement, the Commission will have to rule
quickly on the case, and the proxy statement will be pzinted barely a month before
the annual meeting. Exelon has stated no good reason for this to be.
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6. I request the Commission to please allow the ICE Proposal to be included in
the Exelon Coxp. proxy statemsnt and for debate and vote at the annual meeting of
shareholders. I would also like to correct Todd Cutler's mistake on page 3 of his
brief. The Exelon annual meaeting is April 24th, 2001 at the Hyatt Ragency O'Hare
near Chicago, not April 23rd as he says in h.la brief. This is just more evidence
of bad management on their part.

Sincerely,
Robert B. Mills

SEC LETTER

1934 Act / 3 -- / Rule 14A-8
Mazech 15, 2001
Publicly Available March 15, 2001

: Exslon Corporatioa
Incaming letter dated February 16, 2001
The proposal relates to Exeslon's snergy sources.

Thexe appears to be soms basis for your view that Exelon may exclude ths proposal
under rule l4a-8(b), because at the tims the proponent submitted the proposal ha
did not own for one year 1% or $2,000 in market value of securities entitled to be
voted at the meeting, as required by rule 14a- 8(b). We note in particular that
the proponent acquired shares of Exelon's voting securities in connection with a
plan of merger involving Exelon. In light of the fact that the transaction in
which the proponent acquired thesa shares appears to constitute a separate sale
and purchase of securities for purposes of the federal securities laws, it is ocor
view that the proponent's holding period for Exelon shares did not coxmence
earlier than October 20, 2000, the effective tims of the merger. Accordingly, we
will not recommend enforcement action to the Commiasion if Exelon cmits the
proposal from its proxy materials in reliance on rule 14a-8(b}.

We note that Exelon did not fiie its statement of objections to including the
proposal at least 80 days before the date on which it will file definitive proxy
materials as required by rule 14a3-8(j) {1). Noting the circumstances of the delay,
we do not waive the 80-day requirement.

Sincerely,

Lillian X. Cummins
Attorney-Advisor
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DIVISION Or CORPORATION FIMANCE

INFORMAL PROCEDURES REGARDING SHAREROLDER PROPOSALS

*7 The Division of Corporation Finance believes that its responsibility with
respect to matters arising under Rule 14a-8 [17 CFR 240.14a-8}, as with cother
matters under the proxy rules, is to aid those who must comply with the rule by
offering informal advice and suggestions and to determine, initially, whether or
not it may be appropriate in a particular matter to recomend enforcement action
to the Commission. In codnecticn with a shareholder proposal under Rule 14a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
matarials, as well as any information furnishedby the proponent or the proponent's
representative. '

Although Rule 14a-8(k) does not requirs any communications from shareholdezs to

the Commission's staff, the staff will always consider information concerning

alleged violations of the statutes administered by the Commission, including

argument as to whether or not activities proposed to be taken would be violative

of the statute or rule involved. The receipt by the staff of such iaformation, -
however, should not be construed as changing the staff's informal procedures and
proxy review into a formal or adversary procedurs.

It is important to note that the staff's and Caomission's no-action responses to
Rule 14a~8(3]) submissions reflect only informal views. The dsterminations reached
in these no-action letters do not and cannot adjudicate the merits of a company's
position with respect to the proposal. Only a court asuch as a U.S. District Court
can decide whether a company is obligated to include shareholder proposals in its
proxy materials. Accordingly a discretionary determination not to recommend or
taka Commission enforcement action, does not precludes a proponent, or any
shareholder of a company, from pursulng any rights he or she may have agalnst the
company in court, should the management cmit the proposal from the company’s proxy
material.

Securities and Exchange Commission (S.E.C.)
2001 WL 276486 (S.E.C. No - Action Letter)

END OF DOCOMENT
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(SEC No-Action Letter)

*1 Applied Power Inc.
Publicly Available October 4, 1999

LETTER TO SEC -

September 3, 1999

OFFICE OF CHIEF COUNSEL

DIVISION -OF CORPORATION FINANCE

SECURITIES AND EXCHRARGE COMNISSION

450 FIFTR STREET, N.W.
WASHINGTON, DC 20549

Re: Applied Power Inc.

SEC File No. 1-11288

Filing Pursuant to Rule lda-8(3)

Shareholdexr Proposal Submitted by Mr. John Chevedden

Ladies and Gentlemen: .
On behalf of Applied Power Ino., 2 Wisconsin corporation {the "Company®), and in
accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as
amended, we are filing six (6) paper copies of this letter, the proposal in tha
form of a proposed shareholder resolution and supporting statement (the
"pProposal®) submitted by Mr. John Chevedden {the "Proponent”}, and the other
enclosures referred to herein. One copy of this letter, with copies of all
enclosures, is being simultaneocusly sent to the Proponent.

On behalf of the Company, we hereby notify the Securities and Exchange Commission
(tha "Commission®} and the Proponent that the Company does not intend to include
tha Proposal in the Company's proxy statement and form of proxy for its 2000
Annual Meeting of Shareholders {the "Proxy Materials") for the reasons set forth
below. We submit this letter to respectfully request that the Staff advise the
Company that it will not recommend any enforcemeat action to the Commission if the
Proposal is not included in the Proxy Materials.

The Company presently intends to file its definitive Proxy Materials for the 2000
Annual Meeting with the Commission on or after November 22, 1999.

Summary of Company's Position

Copr. © West 2003 No Claim to Orig. U.S. Govt. Warks

hitp=//print. westlaw.com/delivery html?dest=atp&dataid=B0055800000012630003538414BL.. 1/8/2003



Page 3 of 11

1999 WL 792497 Page 2
(Cite as: 1999 WL 792497 (S.E.C. No - Action Letter))

In summary, the Company believes that it may exclude the Proposal from its Proxy
Materials under Rule 14a-8(b) and (f) because the Proponent has failed to
demonstrate his eligibility to submit a shareholder proposal pursuant to Rule 14a-8

after having been notified of the applicable requiremants and being given an
opportunity to do so. -

Description of the Proposal

On July 26, 1999, the deadline (as disclosed in the Ca\p;ny“s 1999 Annual Meeting
Proxy Statement) for submitting sharsholder preoposals for incluaion in the
Company's Proxy Materials under Rule 14a-8(e), the Company received via fax the
enclosed letter dated July 26, 1999 from the Propcnent transmitting the Proposal.
The Proposal is in the form of a reaolution recommending that "sharsholders have
the opportumity to vote on poison pills.”

With regard to his eligibility to submit a shareholder proposal in accordance
with Rule 14a-8, the Proponent's letter stated: "I own 85 shares of Applied Powsr
stock since July 1998 and I will hold the required amount of stock until after the
next sharsholder meeting."

Notification of Deficiencies and Failure to Remedy

As counsel for the Campany, the undersigned responded to the Proponant's July 26,
1999 letter with the enclosed letter dated August 6, 1999 (the “August 6 Lattex"}.
In accordance with Rule 14a-8(f), the August 6 Latter: (1) advised the Proponentof
the eligibility requirements set forth in Rule 14a-8(b}; (2) advised the Proponent
that the Company's transfer records reflected that he had owned of record 85
shares of Applied Power common stock, the Company's only outstanding class of
voting securities, only since July 31, 1998, when the 100 shares of ZERO
Corporation stock that he had owned were cooverted into 85 shares of Applied Power
stock upon consummation of the merger by which Applied Power acquired ZERO:; (3)
reminded the Proponent that in connection with his attempt to submit a shareholder
proposal to the Company last year, the Division of Corporation Finance expressed
the view that his holding period for the Company's shares did not commence earlier
than July 31, 1998, the effective time of the merger:; (4) informed the Proponent
it was the Company's position that he had not demonstrated that he was eligible to
submit a sharsholder proposal for the Cozmpany's 2000 Annual Meeting pursuant to
Rule 14a-8 and, accordingly, without addressing or waiving other possible bases
for exclusion, the Company intended to excluda his proposal for that reason; and
{5) invited the Proponent to demonstrate that he was in fact eligible to submit a
proposal under the requirements set forth in Rule 14a~8(b) and notified him of the
time frame for his response.

+#2 The Compeny did not receive any response to the August & Letter within the 14
day period provided in Rule 14a-8(f), other than the resubmission of the same
proposal on August 10, 1999, two weaks after the July 26, 1399 deadline for
submitting shareholder proposals pursuant to a Rule 14a-8. A copy of the
resubmission, dated August 10, 1999, is enclosed. Although a coxmpany need not
provide a proponent notice of a deficiency if the deficiency cannot be remedigd,
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such as the failure to submit a proposal by the Company'’s properly determined
deadline, the undersigned nevertheless advised the Proponent, by latter dated
August 23, 1999, a copy of which is enclosed, that the Company intended to exclude
the Proposal because of the Proponent's ineligibility and untimeliness.

Grounds for Exclusion -- The Proposal May be Omitted Under Rule 1da-8(b} and (f)

Under Rule l4a-8(b), as the Proponent was notified in the August € Leatter, in
order to be eligible to submit a shareholder proposal pursuant to Rule 14a-8, Mr.
Chevedden must have continuously held at least $2,000 in market value, or 1%, of
the Company's securities entitled to be voted on the Proposal at the meeting for
at least one year by the date he submitted the Proposal (and must continue to hold
those securities through the date of the meating).

The Company’s transfer agent has advised us that Mr. Chevedden only bscame a
shareholder of record of Company common stock on July 31, 1998, when his 100
shares of ZERO common stock were converted into 85 shares of Company common stock
upon consummation of the merger in which ZERO bacame a wholly owned subsidiary of
the Company. Mr. Chevedden has not claimed or demonstrated beneficial ownership of
any shares other than the shares hs holds of record.

—<

Applied Power Inc. {October 6, 1998),/a copy of which is enclosed, the
‘Divis 3ed the view that Mr. Chevedden's holding
period for the Coampany's shares did not commence earlier than July 31, 1998, the
effective time of the merger, and accordingly indicated that the Division would
not recommend enforcement action to the Commission if the Company omitted the
proposal be was attempting to submit last year from its proxy materials on the
basis of Rule léa-8(f). Mr. Chevedden appealed the Division's no-action position
to the Commission. The Commission determined not to review the Division'a

no-action position and so advised Mr. Chevedden in its letter dated November 25,
1998, a copy of which is also enclosed.

The Staff has consistently granted no-action relief with respect to the cmission
of a proposal when a proponant has not held voting securities for the requisite
period. See, e.g., Gannett Co., Inc, {(avail. January 4, 1996); Ann Tayl
Corporation (avail. March 1T, I398)7 and ‘Gayloxd Container Corporation (avail.
November 6, 1996). The Staff has also consistently granted no-action reliefwith
respact to the omission of a proposal when a proponent fails to supply documentary
support regarding the cwnership requiremsnt within the prescribed tims period
after receipt of a registrant's request. See Unocal Corporation (avail. February
25, 1997); Commercial Federal Corporation (avail. August [*8] 28, 1996); and SBC
Communications, Inc. {avail. September 6, 1996). Accordingly, the Company intends
to onit the Proposal _trom the Proxy Materials.

Conclusion

*3 The August 6 Letter gave Mr. Chevedden the opportunity to demonstrate that he
was eligible to submit a sharevholder proposal to the Company pursuant to Rule l4a-8
. Since he was not the registered holder of the requisite amount of Company common
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stock for at least one year by the date he submitted his Proposal on July 26,
1999, and he has not made any claim or submitted any proof that he has been the
beneficial owner of the requisite amount of Compahy common stock for the requisite
period, he has failed to demonstrate such eligibility. His August 10, 1999
resubmission after the Rule l4a-8 deadline was untimely.

Accordingly, as Mr. Chevedden was advised in the Angust 6 Letter, without
addresaing or waiving other possible bases for axclusiaon, the Company intepds to
eﬁm;p?aﬁ Because the Proponent has failed to demonstrate his
&Yigibility to submit a shArehdlder proposal under Rula l4a-8 as a holder of

Company comeon stock.

We hereby request on behalf of the Company that the Staff not recommend any
enforcement action if the Froposal is sxcluded from the Proxy Materials for the
teasons discussed in this letter.

If you have any guestions concerning this matter, or if additional information is

required in support of the Company's position, please call the undersigned at
414-277-5115. )

Very truly yours,

Bruce C. Davidson

QUARLES & BRADY LLP

411 East Wisconsin Avenue
Milwaukee, Wisconsin 53202-4437

414/277-5000

LETTER TO SEC

September 22, 1999

OFFICE OF CHIEF COUNSEL

MAIL STOP 3-11

DIVISION OF CORPORATE FINANCE
SECURITIES AND EXCHANGE COMMISSION
450 FIEFTH STREET, NW

WASRINGTON, DC 20549
APPLIED POWER INC. (AEW)
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Rebuttal to No-Action Request

SEC File No. 1-11288

Ladies and Gentleman:’

This responds to the Applied Power Inc. September 3, 1999 no-action request.
Rule 14a-8(g) states "the burden is on the company to demonstrate that it is
entitled to exclude a proposal.”

Company Deficlency in Untimely Filing of No-Action Request

OUnder the new 14a-8 Rules adopted by the Commission in 1998 the company is
deficient in its untimely filing of no-action request. Rule 14a-8(3j) (1) requires
that the company "must file its reasoms with the Commission no later than 60
calendar days beforeit files its definitive proxy statement.” Since the company
has specified November 22, 1999 as a date to file its definitive proxy statement,
it must have submitted its no—action request on September 3, 1999, 80-days priorx,
to meet the deadline.

These are the company's 1995-1998 dates of submitting its definitive proxy

statement:
File Size

Company name Format Form Type Date Filed (Bytes)
APPLIED FOWER IRC [text] DEF 1l4A {11/23/19958) 69786
APPLIXD PORERR INC [text] DEFAl4A (11/18/199T) 9157
APPLIED POWRR INC [text] DEF 1l4A (11/19/1996) 114481
APPLIED POWEBR INC [text] DEFAl4A (11/19/1996) 9371
APFLIED PORER IRC [text] DEF 14A (11/22/1995) 59915

*4 The company has led the proponent to believe that the no-action requaest was
not submitted and received by the Commission until after September 3, 1999 -- the
date of the letter. Rule 14a-8(j) (1) requires that the proponant receive the
no-action request simultaneously. "The company must s -, provide the
proponent with a copy of its submission.” The proponent ot receive a copy of
the company no-action request until after September 3, 1999.

Furtbermore the Commission staff may permit -- but is not required to permit -—- a
late submission, but only "if the company demonstrates good cause for missing the
deadline.” The company has not provided “good cause” or any explanation whatsoever.

The propcnent submitted the sharehclder resolution timely, giving the company
approximately 40 days to draft and submit its no-action request.

Rule 14a-8(3) (1) spacifically states:
j. Question 10: What procedures must the company follow if it intends to exclude
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my proposal?

1. If the company intends to exclude a proposal from its proxy materials, it must
file its reasons with the Commission no later than 80 calendar days before it
files its dofinitive proxy statement and form of proxy with the Commission. The
company must simultanecusly provide you with a copy of its submission. The
Commission staff may permit the company to make its aubmission later than 80 days
before the company files its definitiva proxy statement and form of proxy, if the
company demonstrates good cause for missing the deadline.

Based on the foregoing, it is respectfully requested that the Staff issue a
detexmination that it is unable to accept the company's untimaly no-action request.

In the alternative, the proponent's stock ownership since July 1998 materially
mests the requirement. It meets the intent of the Rule l4a-8 to prevent non-
shareholders from buying stock at the last minute to submit a shareholder
resolution. This deserves particular attention since the company controlled the
date of the merger. Thus the company-controlled date could result in an
interpretation of a narrow miss of the ownership period.

The bast claim that the company can make ia that under its interpretation,
ownership fulfills more than 98% of the time period required. The first ccmpany
no-action letter cited in its "Grounds" heading concerned less than two months of
stock ownership.

Response to Company "Grounds™

The company lists previous no-action determinations in its Grounds heading -- all
without comment or analysis of the specific application to its no-action request.
There are major distinctions between this shareholder resolution and the company's
first referenced no-action determination, Gannett Co., Inc. 01/04/1996:

1) Gannett is two sharsholder proposals.

2) The topics of the Gannatt proposals are not established shareholdsr resolution
topics and would probably be excluded sclely by other Rule 14a-8 Rules. Tha first
proposal mandates that the company not aeek blatantly anti- Semitic articles. The
second proposal mandates a corporate fine of $100,000 for each such publication.

#5 3) Gannett concerns less than two months of stock ownership. "He held the
stock for less than two months prior to submitting the proposal.*®

4) Gannett does not involve a company-controlled date as an issue in determining
the start-date of stock ownership. With this resolution the proponent clearly had
no control over the exact date of the merger. This is significant since the number
of days in question herm are at most 5 days. For the majority of shareholder
resolutions, the qualifying stock ownership purchase date is set by the
shareholder, the date the shareholder buys the company stock.

The Commission staff advised the proponent that it cannot £ind the second letter
cited by the company, the Ann Taylor Stores Corporation letter (Maxrch 13, 1996)
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cited by the company. The staff said the letter may have never been published.

Rule 14a-8(b) (2)

The company introduces the moot point of the proponent submitting stock ownership
verification when the proponent is a registersd holder of its stock. The company )
argues rules that ware superseded by the 1998 reviasion of Rule 14a-8. J

Rule 14a-8(b) (2) states that if the proponent is the registered holder of
securities the company can verify proponent eligibility on its own. The
shareholder must verify ownership to the company only if the proponent is not a
rogistered holder.

The proponent ia a registered sharsholder and this is confirmed by the company in
its September 3, 1999 letter.

Rule l4a-8(b) (2) specifically states:

2. If you are the registered holder of your securities, which means that your
name appears in the company's records as a sharsholder, the company can verify
your eligibility on its owm ... .

Thus the additional cited letters are moot: Unocal Corp., 02/25/1997, Commercial
Federal Corp., 08/28/1996, SBC Communications Inc., 09/06/1996,

Letter to the Commission Unangwered b'y the Company

The proponent's October 28, 1998 leotter to the Commission was unanswered by the
company. The letter stated the unintended result of the October 6, 1998 Commission
Response is that all 6,100 Zero Corporation shareholders are locked out of the
shareholder resolution process for 2-1/2 years at Applied Power, the merged
company. The 6,100 shareholders includs 5 institutional zhareholders that each
held from B% to 3% of Zero Corporation stock.

Under this response, 2001 is the earliest date any of the 6,100 shareholders, who
held Zero stock in January 1998 could present a resolution on the merged company
proxy statement. :

The date of stock ownership in the merged company, Applied Power was determined
to be July 31, 1998. Meanwhile the Applied Power sharehoclder resolution deadline
is approximately July 23, 1999 for the January 2000 shareholder meeting. Thus July
23, 2000 is the earliest deadline date that the former Zero shareholders can file
a resolution with the required one year of ownership. This will raesult in the
January 2001 meeting being the earliest meeting to present a shareholder
resolution. . '

*6 This additionally means that it will take 3 years before NYCERS can present
its resolution (to not count abstentions) on the Applied Power proxy. This
resolution was originally submitted for the Zerc Corp. February 1938 resolution
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deadline. Zero did not contest this resolution which was submitted well in advance
of its merger agreement. Thus NYCERS will be delayed from February 1998 to January
2001.

The legislative intent of one year ownership 1s to pravent shareholders from
becoming eligible to submit sharsholder resolutions by buying stock at thas last
minute. The legislative intent is not served by automatically disqualifying
tenured shareholders from the resclution process for a 2-1/2 year pericd when
companies merga. This is a significant legal lapse of the shareholder right to
submit resolutions, particularly in this era of merger activity.

Rule Change Request

The Ruls Change Request submitted previously to Jonathan G. Katz, Secretary,
Securities and Exchange Commission, could provide another means and/or additional
support to qualify proponent stock ownership. The investigation and analysis of
this Rule Change may provide additional support for publication of this resolution.

Conclusion

The reasons the company gives for omitting this proposal from the company's proxy
material are a pretext to prevent stockholders from voting on an important
proposal topic simply because management opposes it. Resolutions that give
shareholders the opportunity to vote on poison pills receive high shareholder
votes. The Investor Responsibility Research Center reported a 1998 average vote of
56% shareholder approval on this topic.

For instance, Northrop Grumman (NOC) announced 639% approval of thls topic at its
May 19, 1999 shareholder meeting.

Significantly the company no-action letter has no argument regarding the content
of the resolution, a well-astablished shareholder resolution topic recommended by
many institutional shareholders and indepandent proxy analysts.

Consequently, the Staff is urged to reject all company cbjections. There is no
legitimate reason to disenfranchise the company's stockholders particularly when
this topic consistently receives high sharqholder support.

Based on the foregoing, it is respectfully requested that the Staff issue a
determination that:

1) The company's no-action request is untimely and/or
2) It is unable to concur with the company's views on all points.

It is respectfully requested that the Staff's determination be faxed directly to
310/371-7872, simultaneous with its transmission to the company.
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Sincerely,
John Cheveddan

Applied Power Inc. Shareholder

SEC LETTER

1934 Act / 8 -~ / Rule 14A-8
October 4, 1999

Publicly Available October 4, 1999

.

Re: Applied Power Ing.
Incoming letter dated September 3, 1999

The proposal relates to not adopting or maintaining any rights plan without priorx
shareholder approval.

There appears to be some basis for your view that Applied Powsr may exclude the
proposal under rule 14a-8{f), because at the time the proponent sulmitted the
proposal he did not own for ona year 1% or $ 2,000 in market value of securities
entitled to be voted at the meeting, as required by rule i4a-8(b). We note in
particular that the proponent acquired shares of Applied Power's voting securities
‘in connection with a plan of merger involving Applied Power. In light of the fact
that the transaction in which the proponent acquired these shares appears to
constitute a separate sale and purchase of gecurities for purposes of the federal
securities laws, it is our view that the proponent's holding period for Applied
Powar's shares did not commence earlier than July 31, 1998, the effective time of
the merger. Accordingly, we will not recommend enforcement action to the
Commission if Applied Powar omits the proposal from its proxy matarials in
rellance on rules l4a-8(b) and 14a- 8(f).

+7 Sincerely,
Carolyn Sherman

Special Counsel

DIVISION OF CORPORATION FIHMANCE
INPORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS
The Division of Corporation Finance belleves that its responsibility with respect
to matters arising under Rule 14a-8 {17 CFR 240.142-8), as with other matters

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works

http://printwwtlaw.com/delivety.html?dést‘—"atp&dataid=B005580000001263000353841438.3 1/8/2003



Page 11 of 11

1995 WL 792497 Pago 10
(Cite as: 1999 WL 792497 (S.E.C. Na - Action Letter))

under the proxy rules, is to aid those who must comply with the rule by offering
informal advice and suggestions and to determine, initially, whather or not it may
be appropriate in a particular matter to recommend snforcement action to the
Commission. In connection with a shareholder proposal under Rule l4a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Compeny's proxy
materials, as well as any information furnished by the proponent or the
proponent ‘s representative.

Although Rule l4a-8(k) does not require any communications from shareholders to
the Commission's ataff, the staff will always consider information concerning
alleged violations of the statutee administered by the Commission, including
argument as to whether or not activities proposed to bs taken would be vioclative
of the statute or rule involved. The receipt by the staff of such information,
however, should not be construed as changing the staff's informal procedures and
proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission'’s no-action responses to
Rule 14a-8(j) submisaions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the marits of a company's
position with respect to the proposal. Only a court such as a U.8. District Court
can decide whether a company is obligated to include sharsholder proposals in its
proxy materials. Accordingly a discretionary detemmination not to recommend or
take Commission enforcement action, does not preclude a proponent, or any
shareholdar of a company, from pursuing any rights he or she may have against the
company in court, should the management omit the proposal from the campany's proxy
matezial.

Securities and Exchange Commission (S.E.C.)
1999 WL 792497 (8.E.C. No - Action Letter)

END OF DOCUMENT
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(SEC No-Action Letter)

*1 Oklahcma Gas and RBlectric Company
Publicly Availablae February 19, 1997

LETTER TO SEC

January 6, 1997

Securities and Exchange Commission

Division of Corporation Finance

450 Fifth Street, N.W.

Washington, D.C. 20549

Attention: Office of the Chief Counsel

Ra: Oklabhoma Gas and Electric Company and OGE Energy Corp.

Shareholder Request Pursuant to Rule 1ia-8 under the Securities Bxchange Act of
1934 .

Ladies and Gentlemen:

on behalf of our clients, Oklahoma Gas and Rlectric Company ("OGEE®) and OGE
Energy Corp. ("OGE Energy”), we are submitting this letter pursuant to Rule
1l4a-8(d) of the General Rules and Requlations of the Securities Exchange Act of
1934, in reference to OGE Energy's intention to omit a shareholder proposal from
the proxy statement and form of proxy (the "Proxy Materials™) for its 1997 annual
meeting,

OG&E received a shareholder proposal {the "Prcposal®), dated October 22, 1936
from Mr, Fred Wilscn {the "Proponent™) requesting inclusion in OG&R's proxy
materials for 1997. Howsver, for the reasons set forth below, OGEE is not
expecting to solicit proxies for its 1997 annual meeting. Pursuant to a mandatory
share exchange, effective as of December 31, 1996, the outstanding sharas of
common stock of OGER were exchanged on a share-for-share basis for common stock of
OGE Energy and OGEE became a subgidiary of OGE Energy. As a result, OGE Enasrgy is
now the sols holder of OG&E common atock and OGEZE will not need to solicit proxies
for its 1997 annual meeting. Instead, OGE BEnergy, as a newly public company, will:
be holding its first annual meeting in 1997 and has advised us that definitive
coples of its Proxy Materials are tentatively scheduled to bes filed pursuant to
Rule l4a-6 on or mbout March 29, 1997.

We hereby request confirmation that the staff of the Division of Corporation
Finance (the “Staff®) will not recommend any enforcement action to the Securities
and Exchange Commission (the “Commission®) if, in relianca on one or more of the
interpretations of Rule 14a-8 set forth below, OGE Energy excludes the Proposal
from its Proxy Materials. Pursuant to Rule 14a-8(d), enclosed herewith are seven
coples of the following materials:
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(1) This letter, which represents OG&E's and OGE Enerqgy's statement of reasons
why omission of the Proposal from the 1997 Proxy Materials is appropriate and, to
the extent such reasons are based on matters of law, this letter also represents a
supporting opinion of counsel; and ’

(2) The Proposal, attached as Exhibit A hereto, which was submitted by
Proponent by letter dated October 22, 1996.

The Proposal

A copy of the Proposal is attached as Exhibit A and, for ease of reference, is
also set forth below:

It is my opinion that the exscutives are not justified in receiving the
unusually large incentives and bonuses which are apparently awardaed by the Board
of Directors. 1t seems that the fine salaries that they already receive should be
sufficient justification and incentive for doing & good job. I feel that the
exacutives should be able to get along very well on tha fantastic salaries that
they ars being paid.

*2 Resolved: that all bonuses in excess of $30,000 for axecutive officers only
be approved by the stockholders at the annual stockholders meeting.

Discussion of Reasons for Omission

The Proposal may be omitted from OGE Energy's Proxy Matariala for the following
reasons:

1. As indicated above, effective December 31, 1996, all outstanding shares of
common stock of OG&E were exchanged on a share-for-share basis for shares of
common stock of OGE Energy. As a result, OGE Energy now owns 1008 of the common
stock, and greater than 80% of the voting stock, of OGSE. Consequently, OG&E will
not need to soliclit proxies for its 1997 annual meeting, and Proponent's request
for inclusion in OG&E's proxy statement is inapplicable and cannot be complied
with, Even if OGEE were to solicit proxies for its 1997 annual meeting, Proponent
will not own any shares of OGGE cammon stock at the time of the 1937 annual
meeting and, therefore, will not satisfy the eligibility requirements of Rule
14a-8(a) {1).

2. Even if Proponent's submission of its proposal to OG&E before the share
exchange is deemed, in effect, to be a submission to OGE Energy after the share
exchange, OGE Energy believes, and we are of the opinion, that the Proposal may be
onitted from OGE Energy's Proxy Materials pursuant to Rule l4a-8(a){1). Rule
14a~8(a} (1) requires, inter alia, that a proponent must hold thes securities of a
registrant for one year before the proponent is eligible to submit a proposal for
inclusion in the registrant's proxy material. Burlington Northern Santa Fe Corp.
(available December 28, 1995); Exide Electronics Group, Inc. {(available November
22, 1995); Owens-~Illinois, Inc. (available February 13, 1985). In each of those
situations, the proponent acquired shares of the registrant pursuant to a merger
within one year of submitting a proposal to the registrant. Notwithstanding the
fact that the proponents had held shares in the acquired companies for more than
one year prior to the mergers, the Staff took the position that the proponents’
holding period for the registrants' shares began when the proponents acquired the
registrants' shares pursuant to the merger. The Staff explained that because the
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"transaction in which the proponent acquired the shares appears to have
constituted a separate sale and purchase of securities for purposes of the federal
securities laws, it is the Division's view that the holding period for the
Company's shares commenced (when the proponent acquired the Company's stock
pursuant to the merger.]"” Burlington Northern Santa Fs Corp.
Although the transaction pursuant to which Proponent acquired his shares of OGE
Energy common stock was not a merger, it was similar to the cited examples in that
OGE Energy common stock was registered under tha Securities Act of 1933 on Form
S~4 and involved a separate sale and purchase of securities for purposes of the
federal securities laws. For purpcses of Rule l4a-8(a) (1), Proponent acquired his
shares of OGE Energy common stock on December 31, 1996. Therefore, at the time
Proponent submitted the Proposal he had not owned, and by the time of the 1997
Annual Meeting he will not have owned, OGE Energy common stock for the requisite
one year period. Consequently, OGE Energy is permitted to exclude the Proposal
from its 1997 Proxy Materials because Proponent has not satisfied the eligibility
requirements of Rule 14a-8{a)(1).

+3 3, We believe that, as an additional ground for omission, OGE Energy may
properly omit the Proposal pursuant to Rule l4a-8(c) (1) on the basis that it is,
"under the laws of the registrant's domicile, not a proper subject for action by
security holders." OGE Energy was incorporated in the State of Oklahoma. Section
1027A of the Oklahcma General Corperation Act states in relevant part, “The
business and affairs of every corporation organized in accordance with the
provisions of the Oklahoma General Corporation Act shall be managed by or under
the direction of the board of directors, except as may bs otherwise provided for
in the Oklahoma General Corporation Act or in its certificate of incorporation.®
An important part of OGE Energy's business and affairs is determining the level of
compensation, including that portion thereof which is to be paid as an incentive
award or bonus, for its management. There are no other provisions in the Oklahoma
General Corporation Act or OGE Energy's certificate of incorporation that would
limit the discreticnary powers granted under Section 1027A.
If adopted, the Proposal would effectively require that OGE Energy not pay any
bonuses of more than $30,000 to OGE Energy executives unless such bonuses have
been approved by the shareholders. Such & mandated change in the compensation of
executives is not an appropriate matter for shareholder action as it would
interfere with the discretionary authority of the board of directors to manage the
business and affairs of OGE Energy as provided by Oklahoma law.
The Cammission has recognized the inappropriateness of such mandatory action by
shareholders in Exchange Act Release No. 3£-12999 (November 22, 1976), which
states:
It is the Commission's understanding that the laws of most states do not, for the
most part, explicitly indicate those matters which are proper for security holders
to act upon but instead provide only that 'the business and affairs of every
corporation organized under this law shall be managed by its board of directors,’
or words to that effect. Under such a Statute, the board may be considered to have
exclusive discretion in corporate matters, absent a specific provision to the
contrary in the statute itself, or the corporation's charter or bylaws.
Accordingly, proposals by security holders that mandate or direct the board to
take certain action may constitute an unlawful intrusion on the board's
discretionary authority under the typical statute.
For the reasons stated abova, OGE Energy believes that the Proposal constitutes an
improper matter for action by shareholders and, therefore, should be cmitted from
its 1997 Proxy materials.

4. We believe that, as an additional ground for omission, OGE Energy may
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properly omit the Proposal pursuant to Rule 1da-8(c) (7) on the basis that it
“deals with a matter relating to the conduct of the ordinary business operations
of the registrant.™ Although the Proposal appsars to limit only the amount of
bonuses paid to executive officers and, based on the Staff's position asserted
baginning in 1992, would not appear to relate to ordinary business operations, the
Propcsal actually relates to OGE Energy's entire compensation program. As
described in OGE's proxy statement, bonuses are only one component of the
compensation program. Arbitrarily limiting bonus amcunts paid to executive
officers would not necessarily limit the total amount of compensation paid to thea
because in order to attract and retain such executives OGE Energy would probably
8till have to pay a market rate of total compensation. The effect of the Proposal,
therefore, would be to change the parcentages allocated to the different
components of the compensation program for executives. This, in turm, would likely
require that the entire compensation program be revised in order to maintain
comparable and equitable treatment for all participants, including non-exacutives.
Therefora, adoption of the Propess) would affect ganaral employee compensation
issues. The Staff has consistently taken the position that proposals dealing with
general employee compensation issues can be omitted as relating to ordinary
business operations. See, e.g., W.R. Grace & Co. (available February 29, 1996).

*4 For the reasons astated above, OGE Energy believes that the Proposal relates to
ordinary business operations and, therefore, should be omittad form the 1997 Proxy
Materials.

5, We further believe that, as an additional ground for omission, OGE Energy
may properly omit the Proposal pursuant to Rule l4a-8(c)(3) on the basias that it
violates the Commission's proxy rules, including Rule 14-a(9), which prohibits
false or misleading statements in proxy soliciting materials. The Staff has
previously determined that a proposal may be omitted pursuant to Rula 14a-8(c) (3)
if it is so vague that neither the shareholders nor the corporation are "able to
detemine with reasonabla certainty exactly what actions or measures the proposal
requires.” See, e.g. E.I. DuPont de Nemours & Company (avallable February 13,
1992). The Proposal is vague because it states that "all bonuses in excess of
$30,000" be approved by stockholders. The Proposal is unclear whether this applies
solely to cash bonuses or to all compensation other than salary and how and at
what point such amounts are to be valued. As described in OGEE's compensation
commnittee reports in its recent proxy statements, part of OGLE's compensation
package for its aexecutive officers consists of annual incentive awards paid in

- cagsh and part consists of grants of incentive-based restricted stock. Annual
incentive awards are granted and performance goals for these awards are
astablished in January of a given year. Payment of these awards is made at the end
of the year and is dependent upon the achievement of the specified performance
goals. Payments may range from 0% to 150% of the initial awards. Restricted stock
is granted in December of & given year and vests after three years depending upon
the performance of the campany over such period. The ultimate payout of such
restricted stock may be from 0% to 100% of the restricted stock initially awarded.
Consequently, the value of any bonuses that are actually paid may vary
significantly from the bonus levels that are initially established, with such
variations owing in part to company performance, and, in the case of restricted
stock, also to changes in the company's stock price. It is very possible that
awards could be valued at more than $30,000 when granted, but could be less than
$30,000 when ultimately paid cut. It alsc is possible that awards could be valued
at less than $30,000 when initially granted and more than $30,000 when ultimataly
paid out. Therefore, the Proposal is misleading because it is vague as to how such
Proposal should be implemented and how and when such bonuses should be valued.
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In addition, Proponent's supporting statement contains false and misleading
statements. Proponent states, without any justification, basis or qualification,
that OGiR executives receive "unusually large incentives and bonuses™ and
"fantastic salaries.” CG&E executive compensation is sat by the Compensation
Comnittee of the Board of Directors. The Ccmpensation Committee has in the past
retained Towers Perrin, a natiocnally recognized compensation consulting firm, to
conduct an annual ¢xecutive compensation review. Towers Perrin's most recent
review, which involved analyzing executive pay data from literally hundreds of
0.8. companies, showed that OGEE's current compensation package for executives is
well below the noxm for similarly situated companies. Therefore, the statements
made by Proponent are inaccurate and the Proposal may be omitted because it is
false and misleading. At a minimum, the Proposal should be revised to eliminate
these false and misleading statsments. .

*5 One copy of this letter, including attachments, has been mailed as of this date
to the Propenent.

If you have any questions with zespect to this matter, pleass contact Peter D.
Clarke (312) 245-8685 or the undersigned at (312) 245-8754.

Very truly yours,

Robert J. Joseph

GARDNER, CARTON & DOUGLAS

SUITE 3400

CUAKER TOWER

321 NORTH CLARK STREET

CHICAGO, ILLINOIS 60610-4795

{312) 644~3000

ENCLOSURE
October 22, 1996
OKLAHOMA GAS AND RLECTRIC
PROXY STATEMENT PROPOSAL
ATTEN:CORPORATE SECRETARY '
EXHIBIT A

IT IS MY OPINION THAT THE EXECUTIVES ARE NOT JUSTIFIED IN RECEIVING THE UNUSUALLY
LARGE INCENTIVES AND BONUSES WHICR ARE APPARENTLY AWARDED BY THE BOARD OF
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DIRECTORS, IT SEEMS THAT THE FINE SALARIES TRAT THRY ALREADY RECEIVE SHOULD BE
SUFFICIENT JUSTIFICATION AND INCEXTIVE FOR DOING A GOOD JOB. I FEEL THAT THE
EXECUTIVES SHOULD BE ABLE TO GET ALONG VERY WELL ON THE FANTASTIC SALARIES THAT
THEY ARE BEING PAID.

RESOLVED: THAT ALL BONUSES IN EXCESS OF $30,000 FOREXRCUTIVE OFFICERS ONLY BE
APPROVED BY THE STOCKHOLDERS AT THE ANNUAL STOCKHOLDERS MEETING,

HOLDER OF 100 SHARES OF STOCK WRICH ARK IN THE SMITH BARNEY STOCK BROKERS HANDS.
FRED WILSON & MAZIE M. WILSON

3011 N. MILES DR.

EDMOND, OKLA 73034-4112

PHONE 405-~341-8089

ENCLOSURE
DIVISION OF CORPORATION FIKANCE

INFTORMAL PROCEDURES REGARDING SHAREROLDERS PROPOSALS

The Division of Corporation Finance believes that its respocnsibility with respect
to matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters

" under the proxy rules, is to ald those who must comply with the rule by offering
informal advice and suggestions and to determine, initially, whether or not it may
be appropriate in a particular matter to recommend enforcement action to the
Cormission. In connection with a shareholder proposal under Rule 14a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
material, as well as any information furnished by the proponent or the proponaent's
representative.

Although Rule 14a-8(d) does not specifically provide for any communications from
shareholders to the Commission's staff, the staff will always consider information
concerning alleged violations of the statutes administered by the Commission,
including argument as to whether or not activities proposed to be taken would be
violative of the statute or rule involved. The receipt by the staff of such
information, however, should not be construed as changing the staff's informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commissions no-action responses to
rule l4a-8(d) submissions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the merits of a company's
position with respect to the propesal. Only a court such as a U.S. District Court
can decide whether a company is obligated to include shareholder proposals in itas
proxy material. Accordingly, a discretionary determination not to recommend or
take Commission enforcement action , does not preclude a proponent, or any
shareholder of a company, from pursuing any rights he or she may have against the
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coapany in court, Should the management omit the proposal from the company's proxy
material. The Commission staff's role in the sharaholder process is explained

further in this statement of the Division's Informal Procedures for Shareholder
Proposals.

SEC LETTER

*6 1934 Act / 3 -- / Rule 14A-8
Februaryls, 1997
Publicly Available February 19, 1997

Re: Oklahocra Gas and Electric Company (tha “Company®)
Incoming letter dated Januvary 6, 1997

The proposal requires that shareholdsrs approve all bonuses cover $30,000 awarded
to executive officers.

There appears to be scme basis for your view that the proposal may be excluded
under Rule 14a-8(a) (1) because at the time the propooents submitted the proposal
such proponents did not indicate that they ocwned for one year 1% or $ 1,000 in
market value of securities entitled to be voted at the mesting, as required by
rule l4a-8(a) (1). The staff particularly notes that the Company will not have an
annual meeting. Additionally, the sataff notes that the proponeats acquired shares
of OGE Energy Corporation in connection with a share exchangs involving the
Company. In light of the fact that the transaction in which the proponents
acquired shares of OGE Energy Corporation appears to constitute & separate sale
and purchase of securities for purposes of the federal securities laws, it is the
Division's view that the proponents’ holding period for OGE Energy Corporation's
shares did not commence earlier than Daecember 31, 1996, the effective date of the
transaction. Accordingly, the Division will not recommend enforcement action to
the Commission if the Company omits the proposal from its proxy materials ‘in
reliance on rule 14a-8(aj (1). In reaching this position, the Division has found it
unnecessary to address the alternative bases for omission of the proposal upon
which the Company relies.

Sincerely,
Amy M. Trombly

Attorney Advisor

Securities and Exchange Commission (S.E.C.)
END OF DOCUMENT
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(SEC No-Action Letter)

+1 Burlington Morthern Santa ¥e Corporation
Publicly Available Decembaer 28, 199%

LETTER TO SEC

December 22, 1995

Office of Chief Counsel
Division of Corporate Finance
Securities and Exchange Commission
Judiciary PBlaza

" 450 5th Street, N.W.
Washington, D.C. 20549

Re: Shareholder Proposal to Burlington Roxrthaxn Santa Fe Corporation

Dear 8ir or Madam:
On behalf of Burlingten Northern Santa Fe Corporation, a Delaware corporation -
{the "Company”), and pursuant to Rule 14a-8(d) under the Securities Exchange Act
of 1934 (the "Exchange Act®), I hereby request confirmation that the Staff (the
"Staff®) of the Securities and Exchange Commisaion (the "Cammission®) will not
recomzend any enforcement action if, in reliance on certain provisions of Rule
14a-8, the Company excludes a proposal {(the "Proposal®”) and accompanying
' supporting statement (the "Supporting Statement™) aubmitted by the Teamsters
Affiliates Pension Plan (the "Proponent”) from the proxy statement and form of
proxy for the Company's 1996 Annual Meeting of Stockholders, which are expected to
be filed in definitive form with the Cormission on or about March 12, 1996.

The Company received a letter dated November 17, 1995 from the Proponsat
submitting the Proposal for inclusion in the Company's 1996 proxy statement. The
Proposal reads as follows:

Resoclved: That the Sharehcolders of Burlington Noxrthezn BSanta Fe Corp. urge the
board of directors redeem any shareholder rights plan unless the issue is approved
by the affirmative vote of a majority of the outstanding shares at a meeting of
the shareholders held as soon as possible.

Along with the Proposal, the Proponent submitted information regarding its
ownership of securities of the Company (the "Ownership Information”). The
Ownership Information indicates that the Proponent acquizred its shares of the
common stock of the Cocmpany on September 26, 1995 and that, prior to such date,
the Proponent held shares of Santa Fe Pacific COrporat:ion which it acquired in
August and September of 1594.

Pursuant to Rule 14a-8(Q), I have anclosed six copies of each of ths following:
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(1) the Proposal and Ownership Information; and (i1i) this letter, which sats forth
the grounds upon which the Company deems omission of the Proposal to be proper,
For your conveniencs, I have alsc enclosed a copy of sach of the No-action letters
referred to herein. Pursuant to Rule 14a-8(d) a copy of this letter is being sent
to the Proponent notifying the Proponent of the Company's intention to cmit the
Proposal from its proxy materials.

The Company balieves that the Proposal may be properly omitted from its proxy
material pursuant to Rule 14a-8 for the reasons set forth below. To the exteat

that the Company's reasons for omitting the Proposal are based on matters of law,
this letter also constitutes the opinion of counsel required by Rule lda-8(d) (4)
under the Exchange Act.

I. Rule l4a-8(a) (1)

Rule 14a-B8(a) (1) requires a proponent, at the time of submission of the proposal,
to be a record or beneficial owner of at lsast one parcent or 51,000 in market
value of securities entitled to be voted on the proposal at the meeting and to
have hald such securities for at least one year. The Proponent submitted the
Proposal to the Company on Novembar 17, 1995. Therefore, in order to meet the
eligibility requirements of Rula l4a-8{a) (1), the Proponent must have acquired its
shares on or prior to Novamber 17, 1994,

+2 The Proponent is the owner of at least 81,000 in market value of common stock
of the Company but has not held such securities for one year. The Proponent
acquired shares of the Company’s common stock in connection with the business
combination pursuant to which the Company was formed. The Company was formed as a
holding company to accomplish the combination of Burlington Northern Inec. (“BNI™)
and Santa Fe Pacific Corporation ("SFP"). [FN1l] The Company's sacurities issued in
the combination were registered under the Securitiesa Act of 1933 on Form 8-4, file
no, 33-57069. The business combination was effected pursvant to an Agreement and.
Plan of Merger, dated as of June 23, 1994, as amended by an Amendment dated as of
October 26, 1994, Amendment No. 2 dated as of December 18, 1994 Amancment Ko. 3
dated as of January 24, 1995, and Amandmant No. 4 dated as of Septamber 19, 1995,
between BENI and SFP (the "Merger Agreement”). The Merger Agreement contained
numerous material conditions to closing, including without limitation (a) the
approval of the business combination by the stockholders of BNI and SFP, (b) the
termination of the applicable Hart-Scott Rodino waiting period, " (¢) the approval
of the business ¢ombination by the Interstate Commerce Commisaion, (d)} other
required consents and approvals and (e) the delivery of various legal opinions by
counsel to BNI and SFP.

FN1l Originally, the transaction was structured as an acquisition of SFP by BNI.
HBowever, the transaction was ultimately structured as a business combinatien in
which cne subaidiary of the Company was merged into BNI and ancther subsidiary of
the Company was merged into SFP with the result that BNI and SFP becams wholly
owned subsidiaries of the Company.

End of Footnotels).
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On September 22, 1995, the conditions to closing were satisfied, the businaess
combination became effective and the Proponent became the owner of sharea of
common stock of the Company. [MN2) Prior to such date, BNI and SFP were
independent, unaffiliated companies, and the securities of SIFP wers not
convertible into, or exsrcisable for, common stock or any other securities of the
Corpany. The fact that the Proponent did not become the owner of shares of the
Company until September 22, 1995 ia clear from the Ownership Information provided
by the Proponent which indicates that the Proponent acquired its shares of tha
Canpany on September 26, 1995 (presumably the date on which the share certificates
were issued) and that, prior to such date, the Proponent held shares of SFP. Such
view is also supported by the fact that the mumber of shares of common stock of
the Company issuable to the Proponent pursuant to the business combination was not
determined, and the business combination did not become effective, until September
22, 1995, Thus, the Proponent has not held its shares for one year and the

Proposal may properly be omitted. Please note that the Sta sached
conclusion in the no-action letter issued to Electronics Group, Inc.
{November 22, 1995) in connection with a very v

FN2 It is well established that, in the context of a business combination, a
change in beneficial ownership does not occur until the satisfaction of all
conditions to the business combination (i.e., the effective date of the business
combination). See, =.g., Transcon Lines v. A.G. Bscker Inc., 470 F.35upp. 356
(S.D.N.Y.1979); Portnoy v. Revlon, Inc., 650 F.2d 895 (7th Cir.1981); Kramer v.
Ayer, 317 F.Supp. 254 (S.D.N.Y.13970).

End of Pootnote(s}.

II. Rule l4a-8{c)(3)

%3 Rule 14a-8(c) (3) permits a registrant to omit a proposal and any statement in
support thereof from its proxy statement and form of proxy if such proposal or its
supporting statement is Rule 14a-8(c){3) permits a registrant to omit a propesal
and any statemsent in support thereof from its proxy statement and form of proxy if
such proposal or its supporting statement is contrary to any of the Camission's
proxy rules and regulations, including Rule 14a-9, which prohibits false or
misleading statements in proxy soliciting materials.

For the reasons set forth below, the Company believes that the Proposal and
Supporting Statement are false and misleading and may properly be excluvded
pursuant to Rule l4a-8{c){3).

The Supporting Statement contains at least two false statements. First, the first
clause of the Supporting Statement states that "Burlington® has adopted a
sharxeholder rights plan. "Burlington® is not defined but the statemsnt suggests to
the reader that the Company (Burlington Worthern Santa Ye Corporation) has a
shareholder rights plan. In fact, the Company has not adopted a shareholder rights
plan. The Company was formed to effect the business combination of BNI and SIrp
which took place on September 22, 1995. BRI and SFP are now subsidiaries of the
Company. While both BNI and SFP had shareholder rights plans prior to the busineas
cembination, (i) SFP's shareholder rights plan terminated by its terms immediately
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prior to the consummation of the business combinatfion and (ii) BNI's plan,
although surviving the business combination, is of no consequence to holders of
the Company’s shares as all shares of BNI are currently held by tha Company.
Second, the fourth clause of the Supporting Statement states that "[o]lver the
years, our company has struggled to meet basic industry standards. In 1993, for
example, the company reported the worst operating ratio among publicly traded
companies in its business.” In fact, the Company has not struggled to meet
standards or otherwise recorded poor performance during 1993 or "over the yeara
because it only came into existence pursuant to a business combination which took
place on September 22, 1395. Moreover, S5FP, the company whose shares the Proponent
held prior to the businesa combination, has performed well relative to other
companies in the industry over the past several years. Because of the false
statements contained in the Supporting Statement, the Company assaerts that the
Proposal can properly be cmitted.

III. Rule l4a-B{(c) (10}

Rule 1l4a-8(c) (10) permits a ragistrant to omit a proposal and any statement in
support thereof from its proxy statement and the form of proxy if the proposal has
been rendered moot. The Staff, in Capital Cities/ABC, Inc. (February 29, 1988),
stated that a proposal may be omitted pursuant to Rnles lda-8(c) (10} if "the
purposes of the proposal have been substantially implemented by the Company and
are rendered moot by the previous actions of the Company.”

*4 As written, the proposal suggests that the Company has adopted a shareholder
rights plan. The Proposal is effectively moot. As stated above, the Company has no
shareholder rights plan and the shareholder rightsplans of the Company's
subsidiaries, BNI and SFP, are no longer relevant. The purposes of the Proposal
(i.e., to redeem the Company's shareholder rights plan unless it is approved by a
majority of the outstanding shares) have been implemented and rendered moot in
that the Company has no shareholder rights plan. Furthermore, the Company has no
current plans to adopt a rights plan, and the Proponent has been so informed.
Therefore, the Company wmay properly omit the Proposal.

IV. Conclusion

For the foregoing reasons, the Company respectfully requaests that the Staff not
recamend any enforcemsnt action if the Proposal is ocmitted from the Company’s
proxy materials relating to its 1996 Annual Neeting of Shareholders.

If the Staff has any questions with respact to the foragoing, or if for any
reason the Staff does not agree that the Company may omit the Proposal from its
proxy materials in relation to its 1996 Annual Meeting of Shareholders, please
contact the undersigned at (708) 995~6805. I may alsoc be reached by facsimile at
{708) 995-6540. :

Please acknowledge receipt of this letter and the enclosures by date-stamping the
enclosed copy of this letter and returning it in the enclosed stamped,
self-addresaed envalope.
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Very truly yours,
Jeffrey R. Moreland

Senior Vice President--Law and Ganeral Counsel
BURLINGTOM NORTHERN SANTA FE CORPORATION

3800 Continental Plaza

777 Main Street

Fort Worth, Texas 76102-5384

(817) 333-2000

ENCLOSURE

November 17, 1995

Beverly Edwards Adans
Corporate Secretary
Burlington Northern Inc.
3800 Continental Plaza
Fort Worth, TX 76102-5384
via fax: 817/333-1574
Dear Secretary Adams:
The Teamsters Affiliates Pension Plan submits the following resolution tor
inclusion in your 1996 proxy statement as governed by ‘Rule l{a-8.
The fund meets all qualifications under this rzuls, please find docmnnution of
ownarship enclosed.
Sincerely,

Aarcn Belk

Trustee, Teamsters Affiliates Pension Plan
ENCLOSURE
RESOLVED: That the Shareholders of Burlington Northern Santa Fe Corp. urge the

board of directors redeem any shareholder rights plan unless the issue is approved
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by tbe affirmative vote of a majority of the outstanding shares at a meeting of
the shareholders held as soon as possible.

SUPPORTING STATEMENT:

Burlington has adopted a shareholder rights plan, often known as a “poison pill.”
Generally, we believe the "pili” is an antiquated and unnecessary device given
protections afforded by state law. Further we believe "pills™ can serve to
insulate management from basic shareholder concerns.

Most recently, the bidding for Santa Fe led the company to pay about $1.15

billion, or almost 30% more than originally offered. This forced the company to
turn to bank financing.l

+#$ Over the years, our company has struggled to meet basic industry standards. In
1993, for example, the company reported the worst operating ratio among publicly
traded companies in its business.2

Currently, our company faces major industry changes that require a board finsly
tuned to what will sarve long-term shareholder interests. Consolidatiocn led by our
company itself will serve to adjust pricing structures, but may also open new
competition in competing transportation modes.

By redeeming or putting the "pill" to a shareholder vote, the bocard can
demonstrate a revitalized commitment to shareholder intereats.

Some companies have heeded shareholder concern and either redeemed their current
pills (Philip Morris), promised to replace pills only with a shareholder vote
{Consolidated Freightways), or at least engage in a dialogue with shareholders
regarding pills (Bank of America).

For these reasons, we urge you to vote FOR this proposal.

SEC LETTER

1934 Act / s ~- / Rule 14A-8
December 28, 1995
Publicly Available December 2B, 1985

Re: Burlington Northern Santa Fe Corporation {the "Company”™)
Inconing letter dated December 22, 1895
The proposal urges the board of directors to redeem any shareholder rights plan
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unless tha issue is approved by the affirmative vote of & majority of the
ocutstanding shares at a meaeting of the shareholders held as soon as possible.

There appears to be same basis for your view that the proposal may be excluded
under Rule 14a-8(a) (1), because at the time the proponent submitted the proposal
it did not own for cne year 1% or $1000 in market value of securities entitled to
be voted at the wmeeting, as required by Rule 14a3-8(a) (1). The staff particularly
notes that the proponent acquired shares of the Company's voting securities in
connection with a plan of merger involving the Company. In light of the fact that
the transaction in which the proponent acquired these shares appears to comstitute
a separate sale and purchase of securitias for purposes of the federal securities
laws, it is the Division's view that the proponent's holding period for the
Company's shares did not commence earlier than September 22, 1395, the effective
time of the acquisition. Accordingly, this Division will not recommend any
enforcenent action to the Commission if the Company cmits the proposal from its
proxy materiasls on the basis of rule 1l4a-8(a)(l). In reaching a position, the
staff has not found it necessary to address the alternative bases for omission
upon which the Company relies.

Sincerely,
Andrew A. Gerber

Attorney-Rdvisor

ENCLOSURE
DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHARRHOLDERS PROPOSALS

The Division of Corporation Finance balieves that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters
under the proxy rules, is to aid those who must comply with the rule by offering
informal advice and suggestions and to determine, initially, whether or not it may
be appropriate in a particular matter to recommend enforcement action to the
Commission. In connection with a shareholder proposal under Rule l14a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
material, as well as any information furnished by the proponent or the proponent's
representative.

#§ Although Rule 14a-8{d) does not specifically provide for any comrunications
from shareholders to the Commission's staff, the staff will always consider
information concerning alleged viclations of the statutes administered by the
Commission, including argument as to whether or not activities proposed to be
taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff's
informal procedures and proxy review into a formal or adversary procedure.
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It is important to note that the staff's and Commissicns no-action respcnses to
rule 142-8(d) submissions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the merits of a company's
position with respect to the proposal. Only a court such as a U.8. District Court
can decide whether a company is obligated to include shareholder proposals in its
proxy material. Accordingly, a discretionary determination not to recommend or
take Comuission enforcement action, does not preclude a proponent, or any
shareholder of a company, from pursuing any rights he or she may have against the
company in court, should the managemant omit the proposal from the cempany’'s proxy
material. The Commission staff's role in the shareholder process is explained
further in this statement of the Division's Informal Procedures for Shareholder
Proposals.

Securities and Exchange Commission (S.BE.C.)
1995 WL, 765467 (8.E.C. No - Action letter)

END OF DOCUMENT
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(SBEC No-Action Letter)

*1 Exide Electronics Group, Inc.
Publicly Available Novembaer 22, 1995

LETTER TO SEC

November 8, 1995

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: BExide EBlectronics Group, Inc.

Shareholder Proposal Submitted by Duguesne Enterprises, Inc.

Ladies and Gentlemen:

On behalf of Bxide Blectronics Group, Inc. (the "Company"), and pursuant to Rule
14a-8(d) of the Securities Exchange Act of 1934, as amended (the "Bxchange Act"),
we are submitting this notice of the Company's intention to omit from its proxy
statement and form of proxy (the "Proxy Statement”) for the 1996 annual meeting of
stockholders (the "1996 Annual Meeting")} a proposal (the "Proposal”) submitted by
Duquegne Enterprises, Inc. (the "Proponent®) recommending that the Company's Board
of Directors redeem the Preferred Stock Purchase Rights (the "Rights*) issued to
the Company's stockholders in 1992 pursuant to the Company's Shareholder Rights
Plan {the "Rights Plan"). The Company intends to omit the Proposal because (i) the
Proponent has not been a record or beneficial owner of voting securities of the
Company for at least one year as required by Rule 14a-8(a) (1), and (ii) the
Proposal is designed to result in a benefit to the Proponent which is not shared
with the Company's other stockholders within the meaning of Rule 14a-8(c) (4).

BACKGROUND OF THE PROPOSAL

By letter dated September 28, 1995 (the "Initial Letter"), the Proponent submitted
the Proposal for inclusion in the Proxy Statement. (A copy of the Initial Letter is
attached hereto as Exhibit A.) In the Initial Letter, the Proponent stated that it
is the beneficial owner of 933,750 shares of the Company'’'s common stock ("Common
Stock"), representing 12.02% of the Common Stock cutstanding. The Proponent also
stated that it acquired 526,250 of its shares (the "Merger Shares") "upon
convergion of its stockholdings in International Power Machines Corporation, a
Delaware corporation ("IPM"), in and as a result of the merger, on February 8,
1995, of IPM with a wholly owned subsidiary of Bxide.® According to the Initial
Letter, the Proponent acquired another 70,000 shares on April 4, 1995, and
purchased the remaining 337,500 shares in open market transactions between April
10, 1995 and June 8, 1995. (In Amendment No. 5 to the Proponent's Schedule 13D
filed on or about November 2, 1995, the Proponent reported the acquisition of
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110,000 additional shares of Common Stock.)

Approximately one week after its receipt of the Initial Letter, the Company
received a copy of Amendment No. 4 to the Proponent's Schedule 13D (the "Amended
13D") reporting the Proponent's submission of the Proposal and certain other steps
the Proponent had taken to seek redemption of the Rights for the purpose of
enabling the Proponent to acquire Common Stock in excess of the 15% threshold
established in the Rights Plan. As the Proponent had in its prior reports on
Schedule 13D, and as discussed further below, the Proponent also stated that it
became the beneficial owner of the Merger Shares on February 8, 1995.

*1 Because the Proponent indicated in the Initial Letter and in its Amended 13D
that it first acquired Common Stock (which is the only class of security entitled
to vote at the 1996 Annual Meeting) on February 8, 1995, the Company asked the
Proponent, by letter dated October 10, 1995 (a copy of which is attached hereto as
Exhibit B), to provide documentary support for the conclusion that the Proponent
had been a record or beneficial owner of the requisite number or value of shares of
Common Stock for at least one yeaxr prior to the submission of the Proposal (i.e.,
since on or before September 28, 1994). The Company's letter explained the
eligibility requirements for submitting shareholder proposals under Rule 14a-8 and
cited the Proponent to Rule 14a-8(a) (1).

By letter dated October 30, 1995 {(the ®"Supporting Letter®), the Proponent
responded to the Company's letter by submitting what the Proponent. described as
"proof of beneficial ownership by Duquesne Enterprises, Inc. of the requisite
number of shares of Internaticnal Power Machines, Inc. since October 17, 1991." (A
copy of the Supporting Letter and its enclosures is attached hereto as Exhibit C.)
Consistent with that statement, the Supporting Letter enclosed a letter (the
"Merrill Lynch Letter") from the Proponent's broker, Merrill Lynch, Pierce, Penner
& Smith, Inc. ("Merrill Lynch") confirming that the Propcment owned shares of IPM
common stock from October 29, 1991 until April 24, 1995, when those shares were
exchanged for the Merger Shares.

THE MERGER

As stated by the Proponent in both of its letters, the Proponent first acquired
shares of Common Stock upon its exchange of securities of IPM for the Merger Shares
in connection with a merger (the "Merger*”) pursuant to which the Company issued
Common Stock in exchange for all of IPM's outstanding securities. The Merger became
effective on February 8, 1995 (the "Effective Date”) upon the filing of articles of
merger in Delaware and Texas. Prior to that date, the Company and IPM were
independent, unaffiliated companies, and the securities of IPM were not convertible
into, or exercisable for, Common Stock or any other security of the Company.

As explained in detail in the Joint Proxy Statement/Prospectus filed by the
Company and IPM on January 6, 1995 (the "Merger Proxy"}, the Company and IPM
commenced preliminary merger negotiationa in May 1994, executed a letter of intent
on June 29, 1994, and negotiated the texrms of an Agreement and Plan of
Reorganization (the "Merger Agreement") which was dated as of August 25, 1994, and
which was amended on December 14, 1394, and January 5, 1995. The Merger Agreement
was negotiated at arms-length and contained numerous material conditions to
closing, including, among others, (a) the effectiveness of the Company's
Registration Statement on Form S-4, (b) the approval of the Merger by the
stockholders of both the Company and IPM, (c¢) the termination of the applicable
Hart-Scott Rodino waiting period, (d) the obtaining of other required consents and
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approvals, and (e) the delivery of various legal opinions by counsel to both
parties.

*3 The stockholders of IPM and the Company approved the Merger at separate
meetings held on February 7, 1995, and the other conditions to closing were
satisfied on or before the Effective Date. On the Effective Date, the outstanding
securities of IPM converted into Common Stock at a ratio that was based on the
trading price of the Common Stock for the 15 consecutive trading days immediately
preceding February 5, 1995. As a result of that calculation, it was determined that
the Proponent was entitled to receive, in exchange for its IPM securities, the
Merger Shares. Although stock certificates representing the Merger Shares were not
igsued until April 24, 1995, the Effective Date was the date on which the Proponent
first became entitled to vote, dispose of, and otherwise exercise rights of
ownership with respect to the Merger Shares.

RULE 14a-8(a) (1)

Rule 14a-8(a) (1) establishes the shareholder eligibility requirements for
submitting shareholder proposals. The eligibility criteria, which were adopted in
1983, are designed to provide a "bright line” test for determining whether a
shareholder's economic stake in the registrant is of sufficient size and has been
of sufficient duration to warrant access to the registrant's annual meeting agenda.

To be eligible to submit a proposal, Rule 1l4a-8(d) (1) requires that a proponent
have been the record or beneficial owner, for a period of at least one year prior
to submission of the proposal, of voting securities of the registrant representing
at least 1% of the registrant's outstanding voting securities or having a value in
excess of $1,000. The Merger Shares, which represent the first shares of Common
Stock acquired by the Proponent, represent more than 1% of the outstanding Common
Stock. The Proponent has not, however, been the record or beneficial owner of the
Merger Shares for the requisite one- year period. ([FN1]

FN1 It is clear that the Proponent is not the record owner of any shares of Common
Stock, since the Supporting Letter and the Merrill Lynch Letter show that all of
the Proponent's Common Stock is held in the name of Merrill Lynch. The Merrill
Lynch Letter states, however, that Merrill Lynch holds the Merger shares in "an
account for" the Proponent. It appears, therefore, and the Company does not
dispute, that the Proponent is the "beneficial owner" of the Merger Shares.

End of Footnote(s).

The Proponent has carefully avoided, in each of its two letters, expressly
claiming that it acquired record or beneficial ownership of Common Stock prior to
February 8, 1995. We doubt seriously that the Proponent's avoidance of any express
statement in this regard is inadvertent. On February 21, 1995, shortly after the
Effective Date, the Proponent filed a Schedule 13D reporting that it became the
beneficial owner of the Merger Shares on the Effective Date. Indeed, as recently as
September 29, 1995, in its Amended 13D, the Proponent stated as follows:

The Certificate of Merger was filed on February 8, 1995, at which time the IPM
Series B Preferred Shares were converted into 526,250 shares of Common Stock. As a
result of the Merger and immediately thereafter, Dugquesne Enterprises beneficially
owned 526,250 shares of Common Stock, and [a'joint filer] beneficially owned 2,526
shares of Common Stock. At that time, neither Duquesne Enterprises nor {the joint
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filer} beneficially owned any other equity securities of the Issuer.

*4 We agree with the Proponent's statement in its Amended 13D (and prior reports
on Schedule 13D) that the Proponent became the beneficial owner of the Merger
Shares on the Effective Date. Although neither Section 14 (a) of the Exchange Act
nor the rules adopted thereunder define the term “beneficial ownership,® Rule 13d-3
provides that a person is deemed a beneficial owner of a security if such person,
directly or indirectly, has or shares, through any contract, arrangement,
understanding, relationship or otherwise, the power to vote or the power to dispose
of such security. Based on this definition, the Proponent did not become the
beneficial owner of the Merger Shares until Pebruary 8, 1995, when the Proponent
became unconditionally entitled to the Merger Shares. Prior to the Effective Date,
the Proponent had neither the power to vote or the power to dispose of the Merger
Shares. The obviousness of this conclusion is illustrated by the fact that, at the
meeting of the Company's stockholders held on February 7, 1995 for the purpose of
approving the Merger, the Merger Shares were neither eligible to vote nor counted
in determining the number of shares constituting a quorum.

Clearly, the execution of the Merger Agréement did not make the Proponent the
beneficial owner of the Merger Shares. It is well settled that a person does not
become the beneficial owner of securities issuable pursuant to an agreement if the
issuance of those securities is subject to a material contingency outside such
person’'s contreol. See, e.g., Transcon Lines v. A.G. Becker Inc., 470 F.Supp. 356,
371 (S.D.N.Y.1979) (exercise of right to acquire contingent on dispositicn of
securities of another issuer or government approval and therefore holder of right
not deemed beneficial owner for purposes of Section 13(d)); Levner v. Prince
Alwaleed, 61 F.3d 8 (2nd Cir.1995) (convertible preferred stock does not represent
beneficial ownership of underlying common stock where conversion requires consent
of both issuer and federal agency.)

The courts have taken the same position in defining beneficial ownership for
purposes of Section 16 of the Exchange Act. Generally, for purposes of Section 16,
a shareholder of an acquired company in a merger is deemed to have disposed of the
shares of the acquired company and to have become the beneficial owner of the
securities of the acquiring company when the shareholder becomes irrevocably bound
to surrender his or her shares pursuant to the merger. See e.g., Portnoy v. Revion,
Inc., 650 F.2d 895, 898 (7th Cix.1981). A shareholder does not become irrevocably
bound upon the mere execution of a merger agreement containing material conditions
to closing. See Staffin v. Greenberg, 672 F.2d 1196, 1207-08 (3rd Cir.1982).
Instead, stockholders of the acquired company are deemed irrevocably bound to the
transaction when all conditions to the merger have been satisfied. See, e.g., Colan
v. Cutler- Hammer, Inc., CCH Fed.Sec.L.Rep. 1 92,806, at 93,946-51 (N.D.I111.1986),
aff'd, 812 P.2d 357 (7th Cir.1987), cert. denied, 484 U.S. 820 (1987); Portnoy Vv.
Revlon, Inc. 650 F.2d 895, 898 (7th Cir.1981). Accordingly, the change in
beneficial ownership does not occur until requisite approvals have been obtained
and the articles of merger have been filed. See Kramer v. Ayer, 317 F.Supp 254, 258
n. 5 (S.D.N.Y.1970).

*5 That the Proponent did not become the beneficial owner of the Merger Shares
prior to the Effective Date is also evidenced by the fact that the number of shares
of Common Stock issuable to the Proponent pursuant to the Merger Agreement was not
determined until that date. The Staff has taken the position under Section 16 that
the right to acquire an indeterminate number of securities in the future does not
confer beneficial ownership of those securities until the number issuable becomes
fixed. See, e.g., Certilman Balin Adler & Hyman (April 20, 1992).

The courts have been clear and consistent in holding under both Section 13(d) and
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Section 16 that a change in beneficial ownership does not occur upon execution of a
merger agreement, but instead occurs upon the satisfaction of all conditions to the
merger. It would be inconsistent with these holdings, as well as with the
Proponent's own public disclosures, to conclude that the Proponent became the

beneficial owner of the Merger Shares for purposes of Rule l14a-8 at any time prior
to the Effective Date.

RULE 14-a(8) (c) (4)

In submitting the Proposal, the Proponent is seeking a benefitr that will not be
shared with the other holders of the Common Stock. The Rights Plan, which is
designed to deter coercive takeover tactics by persons seeking to acquire control
of the Company, is triggered by any acquisition of Common Stock that results in the
acquiror's beneficial ownership of more than 15% of the class outstanding.

The Proponent currently holds slightly lees than 15% of the outstanding Common
Stock and has expressed an interest in acquiring additional shares. Indeed, on the
same date that it submitted the Proposal, the Proponent requested that the Company
redeem the Rights to permit it to acquire additional shares of Common Stock.
Tellingly, the Proponent also requested that the Company take action to approve the
increased investment for purposes of Section 203 of the General Corporation Law of
the State of Delaware, which prohibits the acquisition of a company by an
interested stockholder (i.e., a holder of 15% or more of the company's voting
securities) unless one or more of certain conditions are met, one of which ia board
approval of the transaction by which the interested stockholder becomes a 15%
holder. The Company declined to take the requested action on the terms proposed by
the Proponent. The details of the Proponent's approach td the Company, and the
Proponent's interest in acquiring additional shares of Common Stock, are detailed
in the Amended 13D, which was filed with the Commission on or about October 3,
1995s.

It is clear that the Proponent's motivation in seeking redemption of the Rights is
to permit the Proponent to acquire additional shares of Common Stock without
proposing a transaction that treats all stockholders equally. In doing so, the
Proponent is seeking to obtain a benefit that is vastly different from the
"benefit" that would be realized by the Company's remaining stockholders. While the
Proponent seeks to increase its equity ownership, it would dec so by decreasing the
equity ownership of the remaining stockholders of the Company. Recognition of the
conflicting interests of potential acquirors and the other stockholders of a target
company is what led to the enactment of the Williams Act and is precisely why the
Company implemented the Rights Plan in the first place. To take the position that
the interests of an unwelcome bidder in seeking to enhance its ability to buy up
the target's stock are the same as the interests of the stockholders whose
proportionate ownership interest would be diminished by those acquisitions is not
only illogical but also flies in the face of the purposes of the Williams Act.

* * ¥ & * & ¥ ¥ ¥ * & F ¥ * ¥ * *k ¥ ¥ ¥ * * & & ¥ & * * * & kK * * ¥ &k & ¥ ¥ & >

*6 In accordance with Rule 1l4a-8(d), five additional copies of this letter and its
attachments are enclosed. We would appreciate confirmation that the Staff concurs
with the Company's position that the Proposal is excludable from the Proxy
Statement for the reasona set forth above. If the Staff is unable to concur, we
would appreciate your calling us in advance of your providing a written response so
that we may attempt to address the Staff's concerms.

By copy of this letter, I am advising the Proponent of the Company's intention to
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bosal and the reasons the Company deemes such omission to be proper.
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2r Proposal for 1996 Annual Meeting of Stockholders
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3 to inform you that Duquesne Enterprises, Inc., a Pennsylvania

nuquesne Enterprises”), with a principal place of business at 301
‘ittsburgh, Pennsylvania 15279 intends itself or through a designated
to present the proposal attached hereto at the 1996 annual meeting
of the stockholders of Exide Electronica Group, Inc. ("Exide®}.

rises hereby requests, under Rule 14{a)-8 of the proxy regulations
he U.8. Securities and Exchange Commission, that EBxidae include the
orting statement attached hereto in management's proxy statement,
ns for stockholders to vote with respect to such proposal in

y, distributed to stockholders in connection with such Meeting.

ses is the beneficial owner of 933,750 shares (12.02%) of the
value $.01 per share, of Bxide (the "Shares"). Duquesne

2d 526,250 of such Shares upon conversion of its stockboldings in
: Machines Corporation, a Delaware corporation ("IPM"), in and a
ger, on February 8, 1295, of IPM with a wholly-owned subsidiar
Enterprises acquired its IPM interest on October 17, 1991.

2 also received an additional 70,000 of such Shares as a

‘tal from DQE, Inc., Duguesne BEnterprise's parent company
emaining such Shares were purchased by Duguesne Enterpr

ions between April 10, 1995 and June 8, 19395. Duquesn-

-0 continue to own at least 1% or $1000 in market va’
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Shares through the date on which the Meeting is held.

We include herewith documentary support for our claim of beneficial ownership of
the Shares. = =

Very truly yours,
James D. Mitchell

President

DUQUESNE ENTERPRISES, INC.

ENCLOSURE

PROPOSED RESOLUTION

*7 RESOLVED that the stockholders of Exide Electronics Group, Inc. (the
"Company”) hereby recommend that the Board of Directors of the Company take
appropriate action to cause the Company to redeem the Preferred Stock Purchase
Rights issued to the stockholders under the Rights Agreement, dated November 25,
1992, and to terminate said agreement, unless it is approved by the affirmative
vote of holders of not less than a majority of the outstanding shares at a
atockholders meeting held as soon as practical.

STOCKHOLDER 'S SUPPORTING STATEMENT

In November 1992, the Board of Directors of the Company, without stockholder
approval, adopted a stockholder rights agreement of the type frequently referred to
as a "Poison Pill". The Board has thereby empowered itself to dilute the holdings
of any stockholder who acquires, without the Board's approval, 15% or more of the
outstanding shares of Common Stock of the Company (with the exception of
Massachusetts Mutual Life Insurance Company which may own up to 22%).

The Company's Poison Pill is an extremely effective device intended- to prevent
acquisitions of more than 15% of the Company's shares of Common Stock which.are not
approved by the Board of Directors, however attractive any such share acquisition
might be to stockholders. We believe that the stockholders themselves should decide
what is a fair price for their shares.

The Delaware General Corporation Law prevents a non-Board approved investor
acquiring more than 15% but less than 85% of the shares from engaging in certain
self-interested transactions; this law, in our opinion, affords adequate protection
for stockholders against "unfair" offers intended as a prelude to such self-
interested transactions. '

The negative effects of Poison Pills on trading values have been the subject of
extensive regearch. A 1986 study by the Office of the Chief Economist (OCE} of the
Securities and Exchange Commission entitled "The Effects of Poison Pills on the
Wealth of Target Shareholders” concludes: "empirical tests, taken together, show
that poison pills are harmful to target stockholders, on net.” Another 1986 OCE
study entitled "The Economics of Poison Pills® maintains similarly that "the stock-
returns evidence suggests that the effect of poison pills to deter prospective
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hostile takeover bids outweighs the beneficial effects that come from increased
bargaining leverage of the target management.* We believe that Poison Pills can
pose such an obstacle to a takeover that management becomes entrenched, and that
such entrenchment, and the lack of accountability that results, can adversely
affect stockholder value.

Furthermore, the Joint Proxy Statement/Prospectus, dated January 6, 1995,
distributed by the Board of Directors to stockholders to solicit approval of the
proposed acquisition of Intermational Power Machines Corporation (*IPM")
incorrectly states that the Company's Poison Pill had been approved by the
stockholders of the Company. Having misled its stockholders, as well as IPM
stockholders, during the merger approval process, we believe that the Company
should now take the action we have proposed to redress its error.

*8 In view of the above, we urge you to vote FOR our prdposal.

ENCLOSURE

October 10, 1995

Mr. James D. Mitchell
Duquesne Enterprises, Inc.
One Oxford Centre

301 Grant Street

Pittsburgh, Pennsylvania 15279

Dear Mr. Mitchell:

Bxide Electronics Group, Inc. has asked me to respond to your letter of September
28, 1995, requesting that Exide include in the proxy statement for its 1996 annual
meeting of stockholders a proposal by Duquesne Enterprises, Inc. relating to
Exida's Shareholder Rights Plan. Rule 14a-8(a) (1) under the Securities Exchange Act
of 1934 requires, as a condition to Duquesne's eligibility to seek inclusion of a
proposal in Bxide's proxy statement, that Duquesne have held at least $1,000 in
market -value of Exide common stock or 1% of Exide’s ocutstanding common stock for at
least one year prior to the date of submission of the proposal. Because your letterxr
was received by Exide on September 29, 1995, Dugquesne is eligible to submit its
proposal for inclusion in Exide's proxy statement only if Duquesne acquired the
requisite number of shares of Exide common stock on or before September 29, 1994.

Your letter states that Duquesne first acquired Exide common stock on February 8,
1995. That statement is confirmed by information included in Amendment No. 4 to
Duquesne's Schedule 13D filed with the Securities and Exchange Commission last
week. Accordingly, it appears that Duquesne is not eligible to seek to include a
proposal in Exide's 1396 proxy statement, and it is the Company's present intention
not to include your proposal.

However, in accordance with Rule 14a-8(a) (1), I hereby request, on behalf of
Exide, documentary support for the conclusion that Duquesne has been a beneficial
owner of the requisite number or value of shares of BExide common stock since
September 29, 1994 or some earlier date. The documentary support must comply with
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the requirements of Rule 14a-8(a) (1).

Exide has not had an opportunity to review Duquesne's proposal fully, and
therefore this letter does not address, and should not be interpreted to foreclose,
any other possible grounds for excluding the proposal from Exide's proxy statement
as permitted by Rule 14a-8.

Very truly yours,
Alan L. Dye

ENCLOSURE

October 30, 1995

Mr. Nicholas J. Costanza
Vice President, Chief Legal Counsel
Exide EBlectronics Group
8521 8ix Forks Road
Raleigh, NC 27615
RE: Exide Electronics Group, Inc. stockholder proposal
Dear Mr. Costanza:
In further response to your request of October 10, 1995, please find enclosed
herewith additional proof of beneficial ownership by Duquesne Enterprises, Inc. of
the requisite number of shares of International Power Machines, Inc. since October

17, 1951 and their conversion into shares of the common stock of Exide Electronics
Group, Inc.

Very truly yours,
James D. Mitchell

ENCLOSURE

Octobexr 30, 1995

Mr. James D. Mitchell
Duquesne Enterprises, Inc.
*§ One Oxford Centre

301 Grant Street

Pittsburgh, Pennsylvania 15279
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Dear Mr. Mitchell:

As per your request, this letter and the attached copies of Merrill Lynch, Piercae,
Fenner & Smith Inc. ("Merrill Lynch") monthly statements will confirm the following
in connection with 25,000 shares of International Power Machines, Inc. Series B
Cumulative Convertible Preferred Shares (the *IPM Shares®) owned by Duquesne
Enterprise, Inc. ("Duquesne Enterprises™):

(1) Merrill Lynch received certificates for the IPM Shares into an account of
Duquesne Enterprises at Merrill Lynch on October 29, 1991 and held certificates for
the IPM Shares continuocusly until April 24, 1995;

(2) per instructions of Duquesne Enterprises pursuant to a merger effective
February 8, 1995, Merrill Lynch exchanged certificates for the IPM Shares for
certificates for 526,250 shares of Exide Electronics Group, Inc. Common Stock (the
"Exide Shares") on April 24, 1995; and

(3) certificates for the Exide Shares have been held in an account for Duquesne
Enterprises since April 24, 1995.

Sincerely,
Charles Plohn, Jr.

SEC LETTER

1934 Act / 8 -- / Rule 14A-8
November 22, 1985
Publicly Available November 22, 1995

Re: Exide Electronics Group, Inc. (the "Company")
Incoming letter dated November 8, 1995

The proposal recommends that the board of directors take appropriate action to
cause the Company to redeem the Preferred Stock Purchase Rights issued to the
stockholders under the Rights Agreement and to terminate said agreement, unless it
is approved by a majority stockholders.

There appears to be some basis for your view that the proposal may be excluded
under Rule 14a-8(a) (1), because at the time the proponent submitted the proposal it
did not own for ona year 1% or $1000 in market value of securities entitled to be
voted at the meeting, as required by Rule 14a-8(a) (1) . The staff particularly notes
that the proponent acquired shares of the Company's voting securities in connection
with an acquisition by the Company. In light of the fact that the transaction in
which the proponent acquired these shares appears to constitute a separate sale and
purchase of securities for purposes of the federal securities laws, it is the
Division's view that the proponent's holding period for the Company's shares did
not commence earlier than February 8, 1995, the effective time of the acquisition.
Accordingly, this Division will not recommend any enforcement action to the
Commission if the Company omits the proposal from its proxy materials on the basis
of rule 14a-8{(a) (1) . In reaching a position, the staff has not found it necessary
to address the alternative bases for omission upon which the Company relies.
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Sincerely,
Andrew A. Gerber

Attorney-Advisor

ENCLOSURE
DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDERS PROPOSALS

The Division of Corporation Finance belisves that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under
the proxy ruleg, is to aid those who must comply with the rule by offering informal
advice and suggestions and to determine, initially, whether or not it may be
appropriate in a particular matter to recommend enforcement action to the
Commission. In connection with a shareholder proposal under Rule l4a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
material, as well as any information furnished by the proponent or the proponent's
representative.

*10 Although Rule 14a-8(d) does not specifically provide for any communications
from shareholders to the Commission's staff, the staff will always consider
information concerning alleged violations of the statutes administered by the
Commigsion, including argument as to whether or not activities proposed to be taken
would be violative of the statute or rule involved. The receipt by the staff of
such information, however, should not be construed as changing the staff's inforwmal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commissions no-action responses to
rule 1l4a-8(d) submissions reflect only informal views. The determinations reached
in these no-action letters do not ‘and cannot adjudicate the merits of a company's
position with respect to the proposal. Only a court such as a U.S. District Court
can decide whether a company is obligated to include shareholder proposals in its
proxy material. Accordingly, a discretionary determination not to recommend or take
Commission enforcement action, does not preclude a proponent, or any shareholder of
a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company's proxy material.
The Commission staff's role in the shareholder process is explained further in this
statement of the Division's Informal Procedures for Shareholder Proposals.

Securities and Exchange Commission (S.B.C.)
1995 WL 694080 (S.E.C. No - Action Letter)

END OF DOCUMENT
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{SEC No-Action Letter)

*1 Owenws-Illinois, Incorporated
Publicly Available February 13, 1985

LETTER TO SEC

December 11, 1984

Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

To the Commission:

Owens-Illinocis, Inc¢. (the "Company") has received shareholder proposals from
Howard P. Hodges (the "Hodges Proposals”) and Texas Art Supply Company (the "Texas
Art Proposal®) for inclusion in the Company's proxy materials to be distributed in
connection with its 1985 annual meeting of shareholders (the "Proxy Materials®).
We anticipate filing the Company's preliminary proxy materials with the Securities
and Exchange Commission ("Commission") on or about Pebruary 15, 198S.

The Company believes, for the reasons set forth herein, that the Hodges Proposals
and the Texas Art Proposal and the statements in support thereof may properly be
omitted from the Company's Proxy Materials and, pursuant to the Securities Exchange
Act of 1934, as amended, hereby files with the Commission as Exhibits to this
letter five copies of each of the following items:

(1) statement of why the Company believes the omission of the two Hodges
Proposals from its Proxy Materials is proper;

(2) statement of why the Company believes the omission of the Texas Art Proposal
from its Proxy Materials is proper;

(3) the opinion of David A. Ward, General Counsel to the Company, relating to
the reasons for omission of the Hodges Proposals;

{(4) the opinion of David A. Ward, General Counsel to the Company, relatxng to
the reasons for omission of the Texas Art Proposal;

(5) the Hodges Proposals and statement in support thereof, as received from
Howard P. Hodges; and

{(6) the Texas Art Proposal and statement in support thereof, as received from
Texas Art Supply Company.

Copies of the statements of the Company of the reascons for omitting the Hodges
Proposals and the Texas Art Proposal from the Proxy Materials and the relevant
opinion of Mr. Ward are being sent with notification of such omission. to the
proponents of the Hodges Proposals and Texas Art Proposal, respectively.

Pleage acknowledge receipt of this letter by stamping the enclosed copy of this
letter and returning the same to our messenger.

Very truly yours,
Alan C. Boyd

LETTER TO SEC
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January 15, 1985

Ms. Cecelia D. Blye

Division of Corporate Finance
Securities and Exchange Commission
Room 3024

450 5th Street, N.W.

Judiciary Plaza

Washington, D.C. 20545

Re: Owens-Illinois, Inc.: Omission of Texas Art Supply Co. Shareholder Proposal

Dear Ms. Blye:

We have reviewed the letter of counsel on behalf of Texas Art Supply Co. (“Texas
Art"), dated January 7, 1985 and received by our client, Owans- Illinois, Inc. (the
"Company") on January 10, 1985, which argues that the Company must include a Texas
Art shareholder proposal in its 1985 proxy materials even though Texas Art has not
owned stock of the Company for at least one year, as regquired by Rule 14a-8(a) (1),
and indeed was a shareholder for only four months at the time it made its proposal.
Texas Art's arguments are without merit. They fail to rebut the Company's clear
showing, in its memorandum to the Staff of December 11, 1984 (copy enclosed), that
Texas Art does not meet the one-year eligibility requirement of Rule 14a-8(a) (1),
and that its supporting statement is inaccurate and misleading in violation of Rule
l4a-9. —_—

Ineligibility of Texas Art

*2 At pp. 2-5 of its letter, Texas Art tries to evade the simple, straightforward,
one-year test of Rule 1l4a-8(a) (1), which the Commission just recently adopted, by
resorting to various “policy" arguments, and speculations as to the "purpose® of
the rule. The rule is clear on its face and the Staff should not let itgelf be
led into making complex and unnecessary determinations as to whether the *purpose®
or "policy" underlying the one year rule has been satisfied in particular caaes.
In any case, the °purpose" of a one-year rule is to be a ocne-year rule: one which
can be routinely and consistently applied without requiring the Staff--or issuer's
counsel--to spend unnecessary time debating whether a would-be shareholder
proponent meets the eligibility requirements of Rule 14a-8.

Texas Art resorts to tortured reasoning in arguing (pp. 3-4) that it should not be
deemed to have acquired its Company stock in the merger in which it in fact
acquired the stock, by analogy to certain cases construing Section 16(b) of the
Exchange Act. This farfetched argument illustrates the vice of its approach to
Rule 14a-8's eligibility requirements. Manifestly, those threshhold requirements
not only can, but should, be straightforwardly applied: there is no need to
introduce various exceptions into them, such as may be appropriate under a strict
liability statute such as Section 16(b), whose application can have a Draconian
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financial impact.

Likewise, Texas Art's reference (p. 3) to having a "measured economic stake® in
the Company is irrelevant to its failure to satisfy the one-year holding
requirement. That same argument could be made to justify non-compliance with the
other procedural requirements of Rule 14a-8 including that, a proponent's proposal
be timely submitted to the issuer, a requirement Texas Art acknowledges (p. 4) has
been strictly construed. It is also preposterous to suggest, as Texas Art does
(p. 5), that a "strict technical construction of these requirements {relating to
the one-year ownership standard and the compliance of its supporting statement with
Rule 14a-9] would limit access to only the sophisticated and disenfranchise the
vast majority of shareholders in the country.® A sophisticated investor who does
not satisfy the requirements of Rule 14a-8 or 14a-9 should be denied access, and
. many have; conversely, as the Staff is intimately aware, any number of investors
that Texas Art would concede are not socphisticated have had proposals included in
proxy materials.

Finally, the Company rejects the “"boot-strap" suggestion of Texas Art (p. 5) that
the Company's Form S-15 Registration Statement relating to the transaction in which
Texas Art became a stockholder was materially misleading because it failed to
describe the proxy rules. We are unaware of any requirement that an issuer
"disclose" in a registration statement the generally applicable provisicns of the
proxy rules, and Texas Art cites none.

Texas Art's Misleading Supporting Statement

*3 Texas attempts to defend its inaccurate and misleading "supporting statement”
{pp. 5-10) have the same defect as its effort to avoid the one-year eligibility
requirement: again, they focus on Texas Art's assertions as to the "purposes" of
Rule 14a-8 rather than the clearly expressed requirements of the rule. For
example, Texas Art goes on at length (pp. 5-6), relying in part on Commissioner
Longstreth's dissent from the Commission's adoption of the recent amendments, as to
whether or not a supporting statement must comply with Rule 14a-9. Under the
clear language of Rule 14a-8(c) (3), it plainly must do so.

Texas Art is no more successful in defending the accuracy and completeness of its
supporting statement. For example, the only part of the supporting statement that
actually relates to its liquidatiom proposal (the third paragraph), is clearly
improper under Rule 1l4a-9, since Texas Art can have noc possible basis for an
opinion asa to whether or not a one-year liquidation "will allow the shareholders
... to realize a fair and timely value on their investment.” It is inherently
misleading to speak about a liquidation without specifying any of the terms upon
which it will be effected. It is inherently misleading to talk about the ability
to realize “"fair and timely value" in such a completely indeterminate liquidation.
Indeed, the Commission Staff has been extremely reluctant to allow statements about
the expected results of a ligquidation to appear in proxy material, even when the
statement is being made by the issuer who has detailed information about the
Company's business -and financial condition. See SEC Rel. No. 34-16833, 3
Fed.Sec.L.Rep. (CCH) 1 24,117 (May 23, 1980). See also the "Safe Harbor Rule for
Projectionsg,” SEC Rel. No. 34-15944, [1979 Transfer Binder] Fed.Sec.L.Rep. (CCH) %
82,117 (June 25, 1979).

The remainder of the supporting statement does not "support" the proposal, but is
simply editorial commentary by Texas Art on the Rights Distribution made by the
Company last year. Moreover, the statements in those two paragraphs, which the
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Company showed to be inaccurate in its earlier memorandum, remain inaccurate even
after the proposed modifications set forth in Exhibit C to Texas Art's letter: it
remains the case that Texas Art has no basis for impugning the integrity of the
Company's directors, or for asserting that the Rights Distribution has “deprived"”
the shareholders of anything, or for asserting that the Rights Distribution has
“"depress{ed] the value" of their investment. In this regard, we point out that,
contrary to the Standard & Poor's Outlock attached as Exhibit G to Texas Art's
letter, other investment professionals feel that the Company's stock presents an
attractive investment opportunity. See the Butcher & Singer analysis dated
October 22, 1984, attached hereto, which strongly recommends purchase of the
Company's stock notwithstanding the Rights Digtribution.

That Texas Art disapproves of the Rights Distribution does not justify its non-
compliance with the proxy rules, including its use of a misleading and invalid
supporting statement, or its effortas to employ communications with the Staff as a
forum to express its policy views. Nor does it justify Texas Art'g attacks on the
integrity of the Company representatives who approved the Rights Distribution--such
as its baseless claim (pp. 2, 6-7) that the Company's shareholder letter explaining
the Rights Distribution was false or misleading.

+4 Texas Art's letter is simply a smoke screen, by which it tries to conceal that
it is not a proper proponent under Rule l14a-8(a) (1) and that its supporting

statement does not comply with Rule 14a-9. The Company ias aentitled to omit Texas
Art's proposal from its proxy materials.

Very truly yours,
Michael W. Schwartz
LETTER TO SEC

January 17, 1985

Ms. Cecelia D. Blye
Division of Corporate Finance
Securities and Exchange Commission
Room 3024
4505th Street, N.W.
Judiciary Plaza
Washington, D.C. 20549
_Re: Owens-Illinois, Inc.: Omission of Texas Art Supply Co. Shareholder Proposal
Dear Ms. Blye:
The letter of counsel for Texas Art Supply Co. ("Texas Art") concerning the above-
referenced matter, on which we commented in our January 15 letter om behalf of
Owens-Illinois, Inc. (the "Company"), misstates the Staff's position in a prior no-

action letter which we believe is directly germane to Texas Axt's failure to comply
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with the eligibility requirement of Rule 14a-8(a) (1). In McGraw-Hill (Jan. 30,
1980), the staff took a no-action position where the issue was not, as Texas Art
incorrectly states (p. 4), the timeliness of a shareholder proposal, but the very
issue raised here--whether the proponent had the required ownership interest at the
time of his proposal. While McGraw- Hill arcse before the one-year holding
requirement was added to the proxy rules, it is apparent from that Staff letter
that the policy of strictly construing the eligibility requirements applies every
bit as much to determinations about whether a stockholder has the required
ownerghip interest as it does to the timeliness requirement.

Fox this reason, and those set forth in our‘earlier letters, the Staff should
determine that the Company is entitled to omit Texas Art's proposal from its 1985
proxy materials.

Very truly yours,
Michael W. Schwartz

LETTER TO SEC

January 29, 1985

Ms. Cecelia D. Blye

Division of Corporate Finance
Securities and Exchange Commission
Room 3024

450 Sth Street, N.W.

Judiciary Plaza

Washington, D.C. 20549

Re: Owens-Illinois, Inc.: Omission of Texas Art Supply Co. Shareholder Proposal

Dear Ms. Blye:

The latest letter, dated January 21, 1985, from counsel for Texas Art Supply Co.
concerning the above-referenced matter simply repeats the erronecus argumenta to
which we fully responded for Owens-Illinois (the "Company”) in our letters to you
of January 15 and 17. Texas Art cannot get around the facts: that its share
ownership simply does not satisfy the Commission's recently- adopted one-year
holding requirement; that Texas Art is trying to get the Staff to twist this
eligibility rule for its special benefit; and that Texas Art's supporting
statement does not pass muster under Rule 14a-9.

We reapectfully submit that the Company is not required to include Texas Art's
ineligible proposal and inaccurate supporting statement in the Company's 1985 proxy
materials. We urge the Staff to take a no-action position to this effect.

*5 Very truly yours,
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Michael W. Schwartz

.

ENCLOSURE

January 31, 1985

Mr. Louis K. Adler, President
Bxecutive Offices
910 Travis, Suilte 1630

Houston, Texas 77002

\

Dear Mr. Adler:

BEnclosed is a copy of the Delaware Chancery Court's recent decision in Moran vs.
Household International. This case involves a Rights Distribution Plan which is
very similar to ours. The Court upheld the validity of the Plan and the Board's
authority to adopt it as an "appropriate exercise of managerial judgment under the
business judgment rule", I assure you that ocur Board, the vast majority of whose
members are independent, has every intention of properly fulfilling its fudiciary
obligations to you and other constituencies of the Company.

As to your specific concern that the Plan restricts the right of shareholders to
decide on tender offers, the Court--on pages 43 through 45--found that:

"Plaintiff's claim that Household's adoption of the Rights Plan deprived
stockholders of the "right" to participate in two-tier tender offers does not stand
analysis. The principal exponent of such a *right, * Professor Jensen, was unable
to point to a specific legal basis for the right. Plaintiffs attempt to find the
existence of such a right in the stockholder's power of alienability. The Rights
Plan is not, strictly speaking, a restriction on alienability since it imposes no
conditions on the sale of Household shares. Its impact is upon the prospective
purchaser of shares and only such a prospective purchaser who wishes to pursue a
hostile two-tier tender offer. To be sure, to the extent that such a .purchaser is
deterred, the ability of a particular shareholder to sell his shares is limited.
But every decision of a target board to oppose a tender offer, or invite a third

party to make another offer, has the same effect. Such actions by a target board,
if taken to protect all corporate constituencies and not simply to retain control,
have been consistently approved under the business judgment rule. Panter v.

Marshall Field, supra; Crouse-Hinds v. InterNorth, supra; Cheff v. Mathes, supra;
Bennett v. Propp, supra. Indeed the directors who have the responsibility for the
governance of the corporation are entitled to formulate a takeover policy, whether
it be to meet a specific threat or a general prospective one, even though that
policy may not please all its shareholders.

Plaintiffs argue that if the effect of the Rights Plan is to restrict alienability
of shares already issued it runs afoul of 202(b) of the Delaware General
Corporation Law (DGCL) which prohibits restrictions on the transfer or registration
of securities without the consent of the holders thereof. But, as noted above,
the Rights Plan does hot affect the trading of Household shares or the registration
of shares once traded. The negotiability of shares is not conditioned and shares
remain freely transferable as provided by 159 of the DGCL. The decision in Joseph
E. Seagram & Sons, Inc. v. Conoco, Inc., Del. 519 F.Supp. 506 (1981) does require a

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



1985 WL 53846 Page 7
(Cite as: 1985 WL 53846 (S.E.C. No - Action Letter))

different result. There the Court struck down the action of Conoco's Board of
Directors in adopting a bylaw amendment which placed a restriction on the transfer
of Conoco shares to aliens as violative of 202(b) toc the extent it sought to limit
the transferability of shares issued prior to its adoptiom. The Conoco alien
restriction attempted to make the transfer "void" and "ineffective as against the
corporation® and would have resulted in the refusal by the corporation to recognize
the transferee as a stockholder. The Household Rights Plan has no such effect on
the common shares to which it attaches."

*6 In view of the Household International decision, I hope you will withdraw your
proposal to liquidate and dissolve Owens-Illinois.

Very truly yours,
David Ward
LETTER TO SEC

December 20, 1984

Ms. Cecilia D. Blye

Division of Corporation Finance
Securities and Exchange Commission
Room 3024

450 5th Street, N.W.

Washington, D.C. 20549

Dear Ms. Blye:

As we discussed on the telephone today, we have been retained by Texas Art Supply
Co. to represent it in connection with its shareholdings in Owens- Illinois, Inc.
Our client received on Desember 1B, 1984 a letter from Owens- Illinois, Inc. dated
December 11, 1984 in which our client was advised that Owens-Illinois intends to
omit our client's shareholder propecsal from the Owens-Illinois proxy statement and
form of proxy for the 1985 annual meeting of shareholders.

The purpose of this letter is to advise you that our client believes that the
reasons given for omission are incorrect and that our client intends to respond by
January 7, 1985 to Owens-Illinois on its rxrefusal to include its proposal and to
provide such a response to the Commission. If for any reason, any action is
proposed to be taken by your office, or to your knowledge Owsms-Illinois, prior to
January 7, 1985 we would appreciate your advising us of this fact.

Very truly yours,
VINSON & BLKINS

By John S. Watson
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LETTER TO SEC

January 7, 1985

Ms. Cecilia D. Blye

Division of Corporation Finance
Securities and Exchange Commission
Room 3024

450 5th Street, N.W.

Judiciary Plaza

Washington, D.C. 20549

RE: Owens-Illinois, Inc.: Omission of Texas Art Supply Co. Shareholder Proposal

" Dear Ms. Blye: ) _

On November 2, 1984, our client, Texas Axt Supply Co. (*Texas Art"), pursuant to
Rule 14a-8 ("Rule l14a-8") under the Securities Exchange Act of 1934 (the "Exchange
Act"), submitted a proposal for inclusion in the proxy materials (the "1985 Proxy
Materials®) for the 1985 Annual Meeting of Shareholders of Owens-Illinois, Inc., an
Ohio corporation (the "Company®). A copy of said proposal (the "Proposal®) is
attached hereto as BExhibit A. In accordance with the timeliness requirements of
Rule 14a-8(a) (3), the Proposal was received by the Company at its principal
executive offices on November 3, 1984, which was before the deadline of November 5,
1984 specified in the proxy materials for the Company's 1984 Annual Meeting of
Shareholders. On December 12, 1984, however, the Company, pursuant to Rule 1l4a-
8(d), informed the Securities and Exchange Commission (the "Commission') of its
intention to omit the Proposal from the 1985 Proxy Materials and informed Texas Art
of such intended omission by letter dated December 11, 1984, which was received by
Texas Art on December 18, 1984, In accordance with the informal procedures of the
Commission's staff (the "Staff”), we submit this letter on behalf of Texas Art in
order to demonstrate that omission of the Proposal from the 1985 Proxy Materials
would be clearly erroneous and in violation of Rule l4a-8.

Bligibility

*7 The Company's first purported basis for excluding the proposal is Texas Art's
alleged failure to meet the eligibility requirements set forth in Rule 14a-8.
Specifically, the Company asserts that Texas Art, the owner of over 60,000 shares
of common stock cof the Company having a market value of nearly $2.5 million, fails
to meet the one-year holding period requirement because Texas Art's holding period
in the stock of a corporation that was acquired by the Company should be ignored.
Texas Art has owned continuously over a period of years a significant amount of
stock in Dougherty Brothers Company ("Dougherty") which stock was converted into
common stock of the Company when Dougherty was acquired by the Company on July 2,
1984. In addition, subsequent to the acquisition, Texas Art purchased a
significant .amount of common stock of the Company in the open market. [FN1] Texas
Art has never scld any stock of Dougherty or the Company.
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FN1. In its letter dated December 12, 1984 the Company notes with interest the
purchase by Texas Art of additional shares of the Company's common stock. Although
the purchase of these shares has no bearing on the issues at hand, other than to
indicate Texas Art's continuing economic interest in the Company, it should be
noted that Texas Art purchased these additional shares in reliance upon the
Company's misleading statements with regard to its September 10, 1984 distribution
of rights to purchase shares of a class of the Company's preferred stock (the
*Rights Distribution®). Texas Art purchased the additional shares of the
Company's common stock because the Rights Distribution was characterized in the
September 10, 1984 letter to shareholders from Robert J. Lanigan, Chairman and
Chief Executive Officer, as deterring coercive *partial" and "two- tier" tender
offers, rather than indicating that it would effectively deter any takeover not
deemed acceptable by the Company's board of directors. A copy of this letter to
shareholders is attached hereto as Exhibit B.

End of Footnote(s).

As the Commission stated in its release adopting the most recent amendments to the
eligibility provisions of Rule 1l4a-8, it adopted the eligibility provisions in
order to permit only those shareholders with a "measured economic stake or
investment interest in the corporation® to include proposals in the proxy materials
of an issuer. [FN2] SEC Release No. 34-20091, August 16, 1983. In other words,
the eligibility provisions serve to limit abuses of the past whereby certain
individuals and organizations purchased small numbers of shares shortly before a
meeting in order to advocate narrow non-economic causes. Texas Art certainly does
not fall into this category and certainly meets the test of having a "measured

economic stake or investment interest® in the Company. In no instances did Texas
Art purchase any shares of common stock of the Company for the purpose of putting
the Company to the expense of including a proposal in a proxy statement. Texas

Art’'s shareholdings clearly derive from a substantial economic investment over time
and are clearly significant. Based on the Company's proxy statement for its 1984
annual meeting, Texas Art owns fifty percent more shares of the Company's commen
stock than all directors of the Company combined, if options are excluded.

FN2. The Company seems to suggest that the standard to be applied is “possession
of a significant long-term intetest in, and familiarity with the operations of the
Company. " None of the terms °significant®, "long-term” or "familiarity" appears
to have been used by the Commission in its adopting release as a standard.
Nevertheless, without doubt Texas Art's interest is "significant®. For purposes
of preventing the abuse sought to be curtailed, we would submit that Texas Art's
interest is "long-term" since ite ownership of stock dates from 1981. Finally,
although it is clear on its face that *"familiarity" cannot be an appropriate
standard, Texas Art is prepared to demonstrate its substantial familiarity with the
operaticns of the Company.

Bnd of Pootnote(s).

*8 Although the receipt of shares in a merger does constitute a purchase and sale
for some securities laws purposes, it does 80 only to the extent consistent with
the purposes of the particular provision in question. Notwithstanding the Company's
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agsertion to the contrary, not all merger transactions constitute purchases and
sales. For example, for purposes of Section 16(b) of the Exchange Act, certain
mergers as to which an insider has no control over the timing of such merger are
not considered purchases and sales, since the penalties of Section 16(b) would not
be justified. It is interesting to note that Section 16(b) is interpreted in this
manner even though Section 16 (b) is supposedly a "bright-line* rule. See, e.g.,
Rern County Land Co. v. Occidental Petroleum Company, 411 U.S. 582 (1973);
Heublein, Inc. v. General Cinema Corp., 722 F.2d 29 (3nd Cir.1983), cert. denied, -
-- U.8. ----, 104 S.Ct. 1416 (1984). .

Similarly, the purposes of the shareholder proposal provisions of Rule 14a- 8
would not be served by excluding the Proposal from the 1985 Proxy Materials, since
Texas Art had no control over the acgquisition of Dougherty by the Company, and
certainly did not control the timing. Texas Art has a "measured economic stake"
in the Company and did not cause Dougherty to be acquired by the Company in order
that Texas Art could submit a shareholdex proposal.

In support of its interpretation of the eligibility provisions of Rule 14a- 8, the
Company points to certain no-action letters issued by the Staff for the proposition
that these eligibility provisions are subject to "strict construction®. [FN3] EBach
of the no-action letters cited by the Company, however, relates to the failure by
shareholder proponents to meet the timeliness requirements of Rule 14a-8. In each
case cited, the Staff enforced the time deadline. This approach is understandable
in the context of the timeliness requirement, since issuers are required to specify
the deadline for submitting proposals for the next year in their current year's
proxy materials and this requirement is clear and easily understood. We would
submit, however, that, as discussed belcw, the eligibility requirement and
supporting statement language should be libexally construed to effectuate the
purpose of providing shareholders of a corporation access to its proxy machinery
for legitimate corporate purposes. A strict technical construction of these
requirements would limit access to only the sophisticated and disenfranchise the
vast majority of shareholders in this country.

FN3. McGraw-Hill (January 30, 1980); Transamerica Corporation (January 11, 1982);
R.J. Reynolds Industries, Inc. (December 24, 198l1); Southern Califormia Edison
(December 23, 1981); and Dresser Industries Inc. (December 7, 1981).

End of Footnote(s).

If the Company persista in its interpretation of the eligibility provisions of
Rule 14a-8, the Company's prospectus dated May 17, 1984 in comnection with the
receipt by Dougherty shareholders of the Company's commén stock can only be read to
be materially misleading for omitting to inform Dougherty shareholders that they
would be deprived of a fundamental right held by other shareholders of the Company.
Texas Art had enjoyed the right of submitting shareholder proposals to Dougherty
for some time and had no knowledge that the merger with the Company would eliminate
that right with respect to the Company.

Misleading Supporting Statement
*9 In addition to alieging that Texas Art has failed to meet the eligibility

requirements of Rule 14a-8, the Company also bases its intended omission of the
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Proposal on Rule 14a-8(c) (3) because of the purported failure of the supporting
statement included in the Proposal (the "Supporting Statement") to meet the
standards set f£&rth by the Commission in Rule 14a- 9. Specifically, the Company
points to certain “false and misleading statements” in the Supporting Statement in
order to justify its proposed omission of the Proposal.

We would submit that it is inconsistent with the purpose of Rule l4a-8 to exclude
a shareholder proposal on the basis that it does not include the opinions of
management or because it does not meet a high standard of precision or
thoroughness. Indeed, Rule 14a-8 is intended to provide access to a company's
proxy material to all shareholders. As indicated above, while strict enforcement
of the timeliness requirements of Rule 14a-8 is understandable in light of the fact
that the applicable deadline must be specified in the preceding year's proxy
materials, strict comstruction of Rule 14a-8, as well as strict application of Rule
l4a-9 to shareholder proposals, is contrary to the principle of shareholder access
that underlies Rule 14a-8. Commissioner Longstreth, in his dissent from the
adoption of the most recent amendment to Rule 14a-8, described the primary goal of
Rule 14a-8:

"If we are going to support shareholder access in theory, we should support it
in practice as well, and not just for highly sophisticated investors who can afford
to develop or retain the skills necessary to master the labyrinth that Rule 14a-8
gsets forth before them.®
SEC Release No. 34-200591, August 16, 1983.

Furthermore, as the Staff has indicated previously, in light of the 500 word limit
of Rule 14a-8(b), as well as the fact that neither the management nor the Company
is responsible for such statement, the proxy rules do not require Texas Art to
state all possible reasons for and consequences of the Proposal. Rather, if the
Company believes that the Proposal or Supporting Statement does not contain
sufficient information, it could provide such information and highlight its views
and its own comments on the Proposal. See letter to Strawbridge & Clothier,
February 13, 1984.

Texas Art is willing, if necessary, 'to modify the Supporting Statement in any
manner the Commission may deem appropriate. In fact, attached hereto as Exhibit C
is a revised Supporting Statement, which has been marked to indicate changes from
the statement originally submitted with the Proposal to the Company. Bach change
is discussed in detail as applicable in the discussion below. We would submit
that the Proposal, especially as modified hereby, cannot be omitted on the basis of
Rule 14a-8(c) (3).

The Company first claimed that the Supporting Statement "has nothing to do with
the proposal being made®. This claim is patently erroneous since the Supporting
Statement clearly relates to the Proposal of which it is a part. Even if the
Company's characterization of the Proposal were accurate, it is unclear that
irrelevance alone would result in a supporting statement's being considered
"misleading®. Indeed, the Company certainly offers no authority for its position.

*10 On October 12, 1984, after it had become apparent to Texas Art from comments
in the financial media that the Rights Distribution had a more far- reaching effect
on the future of the Company than just simply deterring coercive "partial” and
"two-tier* tender offers, as originally claimed, [FN4] Texas Art wrote to Robert J.
Lanigan, Chairman and Chief Executive Officer of the Company, to suggest that the
Rights Distribution be submitted for approval at the Company's 1985 Annual Meeting
of Shareholders. See Exhibit E. Robert J. Lanigan's response of October 29,
1984 again talked of coercive elements and rejected Texas Art's suggestion by
atating that the board of directors had the authority to take this action. See
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Exhibit F.

FN4. When Texas Art received the October 12, 1984 Summary of Rights and the
Company's Form 8-A filing of October 4, 1984 it became abundantly clear to Texas
Art that the shareholders of the Company had been misled in believing that these
-rights were designed to prevent only coercive "partial® and "two- tier®" tender
offers. Only then did Texas Art learn that any and all offers, even all cash
offers for all the shares of the Company, were subject to the approval of the board
of directors of the Company due to its control of the redemption of the new rights.
In fact, some financial analysts are still misled and confused as can be seen from
the November 2, 1984 Value Line report on the Company which states that the rights
are "aimed at thwarting socalled 'two-tier' tender offers*. See Exhibit D.

End of Footnote(s).

Having been frustrated in its attempts to seek, through the management of the
Company, shareholder consideration of this significant action that could materially
adversely affect the shareholders of the Company, Texas Art chose the only course

of action it believed was open to it to allow the shareholders of the Company to
realize on the fair value of their investment in the Company. Thus, Texas Art
submitted its resolution to liguidate and dissolve the Company to allow the
shareholders their legitimate right to determine the future of the Company.
Although the Company's shareholders were not given the opportunity to consider the
wiasdom of the Rights Distribution, they are legally entitled to consider the
liquidation of the Company. Section 1701.86 of the Ohio General Corporation Law
specifically recognizes this right by providing that the Company's shareholders can
approve the dissolution of the Company without the necessity of prior action by its
board of directors.

In the third paragraph of the Supporting Statement, Texas Art indicates that the
adoption of the resolution to liquidate the Company will allow the shareholders of
the Company to "realize a fair and timely value on their investment®, which, as the
remainder of the Supporting Statement indicates, the shareholdexrs of the Company
are now otherwise unable to do. The Supporting Statement states simply and
concisely that the Company's board of directors, by implementing the Rights
Distribution as an anti-takeover device, "depressed the value of the Company's
common stock, which value could be regained for the shareholders through
liquidation.® Thus, nothing could be more relevant to a proposed liquidation to
regain shareholder value than the reason that such value had been depressed.

*11 The Company further claims that the supporting statement included in the
Proposal is misleading because it states that, if the Proposal is adopted, the
Company's shareholders will “realize a fair and timely value on their investment®.
In response to this comment, without necessarily admitting its validity, Texas Art
has modified the supporting statement so that the alleged "conclusory statement® is
expressed instead as the opinion of Texas Art. As the Staff has indicated in
previous no-action letters, this statement, as modified, is not misleading, since
it is presented as the opinion of Texas Art. See letter to Wilshire 0il Company
of Texas, May 6, 1982. As to the Company's assertion that the proposed
liquidation would require a "fire sale™ of the Company's assets, this argument can
be made by the Company in the 1985 Proxy Materials so that the shareholders of the
Company may make an informed decision on the Proposal. The failure by Texas Art
to include the opinions of the Company in the Proposal should not render the
Proposal misleading.
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The Company also asserts that the Proposal is false and misleading with respect to
the Rights Distribution. For example, in response to the Supporting Statement'sg
reference to the entrenchment of management resulting from the Rights Distribution,
the Company states that the Proposal should indicate that *12 of the 17 members of
the Board are independent, outside directors, not otherwise affiliated with the
Company and with no position to 'entrench' ®. Even to the extent that thisg might
be true, Texas Art is not required to discuss such matters in management's proxy
statement for an annual meeting at which directors will be elected, since these
matters are required to be discussed in substantial detail by the Company .
Furthermore, although 12 of the 17 members of the board of directors of the Company
are not officers of the Company, publicly available documents indicate that each
director receives an annual $16,000 director's fee, as well as $750 for attending
each board of directors meeting.

The Company also argues that the Rights Distribution did not depress the value of
the shareholders’ investment, as claimed by Texas Art in the Proposal. Again, as a
general matter, these statemente with regard to the price of the Company's common
stock should be included in the 1985 Proxy Materials, along with the Proposal,
since this issue of the Company's market value is of great importance to the
Company's shareholders. If, however, the Company includes its arguments
wholesale, without any change, the 1985 Proxy Materials would be misleading, in
light of the Company's off-handed dismissal as "takeover fluff" of a $3.75 increase
in the Company's stock price from August 24, 1984 to September 7, 1984. It is
well recognized that a Company's liquidation value or takeover value is a component
of determining a given stock's price, which will be discounted depending on the
likelihood of a liquidation or, sale. In other words, a given company's
liquidation value will be discounted greatly as a factor in determining a stock's
price if a liquidation or sale of that company is not very likely in the near-term.
The aforementioned $3.75 increase in the Company's stock price indicates that,
because of takeover rumors with respect to the Company, the market was not
discounting this liquidation value as deeply. Thus, although the Company has not
experienced a "fundamental change®, such as a substantial write-off or an
- unfavorable earnings report, the value of the shareholders' investment--the marxket
value of the Company's common stock--has decreased as a result of the adoption by
the Company of the aforementioned anti-takeover device, which anti-takeover device
was adopted without shareholder approval. In fact, Standard & Poor's Outlock of
December 26, 1984 recommends avoiding investment in the Company as a result of the
Rights Distribution, further illustrating the depressing effect on the shareholder
value that the Rights Distribution has had. A copy of the relevant page from this
publication has been included as Exhibit G.

*#12 Pinally, the Company asserts that the Proposal is misleading because it
suggests that the Company's shareholders have the *right" to decide on a tender
offer. We note with interest that in its discussion of the purported misleading
nature of the Proposal, the only legal authorities cited by the Company are in
support of this proposition. Without admitting the validity of the assertion by
the Company, Texas Art has modified the Proposal so that no reference to a "right
to tender” is included. Instead, the Proposal simply indicates that the
"opportunity* of the Company's shareholders to tender their shares in a tendér
offer has been hindered. Thus, as modified, we submit that the Proposal is not
misleading in this regard.

Conclusion
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In conclusion, we submit that the omission of the Proposal, in its original form
or as amended, from the 1985 Proxy Materials is clearly erroneous and in vioclation
of Rule 14a-8, and respectfully request that the Staff inform the Company that, in

the staff's judgment, any such omission would violate Rule 14a-8, and that the
Staff not take a no-action position with regard to any such omission. We would

appreciate being advised of any further filings or submissions by the Company, so
that we may respond on behalf of Texas Art.

If you have any questions with regard to the matters discussed herein, please call
the undersigned, collect, at 713/651-2556 or J. Mark Metts of our firm at 713/651-
3820.

Very truly yours,
VINSON & ELKINS

By John 8. Watson

LBTTER TO SEC

January 21, 1985

Ms. Cecilia D. Blye

Division of Corporation Finance
Room 3024

450 Sth Street, N.W.

Judiciary Plaza

Washington, D.C. 20549

Re: Owaens-Illinois, Inc.: Omission of Texas Art Supply Co. Shareholder Proposal

Dear Ms. Blye:

This letter relates to the response by counsel for Owens-Illinois, Inc. (the
"Company®) in their letters of January 15, 1985 and January 17, 1985 to our letter
dated January 7, 1985 on behalf of Texas Art Supply Co. {("Texas Art"). Counsel's
letters characterize Texas Art's arguments as "tortured®, “farfetched®,
"preposterocus", "boot strap" and "smoke screen". The Company'‘'s coungsel have
attempted by these types of pejorative characterizations, rather than substantive
legal discussion, to rebut Texas Art's arguments and support their unmeritorious
positions. Rather than repeating the arguments here from our previous letter,
which we continue to believe are sound, we will respond only to the letters of
counsel for the Company.

We submit, as we stated earlier, that the McGraw-Hill letter is irrelevant to the
issue at hand since the facts contained in that letter bear no resemblence to facts
of the Texas Art situation. McGraw-Hill arose before the one-year requirement. and
involved an individual who attempted to purchase, for the purpose of submitting a
shareholder proposal, 100 shares of McGraw-Hill's common stock on the second-to-
last day on which shareholder proposals could be submitted. The Staff concluded
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that the individual was not the "owner" of the shares on the last date on which
shareholder proposals could be submitted and any proposal submitted on the date
when the individual became the "owner" would not be timely. The individual was on
notice of the latest date on which shareholder proposals could be submitted and
could structure his conduct accordingly, and indeed the very abuse sought to be
curtailed by the timeliness and eligibility requirements existed in McGraw-Hill.
None of these facts exist in the case of Texas Art.

*13 The Staff has in the past, and should in thia case, interpret the requirements
of Rule 14a-8 to effectuate the broad policy and purpose sought to be achieved by
that Rule. Such an interpretation would clearly call for Texas Art being eligible
to have its proposal included in the Company's 1985 Proxy Materials.

Although the Company and its counsel are apparently "unaware of any requirement
that an issuer ‘disclose’ in a registration statement the generally applicable
provisions of the proxy rules”, the proxy statement/prospectus delivered to the
Dougherty shareholders in connection with the acquisition of Dougherty by the
Company belies any such lack of awareness. Under the heading "Principal
Differences between Rights of Shareholders”, for example, the proxy
statement/prospectus discusses in great detail the differences beatween the
generally applicable provisions of the corporate laws of New Jersey, Dougherty's
state of incorporation, and those of Ohio, the state of incorporation of the
Company . Furthermore, under the heading "Federal Income Tax Consequences®, the
impact of the generally applicable tax laws are described in detail. Thus, it can
be fairly asked why a proxy statement/prospectus that describes the impact of the
acquisition on Texas Art's holding period for federal income tax purposes does not
also describe the impact of the acquisition on its holding period for purposes of
the proxy rules. There can be no question, as the Company recognizes, that
' significant differences in shareholder rights must be disclosed in merger proxy
material.

‘It has long been the position of the Staff that shareholder proponents need not
meet an absolute standaxd of disclosure in shareholder proposals and supporting
statements. As stated in our earlier letter, the Staff has indicated previously"
on several occasions that, in light of the 500 word limit of Rule 14a-8(b), as well
as the fact that neither the management nor the Company is responsible for such
statement, the proxy rules do not reguire Texas Art to state all posasible reasons
for and consequences of the Proposal. See, e.g., Strawbridge & Clothier, February
13, 1984.

The Proposal and Supporting Statement state simply andconcisely that the Company's
shareholders have been deprived of the ability to realize the Company's liquidation
value through a takeover, unless such takeover is approved by. a board of directors
with only nominal stock holdings in the Company. The approval of the Rights
Distribution is thus clearly related to the liquidation proposal of Texas Art, and
is thus far more than mere "editorial commentary®. Furthermore, neithexr of the
legal authorities cited by the Company relates to liquidation proposals by
shareholder proponents subject to the 500 word limit of Rule 14a-8. Instead, we
continue to submit that a statement as to the realization of fair and timely value,
s0 long as it is expressed as the opinion of the shareholder propoment, is not
misleading pursuant to Rule l4a-9. See Wilshire 0il Company of Texas, May 6,
1982.

*14 Pinally, the Company attempts to prove that shareholder value has not been
depreased by including a regional stock brokerage firm report in which the buy
recommendation was written by an owner of stock in the Company. It is interesting
to note that the report, which is dated almost six weeks after the date that the
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Rights Distribution was approved by the Company's board of directors, supports the
opinion of Tgxég_hrt that the market value of the stock has steadily declined since
the declaration of the Rights and is selling at a "substantial discount to the
Company's stated and adjusted book value®, In other words, as suggested in the
reports by nationally recognized research firms not seeking commission income, the
Company is not an attractive investment even at its current depressed value for
current shareholders such as Texas Art.

In conclusion, we continue to submit that the omission of the Proposal, both in
its original form and as amended, from the 1985 Proxy Materials, is clearly
erroneous and in violation of Rule 14a-8, and respectfully request that the Staff
inform the Company that, in the Staff's judgment, any such omission would violate
Rule 14a-8, and that the Staff not take a no-action position with regard to any
such omission.

If you have any questiocns with regard to the matters discussed herein, please call

the undersigned, collect, at (713) 651-2556 or J. Mark Metts of our firm at (713)
651-3820.

Very truly yours,
VINSON & ELKINS

By John 8. Watson

ENCLOSURE

February 1, 1985

Mr. David A. Ward

Senior President

General Counsel and Secretary
owens-Illinois

One Seagate

Toledo, Ohio 43666

Dear Mr. Ward:

Your letter of January 31, 1985 is yet another example of misleading and out- of-
context statements made by the management of Owens-Illinois, Inc. {the Company).
Your Rights Plan affects all tender offers including those for all the stock for
all cash, not just two tier tender offers that you continue to reference. If the
directors of the Company are so confident that they are fulfilling their fiduciary
duties and are acting in the best interests of the shareholdexrs, the owners of the
Company, why do they refuse to submit the Company's Rights Plan to shareholder
approval?

As you are well aware Mr. Moran intends to appeal this decision from what is a
lower court in Delaware. You are also well aware that there are other law suits
pending against Household International on this same issue.
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In any case, this decision is irrelevant to whether or not Texas Art is entitled
to have its proposal included in management's proxy material. Indeed, if the courts
finally determine that the Rights Plan is legal, the only recourse a shareholder

will have to challenge this inapproprlate self- entrenching action will be through
proposals such as Texas Art's

Consequently, this initial result in the Household International case has no
effect on Texas Art's decision with respect to its proposal to liquidate and
dissolve Owens-Illinois, Inc.

*15 Very truly yours,
TEXAS ART SUPPLY CO.

By Louis K. Adler, President

ENCLOSURE
EXHIBIT 2

STATEMENT OF REASONS FOR OMITTING FROM THE PROXY MATERIALS OPF OWENS-ILLINOIS,
INC. THE PROPOSAL OF TEXAS ART SUPPLY COMPANY

Texas Art Supply Company ("Texas Art®), which acquired its common stock in Owena-
Illinecis, Inc. {the “"Company") on July 2, 1984, is seeking by letter received at
the Company's principal executive offices on November S, 1984, inclusion in the
Company's proxy materials (the "Proxy Materials") for its 1985 annual meeting of
shareholders of a proposal that the Company be liquidated and a statement in
support thereof which challenges the propriety of a distribution of share purchase
rights (the "Rights Distribution") recently declared by the Company's Bcard of
Directors. The Texas Art proposal may be omitted from the Proxy Materials because
it fails to meet the requirements of Rule l4a-B(a) and (¢) promulgated pursuant to
the Securities Exchange Act of 1934, as amended (the "Act").

Rule l4a-8{a) provides that an issuer is required to include a proposal in its
proxy materials only if the proponent meets the eligibility requirements of Rule

14a-8(a) (1) . Rule 14a-8(a) (1) provides that at the time a proponent makes a
proposal he must have been a record or beneficial owner of securities of the igsuer
for at least one year. See, e.g., Marine Midland Banks (July 16, 1984). As

indicated in the Texas Art shareholder proposal letter, Texas Art first acquired
securities of the Company in July 1984, only four months before it made its
proposal. (FN1) It is, therefore, ineligible to make a proposal.

FN1. It is interesting to note that Texas Art acquired 23,000 shares of the
Company's common stock, according to its letter, after announcement on September
10, 1984, of the Rights Distribution, which action Texas Art claims entrenched
management, depressed the value of the shareholders investment, and caused such
other harm so great as to warrant liquidation of the Company.

End of Footnote(s).
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Texas Art acquired the Company's securities on July 2, 1984 pursuant to a merger
between the Company and Dougherty Brothers Co. ("Dougherty®). Wwhen the merger
closed Texas Art in effect "sold" its Dougherty stock and purchased the Company's
stock. [FN2] Dougherty was a corporation only a fraction of the Company's size.
The market value of the securities issued in the Dougherty transaction was $30
million compared to the Company's market value on December 4, 1984, of more than
$1.10 billion. Dougherty's sales for fiscal year ending May 31, 1984, were $27
million, compared with the Company's 1983 calendar year sales of $3.4 billion.
Moreover, Dougherty's scope of coperations was limited to a very narrow area;
namely the manufacture and sale of plastic containers and medicine dropper
assemblies for the health and perscnal care industry, whereas the Company is
involved in a broad range of businessges. The fact that Texas Art may have been a
shareholder of Dougherty and then the Company for a combined period of greater than
one year is simply not relevant for purposes of Rule l4a-81(a) (1). Rule 1l4a-

8(a) (1), which was enacted as part of the Securities and Exchange Commission‘'s (the
"Commission”) recent modification of the proxy rules, is designed to prohibit
"abuse of the security holder proposal rule® by shareholders without a long-term
interest in the issuer and its affairs. Bee SEC Release 34-20091 (August 16,
1983). Thia standard is not met by Texas Art which, although a former shareholder
of Dougherty, is not in possession of a significant long-term interest in, and
familiarity with the operations of, the Company. The staff (the "Staff") of the
Commission has traditionally construed very strictly the procedural requirements of
Rule 14a-8(a) (1). See, e.g., McGraw Hill (Jan. 30, 1980); Transamerica
Corporation (Jan. 11, 1982); R.J. Reynolds Industries, Inc. (Dec. 24, 1981);
Southern California Edison (Dec. 23, 1981); and Dresser Industries, Inc. (Dec. 7,
1981) . There 1s no reason that recently promulgated Rule 14a-8(a) (1) should not
be likewise strictly construed in order to achieve its policy purposes. Thus,
since Texas Art has not held the Company's securities for more than one year, it is
ineligible to make a proposal pursuant to Rule 1l4a-8.

FN2. In analcgous situations under the securities laws, the exchange of shares
pursuant to a merger agreement is treated as a purchase and sale. See, e.g., Rule
145(a) (2), promulgated pursuant to the Securities Act of 1933, as amended (stating
that an "offer” and a "sale" exist where securities are received in an exchange
pursuant to a meryger agreement) and Newmark v, R.XK.O., General, Inc., 425 F.2d 345
(2nd Cir.), cert. denied, 400 U.S. 854 (1970) (finding that a "purchase* and "sale"
occur in a mergex for the purpose of Section 16(b) of the Securities Exchange Act).

End of Footnote(s).

*16 Rule 14a-8(a) further provides that an issuer may omit from its proxy
materials any proposal that violates Rule 14a-8(c). Rule 14a- 8{(c) (3) provides as
follows:

(¢} The issuer may omit a proposal and any statement in support thereof from its
proxy statement and form of proxy under any of the following circumstances:

(3) If the proposal or the supporting statement is contrary to any of the
Commission's proxy rules and regulations, including Rule 14a-9, which prohibits
false and misleading statements in proxy soliciting materials ...

(Emphasias added) Rule 14a-8(c) {3) thus provides that a proposal and a statement
in support thereof may be omitted if either the proposal or the supporting
statement is false and misleading within the meaning of Rule l4a- 9. The Texas Art
proposal and supporting statement may be omitted pursuant to Rule l4a-8(c) (3)
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because the statement in eupport of the proposal is false and misleading within the
meaning of Rule 14a-9. First, the supporting statement is prima facie misleading
because it has nothing to do with the proposal being made. Rather than providing
reasons why the Company should consider a liquidation, the entire supporting
statement attacks directorial action relating to a wholly unrelated matter--the
declaration of the Rights Distribution. The supporting statement is thus prima
facie misleading because it seeks to generate shareholder sentiment concerning one
directorial action and apply it to a wholly unrelated objective.

Moreover, even assuming that the subject matter of tbe‘supporting statement were
germane to the proposal being made, the proposal would still be excludable under
Rule 14a-8(c) (3) because the supporting statement contains numerous false and
misleading statements concerning theRights Distribution and the proposed
liquidation. These misleading statements would prevent shareholders from giving
informed consideration to this proposal. In regard to the proposed liquidation,
the supporting statement claims that shareholders will realize fair and timely
value on their investment if they adopt the liquidation proposal. There is no
basis for such a conclusory statement. In fact, the proposal calls for the
Company ta sell its assets and to distribute to shareholders at the end of one year
all sales proceeds and the remaining assets. This apparently would require the
Company either to sell assets undex "fire sale"™ conditions and/or distribute
interests in non-monetary assets that will be of little value in the hands of a

group of thousands of dispersed shareholders. In the case of certain non-cash
assets, the sheer practical impossibility of widespread distribution would mandate
a sale--perhaps at a severely depressed price. In neither event will the

Company's shareholders necessarily receive "fair value®” for thelr investment.

In regard to the action of the Company's Board of Directors on September 10, 1584,
in declaring the Rights Distribution, Texas Art's claims are false and misleading
in several respects. First, the c¢laim that the Board's action served to entrench
management is misleading because it fails to disclose that, in fact, 12 of the 17
members of the Board are independant, outside directors not otherwise affiliated
with the company and with no position to "entrench®. As is stated in the Company's
September 10, 1984, letter to shareholders (a copy of which is attached hereto as
Exhibit A), the Rights Distribution was declared "to deal with the narrow but very
serious problem of ancther company using coercive tactics to deprive shareholders
and the Board of any real opportunity to determine the destiny of Owens-Illinois.*"
It had nothing to do with entrenchment. Second, the claim that the Board's action
depressed the value of shareholders' investment is false. During the weeks
preceding the Rights Distribution, the Company had been the subject of intense
takeover speculation. See "Owens-Illinois Takes Anti-Takeover Step, Clears New
Preferred," wall Street Journal (September 12, 1984) (stating that trading in the
Company's common stock had been "unusually active ... for about two weeks, giving
rige to takeover rumors®). The price of the Company's stock rose from a closirng
price of $40.50 on August 24 to $44.25 on September 7. On November 2, 1984, the
date of Texas Art's letter, the closing price was $38.75. The stock price has
held up well throughout the recent falling market and yesterday closed at $39.25.
Thus, there has been no significant change in the Company's fundamental stock price
from the end of August through the date hereof. The reduction in price which
followed the Rights Digtribution reflected only elimination of the "takeover £luff"
that had affected the market price in the weeks before the declaration of the
Rights Distribution. It wag not the kind of decline that reflects a decrease in
the value of the assets or in the earnings potential of the Company, such as might
be caused by a substantial write-off or an unfavorable earnings report. Thus, it
cannot be fairly stated that the Rights Distribution had an adverse effect on the
Company*s stock price.
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*17 Finally, the statement that the Board's action prevents shareholders from
exercising their "right* to decide on a tender offer is false because, even
assuming that such a "right" exists, the Rights Distributicn neither prevents
anyone from making a tender offer nor prevents the Company's shareholders from
tendering their sharea pursuant to such a tender offer. Rather, althéugh the Rights
Distribution tends to deter any attempt to acquire the Company in a manner or on
terms not approved by the directors, a tender offeror is free to approach the
Company and negotiate an offer that the directors can recommend to the shareholders
or to approach the shareholders directly without the directors' approval.

Likewise, the Company's shareholders may tender their shares regardless of whether
the offeror negotiates an offer with the Company's directors. Moreover, there is
no basis for the claim that such a right exists. It i3 not necessary to cite the
litany of judicial decisions upholding corporate actions designed to deter tender
offers. Suffice it to say that courts bhave routinely upheld defensive actions
taken both before and after the commencement of a tender offer. See, e.g., Panter
v. Marshall Field, 645 F.2d 271 (7th Cir.), cert. denied, 454 U.S. 1092 (1981)
{upholding the use of acquisitions and antitrust litigation to ward off a potential
acquiror); Treadway Cos. v, Care Corp., 638 FP.2d 357 (24 Cir.1980) (upholding a
substantial sale of stock to a friendly third party to block a potential takeover);
Lewis v. McGraw-Hill, 619 P.2d 192 (2d Cir.), cert. denied, 449 U.S. 951 (1980)
(upholding the use of various defensive tactics designed to ward off a potential
tender offer). If there were such a thing as an unfettered right to a tender
offer, these decisions, and numerous others that have upbeld defensive tactics
undertaken both before and after a bid is made, would seem toc have been incorrectly
decided. To the contrary, no court has held that a shareholder "right toc a tender
offer® prohibits defensive tactics.

For the reasons discussed herein, the Texas Art proposal violates Rule l4a-
8(a) (1) and Rule 14a-8(c) (3) promulgated under the Act and may be omitted from the
Company'’s Proxy Materials.

ENCLOSURE

Exhibit C

RESOLVED, that the corporation shall liquidate and dissolve pursuant to the
following Plan of Liquidation and Dissolution and in accordance with Section 337 of
the Internal Revenue Cede:

(1) The officers and directors are authorized and directed to proceed promptly
to wind up the corporation‘'s affairs; to sell the assets on such terms as they may
deem desirable; to pay or provide for any remaining liabilities; to establish a
reserve in a reasonable amount to meet known liabilities and liquidating expenses
and estimated unascertained or contingent liabilities and contingent expenses, if
they deem such a reserve desirable; and to distribute within the twelve-month
period beginning on the date of the adoption of this Plan of Liquidation the sales
proceeds and any other assets of the corporation, subject to any remaining
liabilities, to the shareholders in proportion to the number of shares owned by
them in cancellation of their shares.

+18 (2) If a reserve established to meet claims against the corporation is
maintained after expiration of the twelve-month period referred to above, the .
officers and directors shall arrange for the distribution of any unused balance of
the reserve to the shareholders as soon as practicable.

(3) The officers and directors shall take all appropriate and necessary action
to dissolve the corporation under Ohio law.
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Reasons:

--The action of the Board of Directors of Owens-Illincis, Inc. on September 10,
1984 in declaring a dividend distribution of Rights to purchase Series A Junior
Participating Preference Stock has deprived the shareholders, the owners of the
company, of the opportunity to decide on a tender offer and to determine the
destiny of their company.

--Without the approval of the shareholders the action of the Board of Directors
serves to entrench management, who owns less than 1% of the company, and to depress
the value of the shareholders' investment.

--In the opinion of the proponent, a vote in favor of the resolution to
liquidate will allow the shareholders, the owners of the company, to realize a fair
and timely value on their investment.

SEC LETTER

1934 Act / 8 ?? / Rule 14a-8
February 13, 1985
Publicly Available February 13, 1385

Re: Owens-Illinois, Inc. {the “Company"}
Incoming letters dated December 11, 1984 and January 15, 17, 29 and 31, 1985
The proposal relates to liquidation of the Cowmpany.

There appears to be some basis for your view that the proponent did not meet the
eligibility requirements of Rule 14a-8(a) (1) at the time the proposal was
submitted. Specifically, we note that the proponent first acquired shares of
Company stock on July 2, 1984, legss than one year prior to the time the proposal
was submitted, in connection with-a merger between the Company and Dougherty
Brothers Co. In light of the fact that the transaction in which the proponent
acquired these shares appears to have constituted a separate sale and purchase of
securities for purposes of the federal securities laws, it is the Division's view
that the proponent's holding period for the Company's shares commenced on July 2,

1984. Accordingly, this Division will not recommend any enforcement action to the
Commission if the Company omits the proposal from its proxy material on the basis
of Rule 14a-8(a) (1). In considering our enforcement alternatives, we have not

found it necessary to reach the alternative bases for omission upon which you rely.

Sincerely,
Cecilia D. Blye

Special Counsel
Securities and Exchange Commission (S.E.C.)
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¢1 Wendy's International, Inc.
Publicly Available January 6, 2003

LETTER TO SEC

December 16, 2002

U.S. SECURITIES AND EXCHANGE COMMISSION

~ OFFICE OF CHIEF COUNSEL

DIVISION OF CORPORATION FINANCE
450 FIFTH ST., N.W.
WASHINGTON, D.C. 20549

Re: Securities Exchange Act of 1934/Rule 14a-8

Ladies and Gentlemen:

I am the Executive Vice President, General Counsel and Secretary of Wendy's
International, Inc. (the "Company"). I am submitting this letter on behalf of the
Company to request the concurrence of the staff of the Division of Corporation
Finance (the "Staff®") that no enforcement action will be recommended to the
Securities and Exchange Commission (the "SEC®") if the Company omits from its proxy
statement and form of proxy for its 2003 Annual Meeting of Shareholders (the "Proxy
Materials"), for the reasons outlined below, a shareholder proposal (the
"Proposal”) received from The Sinsinawa Dominicans (the "Proponent").

In accordance with Rule 14a-8(j) under Section 14(a) of the Securities Exchange
Act of 1934, as amended (the "Exchange Act"), enclosed are six (6) paper copies of
this letter, the Proposal and the additional enclosures referred to herein. One
copy of this letter, with copies of all enclosures, is being simultaneously sent to
the Proponent by mail.

The Company presently expects to file its definitive Proxy Materials with the SEC
on or about March 8, 2003.

Summary of the Company's Position

In summary, the Company believes that it may exclude the Proposal from its Proxy
materials under Rules 14a-8(b), (e) and (f) because:

* the .Proponent has failed to demonstrate its eligibility to submit a
shareholder proposal pursuant to Rule 14a-8(b) after having been notified of the
applicable requirements and -being given an opportunity to do so pursuant to Rule
14a-8(f); and - ) .

* the Proponent submitted the Proposal after the deadline published in the
Company's 2002 proxy statement (the "2002 Proxy Statement") in violation of Rule
14a-8(e). .
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The Proposal, Notification of Deficiencies and FPajlure to Remedy

On November 13, 2002, the Company received the enclosed letter, dated November 8,
2002, from the Proponent setting forth the Proposal. The Proposal requests that the
Company include a resolution in the Company's Proxy Materials recommending that the
Board of Directors of the Company review the Company's policies for food products
containing genetically engineered ingredients. With regard to its eligibility to
submit a shareholder proposal in accordance with Rule 14a-8, the Proponent's
November 8 letter stated that it is the beneficial owner of 32 shares of the
Company's common stock, that it intended to hold "the required value of common
stock at least through the date of our Company's Annual Meeting® and that
verification of its ownership was enclosed. The verification enclosed with the
Proponent's November 8 letter was a statement from the record holder bank, dated
November 4, 2002, a copy of which is ‘also enclosed, stating that "{t)his verifies
that (the Proponent] won [sic] and hold in street name in their Heartland Financial
USA, Inc. account 32 shares of [the Company]."

*2 The Company responded to the Proponent's November 8 letter with a letter dated
November 26, 2002, a copy of which is enclosed. In accordance with Rule 14a-8(f),
the Company's November 26 letter:

* advised the Proponent of the eligibility requirements set forth in Rule l4a-
8(b);

* advised the Proponent that, because the Proponent's letter did not indicate
that it owned the minimum amount of Company stock required by Rule 14a-8(b) when it
submitted the Proposal and because the Proposal was submitted after the deadline
for shareholder proposals as published in the Company's 2002 proxy statement, the
Company intended to exclude the Proposal from the Proxy Materials and to submit a
no-action request letter to the SEC in accordance with Rule 14a-8(4);

« stated that the Company could assert substantive arguments against including
the Proposal in the mo-action request letter; and

* invited the Proponent to demonstrate that it met the eligibility and
procedural requirements to submit a shareholder proposal under Rule 14a-8 and
notified the Proponent of the time frame for its response.

On December 11, 2002, the Company received a letter from the Proponent
("Proponent's Response®), a copy of which is attached hereto. Proponent's Response:

* acknowledged that the Company received the Proposal on November 13, 2002;

* acknowledged that Proponent alone did not hold the required value of common
shares; and

¢« alleged that “"the co-filer of the [Proposal], the Sisters of Mercy of the St.
Louis Regional Community, Inc. ("Sisters of Mercy") own' a total of 100 shares."

The verification enclosed with Proponent's Response was a revised. letter from the
record holder bank dated November 8, 2002, a copy of which is enclosed, which:

* reiterated that the Proponent was the record holder of 32 shares of Company
stock; and

¢« added that "{tlhey have owned these shares continuously for the last twelve
months.*

To date, the Company has not received any communication from the Sisters of Mercy
indicating it is a "co-filer® of the Proposal as alleged in the Proponent's
Response or any ownership information which would substantiate its eligibility to
submit a shareholder proposal pursuant to Rule 14a-8(b).

Grounds for BExclusion of the Proposal
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The Company believes that the Proposal may be omitted pursuant to Rules 14a-8{b)
and (f) ..

I. The Proponent is Ineligible to Submit the Proposal Under Rule 14a-8(b)

*3 Under Rule 14a-8(b) (Question 2), to be eligible to submit a shareholder
proposal, the Proponent must have continuocusly held at least 52,000 in market
value, or 1%, of the Company's securities entitled to be voted on the Proposal at
the meeting for at least one year by the date it submitted the Proposal (and must
continue to hold those securities through the date of the meeting). Rule 14a-8(b)
further requires that the Proponent prove its eligibility by submitting to the
Company a written statement from the record owner of the Proponent's shares

verifying that, at the time the proposal was submitted, the Proponent continuously
held the shares for at least one year.

The Proponent failed to establish its eligibility to submita proposal in
accordance with Rule 14a-8(b) because the number of shares held by the Proponent
does not satisfy the ownership requirements of Rule 14a-8(b):

* According to the Proponent, it was the beneficial owner of 32 shares of the
Company as of the date the Proposal was submitted to the Company;

* The record owner bank verified that the Proponent beneficially owned 32 shares
of the Company in street name; and

* The market value of 32 shares of the Company, calculated pursuant to the
method discussed in Section C.1.a. of staff Legal Bulletin No. 14, equals
$1,167.04. [FN1] i

FN1. Based on reported composite prices the highest intra-day selling price of the
Company's common stock during the 60 calendar days before the Proponent submitted
its proposal was $36.47 per share on October 2, 2002.

End of Footnote(s).

In the Company's November 26 letter, the Proponent was told it had 14 calendar
days from receipt of the November 26 letter to respond to the Company with the
requisite proof of eligibility. Evidence of delivery on November 27, 2002, is
enclosed. Although the Company received the Proponent's response within the 14 day
time frame, the response fails to provide any additional ownership information to
substantiate that the Proponent owns the requisite numbers of shares. In fact, both
Proponent and the record owner merely reiterate that the Proponent beneficially
owns 32 shares of the Company. Notwithstanding Proponent's unsupported claim that
the Sisters of Mercy is a "co-filer" of the Proposal, absolutely no ownership
information which would substantiate the eligibility of the Sisters of Mercy to
submit a shareholder proposal pursuant to Rule 14a-8(b) has been provided.

The Staff has granted no-action relief with respect to the omission of a proposal
when a proponent has failed to supply, within 14 days of receipt of a request,
documentary support sufficiently evidencing that the proponent satisfies the
minimum ownership requirement for the one-year pericd required by Rule 14a-8(b).
See, e.g., Equidyne Corporation (avail. November 19, 2002; Actuant Corporation
(avail. October 9, 2002); The May Department Stores Company (avail. March 21,
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2002); McDonald's Corporation (avail. March 13, 2002); Weirton Steel Corporation
(avail. March 9, 2001). In addition, on July 13, 2001, the Staff issued a Staff
Legal Bulletin regarding Rule l14a-8, which stated:

*4 If a shareholder fails to follow the eligibility or procedural requirements
of rule 14a-8, the rule provides procedures for the company to follow if it wishes
to exclude the proposal. For example, rule 1l4a-8(f) provides that a company may
exclude a proposal from its proxy materials due to eligibility or procedural
defects if .

] * within 14 calendar days of receiving the proposal, it provides the
shareholder with written notice of the defect(s), including the time frame for
responding; and ‘

* the shareholder fails to respond to this notice within 14 calendar days of
receiving the notice of the defect(s) or the shareholder timely responds but does
not cure the eligibility or procedural defect(s).

Staff Legal Bulletin No. 14, section C.6, July 13, 2001.

The Company believes that, consistent with the Staff's positions in the letters
cited above and Staff Legal Bulletin No. 14, the Proposal may be excluded from the
Proxy Materials pursuant to Rule 14a-8(b) because the Proponent failed to
demonstrate after timely request by the Company that, at the time the Proponent
submitted the Proposal, it held $2,000 in market value or 1% of the securities of
the Company.

II. The Proponent Failed to Timely Submit the Proposal in Violation of Rule l4a-
8(e)

The Company also believes that the Proposal may be omitted from the Proxy
Materials pursuant to Rules l4a-8(e) and (f). Under Rule 14a-8{e), a shareholder
proposal must be received at the company's principal executive offices not less
than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. The date of the
Company's proxy statement released to shareholders in connection with the Company's
2002 Proxy Statement was March 12, 2002. Accordingly, the deadline for submitting a
proposal for inclusion in the 2003 Proxy Materials was November 12, 2002. This
deadline was clearly set forth in the Company's 2002 Proxy Statement. The Company
received the Proponent's letter, dated November 8, 2002, on November 13, 2002.
Because the Proponent failed to timely submit the Proposal and the Company followed
the procedural requirements of Rule 14a-8(f) as set forth in Part I above, the )
Company believes it may properly exclude the Proposal from the Company's 2002 Proxy
Materials.

The Staff has granted no-action relief with respect to the omission of a proposal
when a proponent has failed to meet the deadline for submitting shareﬁolder
proposals as required by Rule l4a-B(e}. See, e.g., UGI Corporation (avail. November
20, 2002); Oracle Corporation (avail. August 22, 2002); and Sara Lee Corporation
(avail. July 19, 2002).

*5 The Company believes- that, consistent with the Staff's positions in the letters
cited above, the Proposal may be excluded from the Proxy Materials under Rule 1l4a-

B(e) because the Proponent failed to submit the Proposal prior to the deadline for
shareholder proposals.

Conclusion
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The Proponent failed to provide documentary support that it met the eligibility
requirements for submitting a shareholder proposal, as required by Rule 14a-8(b),
as of the date of submission of the Proposal. Furthermore, the Proponent failed to
submit the Proposal prior to the deadline for shareholder proposals as required by
Rule 14a-8(e). The Company notified the Proponent of the eligibility and procedural
defects of the Proposal, timely giving the Proponent the opportunity to demonstrate
its eligibility for submitting the shareholder proposal. However, the Proponent
failed to comply with the request for information.

The Proponent was advised in the Company's November 26 letter, without waiving
other possible bases for exclusion, that the Company intended to exclude the
Proposal if the Proponent failed to demonstrate that it met the eligibility and
procedural criteria to submit the Proposal, pursuant to Rule l4a-8(b), (e) and (f).

We hereby request on behalf of the Company that the Staff not recommend any
enforcement action if the Proposal is excluded from the Proxy Materials for the
reasong set forth above.

If the Staff has any questions or comments regarding this filing, or if additional

information is required in support of the Company's position, please contact the
undersigned at (614) 764-3210.

Sincerely,

Leon M. McCorkle, Jr.
BExecutive Vice President
General Counsel Secretary
WENDY'S INTERNATIONAL, INC.
P.O. Box 256

4288 West Dublin Granville Rd.
Dublin, Ohio 43017

614-764-3210

ENCLOSURE
MR. LEE MCCORKLE
EXECUTIVE VICE PRESIDENT
WENDY'S INTERNATIONAL, INC
P.O. BOX 256 |

4288 WEST DUBLIN GRANVILLE RD.

DUBLIN, OHIO 43017

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



2003 WL 105262 Page 6
(Cite as: 2003 WL 105262 (S.E.C. No - Action Letter))

Dear Mr. McCorkle,

This is regarding your letter concerning the Sinsinawa Dominican Inc. eligibility
to submit the resolution entitled, Report on Impacts of Genetically Engineered
Food.

You received this resolution on November 13, 2002.

It is correct that Sinsinawa Dominican Inc. alone do not hold at least $2,000
worth of Wendy's stock. However, the co-filer of the above resolution, the Sisters
of Mercy of the St. Louis Regional Community, Inc. own a total of 100 shares.
Consequently, together we own the necessary amount to file this resolution.
Therefore, I expect you to include our resolution in the 2003 proxy statement.

I am grateful for your willingness to speak with us regarding our concerns related

to genetically engineered foods. I will be in touch with your assistant, Kathleen
McLaughlin to arrange a time to talk with you.

*6 Sincerely,
Sr. Regina McKillip, OP

Committee Member

ENCLOSURE

Novembexr 8, 2002

JOHM T. SCHUESSLER, CEO

WENDY'S INTERNATIONAL, INC.

. 4288 WEST DUBLIN-GRANVILLE RD.

P.O. BOX 256

DUBLIN, OH 43017

Dear Mr. Schuessler,

Sinsinawa Dominicans, Inc. {(previously incorporated as St. Clara College) is the
beneficial owner of 32 shares of Wendy's International common stock. Verification
of our ownership is enclosed.

I am hereby authorized by Sinsinawa Dominicans, Inc. to file the enclosed
shareholder resolution entitled, Report on Impacts of Genetically Engineered Food.
This resolution recommends that our Board review the Company's policies for food
products containing genetically engineered ingredients.

I hereby submit that we, Sinsinawa Dominicans, Inc. should be included by name as
proponents of this resolution in the proxy statement which will be congidered and
acted 'upon by Company shareholders at the 2003 Annual Meeting, in accord with rule
# 14A-8 of the General Rules and Regulations of the Securities and Exchange
Commission Act of 1934.
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I assure you‘tyg; we intend to hold the required value of common stock at least
through the date” of our Company's Annual Meeting. We would be very willing to meet
with a Company representative at a mutually convenient time in order to discuss our
concerns related to this issue.

Sincerely,
Sr. Regina McKillip, OP

Committee Member

REPORT ON IMPACTS OF GENETICALLY ENGINEERED FOOD

Wendy's International

RBSOLVED: Shareholders request that our Board review the Company's policies for
food products containing genetically engineered (GE) ingredients and report to
shareholders by March 2004. This report, developed at reascnable cost and omitting
proprietary information, would identify the risks, financial costs (including
opportunity costs) and benefits, and environmental impacts of the continued use of
GE-ingredients in food products sold or manufactured by the company.

Supporting Statement

There continue to be indicators that genetically engineered agricultural products
may be harmful to humans, animals, or the environment:

+ The National Academy of Sciences (NAS) report (8/2002) Animal Biotechnology:
Science-Based Concerns cautions that the current regulatory system is inadequate to
address '"potential hazards, particularly in the environmental area.® (p. 14).
Environmental problems from accidentally released transgenic animals such as fish
or pigs could be difficult to identify and more difficult to remedy;

+ Research reported to the Ecological Society of America indicated that a gene
artificially inserted into crop plants to fend off pests can migrate to weeds in a
natural environment and make the weeds stronger (8/8/2002);.

* The NAS report, Genetically Modified Pest-Protected Plants, recommends
improved methods for identifying potential allergens in genetically engineered
pest-protected plants and found the potential for gaps in regulatory coverage
(4/2000) ;

7 « The NAS report The Environmental Effects of Transgenic Plants calls for
"gignificantly more transparent and rigorous testing and assessment® of GE-plants
(2/2002);

« Since fall 2000, many millions of dollars have been spent by food companies in
recalling foocd containing GE corn not approved for human consumption;

» For human health and environmental concerns, the European Union has proposed
regulations to phase out by 2005 antibiotic-resistant marker genes, widely used to
develop GE seeds;

* Research has shown that GE-Bt crops are building up Bt toxins in the soil,
with unknown long-term effects on soil ecclogy;

‘ '+ Crops engineered to produce pharmaceuticals and industrial chemicals could
pollute the food system if companies and farmers do not adhere to the voluntary
planting guides of the industry (10/21/2002).

Markets for GE-foods are threatened by extensive resistance:
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* Upon ratification by 50 countries, the Biosafety Protocol, signed by over 100
countries, will require that genetically engineered organisms (GEOs) intended for
food, feed and processing must be labeled "may contain® GEOs. Countries can decide
whether to import those commodities based on a scientific risk assessment;

* Countries around the world, including Brazil, Greece, and Thailand, have
instituted moratoriums or banned importation of GE seeds and crops;

* Labeling of GE foods is required in the European Union, Japan, New Zealand,
South Korea and Australia, and favored by 70-93% of people surveyed in
approximately a dozen opinion polls in the U.S.

We urge that this report:

1) identify the scope of the Company's products that are derived from/contain GE
ingredients;

2} outline a contingency plan for sourcing non-GE ingredients should circumstances
80 require;

3) cite evidence of long-term safety testing that demonstrates that GE crops,
organisms, or products thereof are actually safe for humans, animals, and the
environment.

ENCLOSURR

November 26, 2002

SR. REGINA MCKILLIP, Q.P.
THE SINSTNAWA DOMINICANS
PEACE AND JUSTICE OFFICE
7200 WBST DIVISION ST.

RIVER FOREST, IL 60305

Dear Sister McKillip:

Your letter and shareholder proposal dated November 8 regarding genetically
engineered foods addressed to our Chairman and Chief Executive Officer Jack
Schuessler has been forwarded to me for a response. Your letter, which we received
on November 13, indicates that Sinsinawa Dominicans, Inc. holds 32 common shares of
Wendy's International, Inc. in street name. It also purports to have been submitted
‘under Securities and Exchange Commission Rule 14d-8.

As you may be aware, Rule 14d-8 specifies certain eligibility and procedural
criteria that must be met before a proposal can be properly submitted, including
continuously holding at least $2,000 of the issuer's shares for at least one year
prior to the date the proposal is submitted and receipt of the propeosal by the date
published in the issuer's last prior proxy statement. Since your letter indicates
that you hold less than $2,000 of ocur common shares and was received after the date
published in our 2002 proxy statement, we intend to exclude the proposalfrom our
2003 proxy statement and to submit a no-action request letter to the Commission in
accordance with Rule 14d-8(j). We may also assert substantive arguments to the
Commission. If you believe that you meet the eligibility and procedural criteria as
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described above you must postmark your written response, or transmit it
electronically, together with prodf of ownership as required by Rule 14d- 8(b) to
me by no later than 14 calendar days from the date you receive this letter.

+8 The foregoing response aside, we would be interested in speaking with you or
your designee to better understand your concerns related to so called genetically
engineered foods. The subject you attempt to introduce is both complex and
paradoxical. As you know better than I, at least since the recognition of the works
of the Augustinian Gregor Mendel, the untold benefits of attention to genetics in
feeding the populations of the world as against imagined effects of that attention
have been and are being studied and debated. The scope and breadth of your draft
proposal suggests both immense cost and duplication of existing and ongoing
scientific efforts. Please call my assistant, Kathleen McLaughlin, at 614-764-3211,
to arrange a mutually convenient time, should you be interested in further
discussion.

Sincerely,
Leon M. McCorkle, Jr.
Bxecutive Vice President

General Counsel Secretary

SEC LETTER

1934 Act / 3 -- / Rule 14A-8
January 6, 2003
Publicly Available January 6, 2003

Re: Wendy's Internmational, Inc.
Incoming letter dated December 16, 2002

The proposal requests that the board report on Wendy's policies relating to food
products containing genetically engineered ingredients to identify the risks,
financial costs and benefits, and environmental impacts of the continued use of GE-
ingredients in food products sold or manufactured by Wendy's.

There appears to be some basis for your view that Wendy's may exclude the proposal
under rule l4a-8(e) {2) because Wendy's received it after the deadline for
submitting proposals. Accordingly, we will not recommend enforcement action to the
Commission if Wendy's omits the proposal from its proxy materials in reliance on
rule 14a-8(e) (2). In reaching this position, we have not found it necessary to
address the alternative basis for omission upon which Wendy's relies.

Sincerely,

Gail A. Pierce
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Attorney-Advisor

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under
the proxy rules, is to aid those who must comply with the rule by offering informal
advice and suggestions and to determine, initially, whether or not it may be
appropriate in a particular matter to recommend enforcement action to the
Commission. In connection with a shareholder proposal under Rule 14a-8, the
Divigion's staff conaiders the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
materials, as well as any information furnished by the proponent or the proponent's
representative.

*9 Although Rule 14a-8 (k) does not require any communications from shareholders to
the Commission's staff, the staff will always consider information concernming
alleged violations of the statutes administered by the Commission, including
argument as to whether or not activities proposed to be taken would be violative of
the statute or rule involved. The receipt by the staff of such information,
however, should not be construed as changing the staff's informal procedures and
proxy review into a formal or adversary procedure.

It ig important to note that the staff's and Commission's no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the merits of a company's
position with respect to the proposal. Only a court such as a U.S. District Court
can decide whether a company is obligated to include shareholder proposals in its
proxy materials. Accordingly a discretionary determination not to recommend or take
Commission enforcement action, does not preclude a proponent, or any shareholder of
a company, from pursuing any rights he or she may have against the company in -
court, should the management omit the proposal from the company's proxy material.

Securities and Exchange Commission (S.E.C.}
2003 WL 105262 (S.E.C. No - Action Letter)

END OF DOCUMENT
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(SEC No-Action Letter)

*1l International Business Machines Corporation
Publicly Available December 26, 2002

LETTER TO SEC

December 2, 2002

SECURITIES AND EXCHANGE COMMISSION
OFFICE OF CHIEF COUNSEL

DEPARTMENT OF CORPORATION FINANCE

450 FIFTH STREET, N.W., JUDICIARY PLAZA
WASHINGTON, D.C. 20549

Subject: IBM Proxy Statement - Untimely filing of Stockholder Proposal

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, I am
enclosing six copies of this letter together with letter from the Grand Rapids
Dominicans dated November 19, 2002 (the "Proponent®") submitting a stockholder
proposal to disclose our social, environmental and economic performance by issuing
an annual report based on the Global Reporting Initiative's sustainabilicy
reporting guidelines (See Exhibit A).

IBM believes the Proposal may properly be omitted from the proxy materials for
IBM's annual meeting of stockholders scheduled to be held on April 29, 2003 (the
"2003 Annual Meeting") because of its untimely receipt. To the extent that the
reasons for omission stated in this letter are hased on matters of law, these
reagons are the opinion of the undersigned as an attornmey licensed and admitted to
practice in the State of New York.

THE PROPOSAL MAY BE OMITTED UNDER RULE 1l4a-8(e) BECAUSE OF ITS UNTIMELY SUBMISSION
BY THE PROPONENT

With respect to a proposal submitted for a regularly scheduled annual meeting,
Rule 14a-8(e) (2) provides that the proposal must be received at the company's
principal executive offices not less than 120 calendar days before the date of the
company's proxy statement released to shareholders in connection with the previous
year's annual meeting. The Company's proxy statement for its 2002 annual meeting
was dated and released on March 11, 2002. Pursuant to Rule 14a-8(e) (1), the
Company's proxy statement for its 2002 annual meeting informed stockholders that
proposals for the 2003 annual meeting had to be received by November 11, 2002 to be
considered for inclusion in the Company's 2003 proxy statement.<+See-E

)

Under this Rule, the subject Proposal, being sent by the Proponent, and received
by the Company, after the November 11 deadline, was untimely. The instant Proposal,
dated November 19, 2002 was received by IBM on November 26, 2002, well after the
Company's November 11 deadline. The Proposal may therefore be excluded from the
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Company's proxy materials for its 2003 annual meeting.

In this connection, the staff has made it very clear that it will strictly enforce
the deadline for the submission of proposals without inquiring as to reasons for
failure to meet the deadline, even if a proposal is submitted only one day late.
Accordingly, IBM respectfully requests your advice that the staff will not
recommend any enforcement action to the Commission if the instant Proposal is
omitted from IBM's proxy materials being prepared for the 2003 Annual Meeting
pursuant to Rule 14a-8(e). By copy of this letter, we are so advising the
Proponent. If there are any questions relating to this submission, please contact
the undersigned at 914-499-6148. Thank you for your interest and attention in this
matter.

*2 Very truly yours,
Stuart S.vMoskowitz
Senior Counsel

IEM

New Orchard Road

Armonk, NY 10504

ENCLOSURE

November 19, 2002

LOULS V. GERSTNER, JR

" IBM CORPORATION

1133 WESTCHESTER AVENUE
WHITE PLAINS, NEW YORK 10604

Re: Resolution for 2003 Annual Shareholder Meeting

Dear Mr. Gerstner, )

The Sisters of the Oxrder of St. Dominic (Grand Rapids Dominicans) are the
beneficial owners of at least $2,000 of shares of IBM stock. A letter of
verification is enclosed.

I am authorized to inform you of our intention to present the enclosed resolutionm,
in conjunction with the New York City Office of Comptroller and other shareholders
from the Interfaith Center for Corporate Responsibilities as well as other soclally
responsible investors for consideration and action by stockholders at the next
annual meeting. I therefore submit it for inclusion I the proxy statement in
accordance with rule 14a8 of the general rules and regulations of the Securities
Exchange Act of 1934. We shall continue ownership of at least $2,000 of shares
through the date of the annual meeting.

We as a congregation are committed to the care of the earth and have stated our
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intentions concerning human rights and care of the earth in our 19932-94 document
DIRECTION STATEMENTS. Given those commitments, we further endorse the Global
Reporting Initiative Guidelines as a framework for reporting on an organization's
economic, environmental, and social performance. We therefore support the
resclution requesting disclosure of our social, environmental and econcmic
performance based on the GRI sustainability reporting guidelines.

Sincerely yours,
Mary Brigid Clingman OP

Grand Rapids Dominican Sisters

Councilor of Mission and Advocacy

IBM
RESOLUTION TO DISCLOSE SOCIAL, ENVIRONMENTAL, AND ERCONOMIC PERFORMANCE

Whereas:

" Disclosure of key information is a founding principle of our capital markets;

For investors, sustainability reporting will provide non-financial information
" that can contribute to long-term shareholder value. The Dow Jones Sustainability
Index World (DJSI World), which analyzes financial performances as well as the
economic, environmental, and social performances of included companies, has
outperformed the Dow Jones Global Index from 1994 to 2001;

We believe the linkage between sustainability performance and long-term
shareholder value is awakening mainstream financial companies to new tools for
understanding and predicting value in capital markets. Major firms including ABN-
AMRO, Neuberger Berman, Schroders, T. Rowe Price, and Zurich Scudder subscribe to
information on social and environmental risks and opportunities to help make
investment decisions, according to Innovest, an environmental investment research
consultant;

Companies increasingly recognize that transparency and dialogue with stakeholders
about performance, priorities, and future sustainability plans are key to business
success. For example, 3M Company reports that its long-term success depends upon
implementing principles of sustainable development and "stewardship to the
environment." Likewise, Alliant Energy states that tomorrow's investors will
support energy companies "that have demonstrated the ability to minimize their
impact on the environment";

*3 We believe sustainability reporting can warn of trouble spots and signal cost-
saving opportunities, to both management and shareholders. Disclosure of energy
consumption allows companies and shareholders to assess environmental performance,
potential regulatory actions and reputational risk associated with business
activities;

The Global Reporting Initiative (GRI) (www.globalreporting.org) is an
international standard-setting organization with representatives from business,
environmental, human-rights and labor communities. The GRI Sustainability Reporting
Guidelines (the Guidelines), created by the GRI, provide companies with (1) a set
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of reporting principles essential to producing a balanced and reascnable report and
(2) guidance for=report content, including performance against core indicators in
six categories (direct economic impacts, environmental, labor practices and decent
work conditions, human rights, society, and product responsibility);

More than 120 companies worldwide, including Agilent Technologies, Baxter
International, BASF, British Telecom, Bristol-Myers Squibb, Danone, Electrolux,
Pord, General Motors, Intexface, KLM, NEC, Nike, Nokia, and Volkswagen, use the
Guidelines for sustainability reporting;

Moreover, many important global organizations support the Guidelines. At the 2002
Johannesburg wWorld Summit on Sustainable Develcopment, Article 17 of the Plan of
Implementation commits countries to "enhance corporate environmental and social
respongibility and accountability.“ In the United States, the EPA modeled certain
disclosure requirements on the environmental component of the Guidelines. The
Buropean Union Framework for Corporate Social Responsibility recommends the use of
the Guidelines. Australia, Japan and the United Kingdom have developed voluntary
reporting quidelines consistent with the Guidelines. In 2002 the Johannesburg Stock
Exchange became the first exchange to require all listed companies to comply with a
code of conduct that requests disclosure of non-financial information consistent
with the Guidelines;

RESOLVED:

That shareholders request that IBM disclose its social, environmental and economic
performance to the public by issuing an annual report based on the Global Reporting
Initiative's sustainability reporting guidelines.

SEC LETTER

1934 Act / 8 -- / Rule 14A-8
December 26, 2002
Publicly Availlable December 26, 2002

‘Re: International Business Machines Corporation
Incoming letter dated December 2, 2002
The proposal relates to sustainability.

_There appears to be some basis for your view that IBM may exclude the Sisters of
the Order of St. Dominic (Grand Rapids Dominicans) as a co-proponent of the
proposal because IBM received it after the deadline for submitting proposals under
rule 1l4a-8(e) (2). Accordingly, we will not recommend enforcement action to the
Commission if IBM omits the Sisters of the Order of St. Dominic (Grand Rapids
Dominicans) as a co-proponent in reliance on rule 1l4a-8(e) (2).

+4 Sincerely,
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Jennifer Bowes

Attorney-Advisor

DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 1l4a-8 [17 CFR 240.14a-8], as with other matters under
the proxy rules, is to aid those who must comply with the rule by offering informal
-advice and suggestions and to determine, initially, whether or not it may be
appropriate in a particular matter to recommend enforcement action to the
Commission. In connection with a shareholder proposal under Rule 14a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
materials, as well as any information furnished by the proponent or the proponent's
representative. -

Although Rule 14a-8(k) does not require any communications from shareholders to
the Commission's staff, the staff will always consider information concerning
alleged violations of the statutes administered by the Commission, including
argument as to whether or not activities proposed to be taken would be violative of
the statute or rule involved. The receipt by the staff of such information,
however, should not be construed as changing the staff's informal procedures and
proxy review into a formal or adversary procedure.

It is important to note that the staff’'s and Commission's no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the merits of a company's
position with respect to the proposal. Only a court such as a U.S. District Court
can decide whether a company is obligated to include shareholder proposals in its
proxy materials. Accordingly a discretionary determination mot to recommend or take
Commigsion enforcement action, does not preclude a proponent, or any shareholder of
a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company's proxy material.

Securities and Exchange Cowmmission (S.E.C.)
2002 WL 31887842 (S.E.C. No - Action Letter)

END OF DOCUMENT
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(SEC No-Action Letter)

rl The-Coca-Cola Company
Publicly Available December 24, 2002

LETTER TO SEC

December 12, 2002

SECURITIES AND RXCHANGE COMMISSION

DIVISION OF CORPORATION FINANCE

OFFICE OF CHIEF COUNSEL

MAIL STOP 4-2

450 FIFTH STREET, N.W.

WASHINGTON, D.C. 20549

Re: The Coca-Cola Company/Exclusion From
Proxy Materials of Share Owner Proposal
Submitted by the Dentistry for Children &

Adolescents, Ltd.

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended,
The Coca-Cola Company, a Delaware corporation (the "Company"}, hereby notifies the
Securities and Exchange Commission (the "Commission®) of the Company's intention to
exclude a share owner proposal (the "Proposal®) submitted by the Dentistry for
Children & Adolescents, Ltd. (the "Proponent*}) from its proxy materials for its
2003 annual meeting of share owners (the "Annual Meeting"). The Company asks that
the Division of Corporation Finance (the "Staff") not recommend to the Commission
that any enforcement action be taken if the Company excludes the Proposal from its
proxy statement for the Annual Meeting for the reason set forth below. The Company
intends to file its definitive proxy materials for the Annual Meeting with the
Commisgion on March S5, 2002. In accordance with Rule 14a-8(j)}, six copies of this
letter and its attachments are enclosed.

As more fully set forth below, we believe that the Proposal is excludable from the
Company's 2003 proxy materials because (a) the Proponent failed to satisfy the
eligibility requirements under Rule l14a-8(b) by (1) failing to submit evidence of
ownership of the requisite amount of securities, despite being notified of the
requirement and (2) failing to submit a written statement that it intends to hold
its securities in the Company through the date of the Annual Meeting, despite being
notified of the requirement and (b) the Proposal was not timely received by the
Company .

BACKGROUND
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The Company received the Proponent's initial submission on November 14, 2002. A
copy of the Proponent's letter is attached as Exhibit A. The Proponent's letter
failed to include any evidence of its ownership of the requisite amount of the
shares of the Company's common stock or any statement of the Proponent's intent to
hold its securities through the date of the Annual Meeting.

On November 19, 2002, the Company wrote to the Proponent to inform it that it
needed to cure (within 14 days of her receipt of the Company's letter) the
procedural and eligibility deficiency in its submission by providing: (1)
information proving that it has held, for at least cne year prior to the date of
its submission, shares of the Company's common stock having at least $2,000 of
maxrket value or 1% of the outstanding sharees of the Company's common stock as
required by Rule 14a-8(b); ‘and (2) a written statement that it intends to continue
to hold such shares of common stock through the date of the Annual Meeting as
required by Rule 14a-8(b}. A copy of the Company's November 19, 2002 letter is
attached hereto as Exhibit B. The Company's letter was received by the Proponent on
November 23, 2002, as evidenced by the copy of the certified mail receipt attached
hereto as Exhibit C..

*2 The Company's records do not list the Proponent as a registered holder of
shares of the Company's common stock to satisfy the eligibility requirements of

Rule 14a-8(Db).

To date, the Company has received no response from the Proponent to its November
19, 2002 letter.
THE PROPOSAL
The Proposal reads:
"Resolved: Reformulation to reduce sugar content and increase or buffer pK should
begin immediately in an effort to demonstrate concern for health related issues.

DISCUSSION

Rule 14a-8 generally requires public companies teo include in their proxy materials
proposals submitted by shareholders that meet certain eligibility requirements and
comply with certain procedures governing the submission of their proposals.

I. The Proponent Failed to Satisfy Eligibility Requirements Under Rule 14a- 8(b)

Under Rule 1l4a-8(b) (1), in order to be eligible to submit a shareholder proposal,
a shareholder must be the record or beneficial owner of at least $2,000 in market
value of the registrant's stock at the time the proposal is submitted, must have
owned these shares for at least one year prior to submitting the proposal, and must
continue to hold these shares through the date of the shareholder meeting at which
the propogsal is to be considered. In addition, a proponent is required under Rule
14a-8(b) (2) to provide the company with a written statement that the proponent
intends to hold his or her securities through the date of the relevant shareholder
meeting.
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The Staff has on numercus occasions permitted the omission of a shareholder
proposal from proxy materials where the proponent has failed to provide written
evidence of his or her ownership for at least one year prior to the date of the
submission, of the requisite amount of securities. See e.g., The Coca-Cola Co.

(Jan. 22, 2002), Harrah's Entertainment, Inc. (Nov. 10, 1999). In accordance with
Rule 14a-8(f), on November 19, 2002, the Company informed the Proponent that it was
not the record owner of shares of the Company's common stock to satisfy the
eligibility requirements of Rule 14a-8(b). The Company also sent to the Proponent a
copy of and directed it to Rule 14a-8(b)} which providea guidance on means to
provide evidence of the requisite stock ownership. To date the Proponent has not
provided any evidence of its ownership of the requisite amount of the Company's
common stock. Given the foregoing, the Proposal may be excluded from the Company's
proxy materials under Rule 14a-8(b) (1) because the Proponent failed to submit
written evidence of its ownership of the requisite amount of the Company's common
stock even after it was specifically informed of its obligation to do so by the
Company as required by Rule l4a- 8(f).

*3 Additionally, the Staff has on numerous occasions permitted the omission of a
shareholder proposal from proxy materials where, as here, the proponent failed to
provide written notification to the company of his or her intent to hecld the
company's stock through the date of the annual meeting. See, e.g., The Coca-Cola
Co. (Jan. 22, 2002), The Coca-Cola Co. (Jan. 8, 2001), New Jersey Resources Corp.
(December 3, 1997). Consistent with this Staff position, we believe that the
Proposals may be excluded from the Company's proxy materials under Rule 14a-8(Db) (2)
because the Proponent failed to submit any such written notification, even after it
was specifically informed of its obligation to do so by the Company as required by
Rule 14a-8(f). [FN1})

FN1. Where a company has never informed a proponent of the obligation to provide a
written statement of intent to hold his or her securities, the Staff occasionally
allows a proponent additional time to submit such a statement prior to allowing
onission of the proposal. See SBC Communications, Inc. (Jan. 11, 1999). However,
such a position would be inapposite here, since the Company specifically notified
Proponent of its obligation to provide such a written statement in its November 19,
2002 letter.

End of Pootnote(s).

II. The Proponent Failed to Satisfy Eligibility Requirements Under Rule 1l4a- 8(e)

Under Rule 14a-8(e) shareholder proposals "must be received at the company's
principal executive offices not less than 120 calendar days before the date of the
company's proxy statement released to shareholders in connection with the previous
year's annual meeting.”

The Company's proxy materials for its 2002 annual meeting of share owners were
released on March 4, 2001. As a result, pursuant to Rule 14a-8{e), the deadline for
submitting proposals for inclusion in the proxy materials for the Annual Meeting
was November 4, 2002. Such deadline was set forth in the proxy materials in
accordance with Rule 1l4a-5(e}. ’

The Proposal was not received by the Company until November 19, 2002, as evidenced
by the stamp on the cover letter. It is the policy of the Office of the Secretary
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to stamp each incoming letter with the date on which it was received. Thus, the

Proposal was not timely received and may be excluded from the proxy materials in
accordance with Rule 14a-B{e).

It should be noted that even though the Proposal is dated October 26, 2002, it

contains information as to value of shareholdings as of October 31, 2002. This
would indicate that the letter was not written on the date set forth on the letter.

CONCLUSION

For the foregoing reasons, the Company has determined to exclude the Proposal from
the Company's proxy materials for the Annual Meeting.

*4 If you have any questions regarding this matter or require additional
information, please feel free to call the undersigned at (404) 676-2671.
Very truly yours,
Parth S. Munshi
Finance Counsel
THE COCA-COLA COMPANY
Coca-Cola Plaza

Atlanta, Georgia

ENCLOSURE

November 19, 2002

DENTISTRY FOR CHILDREN & ADOLESCENTS, LTD.
15 N.W. 7TH AVENUE

ROCHESTER, MINNESOTA 55501

ATTN: DR. CANDACE A. MENSING

Re: Share-Owner Proposal Received November 14, 2002

Dear Dr. Mensing:
Mr. Mark Preisinger, the Director of Share-Owner Affairas of The Coca-Cola Company
("Company”), provided me with a copy of your letter dated October 26, 2002. That

- letter was received at the Company on November 14, 2002, and a copy is attached.

It is unclear whether or nor you intended the letter to constitute a shareholder
proposal for consideration at the Company's 2003 Annual Meeting of Shareowners. In
the event that the letter was intended to be a shareholder proposal, such proposal
was not received by the Company prior to the November 4, 2002 deadline as set forth
in the Company's proxymaterials for its 2002 Annual Meeting of Shareowners. As a
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result the Company does not intend to include such proposal in its proxy materials
for its 2003 Annual Meeting of Shareowners.

Notwithstanding the fact that the proposal was not timely submitted, the Company
would also 1like to inform you, puxsuant to Rule 1l4a-8(f) under the Securities
Exchange Act of 1934, as amended, of the following additicnal procedural and
eligibility deficiencies in your letter:

1. You did not include any information to prove that you have continuously held,
for at least one year prior to the date you submitted your proposal, shares of
Company Common Stock having at least $2,000 in market value or 1% of the
outstanding shares of Company Common Stock as required by Rule l4a- 8(b). Our
records do not list you as a registered holder of shares of Company Common Stock.
Since you are not a registered holder of a sufficient number of shares, Rule l4a-
8 (b) (2) [Question 2}, a copy of which is attached, tells you how tc prove your
eligibility (for example if your shares are held indirectly through your broker or
bank) .

2. You did not include a statement that you intend to continue to hold such
shares of Common Stock through the date of the 2003 Annual Meeting of Share Owners,
as required by Rule 14a-8(b) (2) (Question 2].

The foregoing must be corrected and the requested information furnished to us
electronically or be postmarked no later than 14 days from the date you receive
this letter of notification. If you do not do so, this would provide additional
grounds for the Company to exclude your proposal from our proxy materials. For your
reference, we have attached a copy of Rule l4a-8. To tramsmit your reply
electronically, please reply to my attention at the following fax number: 404-676-
6812 or e-mail at pmunshi@na.ko.com; to reply by courier, please reply to my
attention at NAT 2108, One Coca-Cola Plaza, Atlanta, Georgia 30313, or by mail to
NAT 2108, P.O. Box 1734, Atlanta, Georgia, 30301-1734..

+5 pPlease phone me at 404-676-2671 should you have any questions. We appreciate
your interest in the Company.

Very truly yours,
Parth S. Munshi

Finance Counsel

SEC LETTER

1934 Act / 8 -- / Rule 14A-8
December 27, 2002
Publicly Available December 24, 2002

Re: The Coca-Cola Company
Incoming letter dated December 12, 2002

The proposal relates to reforﬁulating Coca-Cola's soft drink products.
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There appears to be some basis for your view that Coca-Cola may exclude the
proposal under myjle 14a-8(e) (2) because Coca-Cola received it after the deadline
for submitting proposals. Accordingly, we will not recommend enforcement action to
the Commission if Coca-Cola omits the proposal from its proxy materials in reliance
on rule 1l4a-8(e) (2). In reaching this position, we have not found it necessary to
address the alternative basis for omission upon which Coca-Cola relies.

Sincerely,
Jennifer Bowes

Attorney-Advisor

DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.l14a-8], as with other matters under
the proxy rules, is to aid those who must comply with the ruleby offering informal
advice and suggestions and to determine, initially, whether or not it may be
appropriate in a particular matter to recommend enforcement action to the
Commission. In connection with a shareholder proposal under Rule 14a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
materials, as well as any information furnished by the proponent or the proponent's
representative.

Although Rule 14a-8(k) does not require any communications from shareholders to
the Commission's staff, the staff will always consider information concerning
alleged violations of the statutes administered by the Commission, including
argument as to whether or not activities proposed to be taken would be violative of
. the statute or rule involved. The receipt by the staff of such information,
however, should not be construed as changing the staff's informal procedures and
proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to
Rule 14a-8(4) submissions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the merits of a company's
position with respect to the proposal. Only a court such as a U.S. District Court
can decide whether a company is obligated to include shareholder proposals in its
proxy materials. Accordingly a discretionary determination not to recommend or take
Commission enforcement action, does not preclude a proponent, or any shareholder of
a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company's proxy material.

Securities and Exchange Commission . (S.E.C.)
2002 WL 31890978 (S.E.C. No - Action Letter)

END OF DOCUMENT
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. *1 SBC Communications Inc
Publicly Available December 24, 2002

LETTER TO SEC

November 25, 2002

OFFICE OPF CHIEF COUNSEL

DIVISION OF CORPORATION FINANCE

SECURITIES AND EXCHANGE COMMISSION

450 FIFTH STREET, N.W.

WASHINGTON, D.C. 20549

Re: SBC Communications Inc. 2003 Annual Meeting

Shareholder Proposal of Chris Rossi

Ladies and Gentlemen:

This statement and the material enclosed herewith are submitted on behalf of SBC
Communications Inc. ("SBC") pursuant to Rule 14a-8(j) under the Securities Exchange
Act of 1934, as amended. On November 12, 2002, SBC received a shareholder proposal,
(undated) from Chris Rossi for inclusion in SBC's 2003 proxy materials relating to
its upcoming meeting. For the reason stated below, SBC intends to omit the proposal
from its 2003 proxy materials.

Pursuant to Rule 14a-8(j), enclosed are six copies each of: this statement and the
proponent's correspondence submitting the proposal. A copy of this letter is being
mailed concurrently to the proponent advising him of SBC's intention to omit the
proposal from its proxy materials for the 2003 annual meeting.

_ Pursuant to Rule 14a-8(e) (2), the registrant must receive the proposal "not less

than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting.®" The deadline
for submitting proposals for inclusion in the proxy materials for SBC's 2003 annual
meeting was November 11, 2002, as noted in the company's 2002 -proxy statement. Mr.
Rossi's proposal was received on November 12, 2002, and was late. Because the
proposal was not submitted on a timely basis, SBC will not address at this time
additional reasons for omitting the proposal.

Therefore, it is my opinion that because the proposal was submitted after the
deadline provided in Rule 14a-8(e) (2), SBC may properly omit the proposal from its
proxy materials for its 2003 Annual Meeting.

Please acknowledge receipt of this letter by date-stamping and returning the extra
enclosed copy of this letter in the enclosed, self-addressed envelope.

Sincerely,
Wayne A. Wirtz
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Agsistant General Counsel
SBC COMMUNICATIONS INC.
175 E. Houston Street
2nd Floor

San Antonio, Texas 78205

Phone 210 351-3736

ENCLOSURE
S.B.C CORP.
JOY RICK-CORP. SECRETARY
175 E. HOUSTONR
SAN ANTONIO, TEXAS 78205
CHRIS ROSSI PROPOSAL TO BE SUBMITTED IN THE 2003
S.B.C CORP. PROXY MATERIAL
The shareholders of S.B.C CORP. request the board of Directors take the necessary
steps to amend the company's governing instruments to adopt the following :
Begining on the 2004 S.B.C. CORP. fiscal year, the present auditing firm will be
changed and every (4) years a new auditing firm will be hired.

*2 Chris Rossi holder of 1462 common shares certificates # SBC440911, SBC896898

Chris Rossi
Supporting Statement

Our country was founded on the principle of checks and balances of open
coupetition. We have all profited handsomely from these principles. When a person,
a company or a government entity has a monopoly all types of abuses occur. One
reason there are no checks and balances,no competition to keep thing in line and on
the up and up. Auditors are hired by a company, usually forever. Three recent
catastrophes, Bnron, Global Crossing, and Worldcom illustrate the need for this
proposal. With a new auditor every four years, the last auditor is less inclined or
will not have the time to be part of a fraud.

LETTER TO SEC

December 4, 2002

OFFICE OF CHIEF COUNSEL
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DIVISION OF CORPORATION FPINANCE

SECURITIES AND EXCHANGE COMMISSION

450 FIFTH STREBT, N.W.

WASHINGTON, D.C. 20549

Re: SBC Communications Chris Rossi shareholder Proposal
Ladies and Gentlemen :

Enclosed is a copy of my return receipt for a certified mail containing my
shareholder proposal . As you can see it was mailed November 6, 2002 . It was
conveniently signed for by SBC on November 12, 2002 . Should I blame the U.S. Post
Office or accuse SBC of another one of their abusive tactics to stonewall the
shareholders from a legitimate proposal, I won't say . I sent this proposal in good

faith and in a timely manner . S.E.C. has , in the past , recommended sending
proposals certified mail/return reciept requested .

Yours Truly,
Chris Rossi

SBC LETTER

1934 Act / 8 -- / Rule 14A-8
December 24, 2002
Publicly Available December 24, 2002

Re: SBC Communications Inc
Incoming letter dated November 25, 2002
The proposal relates to audit firm rotation.
There appears to be some basis for your view that SBC may exclude the proposal

under rule 14a-8{e) (2) because SBC received it after the deadline for submitting
proposals. Accordingly, we will not recommend enforcement action to the Commission

"if SBC omits the propcsal from i;s proxy materials in reliance on rule 14a-8(e) (2).

Sincérely,
Alex Shukhman

Attorney-Advisor
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DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Pinance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under
the proxy rules, ias to aid those who must comply with the rule by offering informal
advice and suggestions and to determine, initially, whether or not it may be
appropriate in a particular matter to recommend enforcement action to the
Commission. In connection with a shareholder proposal under Rule 14a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
materials, as well as any information furnished by the proponent or the proponent's
representative.

*3 Although Rule 14a-8(k) does not require any communications from shareholders to
the Commission's staff, the staff will always consider information concerning
alleged violations of the statutes administered by the Commission, includirng
argument as to whether or not activities proposed to be taken would be violative of
the statute or rule involved. The receipt by the staff of such information,
however, should not be construed as changing the staff's informal procedures and
proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the merits of a company's
position with respect to the proposal. Only a court such as a U.S. District Court
can decide whether ‘a company is obligated to include shareholder proposals in its
proxy materials. Accordingly a discretionary determination not to recommend or take
Commission enforcement action, does not preclude a proponent, or any shareholder of
a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company's proxy material.

Securities and Exchange Commission (S.E.C.)
2002 WL 31887845 (S.E.C. No - Action Letter)

END OF DOCUMENT -
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*]1 3I Corporation
Publicly Available November 20, 2002

LETTER TO SEC

QOctober 23, 2002

U.S. SECURITIBS AND EBXCHANGE COMMISSION

DIVISION OF CORPORATION FINANCE

OFFICE OF CHIEF COUNSEL

450 FIFTH STREET, N.W.

WASHINGTON, D.C. 20549

Re: Securities Exchange Act of 1934/Rule 14a-8(e) (2}

Shareholder Proposal - Redemption of Any Poison Pill

Ladies and Gentlemen:

This letter requests your concurrence with the conclusion of TGI Corporation, a
Pennsylvania corporation ("UGI"), that it can exclude from its proxy statement and
form of proxy for its 2003 Annual Meeting of Shareholders (“2003 Proxy Materials")
a shareholder proposal (the "Proposal”) that it received via facsimile from Mr.
Nick Rossi on Saturday, October 5, 2002, Mr. Rossi's letter, in which he authorizes
John Chevedden and/or his designee to act on Mr. Rossi's behalf with respect to the
Proposal, and the Proposal are attached to this letter as Exhibit A.

UGI believes that it may properly exclude the Proposal from its 2003 Proxy
Materials because Mr. Rossi failed to submit the Proposal in a timely manner
pursuant to Rule l1l4a-8(e) (2) of the Exchange Act. UGI‘s proxy statement released to
shareholders for its 2002 annual meeting of shareholders was dated January 4, 2002.
Accordingly, pursguant to Rule l4a-B(e) (2}, September 6, 2002 was the latest date
for a shareholder to submit a proposal for inclusion in UGI's 2003 Proxy Materials.
This submission deadline is clearly stated on page 3 of UGI's 2002 proxy statement.
Because the offices of UGI were closed on Saturday, October S, 2002, UGI did not
have actual notice of the Proposal until Monday, October 7, 2002. Therefore, UGIL
intends to exclude the Proposal from its 2003 Proxy Materials pursuant to Rule 14a-
gle) (2).

As of today's date, UGI anticipates filing its definitive proxy statement for its
2003 Annual Meeting of Shareholders on or about Januarxry 2, 2003. Because UGI
received the Proposal on an untimely basisg, it had only six business days to
analyze, comsult with cocunsel regarding, and prepare a response to the Proposal in
order to meet the 80-day deadline in Rule 14a-8(j) rather than the 40 days it would
have had had the Proposal been sent on a timely basis. Given UGI's prowpt response
to the Proposal, UGI respectfully requests that the staff waive the 80-day deadline
in Rule 14a-8(j) given that the Proposal is excludable on its face pursuant to Rule
14a-8(e) (2). This request for relief from the 80-day deadline is consistent with
similar requests where the Staff has granted such a waiver. See, e.g., Andrew
Corporation (avail. Oct. 15, 1998), United Parcel Services (avail. PFeb. 19, 1998),
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and Star Technologies, Inc. (avail. Jun. 25, 1996).
*2 For the foregoing reasons, we respectfully request that the Staff of the
Division of Corporation Finance concur that UGI may properly exclude the Proposal
from its 2003 Proxy Materials and that it will not recommend any enforcement action
to the Securities and Bxchange Commission if UGI excludes the Proposal from its
2003 Proxy Materials. In addition, UGI requests that the Staff waive the 80-day
requirement in Rule 14a-8(j).
Enclosed pursuant to Rule 14a-8(j) of the Exchange Act are six copies of this
letter and its attachments. Also, in accordance with Rule 14a-8(j), a copy of this
letter and its attachments are being mailed on this date to Mr. Rossi and Mr.

Chevedden informing them of our intention to exclude the Proposal from the 2003
Proxy Materials.

1f you have any questions or require additional information concerning this
request, please call me at (610) 337-1000. If possible, I would appreciate it if

the Staff would send a copy of their response to this request to me by fax at (610)
992-3258 when it is available.

Sincerely,

Margaret M. Calabrese

Managing Counsel and Assistant Secretary
UGI CORPORATION

Box 858 Valley Forge, PA 19482 +« 610-337-1000

ENCLOSURE
EXHIBIT A

October 1, 2002

MR. LON GREENBERG
CHAIRMAN
UGI CORPORATION (UGI)
460 NORTH GULPH ROAD
KING OF PRUSSIK, PA 19406
PHONE: (610) 337-1000
FAX: (610) 992-3259
Dear Mr. Greenberg,
This Rule l4a-8 proposal is respectfully submitted for the next annual shareholder
meeting. This proposal is submitted to support the long-term performance of our

company. Rule l4a-8 requirements are intended to be met including ownership of the
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required stock value until after the date of the applicable shareholder meeting.
This submitted format, with the shareholder- supplied emphasis, is intended to be
used for definitive proxy publication. This is the proxy for Mr. John Chevedden
and/or his designee to act on my behalf in shareholder matters, including thia
shareholder proposal for the forthcoming shareholder meeting before, during and
after the forthcoming shareholder meeting. Please direct all future communication
to Mr. John Chevedden at:

PH: 310/371-7872 '

2215 Nelson Ave., No. 205

Redondo Beach, CA 950278

Your consideration and the consideration of the Board of Directors is appreciated.

Sincerely,
Nick Rossi

3 - Shareholder Vote on Poison Pills This topic won an average 60%-yes vote at.
50 companies in 2002

This is to recommend that the Board of Directors redeem any poison pill previously
issued (if applicable) and not adopt or extend any poison pill unless such adoption
or extension has been submitted to a shareholder vote.

Harvard Report

*3 A 2001 Harvard Business School study found that good corporate governance
(which took intc account whether a company had a poison pill) was positively and
significantly related to company value. Thia study, conducted with the University
of Pennsylvania'as Wharton School, reviewed the relationship between the corporate
governance index for 1,500 companies and company performance from 1990 to 1999.

Some believe that a company with good governmance will perform better over time,
leading to a higher stock price. Others see good governance as a means of reducing
rigk, as they believe it decreases the likelihood of bad things happening to a

company .

Since the 19808 Fidelity, a mutual fund giant with $800 billion invested, has
withheld votes for directors at companies that have approved poison pills, Wall
Street Journal, June 12, 2002.

Council of Institutional Investors Recommendation

The Council of Institutional Investors www.cii.org, an organization of 120 pension
funds which invests $1.5 trillion, called for shareholder approval of poison pills.
In recent years, various companies have been willing to redeem existing poison
pills or seek shareholder approval for their poison pill. This includes
Columbia/HCA, McDermott International and Bausch & Lomb. I believe that our company
should follow suit and allow sharehclder input.
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Page 4
Shareholder Vote on Poison Pills

Yes on 3

The above format includes the emphasis intended.

The company is requested to notify the shareholder of any typographical question.

The company is requested to assign a proposal number based on the chronological
order proposals are submittal and to make a list of proposal topic and submittal
dates available to shareholders.

If our company at all considers spending shareholder money on a no action request
on this established topic, it is respectfully recommend that the following points
be brought to the attention of the directors: :

1) "Similarly, lawyers who represent corporations serve shareholders, not
corporate management.*

Chairman Harvey L. Pitt, U.S. Securities and Exchange Commission, Washington,
D.C., August 12, 2002

2) The Securities and Exchange Commission ®is faced with a dramatic increased
workload that is stretching its resources to the limit," Rep. Johmn Dingell (D-
Mich.) and Rep. Edward Markey, (D-Mass.).

3) To allow shareholder-voters a choice

In the New Jersey High Court ruling on Sen. Torricelli, the court said election
statutes should be "liberally construed to allow the greatest scope for
participation in the electoral process to allow ... the voters a choice on electicn
day."

SEC LETTER

1934 Act / s -- / Rule 14A-8
November 20, 2002
Publicly Available November 20, 2002

Re: UGI Corporation
Incoming letter dated October 23, 2002
The proposal relates to poison pill plans.
+4 There appears to be some basis for your view that UGI may exclude the proposal
under rule 1l4a-8(e) (2) because UGI received it after the deadline for submitting

proposals. Accordingly, we will not recommend enforcement action to the Commission
if UGI omits the proposal from its proxy materials in reliance on rule 14a-8(e) (2) .

We note that UGI did not file its statement of objections to including the
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proposal at least 80 days before the date on which it filed definitive proxy

materials as requlred by rule 14a-8(j) (1) . Noting the circumstances of the delay,
we do not waive ‘the 80- -day requirement.

Sincerely,
Grace K. Lee

Special Counsel

DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8}, as with other matters under
the proxy rules, is to aid those who must comply with the rule by offering informal
advice and suggestions and to determine, initially, whether or not it may be
appropriate in a particular matter to recommend enforcement action to the
Commission. In connection with a shareholder proposal under Rule 14a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
materials, as well as any information furnished by the proponent or the proponent's
representative.

Although Rule 14a-8(k) does not require any communicationa from shareholders to
the Commission's staff, the staff will always consider information concerning
alleged violations of the statutes administered by the Commission, including
argument as to whether or not activities proposed to be taken would be violative of
the statute or rule involved. The receipt by the staff of such information,
however, should not be construed as changing the staff's informal procedures and
proxy review intoc a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to-
Rule 1l4a-8(j) submissions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the merits of a company’s
position with respect to the proposal. Only a court such as a U.S. District Court
can decide whether a company is obligated to include shareholder proposals in its
proxy materials. Accordingly a discretionary determination not to recommend or take
Commission enforcement action, does not preclude a proponent, or any shareholder of
a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company's proxy material.

Securities and Exchange Commission (S.E.C.)
2002 WL 31643233 (S.E.C. No - Action Letter)

"END OF DOCUMENT
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{(SEC No-Action Letter)

*1 Guest Supply Inc.
Publicly Available oOctober 20, 1998

LETTER TO SEC

September 18, 1938

OFFICE OF CHIEF COUNSEL

MAIL STOP 3-3

DIVISION OF CORPORATION FINANCE
SECURITIES AND EXCHANGE COMMISSION
450 FIFTH STREBET, N.W.

WASHINGTON, D.C. 20549

Re: Guest Bupply Inc. -- Omission of Shareholder Proposal of William Cooney

Ladies and Gentlemen:

" We are counsel for Guest Supply Inc. (the °"Company"), a New Jersey corporation. On
August 14, 1398, the Company received a letter via certified mail from wWilliam
Cooney, a shareholder of the Company (the "Proponent®), enclosing a proposal and
supporting statement (collectively, the "Proposal," Exhibit A hexeto) for inclusion
in the Company's proxy materials for the 1999 Annual Meeting of Shareholders (the
"Proxy Materials®). :

The Company has determined that the Proposal may be omitted from the Proxy
Materials on the following grounds:

(A) the Proposal is untimely because it was not received by the Company by the
deadline for submitting shareholder proposals set forth in Rule 1l4a- 8(e) (2);

(B) the Proposal is procedurally defective under Rule l4a-8(b) and Rule l4a-
8 (f) (1) because the Proponent has failed to certify in writing the Proponent's
continuous holding of his Company shares for at least one year and his intent to
continue his ownership of those shares through the date of the Company's annual
meeting, which defects have not been cured following the Ccmpany's provision of
written notice of such defects;

(C) the Proposal's implementation would viclate state law because it calls for
the Company unilaterally to terminate an existing contract; and

{D) the Proposal is materially false or misleading.

By a copy of this letter, the Company is simultaneously informing the Proponent of
the Company's intention to omit the Proposal from the Proxy Materials.

Pursuant to Rule 14a-8(j), we hereby enclose for filing the following documents:

1. Six copies of the proposal and supporting statement;

2. Five additional copies of this letter, which contains (a). the Company's
statement of reasons why the Proposal may be omitted from the Proxy Materials, and
{b) to the extent that any such reasons are based on matters of law, a supporting
opinion of counsel.
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THE PROPOSAL:

The proposal reads:

The shareholders of Guest Supply Inc. have determined that it is in the best
interests of the shareholders that the shareholders' preferred purchase rights plan
(as outlined on p. 15 of the 1997 annual report) be terminated. This plan only
serves to entrench management and precludes the shareholders from exercising their
right to sell their shares at a price they are happy with.

THE SUPPORTING STATEMENT:

The supporting statement reads:

Guest Supply has a shareholder rights plan, commonly known as a "poison pill®,
which is triggered when an acquiring entity accumulates over 20% of the company's
stock. Bven if 70%, 80%, or 90% of the shareholders think the acquisition is good
for the shareholders the deal can be scuttled by Guest management invoking the
poison pill. The clear purpose of the type of poison pill that Guest has is to
entrench management in their positions, even if that entrenchment is contrary to
the interests of the shareholders because the invoking of the pill scuttles a deal
that the shareholders want. The shareholders own Guest Supply, not management.
Therefore, this situation i3 intolerable. If the owners of the company determine
that they wish for their investment to be s0ld at a price they deem to be fair,
that should be the result in a free capitalist society. Many companies justify
these poison pills by stating they are used often in U.S. corporations. This is not
a valid excuse to crush the will of the shareholders at this company. A new kind of
anti- takeover defense has become popular at U.S. corporations over the last few

"years that triggers rights plans when there is a majority vote of the shareholders
invoking its operation. If Guest's Board of Directors had shareholders' interests
at heart they would institute the new type of plan. Instead, on Aug. 6, 1997 they
extended the old poison pill tc ensure continued entrenchment of management, no
matter how they performed. This situation must be remedied, and will be with a vote
for this proposal. '

GROUNDS FOR OMISSION:
A. THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8(e) AS UNTIMELY

*2 Under Rule 14a-8(e), a shareholder proposal is to be "received at the issuer's
principal executive offices not less than 120 calendar days before the date of the
company's proxy statement released to shareholders in connection with the previous
year's annual meeting.® The Company's proxy statement for its 1998 annual meeting
was dated December 11, 1997, so the deadline for receipt of proposals for the 1999
Annual Meeting was August 13, 1998. [FN1] The Proposal was received at the
Company's principal executive offices on August 14, 1998, as confirmed by the
official U.S. Postal Service receipt (Exhibit B). That was one day after the
deadline as calculated pursuant to Rule 14a-8{e).
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FN1. The Company's proxy statement for its 1998 Annual Meeting erroneously stated
the deadline as August 12, 1998 -- based on the December 10, 1997, £filing date of
the proxy statement -- but that discrepancy is not material here.

End of Footnotel(s).

The Division has routinely permitted registrants to omit shareholder proposals
that were not received by the registrant by the deadline specified in Rule 14a-
8(e). California Water Service Co. {(available February 11, 1998); Caterpillar, Inc.
{available December 23, 1997). The Division has interpreted such deadlines
strictly. EG&G, Inc. (available December 23, 1997) (proposal received one day after
deadline excludable, even though proposal dated one week before deadline).

Accordingly, we respectfully submit that the Proposal may be omitted as untimely
under Rule 14a-8(e).

B. THE PROPOSAL MAY BE OMITTED UNDER RULE l4a-8(b) AND RULE 1l4a-8(f) (1) AS
PROCEDURALLY DEFECTIVE

Under Rule 14a-8(b), the Proponent was required to certify in writing at the time
he submitted the Proposal that he had held the Company's stock continuously for at
least one year and that he "intends to continue to hold the securities through the
date of the meeting of shareholders." The Proponent did not satisfy this threshold
requirement because he failed to certify in writing his continuous holding of his
Company shares for at least one year, and his intent to continue his ownership of
the Company's shares through the date of the Company's annual meeting. The Proposal
also appears defective in that the Proponent's shares appear to be held jointly
with a Margaret Cooney, who is not a signatory to the Proposal. By letter dated
August 17, 1598 {(Exhibit C), the Company notified the Proponent of those defects
(also notifying him of the Proposal's untimeliness and resexving its objection).
The Company has not received any response from the Proponent attempting to cure any
of those defects.

Accordingly, we respectfully submit that the Proposal may be omitted as
procedurally defective under Rule 14a-8(b) and Rule 14-8(f) (1).

C. THR PROPOSAL MAY BE OMITTED UNDER RULE 14a-8(i) (2) BECAUSE IT WOULD REQUIRE THE
COMPANY TO VIOLATE STATE LAW

Under Rule 14a-8(i) (2), a registrant may omit a proposal that would require it to
violate state law. The Proposal would require the Company unilaterally to terminate
an existing Rights Agreement entered into by the Company, as amended, effective
August 15, 1997, pursuant to which the Company declared a nmon-cash dividend to be
issued under specified circumstances te the Company's regiastered shareholders as of
a certain date. Under such Rights Agreement, such registered shareholders are
expressly vested with a right of action to enforce its texrms. The Rights Agreement
will expire on July 15, 2008.

+3 Having declared a non-cash dividend under the Rights Agreement in favor of the
Company's shareholders, any unilateral termination of the Rights Agreement by the
Company would constitute an anticipatory breach thereof. Such action would violate
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a basic principle of New Jersey law and could subject the Company to legal action
by aggrieved shareholders. Seitz v. Mark-O-Lite Sign Contractors, Inc., 210 N.J.
Super. 646, 510 A.2d 319, 323-324 (Law Div. 1986). The Commission has recognized
that provisions of a shareholder proposal calling for the unilateral termination of
an existing shareholder rights agreement may be excluded from the registrant's
Proxy Materials. International Multifoods Corp. (available April 3, 1992).

Accordingly, we respectfully submit that the Proposal may be omitted under Rule
14a-8(i) (2).

D. THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8(i) (3) AND RULE 1l4a-9 AS MATERIALLY
FALSE OR MISLEADING

Under Rule 14a-8(i) (3) and Rule 14a-9, shareholder proposals that are materially
false or misleading may be excluded.

The second sentence of the proposal asserts, without citing any factual support,
that the Rights Agreement "only serves to entrench management.* The third sentence
of the supporting statement reiterates that unsubsgtantiated assertion (*([tlhe clear
purpose of the type of poison pill that Guest has is to entrench management in
their positions").

The second and third sentences of the supporting statement also assert, again
without factual substantiation, that the Rights Agreement prevents potential
acquiring companies from making an acquisition of the Company's shares (the
"invoking of the pill scuttles a deal").

Those assertions, particularly when phrased as if they were facts, are false or
misleading. The Proponent cites no studies or other evidence to support his
assertions. Indeed, the Proponent ignores available data showing that his
assertiona are false.

In November 1997, a leading proxy-solicitation firm, Georgeson & Company,
published a study entitled "Mergers and Acquisitions: Poison Pills and Shareholder
vValue/1992-96+% (Bxhibit D). That study, which analyzed data for 319 takeover
transactions over a five year period ending December 31, 1996, concludes that
"poison pills" do not, in fact, "scuttle" deals or "entrench® management:

"Companies withaut poison pills did not exhibit a higher takeover rate relative
to companies that had pills. In fact, non-pill companies exhibited a lower takeover
rate, although the difference was not statistically significant.® (Emphasis
supplied.)

The Georgeson sStudy also concludes that "premiums to acquire target companies with
poison pills were on average eight percentage points higher than premiums paid for
companies that did not have poison pills." (Emphasis added.) Accordingly, the Study
concludes that arrangements like the Rights Agreements "provide shareholders with
tangible economic benefits," and have proved.to be effective in "increas([ing]
target companies' power to negotiate higher takeover prices and thus maximize
shareholder value." Those conclusions, which are based on data derived from a brcad
study of actual transactions -- after controlling for market capitalization, price-
to-book ratio, and bid attitude -- belie the Proponent's assertions that the "only"
purpose of the Rights Agreement is to "entrench® management and "scuttle®" deals.

*4 In Baldwin Corporation (available February 20, 1998), the Division recognized
that a proposal attacking a shareholder rights plan for “"entrenching" management
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was potentially false and misleading, and, as phrased, could be excluded.

CONCLUSION:

On behalf of the Company, we respectfully request the concurrence of the Division
that the Proposal may be omitted from the Company's 1999 Proxy Materials pursuant
to Rule l14a-8(e), Rule 14a-8(b}, Rule 14a-8(f) (1), Rule 14a-B(1)(2), Rule 1l4a-

8(1i) (3) and Rule 14a-9.

To the extent the reasons discussed above are based on matters of law, this letter
constitutes our legal opinion.

Should the Division wish to discuss this matter or require any additional
information, please contact David Wawro at (212) 880-6288 or Dean T. Cho at (212)
880-6027.

Respectfully submitted,
HAYTHE & CURLEY

237 Park Avenue

New York, N.Y. 10017-3142

(212) 880-6000

SEC LETTER

1934 Act / 8 -- / Rule 14A-8
October 20, 1998
Publicly Available Octobar 20, 1998

Re: Guest Supply Inc. (the "Company®)
Incoming letter dated September 18, 1998
The proposal relates to the termination of a righﬁs plan.

There appears to be scme basis for your view that the proposal may be excluded
from the Company's proxy materials under rule 14a-8(e) (2) because the Company
received it after the deadline for submitting proposals. We note in particular your
representation that the Company received the proposal one day after its deadline.
Accordingly, the Division will not recommend enforcement action to the Commission
if the Company omits the proposal from its proxy materials under rule 14a-8(e) (2).
In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which the Company relies.

Sincerely,
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Carolyn J. Sherman

Special Counsel

DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under
the proxy rxules, is to aid those who must comply with the rule by offering informal
advice and suggestions and to determine, initially, whether or not it may be
appropriate in a particular matter to recommend enforcement action to the
Commission. In connection with a shareholder proposal under Rule 14a-8, the
Division's staff considers the information furnished to it by the Company in
support of its intention to exclude the proposals from the Company's proxy
material, as well as any information furnished by the proponent or the proponent's
represgentative.

Although Rule 14a-8(d) does not specifically provide for any communications from
shareholders to the Commission's staff, the staff will always consider information
concerning alleged violations of the statutes administered by the Commission,
including argument as to whether or not activities proposed to be taken would be
violative of the statute or rule involved. The receipt by the staff of such
information, however, should not be construed as changing the staff's informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to
Rule 14a-8(d) submissions reflect only informal views. The determinations reached
in these no-action letters do not and cannot adjudicate the merits of a company's
position with respect to the proposal. Only a court such as a U.S. District Court
can decide whether a company is obligated to include shareholder proposals in its
proxy material. Accordingly a discretionary determination not to recommend or take
Commission enforcement action, does not preclude a proponent, or any shareholder of
a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company's proxy material.

Securities and Exchange Commission (S8.E.C.)
1998 WL 730561 (S.BE.C. No - Action Letter)

END OF DOCUMENT
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



March 24, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  ConocoPhillips
Incoming letter dated February 4, 2003

The proposal relates to o1l and gas drilling in the coastal plain of the Arctic National
Wildlife Refuge.

There appears to be some basis for your view that ConocoPhillips may exclude the
proposal under rule 14a-8(b), because at the time the proponents submitted the proposal,
they did not own for one year 1% or $2,000 in market value of securities entitled to be
voted at the meeting, as required by rule 14a-8(b). We note in particular that the
proponents acquired shares of ConocoPhillips’ voting securities in connection with a plan
of merger involving ConocoPhillips. In light of the fact that the transaction in which the
proponents acquired these shares appears to constitute a separate sale and purchase of
securities for the purposes of the federal securities laws, it is our view that the proponents’
holding period for ConocoPhillips shares did not commence earlier than August 30, 2002,
the effective time of the merger. Accordingly, we will not recommend enforcement action
to the Commission if ConocoPhillips omits the proposal from its proxy materials in
reliance on rule 14a-8(b). In reaching this position, we have not found it necessary to
address the alternative basis for omission upon which ConocoPhillips relies.

Sincerely,

T (3

Katherine W. Hsu
Attorney-Advisor



