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Vice President and
Assistant General Counsel =
The Kroger Co.
Law Department .
1014 Vine Street 5 .

Cincinnati, OH 45202-1100

Re:  The Kroger Co.
Dear Mr. Gack'

Thls @_ , m regard to your letter dated March 10, 2003 concerning the shareholder
proposal subrmtted by the United Association S&P 500 Index Fund for inclusion in
Kroger’s proxy materials for its upcoming annual meeting of security holders. Your
letter indicates that the proponent has withdrawn the proposal, and that Kroger therefore
withdraws its February 17, 2003 request for a no-action letter from the Division. Because
the matter is now moot, we will have no further comment.

Sincerely,
PROCESSED
" ' Alex Shukhman
\ MAR 2 6 2003 Attorney-Advisor
' THOMSON
cc:  Jean M. Kelly FINANCIAL
O’Donoghue & O’Donoghue
4748 Wisconsin Avenue, N.W.

Washington, DC 20016

Ck



LAW DEPARTMENT

THE KROGER CO. [ 1014 VINE STREET L] CINCINNATI, OHIO 45202-1100
TELEFAX NUMBERS THOMAS P. O'BRIEN, JR.
PAUL W, HELDMAN 513-762-4935 JOHN M. FLYNN
SENIOR VICE PRESIDENT, 513-762-4554 LYNNE GELLENBECK
SECRETARY AND WRITER'S DIRECT DIAL NUMBER PATRICIAT. ASH
GENERAL COUNSEL 513-762-1482 PAUL W. PARMELE
MARTHA CUTRIGHT SARRA
BRUCE M. GACK JENNIFER K. GOTHARD
VICE PRESIDENT AND RICK J. LANDRUM
ASSISTANT GENERAL COUNSEL WILLIAM AL GREEN 1

HILARY VOLLMER

J. PHILLIPS PUGH, INVESTIGATOR
DOROTHY D. ROBERTS, SR. PARALEGAL
JANET M. WELLING, PARALEGAL

February 17, 2003
VIA AIRBORNE EXPRESS

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, DC 20549

RE: Shareholder Proposal of Teamsters Affiliates Pension Plan

Ladies and Gentlemen:

Enclosed for filing, pursuant to Rule 14a-8(j) under the Exchange Act, are the following:
A. Six copies of this letter;

B. Six copies of a letter dated January 3, 2003, from the United Association S&P 500
Index Fund (the “Proponent”), along with a shareholder proposal (the “Proposal™)
(Exhibit A); and

C. One additional copy of this letter along with a self-addressed return envelope for
purposes of returning a file-stamped receipt copy of this letter to the undersigned.

The Proposal requests the Board to ““... amend the Company’s by laws [sic] to require than an
independent director—as defined by the rules of the New York Stock Exchange (“NYSE”)—
who has not served as an officer of the Company be its Chairman of the Board of Directors.”

Kroger intends to mail to shareholders, on or about May 10, 2003, its definitive proxy statement
and form of proxy (the “Proxy Materials”) in conjunction with its 2003 Annual Meeting. That
meeting currently is scheduled to be held on June 26, 2003. Kroger intends to file definitive
copies of its Proxy Materials with the Commission at the same time the Proxy Materials are first
mailed to shareholders.
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We believe that the Proposal properly may be omitted from the Proxy Materials pursuant to
Rules 14a-8(i)(2) and (6), and Kroger intends to exclude the Proposal from the Proxy Materials.
Further, consistent with the Staff’s current practices, the Proposal may be omitted from the Proxy
materials or portions redacted therefrom pursuant to Rules 142a-8(1)(3) and 14a-9 unless the
Proponent makes revisions and furnishes substantiation for its claims. By a copy of this letter to
the Proponent, we are notifying the Proponent of our intentions. To the extent Kroger’s reasons
for excluding the Proposal relate to matters of state law, this letter constitutes the supporting
opinion of counsel required by Rule 14a-8(;)(2)(ii1). Please confirm that no enforcement action
will be recommended if the Proposal is excluded.

A. The Proposal is properly excludable under Rule 14a-8(i)(2) because it would result in a
violation of Ohio law.

Rule 14a-8(1)(2) permits the exclusion of shareholder proposals that, if implemented, would
require the issuer to violate state, federal or foreign law. The Proposal urges ... the Board of
Directors to amend the Company’s by laws [sic] ...” to require the Chairman of the Board to be
an independent director. Instead of asking the Board to support a shareholder amendment of
Kroger’s regulations or otherwise act in a manner consistent with Ohio law, it specifically asks
the Board to do something that it cannot do. Under the laws of the State of Ohio, Kroger’s state
of incorporation, only the shareholders are authorized to amend a company’s regulations. See
O.R.C. § 1701.11. The Proposal, however, directs Kroger’s Board of Directors to amend the
regulations, which it cannot legally do. Under the corporation laws of many states, regulations
(more commonly referred to as by-laws) can be amended by the shareholders or the directors.
The Proposal might be appropriate under the laws of other states, such as Delaware, in which
directors have the ability to amend the regulations to require that the Chairman of the Board be
an independent director. It simply does not work under Ohio law. Ohio Revised Code § 1701.11
provides, in part:

(A)(2) The regulations may be amended, or new regulations may be adopted, in either of
the following ways: (a) By the shareholders at a meeting held for that purpose, by the
affirmative vote of the holders of shares entitling them to exercise a majority of the
voting power of the corporation on the proposal; (b) Without a meeting, by the written
consent of the holders of shares entitling them to exercise two-thirds of the voting power
of the corporation on the proposal.

Subsection (A)(3) permits the regulations to provide for a greater or lesser proportion than set
forth in subsection (A)(2), but not less than a majority of the voting power.

Article VII of Kroger’s regulations, which sets forth the requirements for amending the
regulations, is consistent with Ohio Revised Code § 1701.11:

These regulations may be amended or repealed at any meeting of shareholders called for
that purpose by the affirmative vote of the holders of record of shares entitling them to
exercise a majority of the voting power on such proposal, except that the affirmative vote
of the holders of record of shares entitling them to exercise 75% of the voting power on
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such proposal shall be required to amend, alter, change or repeal Sections 1 or 5 of
Article II, Article IV, this Article VII, or to amend, alter, change or repeal these
regulations in any way inconsistent with the intent of the foregoing provisions.

The Staff typically will not grant a request for no-action relief under Rule 14a-8(i)(1) (as
opposed to Rule 14a-8(1)(2)) when proposals are styled as recommendations to the Board. Such
a precatory proposal does not intrude into the authority of the Board of Directors under the law
of most states. The issue involved under Ohio law is different. Here, the Proponent is
requesting the Board to take action that legally it cannot take.

Management has advised the Proponent that Ohio law leaves this question to shareholders, and
that the Board is without legal power to take the steps requested in the Proposal. Whatever the
Proponent’s reason, the failure to cast the Proposal as an action by shareholders amending the
regulations is contrary to Ohio law.

In sum, 1n order to implement the Proposal, the Board of Directors is being requested to take
action that only the shareholders can take. Therefore, the Proposal is properly excludable
because Ohio law forbids the Board of Directors to effectuate the Proposal.

B. The Proposal is properly excludable under Rule 14a-8(1)(6) because it is beyond the
Board of Directors’ power to effectuate.

Rule 142-8(i)(6) provides that proposals that deal with a matter beyond the issuer's power to
effectuate are excludable. As discussed above, only the shareholders of Kroger, not the Board of
Directors, may take the necessary steps to effectuate the Proposal. The shareholders cannot
override Ohio law or Kroger’s regulations by directing that the directors amend the regulations.
For all of the reasons set forth in paragraph A. above, the Proposal likewise is excludable
because it is beyond the Board’s power to effectuate. If the shareholders desire to require an
independent Chairman of the Board, they must do so by amending Kroger’s regulations.
Kroger’s Board of Directors simply cannot do so.

C. The Proposal is properly excludable under Rule 14a-8(i)(3) and 14a-9 because it is false
and misleading.

Rule 14a-8(i)(3) permits the exclusion of a shareholder proposal that is contrary to Rule 14a-9 of
the Commission’s Proxy Rules, in that the proposal and supporting statement are vague, false
and misleading. The Proposal contains a number of statements that are false and misleading in
the context presented.

The Supporting Statement

The Proposal, including the supporting statement, is identical to a proposal submitted
by the Plumbers and Pipefitters National Pension Fund to Weyerhaeuser Company.
Weyerhaeuser objected to several of the provisions contained in the supporting
statement, and the Staff advised that the proponent must:
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- recast the sentence that begins “Obviously, no matter how many independent .
..” and ends “. . . or some other officer of the company” as the proponent’s
opinion;

- recast the sentence that begins “Although this change . . .” and ends “hardly
will be radical” as the proponent’s opinion; and

- provide factual support in the form of citation to a specific source for the
sentence that begins “In the United Kingdom .. .” and ends “. . . the offices of
the Chairman and CEO.” Weyerhaeuser Company (January 15, 2003).

More than two weeks prior to submitting this request to the Staff, the undersigned spoke with
two representatives of the Proponent, as well as counsel for the Proponent, and was promised
that the Proponent’s supporting statement would be revised within a week. Not only was no
revision ever received from the Proponent or its counsel, none of the undersigned’s numerous
follow up calls in the interim were returned.

D. Conclusion.

The Proposal may be omitted from the Proxy Maternals because (i) its implementation would
violate state law, (ii) it deals with a matter beyond the registrant’s power to effectuate, and (iii) it
contains vague, false and misleading statements that the Proponent promised to correct but did
not do so. If you disagree with the conclusions contained in this request, I would appreciate the
opportunity to confer with you prior to the issuance of the Staff’s response. Please call me at
(513) 762-1482 if you require additional information or wish to discuss this submission further.

Very truly yours,
Bruce M. Gack
Enc.

cc. Ms. Traci Thelen
Jean Kelly, Esq.




United Association S&P 500 Index Fund

Exhibit A

Januaryv 3. 2003

Mr. Paul W. Heldman
Secretary of the Company
The Kroger Co.

1014 Vine Street

Cincinnati. OH 45202-1100

Re:  Shareholder Proposal
Dear Mr. Heldman,

As secretary of Financial Investors Trust. | hereby submit on behalf of the United
Association S&P 500 Index Fund (the “"Fund™) the enclosed shareholder proposal for inclusion in
The Kroger Co.’s (the "Company™) proxy statement to be sent to the Company’'s stockholders in
conjunction with the next annual meeting.

Also, enclosed is a letter from the Fund’s custodian bank documenting the Fund’s
continuous ownership of the requisite amount of stock in The Kroger Co. for at least one vear
prior to the date of this letter. The Fund also mtends to continue its ownership of at least the

minimum number of shares required by SEC regulations through the date of the annual meeting.

The Fund will designate. at a later date, a representative to present the proposal at the
annual meeting. Please call me with any questions.

Sincercly.
‘ eZ /Z/‘/ ; _ N/ /’\L/L/{?\/
“TFracr A Thelen” :

Secretary

Enclosures

PMB 6006. 303 16" Sireet. Suite 016, Denver, Colorado 80202-53657 e (888) 766-8043 e www.uafund.com
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RESOLVED: The shareholders of The Kroger Co. (“Company”) urge the Board of
Directors to amend the Company’s by laws to require that an independent director—as
defined by the rules of the New York Stock Exchange (“NYSE™)—who has not served as
an officer of the Company be its Chairman of the Board of Directors.

SUPPORTING STATEMENT

The recent wave of corporate scandals at such companies as Enron, WorldCom
and Tvco has resulted in renewed emphasis on the importance of independent directors.
For example, both the NYSE and the NASDAQ have proposed new rules that would
require corporations that wish to be traded on them to have a majority of independent
directors.

Unfortunately, having a majority of independent directors alone is clearly not
enough to prevent the type of scandals that have afflicted Enron, WorldCom and Tvco.
All of these corporations had a majority of independent directors on their boards when
the scandals occurred.

All of these corporations also had a Chairman of the Board who was also an
insider, usually the Chief Executive Officer (“CEQ”), or a former CEOQ, or some other
officer. Obviously, no matter how many independent directors there are on a board, that
board is less likely to protect shareholder interests by providing independent oversight of
the officers if the Chairman of that board is also the CEO, former CEO or some other
officer of the company.

We respectfully urge the board of our Company to dramatically change its
corporate governance structure and the public’s perception of it by having an independent
director serve as its Chairman who is not a former CEO or some other officer of the
company.

Although this change would be dramatic, it would hardly be radical. In the
United Kingdom it is common to separate the offices of Chairman and CEO. In 1996, a
blue ribbon commission on Director Professionalism of the National Association of
Corporate Directors recommended that an independent director should be charged with
“organizing the board’s evaluation of the CEO and providing continuous ongoing
feedback; chairing executive sessions of the board; setting the agenda with the CEO, and
leading the board in anticipating and responding to crises.”
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January 3, 2003

Mr. Paul W. Hcldman
Secrcrary of the Company
The Kroger Co.

1014 Vine Street

Cincinnati, Ohio 45202-1100

Re: Kroger Co holding in UA S&P 500 Index Fund
Dear Mr. Heldman:

As Custodian for the United Association’s S&P 500 Index Fund, Nationa] City is
reporling that as of close of business 01/02/02 the Fund held 35,005.000 units of The
Kroger Co. Our records indicate that The Fund has conunuously held shares, valued in
excess of $2,000.00, for at Jeast 2 year(s) with 2 balance of 60,975.000 units effective
12/31/00.

I a1 this time there are any other questions or concerns regarding ‘his matter, please feel
frec to contact me at (216) 222-9587.

Vice(Bresident
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THE KROGER CO. T gt 1014 VINE STREET . CINCINNATI, OHIO 45202-1100
TELEFAX NUMBERS THOMAS P. O'BRIEN, JR.
PAUL W. HELDMAN 513-762-4554 JOHN M. FLYNN
SENIOR VICE PRESIDENT, 513-762-4935 LYNNE GELLENBECK
SECRETARY AND WRITER'S DIRECT DIAL NUMBER PATRICIAT, ASH
GENERAL COUNSEL 513-762-1482 PAUL W. PARMELE
MARTHA CUTRIGHT SARRA
BRUCE M. GACK JENNIFER K. GOTHARD
VICE PRESIDENT AND RICK J. LANDRUM
ASSISTANT GENERAL COUNSEL WILLIAM A. GREEN Il
J. PHILLIPS PUGH, INVESTIGATOR
DOROTHY D. ROBERTS, SR. PARALEGAL
JANET M, WELLING, PARALEGAL
February 19, 2003
VIA AIRBORNE EXPRESS
Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, DC 20549

RE: Shareholder Proposal of United Association S&P 500 Index Fund
Ladies and Gentlemen:

By correspondence dated February 17, 2003, we submitted to you a request for no-action with
respect to a shareholder proposal submitted by the United Association S&P 500 Index Fund.
The caption in that proposal inadvertently referenced the wrong proponent.

In order to avoid any confusion, we are submitting herewith six copies of a revised request in
which the only change is the correction of the caption. We also are including an additional
copy along with a self-addressed return envelope for the purposes of returning a file-stamped
receipt copy to me. This correspondence and the attachment also are being furnished to the
proponent and its counsel.
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We apologize for any inconvenience this may have caused.

Very truly yours,

s

Enc.

cc. Ms. Traci Thelen
Jean Kelly, Esq.




THE KROGER CO.

PAUL W. HELDMAN
SENIOR VICE PRESIDENT,
SECRETARY AND
GENERAL COUNSEL

BRUCE M. GACK

VICE PRESIDENT AND
ASSISTANT GENERAL COUNSEL

Office of Chief Counsel

Division of Corporation Finance

LAW DEPARTMENT
1014 VINE STREET

TELEFAX NUMBERS
513-762-4935
513-762-4554

WRITER'S DIRECT DIAL NUMBER
513-762-1482

CINCINNATI, OHIO 45202-1100

THOMAS P. O'BRIEN, JR.
JOHN M. FLYNN

LYNNE GELLENBECK
PATRICIAT. ASH

PAUL W. PARMELE
MARTHA CUTRIGHT SARRA
JENNIFER K. GOTHARD
RICK J. LANDRUM

WILLIAM A, GREEN Il
HILARY VOLLMER

J. PHILLIPS PUGH, INVESTIGATOR
DOROTHY D. ROBERTS, SR. PARALEGAL
JANET M. WELLING, PARALEGAL

February 17, 2003
VIA AIRBORNE EXPRESS

Securities and Exchange Commission

450 Fifth Street, N.W.

Washington, DC 20549

RE: Shareholder Proposal of United Association S&P 500 Index Fund

Ladies and Gentlemen:

Enclosed for filing, pursuant to Rule 14a-8(j) under the Exchange Act, are the following:

A. Six copies of this letter;

B. Six copies of a letter dated January 3, 2003, from the United Association S&P 500
Index Fund (the “Proponent™), along with a shareholder proposal (the “Proposal”)

(Exhibit A); and

C. One additional copy of this letter along with a self-addressed return envelope for
purposes of returning a file-stamped receipt copy of this letter to the undersigned.

The Proposal requests the Board to “... amend the Company’s by laws [sic] to require than an
independent director—as defined by the rules of the New York Stock Exchange (“NYSE”)—
who has not served as an officer of the Company be its Chairman of the Board of Directors.”

Kroger intends to mail to shareholders, on or about May 10, 2003, its definitive proxy statement
and form of proxy (the “Proxy Materials™) in conjunction with its 2003 Annual Meeting. That
meeting currently is scheduled to be held on June 26, 2003. Kroger intends to file definitive
copies of its Proxy Materials with the Commission at the same time the Proxy Materials are first

mailed to shareholders.
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We believe that the Proposal properly may be omitted from the Proxy Materials pursuant to
Rules 14a-8(i)(2) and (6), and Kroger intends to exclude the Proposal from the Proxy Materials.
Further, consistent with the Staff’s current practices, the Proposal may be omitted from the Proxy
materials or portions redacted therefrom pursuant to Rules 14a-8(1)(3) and 14a-9 unless the
Proponent makes revisions and furnishes substantiation for its claims. By a copy of this letter to
the Proponent, we are notifying the Proponent of our intentions. To the extent Kroger’s reasons
for excluding the Proposal relate to matters of state law, this letter constitutes the supporting
opinion of counsel required by Rule 14a-8(j)(2)(iii). Please confirm that no enforcement action
will be recommended if the Proposal is excluded.

A. The Proposal is properly excludable under Rule 14a-8(i)(2) because it would result in a
violation of Ohio law.

Rule 14a-8(1)(2) permits the exclusion of shareholder proposais that, if implemented, would
require the issuer to violate state, federal or foreign law. The Proposal urges “... the Board of
Directors to amend the Company’s by laws [sic] ...” to require the Chairman of the Board to be
an independent director. Instead of asking the Board to support a shareholder amendment of
Kroger’s regulations or otherwise act in a manner consistent with Ohio law, it specifically asks
the Board to do something that it cannot do. Under the laws of the State of Ohio, Kroger’s state
of incorporation, only the shareholders are authorized to amend a company’s regulations. See
O.R.C. § 1701.11. The Proposal, however, directs Kroger’s Board of Directors to amend the
regulations, which it cannot legally do. Under the corporation laws of many states, regulations
(more commonly referred to as by-laws) can be amended by the shareholders or the directors.
The Proposal might be appropriate under the laws of other states, such as Delaware, in which
directors have the ability to amend the regulations to require that the Chairman of the Board be
an independent director. It simply does not work under Ohio law. Ohio Revised Code § 1701.11
provides, in part:

(A)(2) The regulations may be amended, or new regulations may be adopted, in either of
the following ways: (a) By the shareholders at a meeting held for that purpose, by the
affirmative vote of the holders of shares entitling them to exercise a majority of the
voting power of the corporation on the proposal; (b) Without a meeting, by the written
consent of the holders of shares entitling them to exercise two-thirds of the voting power
of the corporation on the proposal.

Subsection (A)(3) permits the regulations to provide for a greater or lesser proportion than set
forth in subsection (A)(2), but not less than a majority of the voting power.

Article VII of Kroger’s regulations, which sets forth the requirements for amending the
regulations, is consistent with Ohio Revised Code § 1701.11:

These regulations may be amended or repealed at any meeting of shareholders called for
that purpose by the affirmative vote of the holders of record of shares entitling them to
exercise a majority of the voting power on such proposal, except that the affirmative vote
of the holders of record of shares entitling them to exercise 75% of the voting power on
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such proposal shall be required to amend, alter, change or repeal Sections 1 or 5 of
Article II, Article IV, this Article VII, or to amend, alter, change or repeal these
regulations in any way inconsistent with the intent of the foregoing provisions.

The Staff typically will not grant a request for no-action relief under Rule 14a-8(i)(1) (as
opposed to Rule 14a-8(i)(2)) when proposals are styled as recommendations to the Board. Such
a precatory proposal does not intrude into the authority of the Board of Directors under the law
of most states. The issue involved under Ohio law is different. Here, the Proponent is
requesting the Board to take action that legally it cannot take.

Management has advised the Proponent that Ohio law leaves this question to shareholders, and
that the Board is without legal power to take the steps requested in the Proposal. Whatever the
Proponent’s reason, the failure to cast the Proposal as an action by shareholders amending the
regulations is contrary to Ohio law.

In sum, in order to implement the Proposal, the Board of Directors is being requested to take
action that only the shareholders can take. Therefore, the Proposal is properly excludable
because Ohio law forbids the Board of Directors to effectuate the Proposal.

B. The Proposal is properly excludable under Rule 14a-8(1)(6) because it is beyond the
Board of Directors’ power to effectuate.

Rule 142-8(i)(6) provides that proposals that deal with a matter beyond the issuer's power to
effectuate are excludable. As discussed above, only the shareholders of Kroger, not the Board of
Directors, may take the necessary steps to effectuate the Proposal. The shareholders cannot
override Ohio law or Kroger’s regulations by directing that the directors amend the regulations.
For all of the reasons set forth in paragraph A. above, the Proposal likewise is excludable
because it is beyond the Board’s power to effectuate. If the shareholders desire to require an
independent Chairman of the Board, they must do so by amending Kroger’s regulations.
Kroger’s Board of Directors simply cannot do so.

C. The Proposal is properly excludable under Rule 14a-8(i)(3) and 14a-9 because it is false
and misleading.

Rule 14a-8(i)(3) permits the exclusion of a shareholder proposal that is contrary to Rule 14a-9 of
the Commission’s Proxy Rules, in that the proposal and supporting statement are vague, false
and misleading. The Proposal contains a number of statements that are false and misleading in
the context presented. )

The Supporting Statement

The Proposal, including the supporting statement, is identical to a proposal submitted
by the Plumbers and Pipefitters National Pension Fund to Weyerhaeuser Company.
Weyerhaeuser objected to several of the provisions contained in the supporting
statement, and the Staff advised that the proponent must:
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- recast the sentence that begins “Obviously, no matter how many independent .
..” and ends “. . . or some other officer of the company” as the proponent’s
opinion;

- recast the sentence that begins “Although this change . . .” and ends “hardly
will be radical” as the proponent’s opinion; and

- provide factual support in the form of citation to a specific source for the
sentence that begins “In the United Kingdom . . .” and ends “. . . the offices of
the Chairman and CEO.” Weyerhaeuser Company (January 15, 2003).

More than two weeks prior to submitting this request to the Staff, the undersigned spoke with
two representatives of the Proponent, as well as counsel for the Proponent, and was promised
that the Proponent’s supporting statement would be revised within a week. Not only was no
revision ever received from the Proponent or its counsel, none of the undersigned’s numerous
follow up calls in the interim were returned.

D. Conclusion.

The Proposal may be omitted from the Proxy Materials because (i) its implementation would
violate state law, (i1) it deals with a matter beyond the registrant’s power to effectuate, and (iii) it
contains vague, false and misleading statements that the Proponent promised to correct but did
not do so. If you disagree with the conclusions contained in this request, I would appreciate the
opportunity to confer with you prior to the issuance of the Staff’s response. Please call me at
(513) 762-1482 if you require additional information or wish to discuss this submission further.

Very t yours,
Bruce M. Gack
Enc.

cc. Ms. Traci Thelen
Jean Kelly, Esq.
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United Association S&P 300 Index Fund

Exhibit A

January 3. 2003

Mr. Paul W. Heldman
Secretary of the Company
The Kroger Co.

1014 Vine Street
Cincinnati. OH 43202-1100

Re:  Shareholder Proposal
ear Mr. Heldman.

As secretary of Financial Investors Trust.  hereby subnit on behalf of the United
Association S&P 300 Index Fund (the “Fund™} the enclosed shareholder proposal tor inclusion n
The Kroger Co."s (the "Company™) proxy statement to be sent to the Company’s stockholders in
conjunction with the next annual meeting.

Also, enclosed is a letter from the Fund's custodian bank documenting the Fund's
continuous ownership of the requisite amount of stock in The Kroger Co. for at least one vear
prior to the date of this letter. The Fund also mtends to contnue 1ts ownership of at least the

minimum number of shares required by SEC reculations through the date of the annual meeting.

The Fund will designate. at a later date. a representative to present the proposal at the
annual meeting. Please call me with anv questions.

Sicerely.
i -// ] /’\a il i
T Fracr A Thelen’ '
Secretary

Enclosures
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RESOLVED: The shareholders of The Kroger Co. (“Company”) urge the Board of
Directors to amend the Company’s by laws to require that an independent director—as
defined by the rules of the New York Stock Exchange (“"NYSE"j—who has not served as
an officer of the Company be its Chairman of the Board of Directors.

SUPPORTING STATEMENT

The recent wave of corporate scandals at such companies as Enron. WorldCom
and Tvco has resulted in renewed emphasis on the importance of independent directors.
For example. both the NYSE and the NASDAQ have proposed new rules that would
require corporations that wish to be traded on them to have a majority of independent
directors.

Unfortunately, having a majority of independent directors alone is clearly not
enough to prevent the type of scandals that have afflicted Enron. WorldCom and Tyco.
All of these corporations had a majority of independent directors on their boards when
the scandals occurred.

All of these corporations also had a Chairman of the Board who was also an
insider, usually the Chief Executive Officer ("CEQ™), or a former CEQ. or some other
officer.  Obviously, no matter how many independent directors there are on a board. that
board is less likelv to protect shareholder interests by providing independent oversight of
the officers if the Chairman of that board is also the CEO. former CEO or some other
officer of the company.

We respectfully urge the board of our Company to dramaticallv change its
corporate governance structure and the public’s perception of it by having an independent
director serve as its Chairman who is not a former CEO or some other officer of the
company.

Although this change would be dramatic. it would hardly be radical. In the
United Kingdom it 1s common to separate the offices of Chairman and CEQO. In 1996, a
blue ribbon commission on Director Professionalism of the National Association of
Corporate Directors recommended that an independent director should be charged with
“organizing the board’s evaluation of the CEO and providing continuous ongoing
feedback; chairing executive sessions of the board; setting the agenda with the CEO. and
leading the board in anticipating and responding to crises.”
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January 3, 2003

Mr. Paul W. Heldman
Secrerary of the Company
The Kroger Co.

1014 Vine Street

Cincinneti, Ohio 45202-1100

Re: Kroger Co holding in UA S&P 50C Index Fund
Dear Mr. Heldman:

At Custedian for the United Association’s S&P 500 Index Fund, Nauonal City is
reporuing that as of close of business 01/02/02 the Fund held 35.005.000 umits of The
Kroger Co. Our records indicate that The Fund has conunucusly held shares, valued in
excess of §2,000.00. for a: least 2 year(s) with 2 balance of 60.575.000 units effecuve
12/31/00.

I[ at this time there are any other questions or concerns regarding this mauer, please 1eel
frce to contact me al (216) 222-5587.

Sincierely,

VicelBresident




DONALD J. CAPUANO

JAMES R. O'CONNELL ©c & mMpy

ROBERT MATISOFF

JOYCE A. MADER (oc & PA)

SALLY M. TEDROW

BRIAN A. POWERS

JOHN L. BOHMAN

FRANCIS J. MARTORANA (0C, MD & vA)
NICHOLAS R. FEMIA pcara
ELLEN O, BOARDMAN
CHARLES W. GILLIGAN (©oC & MD}
LOUIS P. MALONE IH
JOHN LEARY (pc a PA)
MARY C. FELLER (oc & A}
JOHN R. HARNEY [c, MD & vA)

PHYLLIS C. BORZI

EARL V. BROWN, JR.
OF COUNSEL

LAW OFFICES

O’DONOGHUE & O’DONOGHUE

4748 WISCONSIN AVENUE, NW
WASHINGTON, DC 20016
(202) 362-0041
FAX (202) 362-2640
9 NORTH ADAMS STREET

ROCKVILLE, MD 20850
(301) 251-0929

CONSTITUTION PLACE
SUITE 515
325 CHESTNUT STREET
PHILADELPHIA, PA 19106
(215) 629-4970

s

March 7, 2003

VIA FACSIMILE (513) 762-4554 and FIRST CLASS MAIL

Bruce M. Gack, Esq.

Vice Prgsndent and Asslstant, General Counsel

The Krog'ér;(fo.
1014 Vine Stre

Cmcmnatl OH 45202 1100

Re:  United Association S&P 500 Index Fund

Dear Mr. Gack:

R. RICHARD HOPFP ©c & MD)
GERARD M. WAITES ©cara)
MARK W. KUNST @©c & Moy
ROBERT P. CURLEY (Pa oNLY)
DINAH S. LEVENTHAL (pc a Moy
JEAN M. KELLY =
KEITH R. BOLEK ©c a Mb)
DAVID D. CAPUANO Pa ONLY)
GREGORY F. MOORE (OC a MD)
JOHN 8. McINTIRE (oC a MD)
JAMIE L. PRICE oc ava)
MAYDAD D. COHEN

MARTIN F. O'DONOGHUE
(1902-1973)

PATRICK C. O'DONOGHUE
(1830-1979)

JOSEPH P. BOYLE
(1954-1998)
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I am writing to advise you that the United Association S&P 500 Index Fund hereby
withdraws the shareholder proposal submitted by our Fund for inclusion in Kroger’s 2003 Proxy
Materials based on the positive discussion concerning Kroger’s corporate governance

JMK:nw

CC:

incerely,

M. Kelly

Craig Rosenberg, Proxy Vote Plus
Joyce A. Mader, O’Donoghue & O’Donoghue

102136_1

Grace Lee, Division of Corporate Finance, Securities and Exchange Commission
Sean O’Ryan, United Association Corporate Governance Advisor




Indexed Options Proposal

Resolved, that the shareholders of Eastman Kodak Company (the "Company") request that the
Board of Directors adopt an executive compensation policy that all future stock option grants to
senior executives shall be performance-based. For the purposes of this resolution, a stock option
is performance-based if the option exercise price is indexed or linked to an industry peer group
stock performance index so that the options have value only to the extent that the Company’s
stock price performance exceeds the peer group performance level.

Statement of Support: As long-term shareholders of the Company, we support executive
compensation policies and practices that provide challenging performance objectives and serve
to motivate executives to achieve long-term corporate value maximization goals. While salaries
and bonuses compensate management for short-term results, the grant of stock and stock options
has become the primary vehicle for focusing management on achieving long-term results.
Unfortunately, stock option grants can and do often provide levels of compensation well beyond
those merited. We believe it has become abundantly clear that stock optlon grants without
spec1ﬁc performance—based targets often reward executives for stock price increases due solely
toa gcncr market nse rather than to extraordinary company performance.

The resoluti()fl advoCates performance-based stock options. It defines performance-based stock
options as indexed options whose exercise price moves with an appropriate peer group index
composed of a company’s primary competitors. It should be noted that there are other forms of
indexed options that use other types of market indices. The resolution requests that the
Company’s Board ensure that future Company stock option plans link the options exercise price
to an industry performance index associated with a peer group of companies selected by the
Board, such as those companies used in the Company’s proxy statement to compare 5 year stock
price performance.

Implementing an indexed stock option plan would mean that our Company’s participating
executives would receive payouts only if the Company’s stock price performance was better then
that of the peer group average. By tying the exercise price to a market index, indexed options
reward participating executives for outperforming the competition. Indexed options would have
value when our Company’s stock price rises in excess of its peer group average or declines less
than its peer group average stock price decline. By downwardly adjusting the exercise price of
the option during a downturn in the industry, indexed options remove pressure to reprice stock
options.

At present, stock options granted by the Company are not indexed to peer group performance
standards. As long-term owners, we feel strongly that our Company would benefit from the
implementation of a stock -option program that rewarded superior long-term corporate
performance. In response to strong negative public and shareholder reactions to the excessive
financial rewards provided executives by non-performance based option plans, a growing
number of shareholder organizations, executive compensation experts, and companies are
supporting the implementation of performance-based stock option plans such as that advocated

in this resolution. We urge your support for this important governance reform.
102065_1




DONALD J. CAPUANQ

JAMES R. O'CONNELL pcamp
ROBERT MATISOFF

JOYCE A. MADER @c aPa
SALLY M. TEDROW

BRIAN A. POWERS

JOHN L. BOHMAN

FRANCIS J. MARTORANA (DC, MD & vA)
NICHOLAS R. FEMIA pc apay
ELLEN O. BOARDMAN
CHARLES W. GILLIGAN [©C & MD)
LOUIS P. MALONE ItI

JOHN LEARY ©cC & Pa)

MARY C. FELLER ©c a pa)

JOHN R. HARNEY @c, MD & vA)

PHYLLIS C. BORZI

EARL V. BROWN, JR.
OF COUNSEL

LAW OFFICES

O’DONOGHUE & O’DONOGHUE

4748 WISCONSIN AVENUE, NW
WASHINGTON, DC 20016
(202) 362-0041
FAX (202) 362-2640
9 NORTH ADAMS STREET

ROCKVILLE, MD 20850
(301) 251-0929

CONSTITUTION PLACE
SUITE 515
325 CHESTNUT STREET
PHILADELPHIA, PA 19106
{215) 629-4970
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March 7, 2003

VIA FACSIMILE AND FIRST CLASS MAIL

Charles T. Haag, Esq.

R. RICHARD HOPP (oc & MDy
GERARD M. WAITES @c & Pa)
MARK W. KUNST @oc & Moy
ROBERT P. CURLEY (Pa ONLY)
DINAH S. LEVENTHAL ©c & Moy
JEAN M. KELLY b 5
KEITH R. BOLEK ©c a My
DAVID D. CAPUANO (Pa ONLY)
GREGORY F. MOORE (¢ & MD}
JOHN M. McINTIRE ©c & MD)
JAMIE L. PRICE pcava
MAYDAD D. COHEN

MARTIN F. O'DONOGHUE
(1902-1973)

PATRICK C. O’'DONOGHUE-
(1930-1979)

JOSEPH P, BOYLE
(1954-1998)

Jones, Day, Reavis & Pogue
51 Louisiana Avenue, N.W.
Washington, DC 20001-2113

Re: k , _._Sﬁareholder Proposal Submitted by the Plumbers and Pipefitters National Pension
Fund for inclusion in the Eastman Kodak 2003 Proxy Statement
Dear Mr. Haag:

Pursuant to the February 28, 2003 Response of the Chief Counsel Division of
Corporation Finance, enclosed is the Plumbers and Pipefitters National Pension Fund’s revised
proposal for inclusion in Eastman Kodak’s 2003 Proxy Statement.

If you have any questions, please contact the undersigned.

Thank you.
Sincerely,
/ J ean Kelly
Enclosure
IMK:nw

cc:  Sean O’Ryan
Craig Rosenberg
Martin P. Dunn, Deputy Director
Joyce A. Mader

102125 1
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LAW DEPARTMENT

THE KROGER CO, . 1014 VINE STREET . CINCINNATI, OHIO 45202-110Q
TELEFAX NUMBERS THOMAS P, OBRIEN, JR,
PAUL W, HELDMAN 513-T62-4554 JOHN M. FLYNN
SENIOR VICE PRESIDENT, 5137624935 LYNNE GELLENBECK
SECRETARY AND WRITER'S DIRECT DIAL NUMBER PATRICIA T. ASH
GENERAL GOUNSEL §13-762-1482 PaUL W. PARMELE
MARTHA CUTRIGHT SARRA
BRUCE M. GACK JENNIFER K. GOTHARD
VICE PRESIDENT AND RICK J, CANDRUM
ASSISTANT GENERAL COUNSEL WILLIAM A, GREEN
HILARY VOLLMER it

J, PHILLIPS PUGH, INVESTIGATOR
DOROTHY D AOBERTS, SA. PARALEGAL
JANET M. WELLING, PARALEGAL

March 10, 2003

VIA FACSIMILE (202) 942-9528
and USPS

OFFICE OF CHIEF COUNSEL

DIVISION OF CORPORATION FINANCE
SECURITIES AND EXCHANGE COMMISSION
450 FIFTH STREET, N.W.

JUDICIARY PLAZA

WASHINGTON, DC 20549

Re: Withdrawal of No Action Request by The Kroger Co. for Shareholder Proposal
of United Association S&P 500 Index Fund

Ladies and Gentlemen:

Per my letter dated February 17, 2003, The Kroger Co. (the “Company™) requested
that the Staff concur in our opinion that the Company may omit from its proxy
statement and form of proxy for the Company’s 2003 Annual Meeting of
Shareholders (collectively, the “2003 Proxy Materials™) a shareholder proposal and
statement in support thereof (collectively, the “Proposal””) submitted by the United
Association S&P 500 Index Fund (the “Proponent™).

The Proponent has notified the Company via a letter dated March 7, 2003 that it has
decided to withdraw the Proposal. A copy of the March 7 correspondence from the
Proponent is attached as Exhibir A.

Because the Proponent now voluntarily has withdrawn the Proposal and therefore
has rendered the matter moot, we are informing you that it 1s unnecessary for the
Staff 1o respond to our request for Staff concurrence regarding the exclusion of the
Proposal from the Company’s 2003 Proxy Materials. Please withdraw our request.

P.

Bz



MARR 18 2883 18:88 PM FR KROGER LEGAL 513 762 4554 TO 9128234238528

.

s

v

March 10, 2003
Page 2

Please acknowledge receipt of this letter by stamping the enclosed photocopy and

returning the same to me in the enclosed self-addressed envelope. If you have any
questions or comments regarding the foregoing, please contact the undersigned at

(513) 762-1482.

yours,

4

Bruce M. Gack

cc. Jean M. Kelly, Esq.

P.
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" March 7, 2003

VIA FACSIMILE (513) 762-4554 and FIRST CLASS MAIL

Bruce M. Gack, Esq.

Vice President and Assistant General Counsel

The Kroger Co.
1014 Vine Smreet

Cincinnati, OH 45202-1100

Re: United Association S&P 500 Index Fund

Dcar Mr. Gack:

S13 782 4554 710 912029423528

Exhibit A

A, AUICHARD HOPP @ ywiy
QERARD M. WAITES i35 a 74y
MARK W, KIINST (DC & 4y
ROREAT B, CURLEY ma onty)
DINAM &, LEVENTHAL 0 & it
JEAN M. KELLY

KGITH B, BOLEK p¢ © ~ut
DAVID B, CAPUAND FanrT
GREACRY £, MOOAE (s M
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MARTIN F. O'DONAGHUE
(1002-1873)
PATRICK G, O'OCNCANUE
. (10801974}
JOSEPM P. 0QYLE
11654-1680)

I am writing to advise you that the United Association S&P 500 Index Fund hereby
withdraws the shareholder proposal submitted by our Fund for inclusion in Kroger’s 2003 Proxy
Materials based on the positive discussion concerning Kroger’s corporate governance.

IMK:nw

cc:  Grace Lee, Division of Corporate Finance, Securities and Exchange Commission

Sean O'Ryan, United Association Corporate Governance Advisor

Craig Rosenberg, Proxy Vote Plus
Joyce A. Mader, O'Donoghue & O'Donoghue

102136_1
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