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Re:  NaPro BioTherapeutics, Inc. BES o / 4//4 -

Incoming letter dated March 6, 2003 4% / /7 / &?ﬂ@
Dear Mr. Palenchar: e o ?RQ@%S;@@’

This is in response to your letters dated March 6, 2003, March 19, 2003, and MAY 15 2003
April 9, 2003 concerning the shareholder proposal submitted to NaPro by THOMSON
Daniel S. Sweigart. We also have received letters from the proponent dated FINANCIAL
March 11, 2003, March 27, 2003 and April 4, 2003. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Smcere@
B Foullenn

Martin P. Dunn
Deputy Director

Enclosures

cc: Daniel S. Sweigart

P.O.Box 11

Ephrata, PA 17522
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Special Counsel
Office of the Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549

Re:  NaPro BioTherapeutics, Inc.

Dear Ms. Lee:

At the suggestion of Katherine Hsu of the Commission's Staff I am writing this
letter on behalf of our client, NaPro BioTherapeutics, Inc. ("NaPro" or the "Company") in
response to a letter dated March 5, 2003 (received by the Company on March 10, 2003) from a
Mr. Daniel S. Sweigart (the "Proponent"), a copy of which is enclosed. I also refer you to our
letter to the Staff of the Commission dated March 6, 2003 requesting a no-action letter in
connection with the Proponent's stockholder proposals received by the Company on February 13,
2003. The Proponent's March 5 letter contains revised stockholder proposals (the "Proposals™)
and a revised supporting statement (the "Supporting Statement").

It appears that the Proponent has addressed certain but not all of the bases NaPro
has to exclude the Proposals that were articulated in our letter of March 6, 2003.

A. Rule 14a-8(b). NaPro no longer intends to rely on Rule 14a-8(b) to exclude
the Proposals from its proxy statement for its 2003 annual meeting of stockholders (the "Proxy
Statement"). :

B. Rule 14a-8(d). NaPro continues to rely on Rule 14a-8(d) to exclude the
Proposals from its Proxy Statement. NaPro notified the Proponent that the Proposals as originally
submitted exceeded the 500 word limit of Rule 14a-8(d). The Proposals and Supporting
Statement re-submitted by the Proponent amount to 503 words. Because the Proponent did not
limit the Proposals and Supporting Statement to 500 words, NaPro is entitled now to exclude the
Proposals under Rule 14a-8(f). See Northrop Grumman Corp., Mar. 17, 2000); Minnesota
Mining and Manufacturing (Jan. 4, 2000) and Aetna Life and Casualty Co., (Jan. 18, 1995).

C. Rule 14a-8(c). NaPro continues to believe that it is entitled to exclude the
Proposals under Rule 14a-8(c). The Proponent has edited his original proposals to remove the
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numbering but has not changed the substance of the Proposals. Importantly, he is still pursuing
three very different agenda items. As revised, the Proposals are:

"The shareholders urge our board of directors to take immediate action to
significantly reduce executive compensation by eliminating bonuses and cutting salaries by
30% for Chief Executive Officer and the other four most highly compensated executive officers.
In addition, we urge our board to disallow the re-pricing of existing stock options and
temporarily eliminate the granting of new options to the Chief Executive Officer and the
other four most highly compensated executive officers."

The supplied emphasis signifies the third, first and second Proposals that were contained in the
Proponent's February 13 Proposals. He modified the second of his original Proposals by
eliminating a request to "freeze bonuses." This modification and the elimination of his
numbering scheme for the Proposals do not change the substantive result. The Proponent is
urging the adoption of three separate Proposals as demonstrated in our letter of March 6. Because
the Proponent did not limit the number of Proposals to one, NaPro is entitled to exclude the
Proposals under Rule 14a-8(f).!

D. Rule 14a-8(i)(2). NaPro continues to believe that it is entitled to exclude the
first of the revised Proposals under Rule 14a-8(1)(2) for the reasons stated in our letter of March
6.

E. Rule 14a-8(i)(3). NaPro continues to believe that it is entitled to exclude the
Proposals and the Supporting Statement under Rule 14a-8(1)(3) for the reasons stated in our letter
of March 6. In his failed effort to comply with Rule 14a-8(d), the Proponent removed the fifth of
the false and misleading statements identified in our March 6 letter but retained the remaining
false and misleading statements.

Conclusion

The Company believes that: (i) the Proposals may be properly omitted from the
Proxy Statement in reliance upon paragraph (c) and (d) of Rule 14a-8; (i1) the third Proposal may
be omitted from the Proxy Statement in reliance upon paragraph (i1)}(2) of Rule 14a-8; and (iii)
the Supporting Statement may be omitted from the Proxy Statement in reliance upon paragraph
(1)(3) of Rule 14a-8.

! We would note also that the Proponent's request of the Board to "disallow" stock option re-pricing is moot as it has
been substantially implemented by the Company's adoption of Article XII of its bylaws, which is described in our
March 6 letter. Should the participant select this Proposal to pursue, the Company intends to rely on Rule 14a-
8(1)(10) to exclude it.
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We would appreciate your calling the undersigned at (303) 592-3111 with any
questions or comments. In the event that the Staff disagrees with the Company’s position
expressed in this letter with regard to the omission of the Proposals, we would appreciate an
opportunity to confer with the Staff prior to the issuance of its response.

Very truly yours,

Very truly yours,

o 2l —

James L. Palenchar

cc: Mr. Daniel S. Sweigart
(w/ encl. and via U.S. Mail Overnight Certified)
Ms. Katherine Hsu
Kai P. Larson, Vice President and General Counsel
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March 5, 2003

Via Express Mail

Kai P. Larson, Esq.

Vice President, General Council and Assistant Secretary
NaPro Biotherapeutics, Inc.

6304 Spine Road, Unit A

Boulder, CO 80301

Re: Stockholder Proposal

Dear Mr. Larson:

In response to your letter dated February 19, 2003 and received by me on February 22,
2003, I am providing you with the requested additional information to address the
deficiencies identified in the Stockholder Proposal that I sent to NaPro Biotherapeutics on
February 11, 2003 by Express Mail. I have also enclosed a copy of the revised the
proposal and supporting statement, which does not exceed 500 words as required by SEC

Rule 14a-8.

In answer to your first question, I am submitting the revised stockholder proposal in
accordance with Rule 14a-8 of the Securities and Exchange Commission’s (SEC) rules

under the Securities Exchange Act of 1934.

e Asrequired by Rule 14a-8(b), | have enclosed written statements from 7D
Waterhouse and Hazlett, Burt & Watson, Inc. verifying that T have
continuously held a total of 126,800 shares of NaPro common stock in these
combined accounts for more than one year. The Hazlett, Burt & Watson
account has continuously held 35,000 shares of NaPro common stock since
March of 1999 and the TD Waterhouse account has continuously held 91,800
shares of NaPro common stock since October 15, 2001.

e Asrequired by Rule 14a-8(b), I have enclosed a written statement that I intend
to continue ownership of my NaPro BioTherapeutics common shares through
the date of the Company’s annual meeting, which according to last year’s
proxy statement will be sometime in June 2003.

e In accordance with Rule 14a-8(c), I have re-worded my proposal to make it a
single proposal, namely, to urge the Board of Directors to significantly cut
executive compensation. The 30% salary cut, elimination of bonuses and new
option grants and the disallowance of re-pricing of existing options are the
specific directives for carrying out the proposal to significantly reduce
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executive compensation. 1 reviewed this revised proposal with the office of
SEC Chief Legal Council this afternoon and they indicated that they would
view this as a single proposal.

e In accordance with Rule 14a-8(d), I have revised the proposal to not exceed
500 words.

o Finally, I have enclosed a copy of the NaPro 2002 Proxy Statement, which
states that the deadline for submitting a stockholder proposal is February 13,
2003. My original proposal was received by your office on February 13,
2003, so your statement that my proposal was not submitted within the
required time period is unclear.

If you have any questions or need additional information, pleas do not hesitate to contact
me.

Respectfully submitted,

Daniel S. Sweigart

Encl. (4)



Hazlett, Burt and Watson, lnc.
104 Fast King Street. PO Box 1267
Lancaster, PA 17608-1267
(717)357-3515 (8005 657-9944
Fax (717) 397-6012

E-mail: bbwtaihazlettburt.com

Members
New York Stock Exchange. Inc.
National Association of Securities Dealers, Inc.
Securities Invesiors Protection Corporation
“A Century of Service”

George S, Weaver, 111, Senior Vice President

February 24, 2003

i Mr. Dan Sweigart
PO Box 11
Ephrata, PA 17522-0011

Dear Mr. Sweigart,

This letter is to confirm that you own 35,000 shares of NaPro Bio
Therapeutics as of February 24, 2003 in an account held by Hazlett, Burt &
Watson, Inc. You have continuously held this number shares in your account
since your last purchase of NaPro Bio Therapeutics in March of 1998.

Should we be able to provide any further assistance please feel free to
contact my assistant, Steven Sell, or me at 717-397-5516.




E Waterhouse

TD Waterhouse Investor Services, Inc.

March 4, 2003 Une Harboreide Finaneal Center
’ B Plaza Bnr A
Jersey City, NJ 07311
T 800 934 444
whwaterouse. cu
Daniel S Sweigart
PO Hox 1L

Bphrata, PA 17522

Re: Account ff 438 25576
File 4 10295288

Dcar Mr. Sweigart,

1 am writing in response to your recent inguiry iearding your acommt with 1D
Watethouse Investor Services, Tnc.

Please be advised that as of March 4, 2003 you hold 91,800 shares uf Napro
Biotherapeutics Inc. (NPRO). In addition, vur records indicate that you have continuously
held these shares since October 15, 2001.

Please call me at 1-800-934-4448 ext 64868 if you have any questions regarding this
mattcr.

‘Thank you,

i

Aron Morch
TDWalerhouse
Customer Relationship Management

Member NYSE/SIPC,

*xk TOTRL PAGE.BZ2 *x



March 5, 2003

Kai P. Larson, Esq.

Vice President, General Council and Assistant Secretary
NaPro Biotherapeutics, Inc.

6304 Spine Road, Unit A

Boulder, CO 80301

Re: Stockholder Proposal — Statement of intent to continue ownership of shares

through the date of the annual meeting.

Dear Mr. Larson:

In response to SEC Rule 14a-8(b), please be advised that [ intend to continue ownership
of my NaPro BioTherapeutics common shares through the date of the Company’s annual
meeting, which according to last year’s proxy statement will be held sometime in June
2003. I am currently holding 126,800 shares of NaPro common stock in two different
brokerage accounts, 7D Waterhouse and Hazlett, Burt and Watson, Inc. Written
statements from both record holders that I have held these shares continuously for more
than one year are also enclosed with this correspondence.

Respectfully submitted,

L2 =0

Daniel S. Sweigart

’



Stockholder Proposal
NaPro BioTherapeutics 2003 Annual General Meeting

Mr. Daniel S. Sweigart, P.O. Box 11, Ephrata, PA 17522, the beneficial holder of
126,800 shares of common stock, is hereby notifying NaPro BioTherapeutics of plans to
- introduce the following resolution:

“Resolved: The shareholders urge our board of directors to take immediate action to
significantly reduce executive compensation by eliminating bonuses and cutting salaries
by 30% for Chief Executive Officer and the other four most highly compensated
executive officers. In addition, we urge our board to disallow the re-pricing of existing
stock options and temporarily eliminate the granting of new options to the Chief
Executive Officer and the other four most highly compensated executive officers.

These measures will remain in effect until such time that the Company is able to achieve
earnings from ongoing operations for two consecutive quarters or the stock price recovers
to a level of $5.00 per share or higher for thirty consecutive trading days.

“Supporting statement: Implementation of the above measures is necessary to more
closely align executive compensation with performance. Executive compensation is
grossly over-inflated given their failure to successfully execute the paclitaxel business
plan and the total collapse of the share price since March 2002.

“The downturn in the markets has undeniably contributed to some of the loss in
shareholder value, however, our company has significantly under-performed the market
over the past year. In the 12 months period between January 2002 and January 2003,
share price has dropped almost 97%, compared to a 22% drop in the S&P 500 Index and
a43% drop in the Biotech Index. This horrific loss in shareholder value demands
immediate action by our Board of Directors to further contain costs by drastically cutting
executive compensation.

“The decimation of the share price has occwrred in the face of the FDA approval of the
company’s first major product, injectable paclitaxel, in May 2002. In the 8 months since
approval, quarterly paclitaxel sales have remained in the $7-10 million per quarter range,
which only represents about 10% of the total U.S. market. Our company’s inability to
capture a significant portion of the U.S. paclitaxel market represents a failure to
successfully execute the paclitaxel business plan and reflects gross errors in judgement by
Executive Management. '
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“Finally, the competence of management needs to be called into question for continuing
to pour a significant portion of our company’s paclitaxel revenues into the genomics
technology program being run by Dr. Eric Kmiec, Ph.D. at the University of Delaware.
Gene repair by chimeraplasty is a highly speculative technology that may never lead to
effective treatments for human disease or commercially viable products. Management
has failed to present a detailed business plan for commercializing the genomics
technology, including revenue projections, timelines, etc.

“During the past year, there has been much public debate about executives enriching
themselves at the expense of their shareholders and the failure of corporate boards of
directors to reign in exorbitant executive compensation packages. Accordingly,
shareholders have a right to expect the Board of Directors to exercise their fiduciary
responsibilities and implement executive compensation policies that are in the best
interest of all shareholders.

“I urge you to vote FOR this proposal.”



NAPRO BIOTHERAPEUTICS, INC.
6304 Spine Road, Unit A
Boulder, Colorado 80301

Proxy Statement
General

The enclosed proxy is solicited by our Board of Directors for use at the Annual Meeting of Stockholders
to be held on July 16, 2002, at 9:00 a.m. local time at the Raintree Plaza Conference Center at the
Raintree Plaza Hotel, 1850 Industrial Circle, Longmont, Colorado, USA, and at any adjournment or
postponement of that meeting, for the purpeses set forth in the accompanying Notice of Annual Meeting.
This Proxy Statement is being furnished to holders of our voting common stock, $0.0075 par value per
share, as of May 20, 2002, the Record Date.

We will bear the entire cost of solicitation, including the preparation, assembly, printing, and mailing of
this Proxy Statement, the proxy and any additional soliciting materials sent to stockholders. We may
reimburse brokerage firms and other persons representing beneficial owners of shares for their expenses
in forwarding solicitation materials to such beneficial owners. We have retained the services of
MacKenzie Partners to aid in the solicitation of proxies, deliver proxy materials to brokers, nominees,
fiduciaries, and other custodians for distribution to beneficial owners of stock and to solicit proxies
therefrom. MacKenzie Partners will receive a fee of approximately $5,000 and reimbursement of all
reasonable out-of-pocket expenses. Proxies may also be solicited by certain of our directors, officers and
regular employees, without additional compensation, personally or by telephone.

This Proxy Statement and accompanying proxy will be mailed on or about June 17, 2002 (o all stockhold-
ers entitled to vote at the meeting.

Annual Report

Our Annual Report to Stockholders for the year ended December 31, 2001 including audited financial
statements is enclosed. This Annual Report to Stockholders does not form any part of the material for the
solicitation of proxies.

I
Stockholder Proposals

We intend to hold our 2003 Annual Meeting of Stockholders in June 2003. Proposals by stockholders that
are intended 1o be presented at that meeting must be received by our Secretary at our principal execiitive
office, 6304 Spine Road, Uiit A, Boulder, Colorado 80301, no later than February 13, 2003 in order to
be included in the proxy statement and proxy relating to the 2003 Annual Meeting. If a stockholder
wishes to submit a proposal or director nomination that is not to be included in next year’s proxy
stalement and proxy, the stockholder must do so not {ess than 50 days nor more than 75 days prior to the
meeting; provided, however, that in the event that less than 60 days notice or prior public disclosure of
the date of the meeting is given or made 1o stockholders, notice by the stockholder must be received not
tater than the close of business on the enth day following the day on which such notice of the date of the
meeting was mailed or such public- disclosure was made, whichever first occurs. Stockholders are also
advised to review our bylaws, which contain additional requirements with respect to advance notice of
stockholder proposals and director nominations. ’
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April 9, 2003
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Office of the Chief Counsel mesp @

Division of Corporation Finance

U.S. Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: NaPro BioTherapeutics, Inc.

Dear Ms. Lee:

I am writing this letter on behalf of our client, NaPro BioTherapeutics, Inc.
("NaPro" or the "Company") in response to a letter dated April 4, 2003 (received by the
Company on April 7, 2003) from a Mr. Daniel S. Sweigart (the "Proponent"), a copy of
which is enclosed. I also refer you to our letter to the Staff of the Commission dated
March 6, 2003 requesting a no-action letter in connection with the Proponent's
stockholder proposals received by the Company on February 13, 2003 and our letter to
the Staff dated March 19, 2003 regarding revised stockholder proposals submitted by the
Proponent. The Proponent's April 4 letter contains revised stockholder proposals (the
“Proposals") and a revised supporting statement (the “"Supporting Statement").

It appears that the Proponent has addressed certain but not all of the bases NaPro
has to exclude the Proposals that were articulated in our letter of March 18, 2003.

A. Rule 14a-8(d). NaPro continues to rely on Rule 14a-8(d) to exclude the
Proposals from its proxy statement for its 2003 annual meeting of stockholders (the
"Proxy Statement"). NaPro has twice notified the Proponent that the Proposals as
originally submitted and his first revised Proposals exceeded the 500 word limit of Rule
14a-8(d). The Proposals and Supporting Statement re-submitted by the Proponent amount
to 513 words. Because the Proponent did not limit the Proposals and Supporting
Statement to 500 words, NaPro is entitled now to exclude the Proposals under Rule 14a-

8(D).

The Proponent asserts in his April 4 letter that that NaPro has counted his "title"
and "statement of intent" in order to establish that the Proposals and Supporting
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Statement exceed 500 words. That is not the case. All NaPro has done is apply common
sense and established counting conventions related to numbers and hyphenated words.
See Northrop Grumman Corp., (Mar. 17, 2000); Minnesota Mining and Manufacturing
(Jan. 4, 2000) and Aetna Life and Casualty Co., (Jan. 18, 1995). It is further NaPro's
position that the word count increases to 521 if the many acronyms and abbreviations the
Proponent uses are expressed as the words they represent (for example "FDA" is four
words: Food and Drug Administration).

B. Rule 14a-8(c). NaPro continues to believe that it is entitled to exclude the
Proposals under Rule 14a-8(c). The Proponent has eliminated one his three proposals but
has retained two of them. ' As revised, the Proposals are:

"Resolved: The shareholders urge our board of directors to significantly
reduce executive compensation by eliminating bonuses and granting of new options,
including any bonuses or options awarded in 2001, to Chief Executive Officer and the
other four most highly compensated executive officers. In addition, we urge-our board to
reduce salaries by 30% for Chief Executive Officer and the other four most highly
compensated officers. The Board shall implement this policy in a manner that does not
violate any existing employment agreement or executive compensation plan."

The supplied emphasis signifies the first and third Proposals that were contained
in the Proponent's March 5 revised Proposals. These are two entirely different Proposals
- the first urges the Board to take back compensation already granted, and the second
appears to be directed to reducing future compensation. Because the Proponent did not
limit the number of Proposals to one, NaPro is entitled to exclude the Proposals under
Rule 14a-8(f).

C. Rule 14a-8(i)(2). NaPro no longer intends to rely upon Rule 14a-8(i)(2) to
exclude the second of the revised Proposals. However, NaPro believes that it is entitled to
exclude the Proposal as revised under Rule 14a-8(1)(3) because it is misleading in
violation of Rule 14a-9. The employment agreements at issue here (see the enclosure
with our March 6 letter) provide that the failure of the Company to renew the Agreement
at any given renewal time constitutes termination of the executive's employment without
cause. The employment agreements do not contemplate that an executive's salary would
be renegotiated at the time of renewal. Termination of the employment without cause
requires the Company to make a severance payment equal to the executive's annual base
salary. The Proponent's Proposal assumes that the employment agreement can either be
"renewed" with a lower salary, or can be ended without consequence. Neither of these
assumptions are true. For that reason, the Proposal violates Rule 14a-9.

! We note that the Proponent has voluntarily withdrawn his Proposal to "disallow" stock option re-pricing
as moot. For the reasons stated in our March 19 letter, we concur.
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Furthermore, the Proponent's new first Proposal can be excluded under Rule 14a-
8(1)(2). The first Proposal urges the Board to take back compensation already received by
the recipients. NaPro respectfully believes that such action would be illegal as well as
beyond the power of the Board. To the latter extent, it may be excluded under Rule 14a-

8(1)(6).

D. Rule 14a-8(i)(3). NaPro continues to believe that it is entitled to exclude

the Proposals and the Supporting Statement under Rule 14a-8(i)(3) for the reasons stated
in our letter of March 6 as well as the reasons set out below. We will address each of
Proponent'’s assertions individually:

The statements in the first bullet point on page 4 of the Proponent's
letter are misleading. A market share of 10%, which is increasing,
simply is not "very little" when one is talking about a market
penetration over an eleven month period. NaPro submits that this is
strong accomplishment for which management should be commended.
NaPro's marketing partner, Abbott Laboratories, is one of four players
in a market dominated by the legacy competitor, Bristol Myers Squibb.

In the second bullet point on page 4, the Proponent appears to believe
that management was derelict in not anticipating or deterring conduct
by Bristol Myers Squibb. The Company understands that Bristol
Myers Squibb has been the subject of regulatory inquiry regarding
alleged channel stuffing. NaPro disputes that the consequences of the
possibly unlawful acts of others are the fault of its management.

NaPro disputes the truthfulness of statements attributed to its
management in the first bullet point on page 5 of the Proponent's letter.
NaPro's does not believe that the Proponent is in a position to know
what management's beliefs were and management is not aware of
having "repeatedly told" shareholders the statements the Proponent
attributes to them.

The discussion concerning Dr. Eric Kmiec in the second bullet point
on page 5 and in the Supporting Statement does not have the import to
the Company that is implied by the Proponent. First, Dr. Kmiec is not
an employee of NaPro. He does not "run" any program of the
Company. He developed certain technology at the University of
Delaware that is licensed to the Company. Second, the technology the
Proponent refers to in the Supporting Statement and his letter to the
Staff is not even technology that NaPro licenses from the University of
Delaware.
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Conclusion

The Company believes that: (i) the Proposals may be properly omitted from the
Proxy Statement in reliance upon paragraph (c) and (d) of Rule 14a-8; (ii) the first
Proposal may be omitted from the Proxy Statement in reliance upon paragraph (1)(2) and
(1)(6) of Rule 14a-8; and (iii) the second Proposal and the Supporting Statement may be
omitted from the Proxy Statement in reliance upon paragraph (i)(3) of Rule 14a-8.

We would appreciate your calling the undersigned at (303) 592-3111 with any
questions or comments. In the event that the Staff disagrees with the Company's position
expressed in this letter with regard to the omission of the Proposals, we would appreciate
an opportunity to confer with the Staff prior to the issuance of its response.

Very truly yours

i )

James L. Palenchar

cc: Mr. Daniel S. Sweigart
(w/ encl. and via U.S. Mail Overnight Certified)
Kai P. Larson, Vice President and General Counsel
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Special Counsel
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U.S. Securities and Exchange Commission Phz 21225~ 5720
450 Fifth Street, N.W. L

Washington, D.C. 20549
Re: NaPro BioTherap«utics, Inc.- Stockholder Proposal
Dear Ms. Lee: v

- I am writing to you concernin;; the shareholder proposal I submitted to NaPro
BioTherapeutics on February .. 1, 2003 for inclusion in their 2002 proxy statement. I
want to respond to a number ¢fremaining issues on which NaPro believes they are
entitled to exclude my propos:l from their proxy statement. :

Please accept my apologies fo:- not responding back to you sooner, however, I have been
out of the office on business travel the past two weeks. My fax to you on March 27

. indicated that I intended to mzil my response by March 31, however, I was only back in
the-office for one day before 1 had to leave again on another assignment.

What follows are my responses to the specific issues raised in the March 6 and March 19

letters from Bartlit Beck Hern:an Palenchar & Scott, outside counsel for NaPro
Biotherapeutics. I will start with the March 19 letter, which acknowledges that a number
“of the issues they identified ir the March 6 letter have been adequately addressed and
they no longer intend to rely on those issues (and corresponding SEC rules) to exclude
my proposal from the proxy slatement for the 2003 annual meeting of stockholders. I
will be referring back to the niore detailed March 6 letter as needed, in addition to the
SEC Staff Legal Bulletin No. 14, dated July 13, 2001.

1. Rule 14a-8(d). NaPro stz:es that they intend to continue to rely on this rule to
exclude my proposal, clai:ning that my revised Proposal and Supporting Statement
_total 503 words. In counting the words in the proposal and supporting statement, it is -
my position that they have erroneously counted the words in the “title” and .
- “statement of intent” (see cld italics in Exhibit 1) toward the 500-word limitation.
. Section C-2(a) of the SEC Staff Legal Bulletin No. 14 states that the company may
*- count the words in the prc posal’s “title” or “heading™ only if the title and heading are,
" in effect, arguments in sup port of the proposal. The wording highlighted in bold
italics in my proposal clez.rly does not pass this test and therefore should not be
counted toward the 500-word limitation. The title, Stockholder Proposal — NaPro
BioTherapeutics 2003 Aninual General Meeting, is clearly a generic title and is in no
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way an argument in support of the proposal. Likewise, the “statement of intent” in

- bold italics is simply a statement that [ intend to introduce the following proposal.
That statement can in no way be construed as an argument in support of the proposal
and therefore, should noi be counted toward the 500-word limit. When the words of
the proposal and support.ng statement are correctly counted according to the
guideline in Section C-2!a) of the SEC Staff Legal Bulletin No. 14, the correct word
count is 486, not 503 as ulleged by the company.

To further support my argument, [ have enclosed a copy of a shareholder proposal
included in the Hershey IFoods Corporation 2002 Proxy Statement, labeled as Exhibit
2. The ‘“title” and “stateient of intent” were not counted in this proposal, which
results in a total 0f 491 words for the proposal and supporting statement. Had the
“title” and “statement of intent” been counted toward the 500-word limitation, the
shareholder proposal wc uld have exceeded the 500-word limit by 38 words and
would have violated SE( Rule 14a-8(d).

I have enclosed a second example, labeled as Exhibit 3, which is a copy of two
shareholder proposals in:zluded in the Verizon Communications 2002 Proxy
Statement. The first pro:posal, shown as Item 4, would exceed the 500-word limit by
24 words if the “stateme at of intent” had been counted toward the 500-word limit.

The second proposal, shbwn as Item 5, would exceed the 500-word limit by 80 words
if the “statement of intes:t™ had been included in the count. Even without counting the
“statement of intent” in |he second Verizon proposal, the total words add up to 538,
indicating that the 500-vrord limit is not strictly enforced.

The “statements of interit” in all three of these exampleS are very similar to the
“statement of intent” in my proposal in that the shareholders are simply stating their
name, address, number «f shares they own and that they intend to submit an attached
proposal. ‘

The company has erred or this issue and therefore cannot relay on Rule 1 4a—8(d§ to
exclude my proposal frem its Proxy Statement.

2. Rule 14a-8(c). NaPro s:ates that they continue to believe that they are entitled to
exclude the Proposal under Rule 14a-8(c). They claim that my proposal consists of
three very different agerda items and therefore constitute more than one proposal. |
agree with the company that the item to disallow the re-pricing of existing stock

* options cannot be inclu:led under the general heading of Executive Compensation.
The March 6 Bartlit Beck Herman Palenchar & Scott letter, page 5, states that.
disallowing option re-pricing is in effect a proposal to amend the Company’s bylaws.

~ In reality, this item in tk.2 proposal is a moot issue because the NaPro Bylaws already
prohibit the re-pricing of options without the approval of the majority of the
shareholders. Article X'1 of the Company’s Bylaws provides as follows:
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Unless approved by the holders of a majority of the shares present and
entitled to vote at a duly convened meeting of stockholders, the Company
shall not ... reduce the exercise price of any stock option granted under
any existing or fiiture stock option plan.

It is my position that the coripany should have cited Rule 14a-8(i)(10) to exclude the
option re-pricing part of my proposal because the disalowance of the re-pricing of
existing stock options has & lready been substantially implemented by the company
as set forth by Article XII of'the Bylaws. Since it is a moot issue, I made a minor
modification to the Shareho der Proposal and removed the statement urging the Board
to disallow the re-pricing of existing stock options. The modified Proposal is
enclosed as Exhibit 4. The iotal number of words in the modified proposal is 498.

. With the elimination of the item on disallowance of the re-pricing of existing options,
the remaining items in the Froposal — namely the recommendation to the Boardto
eliminate bonuses and pew option grants and reduce salaries by 30% - are all clearly
under the umbrella of reduc ing Executive Compensation. These items are not three
separate Proposals as alleged by the company.

To illustrate this point more clearly, I refer you to the Yahoo Finance/Multex web
page for NaPro Biotherapentics (Exhibit 5). 2001 compensation is reported for the
top five executive officers ofthe company. In a column entitled “Pay”, a single
compensation figure is given for each officer. For example, “Pay” for the CEO,
Leonard Shaykin, is reportcd as $473K. In the footnote, “Pay” is defined as salary,
bonuses, etc. Option grant; are customarily considered part of “Pay” at all publicly
held companies. It is my position that the company’s argument that these three
components of “Pay” are *“vhree very different agenda items™ is spurious and they
should not be permitted to «xclude my Proposal on that basis.

3. Rule 14a-8(i){2). NaPro continues to believe that it is entitled to exclude the first -
of the revised Proposals from. its proxy statement on the grounds that the proposal -
would, if implemented, constitute a breach of the employment agreements under
Colorado contract law and -:ould subject the Company-to liability for Jamages. The
Company referenced a copy of a representative employment agreement, that of -
NaPro’s CEO, which state:: that “The Compensation Committee shall review the Base
Salary of the Executive at least annually on the anniversary of the Effective Date and
may, in its sole discretion, increase (but not decrease) such Base Salary from time to
time.” The Effective Date of the aforementioned employment agreement for Leonard
P. Shaykin is October 1, 20)01. The terms of the agreement are in force for three
years from the effective dz.te. _
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In order to address the issu: raised by the Company under Rule 14a-8(i)(2), I added
the following statement to my proposal. “The Board shall implement this policy in
a manner that does not violate any existing employment agreement or equity
compensation plan.” There is nothing in the executive employment agreements that
would prohibit the Board fiom eliminating bonuses and new option grants. A salary
reduction, on the other hand, could not be implemented while an existing employment
contract is still in force. S:lary reductions could only be applied to future contracts.
Executive salary reduction: ¢an be implemented after the current employment
contracts expire and new contracts are negotiated.

For example, Leonard P. £ haykin’s current contract expires on September 30, 2004.
If and when the Board ren:ws Mr. Shaykin’s contract on October 1, 2004, salary
could be reduced by 30% at that time, provided that the Company has not been able
to achieve earnings from ongoing operations for two consecutive quarters or the
stock price fails to recaver to a level of $5.00 per share or higher for thirty = -
consecutive trading days. (see Exhibit 4, Modified Sharcholder Proposal).

One final point to be made: on this issue is that the Proposal is worded as a
recommendation to the B oard of Directors to take a certain course of action. A
recommendation is non-binding and as such, this Proposal would not cause the
Company to violate any :tate, federal, or foreign law to which it is subject...

. Rule 14a-8(i)(3) and Rul;; 14a-9(a). The Company continues to allege that the

“Proposal contains false an: T misleading statements of material fact and believes it is
entitled to exclude my projcsal on that basis. I will address each of the Company s
assertions individually: ‘

e the Company’s paclita:(cl business has generated “very little revenues” The
actual wording in my original proposal is “very limited revenues”, which I
believe is an accurate statement given that the Company bas only achieved a
10% share of the pac litaxel market, making them a very minor player in the
this market. Nevertheless, I have removed this statement from my revised
Supporting Statement 5o this is no longer an issue.

e The Company’s paclitixel market share achieved in less than one year of ,

- commencement of sal:s “represents a failure to successfully execute the paclitaxel
business plan” ' I belicve this te be an accurate statement considering that the
Company expected ti» “hit the ground running” upon FDA approval last
May. They spent significant capital to expand their paclitaxel manufacturing
capacity at their Boulder, CO processing facility. They hired additional
employees to run thi: facility 24/7 due to the anticipated large demand for
their product. Management significantly underestimated the effects of the
BMY (Bristol Myers Squibb) channel stuffing and other competitive factors

-on the generic paclit: xcl market. Due to these significant errors in
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judgement by Executiv: Management, the Company bas experienced
significant cash flow problems and was forced to downsize the workforce at
the Boulder manufacturing facility last year, which resulted in the
termination of 30 employees. If this wasn’t a failure to execute a business
plan, then the phrase “failure to execute” has no meaning.

The Company’s perforniance “reflects poor judgement by senior management”
Wording changed in rvvised proposal to read, “reflects gross errors in
judgement by Executive Management”. As already discussed above, there is
an abundance of evidence that Management failed to anticipate the

~ competitive pressures in the generic paclitaxel market. They erroneously
held to the belief that their extensive paclitaxel patent portfolio would
prevent other generic ompetitors from launching their own versions of
paclitaxel in the U.S. market. Mylan Laboratorics launched their product in
the face of NaPro’s palents. NaPro management repeatedly told
shareholders over the phone that they were confident Mylan wouldn’t launch
and that their patents would prevent a significant collapse in the price of
paclitaxel. The truth i3 that paclitaxel prices collapsed nearly 80% from
‘where they had been tiiree years ago before generic versions began entering
the market. NaPro Mapagement was repeatedly asked about the anticipated
effect of generic approvals on pricing and they continued to stand by their
belief that prices would not fall by more than 25-30%. Their projections
were totally wrong be:ause of a basic mis-understanding of the generic
paclitaxel market, bas.ic supply and demand issues and borderline
incompetence with rejard to competitive intelligence.

The “wisdom of manag 2raent needs to be called into question™ for pursuing the

* development of certain technologies  Revised Supporting Statement
substitutes the word “competence” in place of “wisdom”, nevertheless, I
continue to stand by t/is statement as totally accurate as it describes NaPro’s
pursuit of the gene repair technology developed by Dr. Eric Kmiec at the
University of Delaware. I have enclosed supporting documentation identified
as Exhibit 6. This indlependent documentation is an article, which appeared
in the December 13, 2002 issue of the respected journal, Science. The author
of the article, Gary Tiubes, interviewed a number of prominent scientists
and researchers in th:: genomics field, some of whom came dangerously close
to labeling Eric Kmie: a fraud. The article is a scathing attack on Kmiec and

-the gene repair technilogy, which NaPro has licensed. The article points out

“that reputable scientiits have been unable to independently replicate Kmiec’s
findings in their laboiatories. The author also points out that many of

- Kmiec’s earlier resea'ch papers were publicly refuted or retracted. The

article totally discredits Eric Kmiec by concluding , “after 6 years of -

~ research, chimeraplaity still lacks unambiguous data and universal

reproducibility. Baning a dramatic turn of events, it seems likely that the
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~ technology will pass thie way of other potential breakthroughs that garnered
their 15 minutes of farie and then vanished slowly into the literature.”
Almost four months hive elapsed since this extremely damaging article was
published and NaPro has yet to publicly refute the allegations raised by the
article. It should also be noted that the largest NaPro institutional

. shareholder, Wisconsin State Investment Board, dumped their entire
position around the sa me time that the Science article was released. NaPro’s
failure to publicly refute this article has caused shareholders to suffer

~ significant losses and /ias caused both individual and institutional
shareholders to question the competence of management for pursumg what °
appears to be bogus stience.

In conclusion, I believe that I have addressed all of the deﬁcxencles in my Proposal
identified by the Company and I do not believe that the Company has any legitimate
grounds, based on Rule 14a-8, to omit my Proposal from their 2002 Proxy Statement.

If you have any questions orneed additional information, please do not hesitate to contact
me. -

Respectfully submxtted,

Daniel S. Swexgart
P.0.Box 11

~ Ephrata, PA 17522
Ph: (717)-534-7134 (work)

Enc. (6) N
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' Stockholder Proposal
NaPro BioTherapeutics 2003 Annual General Meetmg

Mzr. Daniel S. Sweigart, P.O. Box 11, Ephrata, PA 17522, the beneficial hblder of
126,800 shares of common stuci, is hereby notgfymg NaPro BioTherapeutics of plans
to introduce the followmg resiution:

“Resolved: The shareholders -urge our board of directors to significantly reduce
executive compensation by eliininating bonuses arid granting of new options, including
any bonuses or options awarded in 2001, to Chief Executive Officer and the other four
- most highly compensated executive officers. In addition, we urge our board to reduce
- salaries by 30% for Chief Exe:utive Officer and the other four most highly compensated
~ officers. The Board shall implement this policy in a manner that does not violate any
existing employment agreement or equity compensation plan. :

These measures will remain ir. effect until such time that the Company is able to achieve

earnings from ongoing operatinns for two consecutive quarters or the stock price recovers.

- 10 a level of $5.00 per share or: higher for thirty consecutive trading days.

“Supporting statement: Impleraentation of the above measures is necessary to more
closely align executive compe:asation with performance. Executive compensation is
grossly over-inflated given their failure to successfully execute the paclitaxel business
plan and the total collapse of t:2e share price since March 2002.

“The downturn in the markets has undeniably contributed to some of the loss in
shareholder value, however, 0'ir company has significantly under-performed the market
over the past year. Inthe 12 months period between January 2002 and January 2003,
share price has dropped aimost 97%, compared to a 22% drop in the S&P 500 Index and
a 43% drop in the Biotech Ind:2x. This horrific loss in shareholder value demands
immediate action by our Boaril of Directors to further contam costs by drastically cutting
executive compensatlon. . : :

“This decimation of the share price has occurred in the face of the FDA approval of the
company’s first major producl, injectable paclitaxel, in May 2002. In the 8 months since

Exhibit 4

approval, quarterly paclitaxel sales have remained in the $7-10 million per quarter range,

which only represents about 10% of the total U.S. market. Our company’s inability to
capture a significant portion ¢ fthe U.S. paclitaxel market represents a failure to
successfully-execute the paclilaxel busmess plan and reﬂects gross errors in judgement by
Executive Management.
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“Finally, the competence of minagement needs to be called into question for continuing
to pour a significant portion o our company’s paclitaxel revenues into the genomics
technology program being run by Dr. Eric Kmiec, Ph.D. at the University of Delaware.
Gene repair by chimeraplasty is a highly speculative technology that may never lead to
effective treatments for human disease or commercially viable products. Management
has failed to present a detailed business plan for commercializing the genomics
‘technology, including revenue projections and timelines.

“During the past year, there hiis been much public debate about executives enriching
themselves at the expense of their shareholders and the failure of corporate boards of
directors to reign in exorbitan: executive compensation packages Accordmgly,
shareholders have a right to ezipect the Board of Directors to exercise their fiduciary -
responsibilities and implement: executlve compensation policies that are in the best
Interest of all shareholders. , :

, “I urge you to vote FOR this jroposal.”
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March 6, 2003

~ Via Federal Express

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.-W.

Washington, D.C. 20549

Re:  NaPro BioTherapeutics, Inc. Stockholder Proposal

Ladies and Gentlemen:

DENVER OFFICE

1899 WYNKOOP STREET

8TH FLOOR

DENVER, €O 80202
TELEPHONE: (303) 592-3100
FACSIMILE: (303) 592-3140

CHICAGO QFFICE

COURTHOUSE PLACE

54 WEST HUBBARD STREET
CHICAGO, IL 60610
TELEPHONE: (312) 494-4400
FACSIMILE: (312) 494-4440

WRITER'S DIRECT DIAL:

(303) 592-3111
james.palenchar@bartlit-beck.com

Enclosed for filing is an original and seven copies of a letter concerning a

stockholder proposal delivered to our client, NaPro BioTherapeutics, Inc.

Please file stamp one of the copies and return it to me in the enclosed, self-

Sincerely, M
ﬁ

addressed, stamped envelope,

James L. Palenchar

Enclosures
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March 6, 2003 CHICAGO OFFICE

COURTHOUSE PLACE

54 WEST HUBBARD STREET
CHICAGO, IL 60610
TELEPHONE: (312) 494-4400
FACSIMILE: (312) 494-4440

WRITER'S DIRECT DIAL:

: (303) 592-3111
Via Federal Express james.palenchar@bartlit-beck.com

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549

Re: NaPro BioTherapeutics, Inc. - Stockholder Proposal

Ladies and Gentlemen:

Our client, NaPro BioTherapeutics, a Delaware corporation (the “Company” or
“NaPro”), received an undated document captioned “Stockholder Proposal - NaPro BioTherapeutics
2003 Annual General Meeting” from a Mr. Daniej S. Sweigart (the “Proponent”) on February 13,
2003 informing the Company of the Proponent’s plans to introduce a resolution (the “Proposals’™)
presumably for action at the Company’s 2003 Annual Meeting of Stockholders (the “Annual
Meeting”).

The Company hereby informs you that it intends to omit the Proposals and the
accompanying supporting statement (the “Supporting Statement”) from the its proxy statement for
the Annual Meeting (the “Proxy Statement”) pursuant to Rules Rule 14a-8(b), 8(c), 8(d), 8(i)(2)and
8(1)(3) promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange Act”),
and requests your confirmation that the Staff of the Securities and Exchange Commission (the
“Commission”) will not recommend any enforcement action to the Commission if the Proposals are
so omitted.

In accordance with Rule 14a-8(j)(2) of the Exchange Act, on behalf of the Company
we hereby file with the Commission six copies of (a) this letter, (b) the Proposals, including the
Supporting Statement, (c) a letter dated February 19, 2003 from the Company to the Proponent
pursuant to 14a-8(f) informing the Proponent that the submission of the Proposals suffered from a
number of procedural deficiencies that are described in this letter (the “Deficiency Letter”).
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The Proposals, which actually consist of three separate proposals, resolve that the
stockholders of the Company urge the Company’s Board of Directors to take unspecified steps to
“disallow” re-pricing of options, freeze bonuses and new option grants at unspecified levels for
senior management and reduce the salaries of senior management by 30% until certain earnings
targets are met or the price of NaPro stock achieves a stated level for thirty days.

Neither the Proposals nor the Supporting Statement specifies whether the Proposals
are intended to be submitted to the Company under Rule 14a-8 or the Company’s bylaw provision
that permits stockholder proposals to be made. The Company has advised the Proponent of this
ambiguity and the Proponent has not responded to the Company. The Proponent has complied with
neither Rule 14a-8 nor the Company’s bylaws.

As noted above, the Company received the Proposals on February 13, 2003. In
accordance with Rule 14a-8(f) under the Exchange Act, the Company notified the Proponent in
writing, within 14 calendar days of the date the Company received the Proposals (by means of the
Deficiency Letter received by the Proponent on February 22, 2003) that the Proponent:

¢ failed to include a written statement that he held the requisite amount of shares of
NaPro common stock continuously for more than one year in violation of Rule
14a-8(b);

e failed to include a written statement that he intends to continue ownership of his
NaPro common shares through the date of the Company’s Annual Meeting in
violation of Rule 14a-8(b);

e submitted more than one proposal in violation of Rule 14a-8(c); and

» submitted proposals and a supporting statement that exceed 500 words in
violation of Rule 14a-8 (d).

NaPro further advised the Proponent of his rights under Rule 14a-8 to respond to
and/or correct the deficiencies listed above. Specifically, the Company requested that the Proponent
(1) provide the information called for by the first two bullet items above so that it can ascertain his
eligibility to submit a stockholder proposal under Rule 14a-8, (2) reduce the items submitted to the
limits (i.e., one proposal) required by the Rule by sending a written notice of which proposal he
wants included, and (3) shorten his proposal and supporting statement to be less than 500 words.
The Company further advised the Proponent that his letter must be postmarked, or transmitted
electronically, no later than 14 days from the date he received the Company’s letter and that, if
within the required 14 day period, he did not correct the deficiencies listed above, the Company
would be entitled to exclude all of his Proposals from Proxy Statement. The Company has not
received a response from the Proponent. The Company has, nonetheless, requested us to submit this
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letter now as recommended by the Staff in Division of Corporation Finance: Staff Legal Bulletin No.
14 (July 13, 2001).

Discussion

A. The Proposals are not submitted by a stockholder entitled to submit proposal
and may be omitted under Rulg 14a-8(b).

1. The Proponent is not a stockholder of record of NaPro and has not included in
his proposal a written statement that he has held the requisite amount of shares of NaPro common
stock continuously for more than one year. In addition, the Proponent has not provided this written
statement from a record holder of his shares. The Company is not in possession of any evidence
confirming that the Proponent is a stockholder. Without more, NaPro is entitled to omit the
Proposals from its Proxy Statement under Rule 14a-8(b). '

2. The Proponent has not included a written statement that he intends to continue -
ownership of his NaPro common shares, if he holds any through the date of the Company’s Annual
Meeting. Without more, NaPro is entitled to omit the Proposals from its Proxy Statement under
Rule 14a-8(b).

Under Rule 14a-8(b), in order to be eligible to submit a proposal, a propenent must
have continuously held at least $2,000 in market value, or 1%, of the Company’s securities entitled
to vote on the proposal for at least one year and continue to hold these securities through the date of
the stockholders meeting. If a proponent is not a registered holder of the company securities entitled
to vote on the proposal and has not filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5
reporting ownership of the Company’s securities, a proponent may prove eligibility by submitting a
written statement from the record holder of the securities verifying that at the time the proponent
submitted the proposal that the proponent had held the securities for at least one year.

The Staff has on numerous occasions permitted the omission of a stockholder
proposal from proxy materials where the proponent failed to provide documentary support indicating
that the proponent has satisfied the minimum ownership requirement for the one year period required
by Rule 14a-8(b). See, e.g., Johnson & Johnson (January 11, 2001) and The Coca-Cola Company
(January 11, 2001).

The Company believes that the Proposals can be omitted pursuant to Rule 14a-8(b)
because the Proponent has failed to provide documentary support indicating that he satisfies the
minimum ownership requirement for the one year period required by Rule 14a-8(b). The Company
clearly advised the Proponent on a timely basis of the need for him to establish that proof and
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specifically informed him of the 14-day time period within which he had to respond. Since the
Proponent is not a registered holder of the Company’s common stock and has not filed a Schedule
13D, Schedule 13G, Form 3, Form 4 or Form 5 reporting ownership of the Company’s common
stock, he is required under Rule 14a-8(b) to submit a written statement from the record holder
verifying that he has continuously held the Company’s common stock for at least a year.

Under the proxy rules the burden of establishing proof of beneficial stock ownership
is on the Proponent, and the Proponent has failed to meet that burden. Moreover, the Company has
clearly advised the Proponent of the eligibility requirements of Rule 14a-8(b).

B. The Proposals as submitted does not conform with the word limits of Rule 14a-
8(d).

Rule 14a-8(d) imposes a 500 word limit on a proposal and supporting statement. The
Proponent’s Proposals and Supporting Statement total 593 words. Without more, NaPro is entitled to
omit the Proposals from its Proxy Statement under Rule 14a-8(d).

The Company has advised the Proponent that the Proposals may be excluded under
Rule 14a-8(d) because they exceed 500 words and the Proponent has failed to cure the deficiency.
The Staff has confirmed that a proposal and supporting statement may be omitted from a company’s
proxy materials if the company has notified the proponent of the deficiency and the proponent has
failed to cure within the required period. See Minnesota Mining and Manufacturing Company
(February 27, 2000) (allowing exclusion of the proposal-because it exceeded 500 words in length).

C. The Proposals do not satisfy the procedural requirements of Rule 14a-8(c).
Rule 14a-8(c) provides that a stockholder may only submit one proposal. The

Proposals consist of three separate and distinct proposals. In the Proposals, the Proponent would
have NaPro’s stockholders urge the Board to take the unspecified (but “necessary”) steps to:

1. “Disallow any re-pricing of existing stock options.”

2. “Freeze bonuses and new option grants for Chief Executive Officer and the
other four most highly compensated executive officers.”

3. “Cut salaries by 30% for Chief Executive Officer and the other four most

highly compensated executive officers.”

The Staff has been consistent in recognizing that even where a stockholder
submission contains multiple proposals that relate to the same general subject matter, the stockholder
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submission may be excluded because it nevertheless contains more than one proposal. See e.g.,
Occidental Petroleum Corporation (February 23, 1998) (multiple proposals relating to limitations on
the form and dollar amount of compensation to certain executives and termination of their existing
contracts); Pacific Enterprises (February 19, 1998) (multiple proposals relating to the percentage
stockholder vote required for various corporate transactions); and Enova Corp. (February 9, 1998)
(proposals requesting that directors be elected annually and that the board include an “independent
lead director”). Since the Proposals consist of more than one proposal, the Company may, pursuant
to Rule 14a-8(c), exclude the Proposals from its Proxy Statement.

Here there is clearly more than one proposal. The first seeking to “disallow” option
re-pricing is in effect a proposal to amend the Company’s bylaws. Article XII of the Company’s
bylaws provides as follows:

Unless approved by the holders of a majority of the shares present and entitled to vote
at a duly convened meeting of stockholders, the Company shall not . . . reduce the
exercise price of any stock option granted under any existing or future stock option
plan.

This is not an action the Board can implement even if it chooses to do so since the bylaw by its terms
“may not be amended or repealed without the affirmative vote of the holders of a majority of the
shares present and entitled to vote at a duly convened meeting of stockholders.” A complete copy of
the Company’s bylaws is enclosed for the information of the Staff.

The second proposal seeks to freeze (at unspecified levels) bonuses and “new” option
grants. This proposal has nothing to do with the Company’s bylaws.

The third proposal seeks to cut the salaries of senior management by 30%. While
superficially related to the second proposal, since it concerns executive compensation, the proposal
requires the Board to breach existing employment agreements. The employment agreements of each
member of senior management provides that: “ The Compensation Committee (or the Board, if
applicable) shall review the Base Salary of the Executive at least annually on the anniversary of the
Effective Date and may, in its sole discretion, increase (but not decrease) such Base Salary from time
to time.” A copy of a representative employment agreement, that of NaPro’s Chief Executive Officer
is included with this letter for the information of the Staff. The other officers that would be affected
by the Propesals, Sterling K. Ainsworth, Kai P. Larson, Gordon H. Link and Patricia A. Pilia have
contracts with an identical provision.

The Proposals only superficially deal with a the common theme of compensation. In
fact they also implicate an amendment to the bylaws and the breach of valid agreements. The
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requirement that there be no more than one proposal per proponent is clearly violated. NaPro submits
that the omission of the Proponent’s procedurally flawed Proposals fall squarely within the
Occidental Petroleum letter cited above.

D. The third of the Proponent’s Proposals may be omitted under Rule 14a-8(i)(2).

Rule 14a-8(1)(2) permits a registrant to exclude a proposal from its proxy statement
“[i]f the proposal would, if implemented, cause the company to violate any state, federal, or foreign
law to which itis subject . . . .” The Proponent’s third Proposal would require the Company to breach
agreements with its senior management for no cause. A breach of contract may be deemed to occur if
a party fails to perform, without legal excuse, its obligation under a contract. Implementation of this
Proposal would require the Board of Directors take action that would result in the Board having to
reduce the salaries of senior management. This action would require NaPro to breach its
employment agreements with Messrs. Shaykin, Link and Larson, and Drs. Ainsworth and Pilia
without legal excuse. In our view as Company counsel, this unilateral action on the part of the
Company would constitute a breach of the employment agreements under Colorado contract law and
could subject the Company to liability for damages.

The Staff has consistently determined that stockholder proposals seeking to alter
employment or stock option agreements must only apply to future agreements. See General Motors
Corporation (March 6, 1996) Given the explicit nature of this portion of the Proposals is to abrogate
existing agreements, this is not a case where the defect could be cured if the proposal were recast to
apply only to future contractual obligations. The Company therefore believes it may properly
exclude the third Proposal pursuant to Rule 14a-8(i)(2) as its implementation would result in the
Company’s violation of Colorado law.

E. The Proposals contain false and misleading statements of material fact and
make misleading omissions of material facts and may be omitted under Rule
14a-8(1)(3).

Rule 14a-8(i)(3) permits issuers to omit a stockholder proposal that conflicts with any
of the Commission’s proxy rules and regulations, including Rule 14a-9. Rule 14a-9(a) provides that
no solicitation shall be made by means of a communication containing any statement which, at the
time and in light of the circumstances under which it is made, is false or misleading with respect to
any material fact or which omits to state any material fact necessary in order to make the statements
therein not false or misleading.
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The Proposal violates Rule 14a-9(a) because the Supporting Statement contains false
and misleading statements. The Staff has taken a no-action position with respect to the omission of
proposals and supporting statements that contain unsupported generalizations, assertions and
personal opinions not designated as such. See, e.g., Buffton Oil & Gas, Inc. (December 15, 1982).
The Supporting Statement contains several such unsupported generalizations, assertions and
undesignated personal opinions including the following:

e the Company’s paclitaxel business has generated “very little revenues” ( 1)

o the Company’s paclitaxel market share achieved in less than one year of
commencement of sales “represents a failure to successfully execute the
paclitaxel business plan” (§3)

e the Company’s performance “reflects poor judgment” by senior management”
13 :

¢ the “wisdom of management needs to be called into question” for pursuing the
development of certain technologies (4)

e management’s pursuit of the development of certain technologies “raises serious
questions about the due diligence process that was done”; represents “blue sky
research”; and “reflects poor business judgment” (5)

Each of these assertions is stated as a fact with the intention of discrediting
management presumably to justify the actions urged in the Proposals. These assertions are merely
opinions for which no factual support is provided. ' Furthermore, the Proponent’s Supporting
Statement does not rise above common name calling. As such, the Supporting Statement in its
entirety should be omitted under Note b. of Rule 14a-9 as “[m]aterial which directly or indirectly
impugns character, integrity or personal reputation, or directly or indirectly makes charges
concerning improper, illegal or immoral conduct or associations, without factual foundation.”

The Staff has indicated that, “when a proposal and supporting statement will require
detailed and extensive editing in order to bring them into compliance with the proxy rules,” the Staff
may find it appropriate to grant relief without providing the proponent a chance to make revisions to
the proposal and supporting statement. See Division of Corporation Finance: Staff Legal Bulletin
No. 14 (July 13, 2001). We urge the Staff to provide such relief here.
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Conclusion

The Company believes that: (i) the Proposals may be properly omitted from the Proxy
Statement in reliance upon paragraphs (b), (c), and (d) of Rule 14a-8; (ii) the third Proposal may be
omitted from the Proxy Statement in reliance upon paragraph (i)(2) of Rule 14a-8; and (iii) the
Supporting Statement may be omitted from the Proxy Statement in reliance upon paragraph (i)(3) of
Rule 14a-8.

As required by Rule 14a-8(j), we are notifying the Proponent of the Company’s
intention to omit the Proposals by forwarding to the Proponent a copy of this letter with the attached
exhibits.

We would appreciate your calling the undersigned at (303) 592-3111 with any
questions or comments. In the event that the Staff disagrees with the Company’s position expressed
in this letter with regard to the omission of the Proposals, we would appreciate an opportunity to
confer with the Staff prior to the issuance of its response.

Very truly yours,

— k)2

James L. Palenchar

Enclosures

cc: Mr. Daniel S. Sweigart
(w/ encls. and via U.S. Mail Overnight Certified)
Kai P. Larson, Vice President and General Counsel
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Stockholder Proposal
NaPro BioTherapeutics 2003 Annual General Meeting

Mr. Daniel S. Sweigart, P.O. Box 11, Ephrata, PA 17522, the béneﬁcial holderof
126,800 shares of common stock, is hereby notifying NaPro BioTherapeutics of plans to
introduce the following resolution:

~ “Resolved: The shareholders urge our board of directors to take the necessary steps to

implement the following measures: '

-(1) Disallow any re-pricing of existing stock options. ,

(2) Freeze bonuses and new option grants for Chief Executive Officer and the other four
most highly compensated executive officers.

(3) Cut salaries by 30% for Chief Executive Officer and the other four most highly
compensated executive officers.

‘These measures will remain in effect until the Company is able to achieve earnings from
ongoing operations for two consecutive quarters or the stock price recovers to a level of
$5.00 per share or highery, for thirty consecutive trading days.

“Supporting statement: Implementation of the above measures is necessary to more
closely align executive compensation with performance. Whether performance is
measured by either stock price or the successful execution of a business plan, executive
compensation is grossly inflated given the total collapse of the share price since March
2002 and the very limited revenues generated by the paclitaxel business.

“The downturn in the markets has undeniably contributed to some of the loss in
shareholder value, however, our company has significantly under-performed the market
over the past year. Inthe 12 months period between January 2002 and January 2003,
share price has dropped almost 97%, compared to a 22% drop in the S&P 500 Index and
a 43% drop in the Biotech Index. This horrific loss in shareholder value demands
immediate action by our Board of Directors to further contain costs by drastically cutting
executive compensation.

“The decimation of the share price has occurred in the face of the FDA approval of the
company’s first major product, injectable paclitaxel, in May 2002. In the 8 months since
approval, quarterly paclitaxel sales have remained in the $7-9 million per quarter range,
which only represents about 10% of the total U.S. market. Our company’s inability to
capture a significant portion of the paclitaxel market through the efforts of our marketing
partner, Abbott Laboratories, represents a failure to successfully execute the paclitaxel
business plan, which in turn reflects poor judgement by Executive Management.




2.

“Finally, the wisdom of management needs to be called into question for continuing to
pour a significant portion of our company’s paclitaxel revenues into the genomics
technology program being run by Dr. Eric Kmiec, Ph.D. at the University of Delaware.
Gene repair by chimeraplasty is a highly speculative technology that may never lead to
effective treatments for human disease or commercially viable products. This technology
is still in it’s infancy and will require huge outlays of capital to fund development costs.

“Given our company’s limited cash resources, and management’s failure to present a
detailed business plan for commercializing the genomics technology, including revenue
projections, timelines, etc., raises serious questions about the due diligence process that
was done prior to licensing this technology. Our company should not be in the business

- of highly speculative, blue sky research, and to commit significant company resources to
these kinds of efforts reflects poor business judgement on the part of Executive.
Management. :

“During the past year, there has been much public debate on the need for greater
accountability by corporate boards of directors to their shareholders. The reputation of
many publicly owned companies has been damaged by allegations of corporate
malfeasance and executives enriching themselves at the expense of their shareholders.
Accordingly, shareholders have a right to expect the Board of Directors to exercise their
fiduciary responsibilities and implement policies that are in the best interest of all
shareholders.

“I urge you to vote FOR this proposal.”

(1) Higher stock price achieved without a reverse split.
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“NAaPrO BIOTHER'APEUTICS:, INC.

6304 Spine Road
Unit A

Boulder, CO 80301

 Tel: 303516+8500,

Fax: 30305301296

 February 19, 2003

: Via'Exnress Mail |

Mr. Da_niel S. Sweigart - |
P.0.Box 11
Ephrata, PA 17522

Re: - Stockholder Proposal

Dear Mr. Swelgart

' We have received a do
NaPro BioTherapeutics 200;

your‘ TOp als to us in accordance wrth SEC .R U
ake the position that we are entltle to

A _ed to in ude a wntten statement that youh haVe held the =
: ount of shares of NaPro.¢ommon stock contmuously for
g ta stockholder of record yo

, shares. (Rulei 14 : ; o

You failed to mclude a Wntten statement that you mtend to continti o
ownership! ‘y_our NaPro: BloTherapeutrcs common shares throug,h the

date of the 'Co'rnpany‘s annual meeting (Rule 14a-8(b)); | o
You have submrtted more: than one proposal (Rule 14a—8’(c)) and _
Your proposal and supportmg statement exceed 500 wordsfz(Rule 14a-' s

Under SEC Rule 14a— you have an opportumty to respond to and/or cort
the deﬁcrenmes we have hsted above prov1ded that you respond to us m wrltmg




N

~ within the required time. Specifically, please (1) provide us the information called for
. by the first two bullet items above so that we can ascertain your eligibility to:submit a

stockholder proposal under SEC Rule 144-8, (2) reduce the items submitted to the

~ limits (i.e., one proposal) required by the Rule by sending us written notice of which

- proposal you want included, and (3) shorten your proposal and supporting statement
to be less than 500 words. Your letter to us must be postmarked, or transmitted
electronically, no later than 14.days from the date you received this letter. If within
- the required 14 day period, you do not correct the deficiencies we have listed above,
we believe the Company will be entitled to exclude all of your proposals from its '

proxy statement.

We ﬁa%zev not revieWéd- y‘oﬁr proposals fully. This letter does.not, and should
not be interpreted by you to, foreclose us from asserting that there are other possible
grounds for excluding your proposals pursuant to SEC Rule 14a- L

If you intended to submit your proposal

Section 7 of the Company's Bylaws, plea be ady ntendo.{ake. it
position that your proposals W ’ th meeting and
in accordance with the provisi fgl‘llgmggedéﬁciepcies:_

our proposals, we. may have other;;
not properly brought before the-
provisions of our Bylaws.

General Coun_-.s;.él'éﬂd?AS.sistalitg”Segr\gtary :
BioTherapeutics, Inc. - P




AMENDED AND RESTATED BYLAWS
| OF
" NAPRO BIOTHERAPEUTICS, INC.

(hereinafter called the (Corporation(l)

ARTICLEI
Offices and Agent
Section 1. Principal Office. The principal office of the Corporation may be located within or

without the State of Delaware, as designated by the board of directors. The Corporation may have other offices and
places of business at such places within or without the State of Delaware as shall be determined by the directors.

Section 2. Registered Office and Agent. The Corporation shall have and maintain at all times (a) a
registered office in the State of Delaware, which office shall be located at 1209 Orange Street, Wilmington,
Delaware 19801, and (b) a registered agent located at such address whose name is The Corporation Trust Company,
until changed from time to time as provided by the General Corporation Law of the State of Delaware (IDelaware
Corporation Law().

ARTICLE II

Meetings of Stackholders

Section 1. Place of Meetings. All meetings of stockholders of the Corporation shall be held within
or without the State of Delaware as may be designated by the board of directors or the president, or, if not
designated, at the registered office of the Corporation. .

Section 2. Annual Meetings. The annual meeting of stockholders for the election of directors and
for the transaction of such other business as may properly be brought before the meeting shall be held on such date
and at such time as determined by resolution of the Board of directors. If, at the place of the meeting, this date shall
fall upon a legal holiday, then such meeting shall be held on the next succeeding business day at the same hour, If
no annual meeting is held in accordance with the foregoing provisions, the board of directors shall cause the meeting
to be held as soon thereafter as convenient. If no annual meeting is held in accordance with the foregoing
provisions, a special meeting may be held in lieu of the annual meeting, and any action taken at that special meeting
shall have the same effect as if it had been taken at the annual meeting, and in such case all, references in these
Bylaws to the annual meeting of stockholders shall be deemed to refer to such special mieeting.

Section 3. Special Meetings. Unless otherwise prescribed by law or by the Certificate of
Incorporation, special meetings of stockholders, for any purpose or purposes, may be called only by either the
Chairman, if there be one, or the President, and shall be called by the Secretary or any Assistant Secretary, if there
be one, at the request in writing of a majority of the Board of Directors. Such request shall state the purpose or
purposes of the proposed meeting. Upon receipt of such written request, the president shall fix a date and time for
such meeting which such date shall be within ten business days of the proposed date specified in the written request.

Section 4. Notice of Meeting. Except as otherwise provided in these Bylaws | or Delaware
Corporation Law, written notice of any meeting of stockholders stating the place, date and hour of the meeting and,
in the case of a special meeting, the purpose for which the meeting is called, shall be delivered either personally or

#209558




by mail to each stockholder of record entitled to vote at such meeting not less than ten nor more than sixty days
before the date of the meeting. If mailed, such notice shall be deemed to be delivered as to any stockholder of
record when deposited in the United States mail addressed to the stockholder at his address as it appears on the stock
transfer books of the Corporation, with postage prepaid. When a meeting is adjourned to another time or place,
notice need not be given of the adjourned meeting if the time and place thereof are announced at the meeting at
which the adjournment is taken. At the adjourned meeting the Corporation may transact any business which might
have been transacted at the original meeting. If the adjournment is for more than thirty days, or if after the
adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given
to each stockholder of record entitled to vote at the meeting.

Section 5. Waiver of Notice. Any stockholder, either before or after any stockholdersll meeting,
may waive in writing notice of the meeting, and his waiver shall be deemed the equivalent of giving notice.
Attendance at a meeting by a stockholder shall constitute a waiver of notice, except when the stockholder attends a
meeting for the express purpose of objecting, at the beginning of the meeting, to the transactlon of any business
because the meeting is not lawfully called or convened.

Section 6. Fixing of Record Date. For the purpose of determining the stockholders entitled to notice
of or to vote at any meeting of stockholders or any adjournment thereof, or entitled to receive payment of any
dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change,
conversion or exchange of stock or for the purpose of any other lawful action, the board of directors of the
Corporation may fix, in advance, a record date which shall be not more than sixty (60) days nor less than ten (10)
days prior to the date of such meeting, nor more than sixty (60) days prior to any other action. If no record date is
fixed, the record date for determining the stockholders entitled to natice of or to vote at a meeting of stockholders
shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at
the close of business on the day next preceding the day on which the meeting is held. The record date for
determining stockholders for any other purpose shall be at the close of business on the day on which the board of
directors adopts the resolution relating thereto. A determination of stockholders of record entitled to notice of or
vote at a meeting of stockholders shall apply to any adjournment of the meeting, provided, however, that the board
of directors may fix a new record date for the adjourned meeting.

Section 7. Notice of Business. At any meeting of the stockholders of the Corporation, only such
proper business shall be conducted as shall have been brought before the meeting (i) by or at the direction of the
Board of Directors or (ii) by any stockholder of the Corporation who is a stockholder of record at the time of giving
of the notice provided for in this Section 7, who shall be entitled to vote at such meeting and who complies with the
notice procedures set forth in this Section 7. For business to be brought before a meeting of stockholders by a
stockholder, the stockholder shall have given timely notice thereof in writing to the Secretary of the Corporation.
To be timely, a stockholderlls notice shall be delivered to or mailed and received at the principal executive office of
the Corporation not less than 50 days nor more than 75 days prior to the meeting; provided, however, that in the
event that less than 60 daysll notice or prior public disclosure of the date of the meeting is given or made to
stockholders, notice by the stockholder to be timely must be so received not later than the close of business on the
tenth day following the day on which such notice of the date of the meeting was mailed or such public disclosure
was made, whichever first occurs. Such stockholder{s notice to the Secretary of the Corporation shall set forth as to
each matter the stockholder proposes to bring before the meeting (i) a brief description of the business desired to be
brought before the meeting, the reasons for conducting such business at the meeting and, in the event that such
business includes a proposal to amend any document, including these Bylaws, the language of the proposed
amendment, (ii) the name ‘and address, as they appear on the Corporationls books, of the stockholder proposing
such business, (iii) the class and number of shares of capital stock of the Corporation which are beneficially owned
by such stockholder and (iv) any material interest of such shareholder in such business. Notwithstanding anything
in these Bylaws to the contrary, no business shall be conducted at a meeting of the stockholders except in
accordance with the procedures set forth in this Section 7. The chairman of the meeting of stockholders shall, if the
facts warrant, determine and declare to the meeting that business was not properly brought before the meeting and in
accordance with the provisions of these Bylaws, and if he should so determine, he shall so declare to the meeting
and any such business not properly brought before the meeting shall not be transacted. Notwithstanding the
foregoing provisions of this Section 7, a stockholder shall also comply with all applicable requirements of the
Securities and Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder with
respect to matters set forth in this Section 7.

. #209558 . -2
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(i) A roll-up transaction as defined in Item
901(c) of Regulation S-K (§ 229.901(c) of this
“chapter) that involves an entity with securities
registered pursuant to Section 12 of the Act (15
U.S.C. 78); or '

(iii) A roll-up transaction as defined in Item
901(c) of Regulation S-K (§229.901(c) of this
chapter) that involves a limited partnership, un-
less the transaction involves only:

(A) Partnerships whose investors will receive
new securities or securities in another entity that
are not reported under a transaction reporting
plan declared effective before December 17,
1993 by the Commission under Sectmn 11A of
the Act (15 U.S.C. 78k-1); or

(B) Partnerships whose investors’ securities
are reported under a transaction reporting plan
declared effective before December 17, 1993 by

- the Commission under Sectlon 11A of the Act (15
U.8.C. 78k-1). '

(2) With respect to all other requests pursua.nt
to this section, the registrant shall have the op-
tion to either mail the security holder's material

or furnish the security holder list as set forth in -

this section.

{c) At the time of a list request, the secunty
holder making the request shall: .

(1) If holding the registrant's secuntles
through a nominee, provide the registrant with a
statement by the nominee or other independent

- third party, or a copy of a current filing made
with the Commission and furnished to the regis-
trant, confirming such holder’s beneficial owner-
ship; and

'(2) Provide the reglstrant with an affidavit,

declaration, affirmation or other similar docu- -

ment provided for under applicable state law
identifying the proposal or other corporate ac-
tion that will be the subject of the security
holder’s solicitation or communication and at-
testing that:

(i) The security holder will not use the list in-
formation for any purpose other than to solicit
security holders with respect to the same meet-
ing or action by consent or authorization for
which the registrant is soliciting or intends to so-
licit or to communicate with' security holders
with respect to a solicitation commenced by the
registrant; and

‘fectuate the communication or solicitation.

-security holders with respect to a solicitatioy

4

(ii) The security holder will not disclose suck
information to any person other than a beneficig}
owner for whom the request was made and ap
employee or agent to the extent necessary to ef!

(@) The security holder shall not use the infor.
mation furnished by the registrant pursuant t6
paragraph (a)(2)(ii) of this section for any pur
pose other than to solicit security holders wit}
respect to the same meeting or action by conser
or authorization for which the registrant is solics
iting or intends to solicit or to communicate with

commenced by the registrant; or ‘disclose suc
information to any person other than an. em
ployee, agent, or beneficial owner for whom a
quest was made to the extent necessary to effec
tuate the communication or sohc1tat10n Thg

tion and shall not retain any copies thereof or ¢}
any information derived from such information
after the termination of the solicitation.

(e) The security holder shall reimburse the
reasonable expenses incurred by the registran
in performing the acts requested pursuant to
paragraph (a) of this section.

Notes to § 240.14a-7

1. Reasonably prompt methods of distrib
to security holders may be used instead of m
ing. If an alternative distribution method is cho—
sen, the costs of that method should be consui
ered where necessary rather tha.n the costs o
mailing. .

2. When provxdmg the information required b
§ 240.14a-7(a)(1)(ii), if the registrant has
ceived affirmative written or implied consent
delivery of a smgle copy of proxy materials to E
shared address in accordance with §240.144;
3(e)(1), it shall exclude from the number ¢f
record holders those to whom it does not have
deliver a separate proxy statement. ‘

Rule 148-8. Shareholder propesals.

This section addresses when a company must
include a shareholder’s proposal in ‘its proxy:
statement and identify the proposal in its form o]
proxy when the company holds an annual or spé-
c¢ial meeting of shareholders. In summary, in.




der to have your shareholder proposal included

with any supporting statement in its proxy state-
ment, you must be eligible and follow certain
procedures. Under a few specific circumstances,
the company is permitted to exclude your pro-
posal, but only after submitting its reasons to the
Commission. We structured this section in a
question-and-answer format so that it is easier to
understand. The references to “you” are to a
shareholder seeking to submit the proposal.

" (a) Question 1: What is a proposal? A share-
holder proposal is your recommendation or re-
quirement that the company and/or its board of
directors take action, which you intend to
present at a meeting of the company’s sharehold-
ers. Your proposal should state as clearly as pos-
sible the course of action that you believe the
company should follow. If your proposal is
placed on the .company’s proxy card, the com-
pany must also provide in the form of proxy
means for shareholders to specify by boxes a
choice between approval or disapproval, or ab-
stention. Unless otherwise indicated, the word
“proposal” as used in this section refers both to
your proposal, and to your corresponding state-
ment in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a pro-
posal, and how do I demonstrate to the company
_that I am eligible? (1) In order to be eligible to
submit a proposal, you must have continuously
held at least $2,000 in market value, or 1%, of the

proposal at the meeting for at least one year by
the date you submit the proposal. You must con-
tinue to hold those securities through the date of
the meeting. .

(2) If you are the registered holder of your se-
‘curities, which means that your name appears in
the company’s records as a shareholder, the

though you will still have to provide the com-
pany with a written statement that you intend to
continue to hold the securities through the date
of the meeting of shareholders. However, if like
many shareholders you are not a registered
holder, the company likely does not know that
you are a shareholder, or how many shares you

on a company’s proxy card, and included along -

company’s securities entitled to be voted on the

company can verify your eligibility on its own, al- -

own.-In this case, at the time you submit your -

REGULATION 14A / Rule 142-8 /739

proposal, you must prove your eligibility to the
company in one of two ways:

(i) The first way is to submit to the company a
written statement from the “record” holder of
your securities (usually a broker or bank) verify-
ing that, at the time you submitted your pro-
posal, you continuously held the securities for at
least one year. You must also include your own
written statement that.you intend to continue to
hold the securities through the date of the meet-
ing of shareholders; or R

(i) The second way to prove ownership ap-
plies only if you have filed a Schedule 13D
(§ 240.13d-101), Schedule 13G (§ 240.13d-102),

‘Form3 (§249.103 of this chapter), Form 4

(§249.104 of this chapter) and/or Form 5
(8§ 249.105 of this chapter), or amendments to
those documents or updated forms, reflecting
your ownership of the shares as of or before the
date on which the one-year eligibility period be-
gins, If you have filed one of these documents.
with the SEC, you may demonstrate your eligibil-
ity by submitting to the company:

(A) A copy of the schedule and/or form, and

any subsequent amendments reporting a change -

in your ownership level; ‘

(B) Your written statement that you continu-
ously held the required number of shares for the
one-year period as of the date of the statement;
and ' :

'(C) Your written statement that you intend to

continue ownership of the shares through the .

date of the company’s annual or special meeting.
(¢) Question 3: How many proposals may 1
submit? Bach shareholder may submit no more

than one proposal to a company for a particular

shareholders’ meeting. o
(d) Question 4: How long can my proposal be?
The proposal, including any accompanying sup-
porting statement, may not exceed 500 words.
(e) Question 5: What is the deadline for sub-
mitting a proposal? (1) If you are submitting

your proposal for the company’s annual meeting,

you can in most cases find the deadline in last
year’s proxy statement. However, if the company
did not hold an annual meeting last year, or has

changed the date of its meeting for this year

more than 30 days from last year’s meeting, you
can usually find the deadline in one of the com-




740/ Rule 1438/ RULES AND REGULATIONS

pany'’s - quarterly . reports on Form 10-Q
(8§ 249.308a of this chapter) or 10-QSB
(§ 249.308b of this chapter), or in shareholder re-

- ports of investment companies under § 270.30d-1
of this chapter of the Investment Company Act
of 1940. In order to avoid controversy, share-
holders should submit their proposals by means,
including electronic means, that permit them to
prove the date of delivery.

(2) The deadline is calculated in the following
manner if the proposal is submitted -for a regu-
larly scheduled annual meeting. The proposal
must be received at the company’s principal ex-
ecutive offices not less than 120 calendar days

-before the date of the company’s proxy state-
ment released to shareholders in connection
with the previous year’s annual meeting. How-
ever, if the company did not hold an annual
meeting the previous year; or if the date of this
year’s annual meeting has been changed by more

. than 30 days from the date of the previous year's
meeting, then the deadline is a reasonable time
before the company begins to print and mail its
proxy materials.

(3).If you are subnnttmg your proposal for a

meeting-of shareholders: other than a regularly .

scheduled annual meeting, the deadiine is a rea-
sonable time before the company begms to print
and mail its proxy materials.

() Question 6: What if I fail to follow one of
the eligibility or procedural requirements ex-
plained in answers to Questions 1 through 4 of
this section? (1) The company may exclude your
proposal, but only after it has notified you of the
problem, and you have failed .adequately to cor-
rect it. Within 14 calendar days of receiving your

-proposal, the company must notify you in writ-
ing of any procedural or eligibility deficiencies,
as well as of the time frame for your response.

Your response must be postmarked, or transmit-

ted electronically, no later than 14 days from the
date you received the company’s notification. A
company need not provide you such notice of a
deficiency if the deficiency cannot be remedied,
such as if you fail to submit a proposal by the
company's properly determined deadline. If the
company intends to exclude the proposal, it will
" later have to make a submission under § 240.14a-
8 and provide you with a copy under Question 10
below, § 240.14a-8(j).

(2) If you fail in your promise to hold the re-
quired number of securities through the date of
the meeting of shareholders, then the company
will be permitted to exclude all of your proposals
from its proxy materials for any meeting . held in
the following two calendar years.

(g) Question 7. Who has the burden of per-
suading the Commission or its staff that my pro-

posal can be excluded? Except as otherwise’

noted, the burden is on the company to demon-
strate that it is entitled to exclude a proposal.

(h) Question 8: Must I appear personally at the
shareholders’ meeting to present the proposal?
(1) Either you, or your representative who is
qualified under state law to present the proposal
on your behalf, must attend the meeting to
present the proposal. Whether you attend the
meeting yourself or send a qualified representa-
tive to the meeting in your place, you should
make sure that you, or your representative, fol-
low the proper state law procedures for attend-
ing the meeting and/or presenting your proposal.

(2) If the company holds its shareholder meet-
ing in whole or in part via electronic media, and
the company permits you or your representative
to present your proposal via such media, then
you may appear through electronic media rather
than traveling to the meeting to appear in per-
son, : '

(3) If you or your qualified representative fail
to appear and present the proposal, without
good cause, the company will be permitted to ex-
clude all of your proposals from its proxy materi-

als for any meetings held in the following two
calendar years.

(i) Question 9: If I have complied with the pro-

‘cedural requirements, on what other bases may a

company rely to exclude my proposal?
(1) Improper under state law: If the proposal is
not a proper subject for action by shareholders
under the laws of the jurisdiction of the com-

- pany’s-organization;
Note to paragraph (i)(1): Dependmg on the

subject matter, some proposals are not consid-
ered proper under state law if they would be
binding on the company if approved by share-
holders. In our experience, most proposals that
are cast as recommendations or requests that the
board of directors take specified action are
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proper under state law. Accordingly, we will as-
sume that a proposal drafted as a recommenda-
tion or suggestion is proper unless the company
demonstrates otherwise.

(2) Violation of law: If the proposal would, if
implemented, cause the company to violate any
state, federal, or foreign law to which it is sub-
Ject;

Note to paragraph (i)(2): We will not apply
this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign
law if compliance with the foreign law would re-
sult in a violation of any state or federal law.

~(3) Violation of proxy rules: If the proposal or
supporting statement is contrary to. any of the
Commission’s proxy rules, including § 240.14a-9,

-which prohibits materially false or.misleading

statements in proxy soliciting materials;

{4) Personal grievance; special interest: If the
proposal relates to the redress of a personal
claim or grievance against the company or any
other person, or if it is designed to result in a
benefit to you, or to further a personal interest,
which is not shared by the other sha.reholders at
large;

(5) Relevance; If the proposal relates to opera-

tions . which account for less than 5 percent of .

the company’s total assets at the end of its most

‘recent fiscal year, and for less than 6 percent of

its net earnings and gross sales for its most re-
cent fiscal year, and is not otherwise signifi-
cantly related to the company’s business;

" (6) Absence of power/authority: If the com-
pany would lack the power or authority to imple-
ment the proposal; '

(7) Management functions: If the proposal
deals with a matter relating to the company's or-
dinary business operations;

(8) Relates to election: If the proposal relates
to an election for membership on the company’s
board of directors or analogous governing body;

(9) Conflicts with company's proposal: If the
proposal directly conflicts with one of the com-
pany’s own proposals to be submitted to share-
holders at the same meeting;

Note to paragraph (i)(9): A company’s submls-
sion to the Commission under this section
should specify the points of conflict with the
company’s proposal. '

REGULATION 14A / Rule 14a-8 /741

(10) Substantially implemented: If the com-
pany has already substantlally implemented the

proposal; .

(11) Duplication: If the proposal substantially
duplicates another proposal previously submit-
ted to the company by another proponent that
will be included in the company’s proxy materi-
als for the same meeting; ‘

(12) Resubmissions: If the proposal deals with
substantially the same subject matter as another
proposal or proposals that has or have been pre-
viously included in the company’s proxy materi-
als within the preceding 5 calendar years, a com-
pany may exclude it from its proxy materials for
any meeting held within 3 calendar years of the
last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once
within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submis-
sion to shareholders if proposed twice previ-
ously within the preceding b calendar years; or

(1ii) Less than 10% of the vote on its last sub-_
mission to shareholders if proposed three times
or more previously within the preceding
b calendar years; and

(13) Specific amount of dividends: If the pro-
posal relates to specific amounts of cash or
stock dividends.

(i) Question 10: What pro_cedures must the
company follow if it intends to exclude my pro-
posal? (1) If the corpany intends to exclude a
proposal from its proxy materials, it must file its
reasons with the Commission no later than
80 calendar days before it files its definitive .
proxy statement and form of proxy with the
Commission. The company must simultaneously
provide you with a copy of its submission. The
Commission staff may permit the company to
make its submission later than 80 days before
the company files its definitive proxy statement
and form of proxy, if the company demonstrates
good cause for missing the deadline.

(2) The company must file six paper copies of
the following:

(1) The proposal;

(i) An explanation of why the company be-
lieves that it may exclude the proposal, which
should, if possible, refer to the most recent appli-
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cable authonty, such as prior Dmsmn letters is-
" sued under the rule; and -

'(iii) A supporting opinion of counsel when
such reasons are based on matters of state or
foreign law.

(k) Question 11: May I submit my own state-
ment to the Cormmission respondmg to the com-
‘pany’s arguments?

Yes, you may submit a response, but it is not
‘required. You should try to submit any response-
to us, with a copy to the company, as soon as
possible after the company makes: its submis-
sion. This way, the Commission staff will have
time to consider fully your submission before it
issues its response. You should submit six paper
copies of your response.

() Question 12: If the company includes my
shareholder proposal in its proxy materials,

. what information about me must it include along
with the proposal itself? '

(1) The company's proxy statement must in-
clude your name. and address, as well as the

~ number of the company’s voting securities that
you hold. However, instead of providing that in-
formation, the company may instead include a
statement that it will provide the information to
shareholders promptly upon receiving an oral or
written request. ‘

(2) The company is not responsible for the
contents. of your proposal or supporting state-
ment. ‘

‘(m) Question 13: What can I do if the company

. includes in its proxy statement reasons why it
believes shareholders should not vote in favor of
my proposal, and I disagree Wlth some of its
statements? ,

(1) The company may elect to include in its
proxy- statement reasons why it believes share-
holders should vote against your proposal. The
company is allowed to make arguments reflect-
ing its own point of view, just as you may ex-
press your own point of view in your proposal’s
supporting statement.

(2) However, if you believe that the companys
opposition to your proposal contains materially
false or misleading statements that may violate
our anti-fraud rule, §240.14a-9, you should
promptly send to the Commission staff and the
company a letter explaining the reasons for your

view, along with a copy of the company’s state-

ments opposing your proposal. To the extent.

possible, your letter should include specific fac-
tual information demonstrating the inaccuracy

of the company’s claims. Time permitting, you.

may wish to try to work out your differences
with the company by yourself before contac_ting
the Commission staff.

(3) We require the company to send you a copy
of its statements opposing your proposal before
it mails its proxy materials, so that you may
bring to our attention any materially false or mis-
leading statements, under the following time-
frames:

(i) If our no-action response requlres that you
make revisions to your proposal or supporting
statement as a condition to requiring the com-
pany to include it in its proxy materials, then the
company must provide you with a copy of its op-

. position statements no later than 5 calendar days

after the company receives a copy of your re-
vised proposal; or

(i) In all other cases, the company must pro-
vide you with a copy of its opposition statements
no later than 30 calendar days before its files de-
finitive copies of its proxy statement and form of
proxy under § 240.14a-6,

Rule 14a-9. False or misleading statements.
(a) No solicitation subject to this regulation

shall be made by means of any proxy statement, .

form of proxy, notice of meeting or other com-

munication, written or oral, containing any state-

ment which, at the time and in the light of the cir-
cumstances under which it is made, is false or
misleading with respect to any material fact, or
which omits to state any material fact necessary
in order to make the statements therein not false
or misleading or necessary to correct any state-
ment in any earlier communication with respect
to the solicitation of a proxy for the same meet-
ing or subject matter which has become false or
misleading.

(b) The fact that a proxy statement, form of

proxy or other soliciting material has been filed .

with or examined by the Commission shall not
be deemed a finding by the Commission that
such material is accurate or complete or not

- false or misleading, or that the Commission has

passed upon the merits of or approved any state-

ment conta
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AMENDED AND RESTATED BYLAWS
OF
NAPRO BIOTHERAPEUTICS, INC.

(hereinafter called the “Corporation”)

ARTICLE 1

Offices and Agent

Section 1. Principal Office. The principal office of the Corporation may be located within or
without the State of Delaware, as designated by the board of directors. The Corporation may have other offices and
places of business at such places within or without the State of Delaware as shall be determined by the directors.

Section 2. Registered Office and Agent. The Corporation shall have and maintain at all times (a) a
registered office in the State of Delaware, which office shall be located at 1209 Orange Street, Wilmington,
Delaware 19801, and (b) a registered agent located at such address whose name is The Corporation Trust Company,
until changed from time to time as provided by the General Corporation Law of the State of Delaware (“Delaware

Corporation Law”).

ARTICLE I

Meetings of Stockholders

Section 1. Place of Meetings. All meetings of stockholders of the Corporation shall be held within
or without the State of Delaware as may be designated by the board of directors or the president, or, if not
designated, at the registered office of the Corporation.

Section 2. Annual Meetings. The annual meeting of stockholders for the election of directors and
for the transaction of such other business as may properly be brought before the meeting shall be held on such date
and at such time as determined by resolution of the Board of directors. If, at the place of the meeting, this date shall
fall upon a legal holiday, then such meeting shall be held on the next succeeding business day at the same hour. If
no annual meeting is held in accordance with the foregoing provisions, the board of directors shall cause the meeting
to be held as soon thereafter as convenient. If no annual meeting is held in accordance with the foregoing
provisions, a special meeting may be held in lieu of the annual meeting, and any action taken at that special meeting
shall have the same effect as if it had been taken at the annual meeting, and in such case all, references in these
Bylaws to the annual meeting of stockholders shall be deemed to refer to such special meeting.

Section 3. Special Meetings. Unless otherwise prescribed by law or by the Certificate of
Incorporation, special meetings of stockholders, for any purpose or purposes, may be called only by either the
Chairman, if there be one, or the President, and shall be called by the Secretary or any Assistant Secretary, if there
be one, at the request in writing of a majority of the Board of Directors. Such request shall state the purpose or
purposes of the proposed meeting. Upon receipt of such written request, the president shall fix a date and time for
such meeting which such date shall be within ten business days of the proposed date specified in the written request.
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Section 4. Notice of Meeting. Except as otherwise provided in these Bylaws or Delaware
Corporation Law, written notice of any meeting of stockholders stating the place, date and hour of the meeting and,
in the case of a special meeting, the purpose for which the meeting is called, shall be delivered either personally or
by mail to each stockholder of record entitled to vote at such meeting not less than ten nor more than sixty days
before the date of the meeting. If mailed, such notice shall be deemed to be delivered as to any stockholder of
record when deposited in the United States mail addressed to the stockholder at his address as it appears on the stock
transfer books of the Corporation, with postage prepaid. When a meeting is adjourned to another time or place,
notice need not be given of the adjourned meeting if the time and place thereof are announced at the meeting at
which the adjournment is taken. At the adjourned meeting the Corporation may transact any business which might
have been transacted at the original meeting. If the adjournment is for more than thirty days, or if after the
adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given
to each stockholder of record entitled to vote at the meeting.

Section 5. Waiver of Notice. Any stockholder, either before or after any stockholders’ meeting, may
waive in writing notice of the meeting, and his waiver shall be deemed the equivalent of giving notice. Attendance
at a meeting by a stockholder shall constitute a waiver of notice, except when the stockholder attends a meeting for
the express purpose of objecting, at the beginning of the meeting, to the transaction of any business because the
meeting is not lawfully called or convened.

Section 6. Fixing of Record Date. For the purpose of determining the stockholders entitled to notice
of or to vote at any meeting of stockholders or any adjournment thereof, or entitled to receive payment of any
dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change,
conversion or exchange of stock or for the purpose of any other lawful action, the board of directors of the
Corporation may fix, in advance, a record date which shall be not more than sixty (60) days nor less than ten (10)
days prior to the date of such meeting, nor more than sixty (60) days prior to any other action. If no record date is
fixed, the record date for determining the stockholders entitled to notice of or to vote at a meeting of stockholders
shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at
the close of business on the day next preceding the day on which the meeting is held. The record date for
determining stockholders for any other purpose shall be at the close of business on the day on which the board of
directors adopts the resolution relating thereto. A determination of stockholders of record entitled to notice of or
vote at a meeting of stockholders shall apply to any adjournment of the meeting, provided, however, that the board
of directors may fix a new record date for the adjourned meeting.

Section 7. Notice of Business. At any meeting of the stockholders of the Corporation, only such
proper business shall be conducted as shall have been brought before the meeting (i) by or at the direction of the
Board of Directors or (ii) by any stockholder of the Corporation who is a stockholder of record at the time of giving
of the notice provided for in this Section 7, who shall be entitled to vote at such meeting and who complies with the
notice procedures set forth in this Section 7. For business to be brought before a meeting of stockholders by a
stockholder, the stockholder shall have given timely notice thereof in writing to the Secretary of the Corporation.
To be timely, a stockholder’s notice shall be delivered to or mailed and received at the principal executive office of
the Corporation not less than 50 days nor more than 75 days prior to the meeting; provided, however, that in the
event that less than 60 days’ notice or prior public disclosure of the date of the meeting is given or made to
stockholders, notice by the stockholder to be timely must be so received not later than the close of business on the
tenth day following the day on which such notice of the date of the meeting was mailed or such public disclosure
was made, whichever first occurs. Such stockholder’s notice to the Secretary of the Corporation shall set forth as to
each matter the stockholder proposes to bring before the meeting (i) a brief description of the business desired to be
brought before the meeting, the reasons for conducting such business at the meeting and, in the event that such
business includes a proposal to amend any document, including these Bylaws, the language of the proposed
amendment, (ii) the name and address, as they appear on the Corporation’s books, of the stockholder proposing such
business, (iii) the class and number of shares of capital stock of the Corporation which are beneficially owned by
such stockholder and (iv) any material interest of such shareholder in such business. Notwithstanding anything in
these Bylaws to the contrary, no business shall be conducted at a meeting of the stockholders except in accordance
with the procedures set forth in this Section 7. The chairman of the meeting of stockholders shall, if the facts
warrant, determine and declare to the meeting that business was not properly brought before the meeting and in
accordance with the provisions of these Bylaws, and if he should so determine, he shall so declare to the meeting
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and any such business not properly brought before the meeting shall not be transacted. Notwithstanding the
foregoing provisions of this Section 7, a stockholder shall also comply with all applicable requirements of the
Securities and Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder with
respect to matters set forth in this Section 7.

Section 8. Quorum. Except as otherwise provided by law or by the Certificate of Incorporation, the
holders of a majority of the capital stock issued and outstanding and entitled to vote thereat, present in person or
represented by proxy, shall constitute a quorum at all meetings of the stockholders for the transaction of business.

If, however, such quorum shall not be present or represented at any meeting of the stockholders, the stockholders
entitled to vote thereat, present in person or represented by proxy, shall have power to adjourn the meeting from
time to time, without notice other than announcement at the meeting, until a quorum shall be present or represented.
At such adjourned meeting at which a quorum shall be present or represented, any business may be transacted which
might have been transacted at the meeting as originally noticed. If the adjournment is for more than thirty days, or if
after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall
be given to each stockholder entitled to vote at the meeting.

Section 9. Voting. Unless otherwise required by law, the Certificate of Incorporation or these
Bylaws, any question brought before any meeting of stockholders shall be decided by the vote of the holders of a
majority of the stock represented and entitled to vote thereat. Each stockholder shall have one vote for each share of
stock entitled to vote held of record by such stockholder and a proportionate vote for each fractional share so held,
unless otherwise provided in the Certificate of Incorporation. The Board of Directors, in its discretion, or the officer
of the Corporation presiding at a meeting of stockholders, in his discretion, may require that any votes cast at such
meeting shall be cast by written ballot.

: Persons holding stock in a fiduciary capacity shall be entitled to vote the shares so held. Persons whose
stock is pledged shall be entitled to vote, unless in the transfer by the pledgor on the books of the Corporation he has
expressly empowered the pledgee to vote thereon, in which case only the pledgee, or his proxy, may represent such
stock and vote thereon.

If shares having voting power stand of record in the names of two or more persons, whether fiduciaries,
members of a partnership, joint tenants, tenants in common, tenants by the entirety, or otherwise, or if two or more
persons have the same fiduciary relationship respecting the same shares, uniess the secretary of the Corporation is
given written notice to the contrary and is furnished with a copy of the instrument or order appointing them or
creating the relationship wherein it is so provided, their acts with respect to voting shall have the following effect:
(1) if only one votes, his act binds all; (ii) if more than one vote, the act of the majority so voting binds all; and (iii) if
more than one vote, but the vote is evenly split on any particular matter, each fraction may vote the securities in
question proportionately, or any person voting the shares or a beneficiary, if any, may apply to the Court of
Chancery or any court of competent jurisdiction in the State of Delaware to appoint an additional person to act with
the persons so voting the shares. The shares shall then be voted as determined by a majority of such persons and the
person appointed by the Court. If a tenancy is held in unequal interests, a majority or even-split for the purpose of
this subsection shall be a majority or even-split in interest.

Section 10. Proxies. A stockholder entitled to vote at a meeting of stockholders may authorize
another person or persons to act for him by proxy. No proxy shall be voted or acted upon after three (3) years from
its date, unless the proxy provides for a longer period.

Section 11. List of Stockholders Entitled to Vote. The officer of the Corporation who has charge of
the stock ledger of the Corporation shall prepare and make, at least ten days before every meeting of stockholders, a
complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the
address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be
open to the examination of any stockholder, for any purpose germane to the meeting, during ordinary business
hours, for a period of at least ten days prior to the meeting, either at a place within the city where the meeting is to
be held, which place shall be specified in the notice of the meeting, or, if not so specified, at the place where the




meeting is to be held. The list shall also be produced and kept at the time and place of the meeting during the whole
time thereof, and may be inspected by any stockholder of the Corporation who is present.

Section 12. Stock Ledger. The stock ledger of the Corporation shall be the only evidence as to who
are the stockholders entitled to examine the stock ledger, the list required by Section 11 of this Article II or the
books of the Corporation, or to vote in person or by proxy at any meeting of stockholders.

ARTICLE 111
Directors

Section 1. Duties and Powers. The business of the Corporation shall be managed by or under the
direction of the Board of Directors which may exercise all such powers of the Corporation and do all such lawful
acts and things as are not by statute or by the Certificate of Incorporation or by these By-Laws directed or required
to be exercised or done by the stackholders.

Section 2. Classes; Number of Directors.

(a) The Board of Directors shall be divided into three classes, designated as Class I, Class I1
and Class III. Each class shall consist, as nearly as may be possible, of one-third of the total number of directors
constituting the entire Board of Directors. At the 1996 annual meeting of stockholders, Class I directors were
elected for a one-year term, Class II directors for a two-year term and Class III directors for a three year term. At
each succeeding annual meeting of stockholders beginning in 1997, successors to the Class of directors whose term
expires at such annual meeting shall be elected to a three-year term. If the number of directors is changed, any
increase or decrease shall be apportioned among the Classes so as to maintain the number of directors in each Class
as nearly equal as possible, and any additional director of any Class who is elected to fill a vacancy resulting from
an increase in such class shall hold office for a term that shall coincide with the remaining term of such Class, but in
no case will a decrease in the number of directors shorten the term of any incumbent director. :

. (b) Except for the directors, if any, elected under specified circumstances pursuant to Section
III of Article Four of the Certificate of Incorporation of the Corporation by the holders of any class or series of
Preferred Stock, the exact number of directors of the Corporation shall be determined from time to time by
resolution of the Board of Directors.

Section 3. Election of Directors. Except as provided in this Section 3 and subject to the right to
elect additional directors under specified circumstances which may be granted, pursuant to the provisions of Section
11T of Article Four of the Certificate of Incorporation of the Corporation, to the holders of any class or series of
Preferred Stock, directors shall be elected by a majority of the votes cast at annual meetings of stockholders, and
each director so elected shall hold office until his successor is duly elected and qualified, or until his earlier
resignation or removal. Directors need not be stockholders. Only persons who are nominated in accordance with
the following procedures shall be eligible for election by the stockholders as directors of the Corporation.
Nominations of persons for election as directors of the Corporation may be made at a meeting of stockholders (a) by
or at the direction of the Board of Directors, (b) by any nominating committee or persons appointed by the Board of
Directors or (c) by any shareholders of the Corporation entitled to vote for the election of directors at the meeting
who complies with the notice procedures set forth in this Section 3. Such nominations, other than those made by or
at the direction of the Board of Directors, shall be made pursuant to timely notice in Writing to the Secretary of the
Corporation. To be timely, a stockholder’s notice shall be delivered to or mailed and received at the principal
executive office of the Corporation not less than 50 days nor more than 75 days prior to the meeting; provided;
however, that in the event that less than 60 days’ notice or prior public disclosure of the date of the meeting is given
or made to stockholders, notice by the stockholders to be timely must be so received not later than the close of
business on the tenth day following the day on which such notice of the date of the meeting was mailed or such




public disclosure was made, whichever first occurs. Such stockholder’s notice to the Secretary of the Corporation
shall set forth (a) as to each person whom the stockholder proposes to nominate for election or reelection as a
director, (i) the name, age, business address and residence address of the person, (ii) the principal occupation or
employment of the person, (iii) the class and number of shares of capital stock of the Corporation which are
beneficially owned by the person and (iv) any other information relating to the person that is required to be disclosed
in solicitations for proxies for election of directors pursuant to Regulation 14A under the Securities Exchange Act of
1934, as now or hereafter amended; and (b) as to the stockholder giving the notice (i) the name and record address
of such stockholder and (ii) the class and number of shares of capital stock of the Corporation which are beneficially
owned by such stockholder. The Corporation may require any proposed nominee to furnish such other information
as may reasonably be required by the Corporation to determine the eligibility of such proposed nominee to serve as a
director of the Corporation. No person shall be eligible for election by the stockholders as a director of the
Corporation unless nominated in accordance with the procedures set forth herein. The chairman of the meeting of
the stockholders shall, if the facts warrant, determine and declare to the meeting that nomination was not made in
accordance with the foregoing procedure, and if he should so determine, he shall so declare to the meeting and the
defective nomination shall be disregarded.

Section 4. Vacancies and Additional Directorships. Except as otherwise provided pursuant to
Section I1I of Article Four of the Certificate of Incorporation of the Corporation in connection with rights to elect
additional directors under specified circumstances which may be granted to the holders of any class or series of
Preferred Stock, vacancies and newly created directorships resulting from any increase in the authorized number of
directors shall be filled solely by a majority of the directors then in office, though less than a quorum, or by a sole
remaining director, and the directors so chosen shall hold office until their successors are duly elected and qualified,
or until their earlier resignation or removal.

Section 5. Resignation. Any director may resign by delivering his written resignation to the
Corporation at its principal office addressed to the president or secretary. Such resignation shall be effective upon
receipt unless it is specified to he effective at some other time or upon the happening of some other event.

Section 6. Removal. Except as otherwise provided pursuant to Section III of Article Four of the
Certificate of Incorporation of the Corporation in connection with rights to elect additional directors under specified
circumstances which may be granted to the holders of any class or series of Preferred Stock, any director or the
entire Board of Directors may be removed only for cause by the affirmative vote of the holders of at least 80% of the
voting power of all of the capital stock of the Corporation entitled to vote generally in the election of directors,
voting together as a single class.

Section 7. Interested Directors. No contract or transaction between the Corporation and one or more
of its directors or officers, or between the Corporation and any other corporation, partnership, association, or other
organization in which one or more of its directors or officers are directors or officers, or have a financial interest,
shall be void or voidable solely for this reason, or solely because the director or officer is present at or participates in
the meeting of the Board of Directors or committee thereof which authorizes the contract or transaction, or solely
because his or their votes are counted for such purpose if (i) the material facts as to his or their relationship or
interest and as to the contract or transaction are disclosed or are known to the Board of Directors or the committee,
and the Board of Directors or committee in good faith authorizes the contract or transaction by the affirmative votes
of a majority of the disinterested directors , even though the disinterested directors be less than a quorum; or (ii) the
material facts as to his or their relationship or interest and as to the contract or transaction are disclosed or are known
to the stockholders entitled to vote thereon, and the contract or transaction is specifically approved in good faith by
vote of the stockholders; or (iii) the contract or transaction is fair as to the Corporation as of the time it is authorized,
approved or ratified, by the Board of Directors, a committee thereof or the stockholders. Common or interested
directors may be counted in determining the presence of a quorum at a meeting of the Board of Directors or of a
committee which authorizes the contract or transaction.




Section 8. Committees. The board of directors may, by a resolution passed by a majority of the
whole board of directors, designate one or more committees, each committee to consist of one or more of the
directors of the Corporation. The board may designate one or more directors as alternate members of any
committee, who may replace any absent or disqualified member at any meeting of the committee. In the absence or
disqualification of a member of a committee, the member or members of the committee present at any meeting and
not disqualified from voting, whether or not he or they constitute a quorum, may unanimously appoint another
member of the Board of Directors to act at the meeting in the place of the absent or disqualified member. Any such
committee, to the extent provided in the resolution of the board of directors and subject to the provisions of
Delaware Corporation Law, shall have and may exercise all the powers and authority of the board of directors in the
management of the business and affairs of the Corporation, and may authorize the seal of the Corporation to be
affixed to all such papers which may require it. Each such committee shall keep minutes and make such reports as
the board of directors may from time to time request. Except as the board of directors may otherwise determine, any
committee may make rules for the conduct of its business, but, unless otherwise provided by the directors or in such
rules, its business shall be conducted as nearly as possible in the same manner as is provided in these Bylaws for the
board of directors.

Section 9. Compensation. The directors may be paid their expenses, if any, of attendance at each
meeting of the Board of Directors and may be paid a fixed sum for attendance at each meeting of the Board of
Directors or a stated salary as director. No such payment shall preclude any director from serving the Corporation in
any other capacity and receiving compensation therefor. Members of special or standing committees may be
allowed like compensation for attending committee meetings.

ARTICLE IV

Meetings of the Board

Section 1. Place of Meetings. The regular or special meetings of the board of directors or any
committee designated by the board shall be held at the principal office of the Corporation or at any other place
within or without the State of Delaware that a majority of the board of directors or any such committee, as the case
may be, may designate from time to time by resolution.

Section 2. Regular Meetings. The board of directors shall meet each year immediately after and at
the same place as the annual meeting of the stockholders, or at such other locale in the vicinity as such place as to
which the directors are given prior written notice, for the purpose of electing officers and transacting such other
business as may come before the meeting. The board of directors or any committee designated by the board may
provide, by resolution, for the holding of additional regular meetings within or without the State of Delaware
without notice of the time and place of such meeting other than such resolution; provided that any director who is
absent when such resolution is made shall be given notice of said resolution.

Section 3. Special Meetings. Special meetings of the board of directors or any committee
designated by the board may be held at any time and place, within or without the State of Delaware, designated in a
call by the chairman of the board, if any, by the president or by a majority of the members of the board of directors
or any such committee, as the case may be.

Section 4. Notice of Special Meetings. Except as otherwise provided by these Bylaws or the laws of
the State of Delaware, written notice of each special meeting of the board of directors or thereof setting forth the
time and place of the any committee thereof setting forth the time and place of the meeting shall be given to each
director by the secretary or by the officer or director calling the meeting not less than twenty-four hours prior to the
time fixed for the meeting or, in the case of notice by mail, not less than forty-eight hours before the date of the
meeting. Notice of special meetings may be either given personally, personally by telephone, or by sending a copy
of the notice through the United States mail or by telegram, telex or telecopy, charges prepaid, to the address of each




director appearing on the books of the Corporation. If mailed, such notice shall be deemed to be delivered when
deposited in the United States mail so addressed, with postage prepaid thereon. If notice be given by telegram, telex
or telecopy, such notice shall be deemed to be delivered when the telegram, telex or telecopy, is delivered to the
telegraph, telex or telecopy operator. Neither the business to be transacted at, nor the purpose of, any regular or
special meeting of the board of directors need be specified in the notice or waiver of notice of such meeting.

Section 5. Waiver of Notice. A director may waive, in writing, notice of any special meeting of the
board of directors or any committee thereof, either before, at, or after the meeting; and his waiver shall be deemed
the equivalent of giving notice. By attending or participating in a regular or special meeting, a director waives any
required notice of such meeting unless the director, at the beginning of the meeting, objects to the holding of the
meeting or the transacting of business at the meeting.

Section 6. Quorum and Action. At meetings of the board of directors or any committee designated
by the board, a majority of the total number of directors, or a majority of the members of any such committee, as the
case may be, shall constitute a quorum for the transaction of business. In the event one or more of the directors shall
be disqualified to vote at any meeting, then the required quorum shall be reduced by one for each such director so
disqualified; provided, however, that in no case shall less than one-third (1/3) of the number so fixed constitute a
quorum. If a quorum is present, the act of the majority of directors in attendance shall be the act of the board of
directors or any committee thereof, as the case may be, unless the act of a greater number is required by these
Bylaws, the Certificate of Incorporation or Delaware Corporation Law. If a quorum shall not be present at any
meeting of the board of directors, the directors present thereat may adjourn that meeting from time to time, without
notice other than announcement at the Meeting, until a quorum shall be present.

Section 7. Presumption of Assent. A director who is present at a meeting of the board of or a
committee thereof when action is taken is deemed to have assented to the action taken unless: (i) he objects at the
beginning of such meeting to the holding of the meeting or the transacting of business at the meeting; (ii) he
contemporaneously requests that his dissent from the action taken be entered in the minutes of such meeting; or (iii)
he gives written notice of his dissent to the presiding officer of such meeting before its adjournment or to the
secretary of the Corporation immediately after adjournment of such meeting. The right of dissent as to a specific
action taken at a meeting of a board or a committee thereof is not available to a director who votes in favor of such
action.

Section 8. Actions of Board. Unless otherwise provided by the Certificate of Incorporation or these
Bylaws, any action required or permitted to be taken at any meeting of the Board of Directors or of any committee
thereof may be taken without a meeting, if all the members of the Board of Directors or committee, as the case may
be, consent thereto in writing, and the writing or writings are filed with the minutes of proceedings of the Board of
Directors or commiittee.

Section 9. Meetings by Means of Conference Telephone. Unless otherwise provided by the
Certificate of Incorporation or these Bylaws, members of the Board of Directors of the Corporation, or any
committee designated by the Board of Directors, may participate in a meeting of the Board of Directors or such
committee by means of a conference telephone or similar communications equipment by means of which all persons
participating in the meeting can hear each other, and participation in a meeting pursuant to this Section 9 shall
constitute presence in person at such meeting.

ARTICLE V

Officers and Agents

Section 1. Enumeration, Election and Term. The officers of the Corporation shall consist of a
president, a secretary, a treasurer and such other officers with such other titles as may be deemed necessary or




desirable by the board of directors, including one or more vice presidents, assistant treasurers and assistant
secretaries and a chairman of the board (who must be a director). Any number of offices may be held by the same
person, unless otherwise prohibited by law, and no officer need be a stockholder, director, except in the case of the
Chairman of the Board of Directors, or a resident of the State of Delaware. Except as otherwise provided by law,
the Certificate of Incorporation or these Bylaws, each officer shall hold office untii his successor is elected and
qualified or until his earlier death, resignation or removal. The officers of the Corporation shall be elected annually
by the board of directors at the first meeting of the board held after each annual meeting of the stockholders.

Section 2. General Duties. All officers and agents of the Corporation, as between themselves and
the Corporation, shall have such authority and shall perform such duties in the management of the Corporation as
may be provided in these Bylaws or as may be determined by resolution of the board of directors not inconsistent
with these Bylaws. In all cases where the duties of any officer, agent or employee are not prescribed by the Bylaws
or by the board of directors, such officer, agent or employee shall follow the orders and instructions of the president.

Section 3. Voting Securities Owned by the Corporation. Powers of attorney, proxies, waivers of
notice of meeting, consents and other instruments relating to securities owned by the Corporation may be executed
in the name of and on behalf of the Corporation by the President or any Vice President and any such officer may, in
the name of and on behalf of the Corporation, take all such action as any such officer may deem advisable to vote in
person or by proxy at any meeting of security holders of any corporation in which the Corporation may own
securities and at any such meeting shall possess and may exercise any and ali rights and power incident to the
ownership of such securities and which, as the owner thereof, the Corporation might have exercised and possessed if
present. The Board of Directors may, by resolution, from time to time confer like powers upon any other person or
persons.

Section 4. Vacancies. The board of directors may fill any vacancy occurring in any office for any
reason and may, in its discretion, leave any vacancy unfilled for such period as it may determine other than a
vacancy in the office of president or secretary. The officer so selected shall hold office until his successor is elected
and qualified or until his earlier death, resignation or removal.

Section 5. Compensation. The board of directors from time to time shall fix the compensation of
the officers of the Corporation. The compensation of other agents and employees of the Corporation may be fixed
by the board of directors, or by any committee designated by the board or by an officer to whom that function has
been delegated by the board.

Section 6. Resignation and Removal. Any officer may resign by delivering his written resignation
to the Corporation at its principal office addressed to the president or secretary. Such resignation shall be effective
upon receipt unless it is specified to be effective at some other time or upon the happening of some other event. Any
officer or agent of the Corporation may be removed, with or without cause, by a vote of the majority of the members
of the board of directors whenever in its judgment the best interests of the Corporation may be served thereby, but
such removal shall be without prejudice to the contract rights, if any, of the person so removed. Election or
appointment of an officer or an agent shall not of itself create contract rights.

Section 7. Chairman of the Board. The chairman of the board, if any, shall preside as chairman at
meetings of the stockholders and the board of directors. He shall, in addition, have such other duties as the board
may prescribe that he perform. At the request of the chief executive officer, the chairman of the board may, in the
case of the chief executive officer’s absence or inability to act, temporarily act in his place. In the case of death of
the chief executive officer or his inability to act, the chairman of the board shall perform the duties of the chief
executive officer, unless the board of directors, by resolution, provides otherwise.

Section 8. The Vice Chairman of the Board. The vice chairman of the board, if any, shall be the
Corporation's executive officer next in authority to the chairman of the board. The vice chairman of the board shall
assist the chairman of the board in the management of the business of the Corporation, and, in the absence of or




inability to act of the chairman of the board, shall preside at all meetings of the stockholders and the board of
directors and exercise the other powers and perform the other duties of the chairman of the board or designate the
executive officers of the Corporation by whom such other powers shall be exercised and other duties performed.
The vice chairman of the board shall have such other powers and duties as may from time to time be assigned by the
board of directors or by the chairman of the board. In the case of death of the chief executive officer or his inability
to act and the chairman of the board is unable to act in place of the chief executive officer, the vice chairman of the
board, shall perform the duties duties of the chief executive officer, unless the board of directors, by resolution,
provides otherwise. In addition to the foregoing, the vice chairman of the board shall have such other powers, duties
and authority as may be set forth elsewhere in these bylaws.

Section 9. Chief Executive Officer. The chief executive officer shall be the Corporation’s chief
executive officer and have general supervision of the business of the Corporation. At each annual meeting of the
stockholders, the chief executive officer shall give a report of the business of the Corporation for the preceding fiscal
year and shall perform whatever other duties the board of directors may from time to time prescribe. In the case of
the absence of or inability to act of the chairman of the board and the vice chairman, the chief executive officer shall
preside at meetings of the stockholders and directors and shall discharge the duties of the presiding officer.

Section 10. President. In the case of the absence of or the inability to act of the chairman, the vice
chairman, and the chief executive officer, the president shall preside at meetings of the stockholders and directors
and shall discharge the duties of the presiding officer. The president shall perform whatever other duties the board
of directors may from time to time prescribe.

Section 11. Vice Presidents. Each vice president shall have such powers and perform such duties as
the board of directors may from time to time prescribe or as the president may from time to time delegate to him. At
the request of the president, in the case of the president’s absence or inability to act, any vice president may
temporarily act in his place. In the case of the death of the president, or in the case of his absence or inability to act
without having designated a vice president or vice presidents to act temporarily in his place, the board of directors,
by resolution, may designate a vice president or vice presidents to perform the duties of the president. If no such
designation shall be made, all of the vice presidents may exercise such powers and perform such duties.

Section 12. Secretary. The secretary shall keep or cause to be kept in books provided for that
purpose, the minutes of the meetings of the stockholders, executive committee, if any, and any other committees,
and of the board of directors; shall see that all notices are duly given in accordance with the provisions of these
Bylaws and as required by law; shall be custodian of the records and of the seal of the Corporation and see that the
seal is affixed to all documents, the execution of which on behalf of the Corporation under its seal is duly authorized
and in accordance with the provisions of these Bylaws; and, in general, shall perform all duties incident to the office
of secretary and such other duties as may, from time to time, be assigned to him by the board of directors or by the
president. In the absence of the secretary or his inability to act, the assistant secretaries, if any, shall act with the
same powers and shall be subject to the same restrictions as are applicable to the secretary.

Section 13. Treasurer. The treasurer shall have custody of corporate funds and securities. He shall
keep full and accurate accounts of receipts and disbursements and shall deposit all corporate monies and other
valuable effects in the name and to the credit of the Corporation in the depository or depositories of the Corporation,
and shall render an account of his transactions as treasurer and of the financial condition of the Corporation to the
president and/or the board of directors upon request. Such power given to the treasurer to deposit and disburse
funds shall not, however, preclude any other officer or employee of the Corporation from also depositing and
disbursing funds when authorized to do so by the board of directors. The treasurer shall, if required by the board of
directors, give the Corporation a bond in such amount and with such surety or sureties as may be ordered by the
board of directors for the faithful performance of the duties of his office. The treasurer shall have such other powers
and perform such other duties as may be from time to time prescribed by the board of directors or the president. In
the absence of the treasurer or his inability to act, the assistant treasurers, if any, shall act with the same authority
and shall be subject to the same restrictions as are applicable to the treasurer.




Section 14. Delegation of Duties. Whenever an officer is absent, or whenever, for any reason, the
board of directors may deem it desirable, the board may delegate the powers and duties of an officer to any other
officer or officers or to any director or directors.

ARTICLE VI

Indemnification of Officers, Directors and Others

Section 1. Indemnification: Third Party Actions. The Corporation shall indemnify any person who
was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of the
Corporation) by reason of the fact that he or she is or was a director, officer, employee or agent, of the Corporation,
or is or was serving at the request of the Corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise, against expenses (including attorney's fees), judgments, fines and
amounts paid in settlement actually and reasonably incurred by him or her in connection with such action, suit or
proceeding if he or she acted in good faith and in a manner he or she reasonably believed to be in or not opposed to
the best interest of the Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause
to believe his or her conduct was unlawful. The termination of any action, suit or proceeding by judgment, order,
settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption
that the person did not act in good faith and in a manner which he or she reasonably believed to be in or not opposed
to the best interest of the Corporation, and, with respect to any criminal action or proceeding, had reasonable cause
to believe that his or her conduct was unlawful.

Section 2. Indemnification: Derivative Actions. The Corporation shall indemnify any person who
was or is a party or is threatened to be made a party 1o any threatened, pending or completed action or suit by or in
the right of the Corporation to procure a judgment in its favor by reason of the fact that he or she is or was a director,
officer, employee or agent of the Corporation, or is or was serving at the request of the Corporation as a director,
officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, against
expenses (including attorneys’ fees) actually and reasonably incurred by him or her in connection with the defense
or settlement of such action or suit if he or she acted in good faith and in a manner he or she reasonably believed to
be in or not opposed to the best interests of the Corporation and, except that no indemnification shall be made in
respect of any claim, issue or matter as to which such person shall have been-adjudged to be liable to the
Corporation unless and only to the extent that the court in which such action or suit was brought shall determine
upon application that, despite the adjudication of liability but in view of all the circumstances of the case, such
person is fairly and reasonably entitled to indemnity for such expenses which the court shall deem proper.

Section 3. Mandatory Indemnification. To the extent that a director or officer, employee or agent of
the Corporation has been successful on the merits or otherwise in defense of any action, suit or proceeding referred
to in Sections 1 and 2 of this Article VI or in defense of any claim, issue or matter therein, he or she shall be
indemnified against expenses (including attorneys’ fees) actually and reasonably incurred by him or her in
connection therewith.

Section 4. Authorization for Indemnification. Any indemnification under Sections 1 and 2 of this
Article VI (unless ordered by a court) shall be made by the Corporation only as authorized in the specific case upon
a determination that indemnification of the director, officer, employee or agent is proper in the circumstances
because he or she has met the applicable standard of conduct set forth in Sections 1 and 2 of this Article VI. Such
determination shall be made (1) by the board of directors by a majority vote of a quorum consisting of directors who
were not parties to such action, suit or proceeding, or (2} if such a quorum is not obtainable, or, even if obtainable a
quorum of disinterested directors so directs, by independent iegal counsel in a written opinion, or (3) by the
stockholders.




Section 5. Advance Payment of Expenses. Expenses incurred in defending a civil or criminal
action, suit or proceeding may be paid by the Corporation in advance of the final disposition of such action, suit or
proceeding upon receipt of an undertaking by or on behalf of the director or officer to repay such amount if it shall
ultimately be determined that he or she is not entitled to be indemnified by the Corporation as authorized in this
Article VI. Such expenses incurred by other employees and agents may be so paid upon such terms and conditions,
if any, as the board of directors deems appropriate.

Section 6. Non-exclusivity. The indemnification and advancement of expenses provided by, or
granted pursuant to, the other Sections of this Article VI shall not be deemed exclusive of any other rights to which
those seeking indemnification or advancement of expenses may be entitled under any bylaw, agreement, vote of
stockholders or disinterested directors or otherwise, both as to action in his or her official capacity and as to action in
another capacity while holding such office, and shall continue, unless otherwise provided when authorized or
ratified, as to a person who has ceased to be a director, officer, employee or agent and shall inure to the benefit of
the heirs, executors and administrators of such a person.

Section 7. Insurance. The Corporation shall have power to purchase and maintain insurance on
behalf of any person who is or was a director, officer, employee or agent of the Corporation or is or was serving at
the request of the Corporation as a director, officer, employee or agent of another corporation, partnership, joint
venture, trust or other enterprise against any liability asserted against him or her and incurred by him or her in any
such capacity, or arising out of his or her status as such, whether or not the Corporation would have the power to
indemnify him or her against such liability under the provisions of this Article VI.

Section 8. Definitions. For purposes of this Article VI, the following terms shall have the following
meanings:
(a) references to “the Corporation” shall include, in addition to the resulting corporation, any

constituent corporation (including any constituent of a constituent) absorbed in a consolidation or merger which, if
its separate existence had continued, would have had power and authority to indemnify its directors, officers,
employees or agents so that any person who is or was a director, officer, employee or agent of such constituent
corporation, or is or was serving at the request of such constituent corporation as a director, officer, employee or
agent of another corporation, partnership, joint venture, trust or other enterprise shall stand in the same position
under the provisions of this Article VI with respect to the resulting or surviving corporation as he or she would have
with respect to such constituent corporation if its separate existence had continued;

(b) references to “other enterprises” shall include empioyee benefit plans;
-]

(c) references to “fines” shall include any excise taxes assessed on a person with respect to an
employee benefit plan;

(d) references to “serving at the request of the Corporation” shall include any service as a
director, officer, employee or agent of the Corporation which imposes duties on, or involves services by, such
director, officer, employee, or agent with respect to an employee benefit plan, its participants, or beneficiaries; and

(e) a person who acted in good faith and in a manner he reasonably believed to be in the
interest of the participants and beneficiaries of an employee benefit plan shall be deemed to have acted in a manner
“not opposed to the interests of the Corporation” as referred to in this Article VI




ARTICLE VII

Capital Stock

Section 1. Certificates of Stock. The shares of the Corporation shall be represented by certificates,
provided that the board of directors of the Corporation may, by resolution, provide that some or all of any or all
classes or series of its stock shall be uncertificated shares. Any such resolution shall not apply to shares represented
by a certificate until such certificate is surrendered to the Corporation. Notwithstanding the adoption of such a
resolution by the board of directors, every holder of stock represented by certificates and upon request every holder
of uncertificated shares shall be entitled to have a certificate signed by, or in the name of the Corporation by the
chairman or vice chairman of the board of directors, or the president or vice president, and by the treasurer or an
assistant treasurer, or the secretary or an assistant secretary of the Corporation representing the number of shares
registered in certificate form. Any or all the signatures on the certificate may be a facsimile. In case any officer,
transfer agent, or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have
ceased to be such officer, transfer agent or registrar before such certificate is issued, it may be issued by the
Corporation with the same effect as if he were such officer, transfer agent or registrar at the date of issue.

Section 2. Issuance of Stock. Unless otherwise voted by the stockholders and subject to the
provisions of the Certificate of Incorporation, the whole or any part of any unissued balance of the authorized capital .
stock of the Corporation or the whole or any part of any unissued balance of the authorized capital stock of the
Corporation held in its treasury may be issued, sold, transferred or otherwise disposed of by resolution of the board
of directors in such manner, for such consideration and on such terms as the board of directors may determine.
Consideration for such shares of capital stock shall be expressed in dollars, and shall not be less than the par value or
stated value therefor, as the case may be. The par value for shares, if any, shall be stated in the Certificate of
Incorporation, and the stated value for shares, if any, shall be fixed from time to time by the board of directors.

Section 3. Lost Certificates. The board of directors may direct a new certificate to be
issued in place of any previously issued certificate alleged to have been destroyed or lost if the owner makes an
affidavit or affirmation of that fact and produces such evidence of loss or destruction as the board may require.
The board, in its discretion, may as a condition precedent to the issuance of a new certificate require the owner
to give the Corporation a bond as indemnity against any claim that may be made against the Corporation
relating to the allegedly destroyed or lost certificate.

Section 4. Transfer of Shares. Subject to applicable law, shares of stock of the Corporation
may be transferred on its books upon the surrender to the Corporation or its transfer agent of the certificates
representing such shares, if any, duly endorsed or accompanied by a written assignment or power of attorney
duly executed and with such proof of authority or authenticity of signature as the Corporation or its transfer
agent may reasonably require. In that event, the surrendered certificates shall be cancelled, new certificates
issued to the persons entitled to them, if any, and the transaction recorded on the books of the Corporation.

Section 5. Registered Stockholders. The Corporation shall be entitled to recognize the
exclusive right of a person registered on its books as the owner of shares to receive dividends, and to vote as
such owner, and to hold liable for calls and assessments a person registered on its books as the owner of shares,
and shall not be bound to recognize any equitable or other claim to or interest in such share or shares on the part
of the other person, whether or not it shall have express or other notice thereof, except as otherwise provided by
the laws of the State of Delaware.

Section 6. Stock Ledger. An appropriate stock journal and ledger shall be kept by the
secretary or such registrars or transfer agents as the directors by resolution may appoint in which all transactions
in the shares of stock of the Corporation shall be recorded.




Section 7. Restriction on Transfer of Shares. Notice of any restriction on the transfer of the
stock of the Corporation shall be placed on each certificate of stock issued or in the case of uncertificated shares
contained in the notice sent to the registered owner of such shares in accordance with the provisions of the
Delaware Corporation Law.

ARTICLE VIII
Disbursements

All checks or demands for money and notes of the Corporation shall be signed by such officer or officers or
such other person or persons as the Board of Directors may from time to time designate.

ARTICLE IX
Fiscal Year

The fiscal year of the Corporation shall be determined by the board of directors and set forth in the minutes of
the directors. Said fiscal year may be changed from time to time by the board of directors in its discretion.

ARTICLE X
Dividends

Dividends upon the capital stock of the Corporation, subject to the provisions of the Certificate of
Incorporation, if any, may be declared by the board of directors at any regular or special meeting, pursuant to
law. Dividends may be paid in cash, in property, or in shares of the capital stock, subject to the provisions of
the Certificate of Incorporation. Before payment of any dividend, there may be set aside out of any funds of the
Corporation available for dividends such sum or sums as the directors from time to time, in their absolute
discretion, think proper as a reserve or reserves to meet contingencies, or for equalizing dividends, or for
repairing or maintaining any property of the Corporation, or for such other purpose as the directors shall think
in the best interest of the Corporation, and the directors may modify or abolish any such reserve in the manner
in which it was created.

ARTICLE X1
Amendments

Notwithstanding anything contained in these Bylaws to the contrary, Sections 2, 3, 4 and 6 of Article III hereof
shall not be altered, amended or repealed and no provision inconsistent therewith shall be adopted without the
affirmative vote of the holders of at least 80% of the voting power of all of the capital stock of the Corporation
entitled to vote generally in the election of directors, voting together as a single class. Notwithstanding
anything contained in these Bylaws to the contrary, the affirmative vote of the holders of at Jeast 80% of the
voting power of all of the capital stock of the Corporation entitled to vote generally in the election of directors,
vating together as a single class, shall be required to alter, amend, repeal or adopt any provision inconsistent
with this Article XI. Subject to the foregoing, the board of directors may amend, supplement or repeal these
Bylaws or adopt new Bylaws, and all such changes shall affect and be binding upon the holders of all shares
heretofore as well as hereafter authorized, subscribed for or offered.




ARTICLE XII

Unless approved by the holders of a majority of the shares present and entitled to vote at a duly convened
meeting of stockholders, the Company shall not grant any stock options with an exercise price that is less than
100% of the fair market value of the underlying stock on the date of grant or reduce the exercise price of any
stock option granted under any existing or future stock option plan. This bylaw may not be amended or repealed
without the affirmative vote of the holders of a majority of the shares present and entitled to vote at a duly
convened meeting of stockholders.

ARTICLE XIII
Miscellaneous

Section 1. Gender. Whenever required by the context, the singular shall include the plural, the plural the
singular, and one gender shall include all genders.

Section2. Invalid Provision. The invalidity or unenforceability of any particular provision of these Bylaws
shall not affect the other provisions herein, and these Bylaws shall be construed in all respects as if such invalid
or unenforceable provision was omitted.

Section3.  Governing Law. These Bylaws shall be governed by and construed in accordance with the laws of

the State of Delaware.

1, Patricia A. Pilia, as Secretary of NaPro BioTherapeutics, Inc. hereby certify that the foregoing Amended and
Restated Bylaws were adopted by the Board of Directors of the Corporation effective as of December 11, 2000.

Patricia A. Pilia, Secretary




Exhibit 10.5
EMPLOYMENT AGREEMENT

THIS AGREEMENT (the "Agreement”) is entered into effective as of this 1st day of October, 2001 (the
"Effective Date"), by and between NaPro BioTherapeutics, Inc., a Delaware corporation (the "Company"), and
Leonard P. Shaykin ("Executive"). Certain capitalized terms used in this Agreement have the meaning set forth
in Paragraph 17 of this Agreement.

RECITALS

A. WHEREAS, Executive is currently employed by the Company; and

B. WHEREAS, the Company desires to secure the continued services of Executive as an employee of the
Company, and to provide for certain compensation and benefit arrangements for Executive in the event of
Executive's termination of employment under certain circumstances, and Executive is willing to enter into this
Agreement and perform such services.

TERMS AND CONDITIONS

In consideration of the respective covenants and agreements of the parties contained in this Agreement, the
parties agree as follows:

1. Employment Services . The Company hereby agrees to engage Executive, and Executive hereby agrees to
perform services for the Company, on the terms and conditions set forth in this Agreement. During the
Employment Period (as defined below), the Company and Executive agree that Executive will serve as an
executive officer of the Company in the position of Chief Executive Officer with the duties, responsibilities and
authority as set forth on Schedule A, or will have such other executive title and such other executive duties,
responsibilities and authority as Executive and the Company may agree upon from time to time, and will
perform such services of an executive and administrative character to the Company and its present or future
Subsidiaries consistent with the duties of the Company's other executive officers, as the Company's Board of
Directors (the "Board") may from time to time direct (the "Employment Services") or the Bylaws of the
Company may provide. The Employment Services shall commence upon the Effective Date of this Agreement
and terminate as provided in Paragraph 6 (the "Employment Period").

2. Performance .

(a) Executive shall report to the Board of Directors, and Executive shall devote such business time as he and the
Company reasonably believe is necessary to perform the Employment Services (except for permitted vacation
periods); provided, however, that (i) Executive shall be free to devote his business time to perform and engage
in other businesses not inconsistent with the terms of this Agreement; and (i1) Executive shall not, without his
consent, be required to devote more than 32 hours in any one week or 128 hours in any month to performing the
Employment Services, and subject to the terms of this Agreement, Executive may engage in independent
activities in areas unrelated to the Company's business or the Company's actual or demonstrably anticipated
business; and provided, further, that no such independent activities shall materially detract from the essentially
full time commitment of Executive to the business and affairs of the Company. Executive shall perform his




duties and responsibilities to the best of his abilities in a diligent, trustworthy, businesslike and professional
manner.

(b) Unless the Company and Executive otherwise agree, Executive shall perform the Employment Services at
the Company's executive offices and traveling on business as Executive and the Company shall reasonably
deem necessary. Unless the Company and Executive otherwise agree, Executive shall perform the Employment
Services at the Company's New York office and traveling on business as Executive and the Company shall
reasonably deem necessary.

3. Compensation .

(a) During the Employment Period, the Company will pay Executive for the Employment Services a base salary
(the "Base Salary") at the annual rate of two hundred and seventy thousand dollars ($270,000) or such other
increased rate as the compensation committee of the Board or Board committee performing equivalent functions
(the "Compensation Committee") (or if the Board has no Compensation Committee at the time, then the Board)
may designate from time to time, such salary to be paid at such periods as salary is paid to other executive
officers of the Company. The Compensation Committee (or the Board, if applicable) shall review the Base
Salary of the Executive at least annually on the anniversary of the Effective Date and may, in its sole discretion,
increase (but not decrease) such Base Salary from time to time. Payment of the Base Salary shall be subject to
the customary withholding tax and other employment taxes as required with respect to compensation paid by a
corporation to an employee.

(b) Executive may receive an annual bonus in such amount, if any, as the Compensation Committee (or if the
Board has no Compensation Committee at the time, then the Board), in its discretion, may award to Executive,
based upon Executive's and the Company's performance during each year of the Employment Period.

(c) The Executive shall be entitled to receive such stock options during the Employment Period as determined
from time to time by the Compensation Committee (or if the Board has no.Compensation Committee at the
time, then the Board).

4. Reimbursement for Expenses . The Company shall promptly reimburse Executive for all reasonable out-of-
pocket expenses incurred by him in the course of performing his duties under this Agreement, subject to the
Company's reasonable requirements with respect to reporting and documentation of such expenses.

5. Benefits . Executive shall be entitled to all fringe benefits offered by the Company and to participate in all of
the Company's employee benefit programs both on the same basis as available to executives of the Company,
and shall be entitled to such other benefits as may from time to time be made available to Executive. The
Company shall use commercially reasonable best efforts to obtain and keep directors’ and officers' liability
insurance coverage in effect in an amount equivalent to that of a well-insured, similarly-situated company;
provided, however, that the failure to obtain and keep such insurance in effect after the Company has exercised
such commercially reasonable best efforts shall not be a breach of the Company's obligations under this
Agreement. During the Employment Period, Executive shall be entitled to four weeks of paid vacation,
prorated, based on 80 hours worked per month during each year of the Employment Period, and may carry over
up to four weeks of vacation from one year to the next succeeding year only.

6. Term and Termination .




(a) Except as otherwise provided in this Agreement, the Employment Period shall terminate upon the earlier of:

(i) three years from the Effective Date hereof (the "Initial Term"); provided, however, that the Employment
Period shall be extended by one year after the Initial Term and each year thereafter on the anniversary of the
Effective Date of this Agreement (each such extension, a "Renewal Term") unless either Executive or the Board
shall have given written notice to the other party no later than 180 days prior to the commencement of any
Renewal Term of his or its desire to terminate the Employment Period on the date prior to the commencement

of such Renewal Term;

(i1) Executive's incapacity or permanent disability (which in either case shall be deemed to occur only in the
event Executive is unable to perform the Employment Services for 180 days in any 12-month period) or death;

- (iii) termination by Executive voluntarily or for Good Reason (as defined below);

(iv) termination by the Company with or without Cause (as defined below).

(b) If (i) the Employment Period is terminated by the Company without Cause, (ii) the Company fails to renew
this Agreement, or (iii) Executive resign for Good Reason, and provided that Executive has not breached the
provisions of Paragraphs 9, 10, 12, 13, 14, or 16 hereof in a manner that could adversely affect the Company,
the Company shall make the following payments to Executive within 15 days after the Termination Effective
Date (as defined below), subject in each case to any applicable payroll or other taxes required to be withheld: (i)
a lump sum amount equal to Executive's Base Salary based on Executive's Base Salary for the 12-month period
immediately preceding the Termination Effective Date; and (ii) a lump sum amount in cash equal to any
accrued but unpaid salary and bonus through the Termination Effective Date and unpaid salary with respect to
any vacation days accrued but not taken as of the Termination Effective Date. In addition, under the
circumstances specified in this Paragraph 6(b), all stock options granted to the Executive prior to October 1,
2001, that have not expired but otherwise would not be exercisable as of the Termination Effective Date
because of vesting requirements, shall be deemed fully vested and shall become fully exercisable as of the
Termination Effective Date under the terms of the applicable stock option plan under which such stock options
originally were granted. At Executive's election, the Company shall continue to provide Executive medical,
dental and any other health insurance, life insurance, accidental death and dismemberment insurance and
disability protection no less favorable to Executive and Executive's dependents covered thereby (including that
Executive shall remain obligated to continue to pay any costs or expenses which Executive would otherwise be
obligated to pay pursuant to such insurance or other protections provided pursuant to Paragraph 5 as in
existence on the Termination Effective Date) until the first to occur of (i) the date of Executive's re-employment
.and subsequent opportunity to participate in any health insurance program with comparable coverage provided
by such new employer, including without limitation, coverage with respect to any pre-existing conditions or (ii)
eighteen months after such Termination Effective Date.

(c) If a Change of Control (as defined below) occurs or is anticipated, and (i) the Employment Period is
terminated by the Company without Cause, (1i) Executive resigns for Good Reason, or (iii) the Company fails to
renew this Agreement, and provided that Executive has not breached the provisions of Paragraphs 9, 10, 12, 13,




14, or 16 hereof in a manner that could adversely affect the Company, then the Company shall make the
following payments to Executive within 15 days after the Termination Effective Date (as defined below),
subject in each case to any applicable payroll or other taxes required to be withheld: (i) a lump sum amount
equal to three hundred percent (300%) of Executive's Base Salary based on Executive's Base Salary for the 12-
month period immediately preceding the Termination Effective Date; (ii) a lump sum amount in cash equal to
any accrued but unpaid salary and bonus through the Termination Effective Date and unpaid salary with respect
to any vacation days accrued but not taken as of the Termination Effective Date; and (iii) a lump sum amount
equal to the greater of 100% of the prior year's bonus or 75% of the Executive's Base Salary, based on
Executive's Base Salary for the 12-month period immediately preceding the Termination Effective Date. At
Executive's election, the Company shall continue to provide Executive medical, dental and any other health
insurance, life insurance, accidental death and dismemberment insurance and disability protection no less
favorable to Executive and Executive's dependents covered thereby (including that Executive shall remain
obligated to continue to pay any costs or expenses which Executive would otherwise be obligated to pay
pursuant to such insurance or other protections provided pursuant to Paragraph 5 as in existence on the date of
such termination) until the first to occur of (i) the date of Executive's re-employment and subsequent
opportunity to participate in any health insurance program with comparable coverage provided by such new
employer, including without limitation, coverage with respect to any pre-existing conditions or (ii) eighteen
months after such Termination Effective Date. ;

(d) Except as provided in Paragraphs 6(b) or (c), upon termination of the Employment Period, Executive shall
be entitled to receive only (i) accrued but unpaid salary and bonus through the date of such termination and (ii)
- unpaid salary with respect to any vacation days accrued but not taken as of the date of such termination.

(e) For purposes of this Agreement, "Cause" shall mean (i) the conviction (or plea of nolo contendere) of a
felony or a crime involving moral turpitude or the commission of any other act which has an adverse effect on
the Company and which involves dishonesty, disloyalty or fraud with respect to the Company or any of its
Subsidiaries, (ii) conduct bringing the Company or any of its Subsidiaries into substantial public disgrace or
disrepute, including, without limitation, such conduct resulting from repeated acts of alcohol or drug abuse, (iii)
continued failure by Executive to substantially perform his duties as reasonably directed by the Board for a
period of 15 days after the Board has made a written demand for substantial performance which specifically
identifies the manner in which the Board believes that Executive has not substantially performed his duties, or
(iv) gross negligence or misconduct not in good faith with respect to the Company or any of its Subsidiaries that
materially and adversely affects the Company, or (v) any other material breach of this Agreement which is not
cured within 15 days after Executive's receipt of written notice thereof.

(f) For purposes of this Agreement, termination of the Employment Period by Executive for "Good Reason"”
shall mean termination by Executive (i) within 90 days after Executive has been assigned, without Executive's
consent, to any duties substantially inconsistent with Executive's position, duties, responsibilities or status with
the Company as contemplated in Paragraph 1 of this Agreement; (ii) in anticipation of or following a Change of
Control, upon failure of the Company to pay Executive an annual bonus equal to the average amount of such
annual bonus paid to Executive during the three fiscal years of the Company immediately preceding the year in
which the Change of Control occurs; (iii) following a reduction of Executive's Base Salary in anticipation of or
following a Change of Control; (iv) if Executive is required to regularly perform the duties of Executive's
employment more than 50 miles from New York City; or (v) upon a material breach of this Agreement by the
Company which is not cured within 30 days after the Company's receipt of written notice thereof. Executive
shall provide written notice to the Company of any and all grounds that Executive alleges constitute "Good




Reason" and the Company shall have 30 days after receipt of such written notice to cure any such alleged
grounds for "Good Reason". If, following the expiration of such 30 day period, Executive still believes that
"Good Reason" exists for Executive's termination of Employment, the provisions of Paragraph 7 shall apply.

(2) For purposes of this Agreement, a "Change of Control" shall mean (i) any consolidation or merger of the
Company in which the Company is not the surviving or continuing corporation or pursuant to which shares of
the Company's common stock would be converted into cash, securities or other property, other than a merger of
the Company in which the holders of the Company's common stock immediately prior to the merger have
(directly or indirectly) at least an 80% ownership interest in the outstanding common stock of the surviving
corporation immediately after the merger, (ii) the acquisition by any person, together with all affiliates and
associates of such person, of beneficial ownership of securities of the Company that represent twenty five
percent (25%) or more of the outstanding voting securities of the Company, other than an acquisition of newly-
issued voting securities directly from the Company in a single transaction or series of related transactions as a
result of which the holders of the Company's voting securities immediately prior to the consummation of such
transaction or series of related transactions continue to hold securities representing a majority of the voting
power of all of the Company's outstanding voting securities, (iii) any sale, lease, exchange or other transfer (in
one transaction or a series of related transactions) of all, or substantially all, of the assets of the Company, (iv)
the stockholders of the Company approve any plan or proposal for the liquidation or dissolution of the
Company, (v) as a result of, or in connection with, any cash tender offer, exchange offer, merger or other
business combination, sale of assets, or an accumulation, directly or indirectly, by any person or group (other
than the Company, any Subsidiary, or any employee benefit plan sponsored or maintained by the Company or
any Subsidiary, or any trustee of such plan acting as trustee) of securities of the Company representing 25% or
more of the combined voting power of the Company's then outstanding securities, the members of the Board
immediately prior to the first public announcement relating to such event shall thereafter cease to constitute a
majority of the Board, or (vi) as a result of, or in connection with, any proxy or consent solicitation or contested
election, one or more members of the Board are elected in opposition to the nominees of the Board.

(h) Promptly (but in any event within 20 days) following any termination of the Employment Period, and as of
that date, the Company will notify Executive of the itemized and aggregate cash value of the payments and
benefits, as determined under Section 280G of the Internal Revenue Code (the "Code"), received or to be
received by Executive in connection with the termination of Executive's employment (whether payable pursuant
to the terms of this Agreement or otherwise). At the same time, the Company shall advise Executive of the
portion of such payments or benefits which constitute parachute payments within the meaning of the Code and
which may subject Executive to the payment of excise taxes pursuant to Section 4999 and the expected amount
of such taxes (such payments or benefits being hereinafter referred to as "Parachute Payments").

(i) Notwithstanding the provisions of Paragraph 6(c) hereof, if all or any portion of the payments or benefits
provided under Paragraph 6(c) either alone or together with other payments or benefits which Executive has
received or is then entitled to receive from the Company and any of its Subsidiaries would constitute Parachute
Payments, such payments or benefits provided to Executive under Paragraph 6(c) shall be reduced to the extent
necessary so that no portion thereof shall be subject to the excise tax imposed by Section 4999 of the Code; but
only if, by reason of such reduction, Executive's net after tax benefit shall exceed the net after tax benefit if such
reduction were not made. "Net after tax benefit" for purposes of this Paragraph 6(i) shall mean the sum of (i) the
total amount payable to Executive under Paragraph 6(c) hereof, plus (ii) all other payments and benefits which
Executive has received or is then entitled to receive from the Company and any of its subsidiaries that would
constitute a Parachute Payment, less (iii) the amount of federal income taxes payable with respect to the




payment and benefits described in (i) and (ii) above calculated at the maximum marginal income tax rate for
each year in which such payments and benefits shall be paid to Executive (based upon the rate in effect for such
year as set forth in the Code at the Termination Date), less (1v) the amount of excise taxes imposed with respect
to the payments and benefits described in (i) and (ii) above by Section 4999 of the Code.

For purposes of this Paragraph 6(i), Executive's base amount, the present value of the Parachute Payments, the
amount of the excise tax and all other appropriate matters shall be determined by the Company's independent
auditors in accordance with the principles of Section 280G of the Code and based upon the advice of tax
counsel selected by the Company, which tax counsel shall be reasonably satisfactory to Executive, provided,
however, that the applicable federal rate used for the purposes of calculating the present value of the Parachute
Payments shall be the federal rate in effect on the date of this Agreement.

7. Notice of Certain Termination . In the event that either (i) the Company shall terminate Executive for
Cause or (i1) Executive shall terminate for Good Reason, then any such termination shall be communicated by
written notice to the other party hereto. Any such notice shall specify (x) the effective date of termination of the
Employment Period, which, except as otherwise provided in Paragraph 6(f), shall not be more than 30 days after
the date the notice is delivered (the "Termination Effective Date") and (y) in reasonable detail the facts and
circumstances underlying a determination that the termination is for Cause or for Good Reason, as the case may
be. If within 15 days after any notice of termination of Executive for Cause by the Company is given, or if
within 15 days after the Company's 30 day cure period under Paragraph 6(f) has expired, the party receiving
such notice notifies the other party that a good faith dispute exists concerning the characterization of the
termination, the Termination Effective Date shall be the date on which such dispute is finally resolved either by
written agreement of the parties or by binding arbitration conducted pursuant to the rules of the American
Arbitration Association. Notwithstanding the pendency of any such dispute, the Company shall continue
Executive and Executive's dependents as participants in all medical, dental and any other health insurance, life
insurance, accidental death and dismemberment insurance and disability protection plans of the Company in
which Executive and Executive's dependents were participating when the notice giving rise to the dispute was
given, until the dispute is finally resolved. Benefits provided under this Paragraph 7 are in addition to all other
amounts due under this Agreement and shall not be offset against, or reduce any other amounts due under, this
Agreement.

8. Insurance . The Company may, at its election and for its benefit, insure Executive against accidental death,
and Executive shall submit to such physical examination and supply such information as may be required in

connection therewith.
9. Non-disclosure of Confidential Information .

(a) Unless Executive first secures written consent from the Company pursuant to procedures implemented by
Company after the date hereof, Executive shall not disclose or use at any time, either during the Employment
Period or thereafter, any Confidential Information (as defined in Paragraph 17) except to the extent Executive
reasonably believes is necessary to disclose or use such Confidential Information in performing the
Employment Services. Executive further agrees that Executive will use Executive's commercial best efforts to
safeguard the Confidential Information and protect it against disclosure, misuse, espionage, loss and theft,
including, without limitation, causing recipients of Confidential Information to enter into non-disclosure
agreements with the Company. Subject to the provisions of Paragraphs 10 and 13, nothing herein shall be
construed to prevent Executive from using Executive's general knowledge and skill after termination of this




agreement, whether Executive acquired such knowledge or skill before or during the Employment Period.

(b) In the event the Company has entered into confidentiality agreements with third parties (not including
Company employees) which contain provisions different from those set forth in this Agreement, Executive
agrees, in addition to the provisions of Paragraph 9(a), to comply with any such different provisions of which
Executive is notified by the Company.

10. Company Ownership of Intellectual Property . Executive hereby assigns to the Company all right, title
and interest in and to all Intellectual Property (as defined in Paragraph 17) contributed to or conceived or made
by Executive during the Employment Period and prior to the Employment Period during the period Executive
was employed by or engaged in research or development activities for or with the Company or its predecessors
and affiliates (whether alone or jointly with others) to the extent such Intellectual Property is not owned by the
Company as a matter of law. Executive shall promptly and fully communicate to the Company all Intellectual
Property conceived, contributed to or made by Executive and shall cooperate with the Company to protect the
Company's interests in such Intellectual Property including, without limitation, providing assistance in securing
patent protection and copyright registrations and signing all documents reasonably requested by the Company,
even if such request occurs after the Employment Period. The Company shall pay Executive's reasonable
expenses of cooperating with the Company in protecting the Company's interests in such Intellectual Property
unless the subject matter of the requested cooperation is related to actions taken or failed to be taken by
Executive wrongfully or otherwise not in good faith.

11. Executive's Rights . Paragraph 10 of this Agreement does not apply to an invention for which no
equipment, supplies, facilities or trade secret information of the Company was used and which was developed
entirely on Executive's own time, unless (a) the invention relates (i) to the business of the Company, or (ii) to
the Company's actual or demonstrably anticipated material research or development; or (b) the invention results
from any work performed by Executive for the Company. :

12. Return of Materials . Upon Termination of the Employment Period, or at any time reasonable requested by
the Company, Executive shall promptly deliver to the Company all copies of Confidential Information in
Executive's possession and control, including written records, manuals, lab notebooks, customer and supplier
lists and all other materials containing any Confidential Information. If the Company requests, Executive shall
provide written confirmation that Executive has returned all such materials. Subject to the provisions of this
Agreement, including, without limitation, Paragraph 11, notwithstanding anything in this Agreement to the
contrary, upon termination of the Employment Period, the Company, at Executive's request, shall promptly
return to Executive any equipment or other materials owned by Executive then being used by or then in the
possession of the Company.

13. Non-Competition . Executive acknowledges and agrees that Executive is considered to be part of the
professional, managerial and executive staff of the Company whose duties include the formulation and
execution of management policy, and that in the course of Executive's duties, Executive is permitted access to
Intellectual Property, which includes, among other things, trade secrets of the Company that the Company seeks
to protect from dissemination and disclosure. Executive acknowledges and agrees that during the Employment
Period and for a period of five years thereafter (the "Non-compete Period"), Executive will not, without the
prior written consent of the Company, directly or indirectly, provide products or services substantially similar to
the Employment Services to any business or entity that provides or offers or demonstrably plans to provide or
offer, products or services that (i) are the same as or substantially similar to the products or services provided by




the Company at any time during the Employment Period, (ii) relate to the Company's Intellectual Property
(whether the Company acquired such Intellectual Property pursuant to this Agreement or otherwise), or (iii)
relate to any subject matter of the Company's actual or demonstrably anticipated material research and
development during the Employment Period, including without limitation, taxol, taxanes and any other
compounds, within any geographical area in which the Company or any of its subsidiaries provide or plan to
provide such products or services.

14. Non-Solicitation . Executive acknowledges and agrees that during the Non-compete Period, Executive will
not (a) solicit, induce or attempt to induce, directly or indirectly, any employee of the Company to leave the
employment of the Company to work for Executive or for any other person, firm or corporation or (b) hire any
employee of the Company.

15. Acknowledgment of Reasonableness . Executive acknowledges and agrees that the limitations set forth in
Paragraphs 13 and 14 are reasonable with respect to scope, duration and geographic area and are properly
required for the protection of the legitimate business interest of the Company.

16. Further Assistance . During the Non-compete Period, Executive will not make any disclosure or other
communication to any person, issue any public statements or otherwise cause to be disclosed any information
which is designed, intended or might reasonably be anticipated to discourage any persons from doing business
with the Company or otherwise have a negative impact or adverse effect on the Company, except to the extent
such disclosure is required by law. During the Non-compete Period, Executive will provide assistance
reasonably requested by the Company in connection with actions taken by Executive during the Employment
Period, including but.not limited to assistance in connection with any lawsuits or other claims against the
Company arising from events during the Employment Period, provided that the Company shall reimburse all
reasonable expenses (including without limitation, reasonable loss of compensation from other sources resulting
from such assistance during normal business hours).

17. Certain Definitions .

" Affiliate " and " Associate " have the respective meanings ascribed to such terms in Rule 12b-2 of the General
Rules and Regulations under the Securities Exchange Act of 1934, as in effect on the date of this Agreement
(the "Exchange Act Rules"), and "Beneficial Ownership" has the meaning ascribed to such term in Rule 13d-3
of the Exchange Act Rules.

" Confidential Information " means all information (whether or not specifically labeled or identified as
confidential), in any form or medium, that is disclosed to, or developed or learned by Executive during the
Employment Period and prior to the Employment Period during the period Executive was employed by or
engaged in research or development activities for or with the Company or its predecessors and affiliates or that
relates to the business, products, services, customers, research or development of the Company, its Subsidiaries,
its Affiliates, or third parties with whom the Company, its Subsidiaries or its Affiliates does business or from
whom the Company or its Affiliates receives information. Confidential Information shall not include any
information that (i) has become publicly known through no wrongful act or breach of any obligation of
confidentiality, as evidenced by written records or documents; or (ii) was rightfully received by Executive on a
non-confidential basis from a third party (provided that such third party is not known to Executive to be bound
by a confidentiality agreement with the Company or another party), as evidenced by written records or
documents.




" Intellectual Property " means any idea, invention, design, development, device, method or process (whether or
not patentable or reduced to practice or including Confidential Information) and all related patents and patent
applications, any copyrightable work or mask work (whether or not including Confidential Information) and all
related registrations and applications for registration, and all other proprietary rights.

" Subsidiaries " means any corporation of which the securities having a majority of the voting power in electing
directors are, at the time of determination, owned by the Company, directly or through one of more

Subsidiaries.

18. Executive Representations . Executive hereby represents and warrants to the Company that (a) the
execution, delivery and performance of this Agreement by Executive does not and will not conflict with,
breach, violate or cause a default under any contract, agreement, instrument, order, judgment or decree to which
Executive is a party or by which he is bound, and (b) upon the execution and delivery of this Agreement by the
Company, this Agreement shall be the valid and binding obligation of Executive, enforceable in accordance
with its terms.

19. Company Representations . The Company hereby represents and warrants to Executive that (a) the
execution, delivery and performance of this Agreement by the Company does not and will not conflict with,
breach, violate or cause a default under any contract, agreement, instrument, order, judgment or decree to which
Company is a party or by which it is bound, and (b) upon the execution and delivery of this Agreement by
Executive, this Agreement shall be the valid and binding obligation of the Company, enforceable in accordance
with its terms.

20. Severability and Modification . If any provision of this Agreement shall be held or declared to be illegal,
invalid or unenforceable, such illegal, invalid or unenforceable provision shall not affect any other provision of
this Agreement, and the remainder of this Agreement shall continue in full force and effect as though such
provision had not been contained in this Agreement. If the scope of any provision in this Agreement is found to
be broad to permit enforcement of such provision to its full extent, Executive consents to judicial modification
of such provision and enforcement to the maximum extent permitted by law.

21. Notices . Except as otherwise expressly set forth in this Agreement, all notices, requests and other
communications to be given or delivered under or by reason of the provisions of this Agreement shall be in
writing and shall be given (and, except as otherwise provided in this Agreement, shall be deemed to have been
duly given if so given) when delivered if given in person or by telegram, three days after being mailed by first
class registered or certified mail, return receipt requested, postage prepaid, or one day after being sent prepaid
via reputable overnight courier to the parties at the following addresses (or such other address as shall be
furnished in writing by like notice; provided , however , that notice of change of address shall be effective only
upon receipt): :

Notices to Executive

Leonard P. Shaykin

c/o NaPro BioTherapeutics, Inc.




6304 Spine Road, Unit A
Boulder, Colorado 80301

Notices to Company

NaPro BioTherapeutics, Inc.

6304 Spine Road, Unit A

Boulder, Colorado 80301

Attn: VP, General Counsel

22. Entire Agreement . This Agreement contains the entire agreement between parties with respect to the

subject matter hereof and supersedes any previous understandings or agreements, whether written or oral,
regarding such subject matter.

23. Governing Law . All questions concerning the construction, validity and interpretations of this Agreement
will'be governed by the internal law, and not the law of conflicts, of the State of Colorado.

24. Survival . Paragraphs 6, 9, 10, 11, 12, 13, 14 and 16 and any other provision of this Agreement which by its
terms could survive termination of the Employment Period shall survive and continue in full force in
accordance with their terms notwithstanding any termination of the Employment Period.

25. Counterparts . This Agreement may be executed in separate counterparts, each of which is deemed to be
an original and all of which taken together constitute one and the same agreement.

26. Successors and Assigns . This Agreement is intended to bind and inure to the benefit of and be enforceable
by Executive, the Company and their respective successors and assigns; provided that in no event shall
Executive's obligations under this Agreement be delegated or transferred by Executive, nor shall Executive's
rights be subject to encumbrance or to the claims of Executive's creditors. This Agreement is for the sole benefit
of the parties hereto and shall not create any rights in third parties other than Executive's spouse or beneficiary
as expressly set forth herein.

27. Remedies . Except as otherwise provided in this Agreement, (i) each of the parties to this Agreement will be
entitled to enforce its rights under this Agreement specifically, to recover damages by reason of any breach of
any provision of this Agreement and to exercise all other rights to which it may be entitled and (ii) disputes
under this Agreement not finally resolved in writing by the parties within sixty days after one party gives notice
in good faith to the other party that a bona fide dispute exists shall be resolved pursuant to binding arbitration
conducted in Denver, Colorado in accordance with the rules of the American Arbitration Association. The
prevailing party in any such arbitration shall be entitled to have its costs and expenses (including reasonable
attorney's fees and expenses) relating to such arbitration paid by the other party if the arbitrator(s) conducting
such arbitration so determine. Notwithstanding the foregoing, the parties agree and acknowledge that money
damages may not be an adequate remedy for breach of the provisions of this Agreement and that any party may
in its sole discretion apply to any court of law or equity of competent jurisdiction for specific performance




and/or injunctive relief in order to enforce or prevent any violations of the provisions of this Agreement. The
prevailing party in any suit shall be entitled to recover reasonable attorneys fees and costs from the other party.

28. Modifications and Waivers . No provision of this Agreement may be modified, altered or amended except
by an instrument in writing executed by the parties hereto. No waiver by either party hereto of any breach by
the other party hereto of any term or provision of this Agreement to be performed by such other party shall be
deemed a waiver of similar or dissimilar terms or provisions at the time or at any prior or subsequent time.

29. Headings . The headings contained herein are solely for the purpose of reference, are not part of this
Agreement and shall not in any way affect the meaning or interpretation of this Agreement.

30. Notification of Subsequent Emplover . Executive agrees that the Company may present a copy of this
Agreement to any third party.

31. UNDERSTAND AGREEMENT . EXECUTIVE REPRESENTS AND WARRANTS THAT (a)
EXECUTIVE HAS READ AND UNDERSTOOD EACH AND EVERY PROVISION OF THIS
AGREEMENT, (b) EXECUTIVE HAS HAD THE OPPORTUNITY TO OBTAIN ADVICE FROM LEGAL
COUNSEL OF EXECUTIVE'S CHOICE, OTHER THAN COUNSEL TO THE COMPANY (WHO IS NOT
REPRESENTING THE EXECUTIVE), IN ORDER TO INTERPRET ANY AND ALL PROVISIONS OF
THIS AGREEMENT, (¢c) EXECUTIVE HAS HAD THE OPPORTUNITY TO ASK THE COMPANY
QUESTIONS ABOUT THIS AGREEMENT AND ANY OF SUCH QUESTIONS EXECUTIVE HAS ASKED
HAVE BEEN ANSWERED TO EXECUTIVE'S SATISFACTION, AND (d) EXECUTIVE HAS BEEN
GIVEN A COPY OF THIS AGREEMENT.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed on the day and
year first above written.

EXECUTIVE

/s/

Leonard P. Shaykin

NAPRO BIOTHERAPEUTICS, INC.

By:  /sf

Gordon Link, Vice President and Chief Financial Officer




TO: Grace Lee
Special Counsel
Office of the Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C 20549
Fax: (202)-942-9527

FROM: Daniel S. Sweigart
P.O. Box 11
Ephrata, PA 17522
Ph: (717)-534-7134

DATE: March 27, 2003

Re: NaPro BioTherapeutics Stockholder Proposal

Dear Ms. Lee:

When we spoke on the phone this past Monday (March 24), I indicated to you that I was
planning to respond to the issues raised in the March 19™ letter I received from James
Palenchar on March 22. 1 had hoped to have all of the information pulled together to
mail and fax to you by the end of this week. Unfortunately, I was called out of town on
business related travel soon after [ talked to you and haven’t had time to work on this. I
just got back in the office this afternoon and wanted to let you know that I will work on
my response over the weekend and will send to you by Express Mail and Fax on
Monday.

Hopefully, this slight delay in getting ry response back to the SEC will not be a problem.

My records show that NaPro allowed 13 days to elapse before responding to my March
5™ letter, which was received by them on March 6®. My response will be mailed within
9 days of receiving their last letter.

I appreciate your understanding in this matter.

Sincerely,

e o

Daniel S. Sweigart

.0l
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April 4, 2003

By Facsimile — 202-942-9527
And Express Mail

Ms. Grace Lee, Esq.

Special Counsel

Office ot the Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
450 Fifth Street, N.'W.

Washington, D.C. 20549

Re: NaPro BioTherapeutics, Inc.- Stockholder Proposal
Dear Ms. Lee:

I am writing to you concerning the shareholder proposal I submitted to NaPro
BioTherapeutics on February 11, 2003 for inclusion in their 2002 proxy statement. I
want to respond to a number of remaining issues on which NaPro believes they are
entitled to exclude my proposal from their proxy statement.

Please accept my apologies for not responding back to you sooner, however, I have been
out of the office on business travel the past two weeks. My fax to you on March 27
indicated that I intended to mail my response by March 31, however, I was only back in
the office for one day before I had to leave again on another assignment.

What follows are my responses to the specific issues raised in the March 6 and March 19
letters from Bartlit Beck Herman Palenchar & Scott, outside counse] for NaPro
Biotherapeutics. T will start with the March 19 letter, which acknowledges that a number
of the issues they identified in the March 6 letter have been adequately addressed and
they no longer intend to rely on those issues (and corresponding SEC rules) to exclude
my proposal from the proxy statement for the 2003 annual meeting of stockholders. 1
will be referring back to the more detailed March 6 letter as nceded, in addition to the
SEC Staff Legal Bulletin No. 14, dated July 13, 2001,

1. Rule 14a-8(d). NaPro states that they intend to continue to rely on this rule to
exclude my proposal, claiming that my revised Proposal and Supporting Statement
total 503 words. In counting the words in the proposal and supporting statement, it 15
my position that they have erroneously counted the words in the “title” and
“staternent of intent” (see bold italics in Exhibit 1) toward the 500-word limitation.
Section C-2(a) of the SEC Staff Legal Bulletin No. 14 states that the company may
count the words in the proposal’s “title” or “heading” only if the title and heading are,
in effect, arguments in support of the proposal. The wording highlighted in bold
italics in my proposal clearly does not pass this test and therefore should not be
counted toward the S00-word limitation. The title, Stockholder Proposal — NaPro
BioTherapeutics 2003 Annual Genera) Meeting, is clearly a generic title and is in no

':I'J
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way an argument in support of the proposal. Likewise, the “statement of intent” in
bold italics is simply a statement that I intend to introduce the following proposal.
That statement can in no way be construed as an argument in support of the proposal
and therefore, should not be counted toward the 500-word limit. When the words of
the proposal and supporting statement are correctly counted according to the
guideline in Section C-2(a) of the SEC Staff Legal Bulletin No. 14, the correct word
count is 486, not 503 as alleged by the company.

To further support my argument, I have enclosed a copy of a sharcholder proposal
included in the Hershey Foods Corporation 2002 Proxy Statement, labeled as Exhibit
2. The “title” and “statement of intent” were not counted in this proposal, which
results in a total of 491 words for the proposal and supporting statement. Had the
“title” and “statement of intent” been counted toward the 500-word limitation, the
shareholder proposal would have exceeded the 500-word limit by 38 words and
would have violated SEC Rule 14a-8(d).

I have enclosed a second example, labeled as Exhibit 3, which is a copy of two
shareholder proposals included in the Verizon Communications 2002 Proxy
Statement. The first proposal, shown as Item 4, would exceed the 500-word limit by
24 words if the “statement of intent” had been counted toward the 500-word limit.
The second proposal, shown as Item 5, would exceed the S00-word limit by 80 words
if the “statement of intent™ had been included in the count. Even without counting the
“statement of intent” in the second Verizon proposal, the total words add up to 538,
indicating that the 500-word limit is not strictly enforced.

The *“statements of intent” in all three of these examples are very similar to the
“staternent of intent” in my proposal in that the shareholders are simply stating their
name, address, number of shares they own and that they intend to submit an attached
proposal.

The company has erred on this issue and therefore cannot relay on Rule 14a-8(d) to
exclude my proposal from its Proxy Statement.

2. Rule 14a-8(c). NaPro states that they continue to believe that they are entitled to
exclude the Proposal under Rule 14a-8(c). They claim that my proposal consists of
three very different agenda items and therefore constitute more than one proposal. |
agree with the company that the item to disallow the re-pricing of existing stock
options cannot be included under the general heading of Executive Compensation.
The March 6 Bartlit Beck Herman Palenchar & Scott letter, page S, states that
disallowing option re-pricing is in effect a proposal to amend the Company’s bylaws.
In reality, this item in the proposal is a moot issue because the NaPro Bylaws already

" prohibit the re-pricing of options without the approval of the majority of the
shareholders. Article XII of the Company’s Bylaws provides as follows:



APR-04-2003 FR] 08:51 AM HFC ANALYTICAL RESEARCH FAX NC. 7175346132 P. 04

3-

Unless approved by the holders of a majority of the shares present and
entitled to vote at a duly convened meeting of stockholders, the Company
shall not ... reduce the exercise price of any stock option granted under
any existing or future stock option plan.

It is my position that the company should have cited Rule 14a-8(i)(10) to exclude the
option re-pricing part of my proposal because the disallowance of the re-pricing of
existing stock options has already been substantially implemented by the company
as set forth by Article XII of the Bylaws. Since it is a moot issue, | made a minor
modification to the Shareholder Proposal and removed the statement urging the Board
to disallow the re-pricing of existing stock options. The modified Proposal is
enclosed as Exhibit 4. The total number of words in the modified proposal is 498.

With the elimination of the item on disallowance of the re-pricing of existing options,
the remaining items in the Proposal — namely the recommendation to the Board to
eliminate bonuses and new option grants and reduce salaries by 30% - are all clearly
under the umbre'la of reducing Executive Compensation. These items are not three
separate Proposais as alleged by the company.

To illustrate this point more clearly, I refer you to the Yahoo Finance/Multex web
page for NaPro Biotherapeutics (Exhibit S). 2001 compensation is reported for the
top five executive officers of the company. In a column entitled “Pay”, a single
compensation figure is given for each officer. For example, “Pay” for the CEO,
Leonard Shaykin, is reported as $473K. In the footnote, “Pay” is defined as salary,
bonuses, etc. Option grants are customarily considered part of “Pay” at all publicly
held companies. It is my position that the company’s argument that these three
components of “Pay” are “three very different agenda iterns” is spurious and they
should not be permitted to exclude my Proposal on that basis.

3. Rule 14a-8(i}(2). NaPro continues to believe that it is entitled to exclude the first
of the revised Proposals from its proxy statement on the grounds that the proposal
would, if implemented, constitute a breach of the employment agreements under
Colorado contract law and could subject the Company to liability for damages. The
Company referenced a copy of a representative employment agreement, that of
NaPro’s CEO, which states that “The Compensation Committee shall review the Base
Salary of the Executive at least annually on the anniversary of the Effective Date and
may, in its sole discretion, increase (but not decrease) such Base Salary from time to
time.” The Effective Date of the aforementioned employment agreement for Leonard
P. Shaykin wass October 1, 2001, The terms of the agreernent are in force for three
years from the effective date.
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In order to address the issue raised by the Company under Rule 14a-8(i)(2), I added
the following statement to my proposal. “The Board shall implement this policy in
a manner that does not violate any existing employment agreement or equity
compensation plan.” There is nothing in the executive employment agreements that
would prohibit the Board from eliminating bonuses and new option grants. A salary
reduction, on the other hand, could not be implemented while an existing employment
contract is still in force. Salary reductions could only be applied to future contracts.
Executive salary reductions can be implemented after the current employment

contracts expire and new contracts are negotiated.

For example, Leonard P. Shaykin’s current contract expires on September 30, 2004.
If and when the Board renews Mr. Shaykin’s ¢ontract on October 1, 2004, salary
could be reduced by 30% at that time, provided that the Company has not been able
to achieve earnings from ongoing operations for two consecutive quarters or the
stock price fails to recover to a level of $5.00 per share or higher for thirty

consecutive trading days. (see Exhibit 4, Modified Shareholder Proposal).

One final point to be made on this issue is that the Proposal is worded as a

recommendation to the Board of Directors to take a certain course of action. A
recommendation is non-binding and as such, this Proposal would not cause the
Company to violate any state, federal, or foreign law to which it is subject...

4. Rule 14a-8(i)(3) and Rule 14a-9(a). The Company continues to allege that the
Proposal contains false and misleading statements of material fact and believes it is

entitled to exclude my proposal on that basis. I will address each of the Company’s

assertions individually:

o the Company’s paclitaxel business has generated “very little revenues” The
actual wording in my original propaosal is “very limited revenues”, which 1
believe is an accurate statement given that the Company has only achieved a
10% share of the paclitaxel market, making them a very minor player in the
this market. Nevertheless, I have removed this statement from my revised

Supporting Statement so this is no longer an issue.

e The Company’s paclitaxel market share achieved in less than one year of
commencement of sales “represents a failure to successfully execute the paclitaxel
business plan™ I believe this to be an accurate statement considering that the
Company expected to “hit the ground running” upon FDA approval last
May. They spent significant capital to expand their paclitaxel manufacturing
capacity at their Boulder, CO processing facility. They hired additional
employees to run this facility 24/7 due to the anticipated large demand for
their product. Management significantly underestimated the effects of the
BMY (Bristol Myers Squibb) channel stuffing and other competitive factors

on the generic paclitaxel market. Due to these significant errors in

. 05
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judgement by Executive Management, the Company has experienced
significant cash flow problems and was forced to downsize the workforce at
the Boulder manufacturing facility last year, which resulted in ¢ e
termination of 30 employees. If this wasn’t a failure to execute a business
plan, then the phrase “failure to execute” has no meaning.

The Company’s performance “reflects poor judgement by senior management”
Wording changed in revised proposal to read, “reflects gross errors in

judgement by Executive Management”. As already discussed above, there is

an abundance of evidence that Mnaagement failed to anticipate the
competitive pressures on the generic paclitaxe]l market. They erroneously
held to the belief that their extensive paclitaxel patent portfolio would
prevent other generic competitors from launching their own versions of
paclitaxel in the U.S. market. Mylan Laboratories launched their product in
the face of NaPro’s patents. NaPro management repeatedly told
share¢holders over the phone that they were confident Mylan wouldn’t launch
and that their patents would prevent a significant collapse in the price of
paclitaxel The truth is that paclitaxel prices collapsed nearly 80% from
where they had been three years ago before generic versions began entering
the market. NaPro Management was repeatedly asked about the anticipated
effect of generic approvals on pricing snd they continued to staiud by their
belief that prices would not fall by more than 25-30%. Their projections
were totally wrong because of a basic mis-understanding of the generic
paclitaxel market, basic supply and demand issues and borderline
incompetence with regard to competitive intelligence.

The “wisdom of management needs to be called into question™ for pursuing the
development of certain technologies Revised Supporting Statement
substitutes the word “competence” in place of “wisdom™, nevertheless, |
continue to stand by this statement as totally accurate as it describes NaPro’s
pursuit of the gene repair technology developed by Dr, Eric Kmiec at the
University of Delaware. I have enclosed supporting documentation identified
as Exhibit 6. This independent documentation is an article, which appeared
in the December 13, 2002 issue of the respected journal, Science. The author
of the article, Gary Taubes, interviewed a number of prominent scientists
and researchers in the genomics field, some of whom came dangerously close
to labeling Eric Kmiec a fraud. The article is a scathing attack on Kmiec and
the gene repair technology, which NaPro has licensed. The article points out
that reputable scientists have been unable to independently replicate Kmiec’s
findings in their laboratories. The author also points out that many of
Kmiec’s earlier research papers were publicly refuted or retracted. The
article totally discredits Eric Kmiec by concluding , “after 6 years of
research, chimeraplasty still lacks unambiguous data and universal
reproducibility. Barring a dramatic turn of events, it seems likely that the

. 0B
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technology will pass the way of other potential breakthroughs that garnered
their 15 minutes of fame and then vanished slowly into the literature.”
Almost four months have elapsed since this extremely damaging article was
published and NaPro has yet to publicly refute the allegations raised by the
article. It should also be noted that the largest NaPro institutional
shareholder, Wisconsin State Investment Board, dumped their entire ,
position around the same time that the Science article was released. NaPro’s
failure to publicly refute this article has caused shareholders to suffer
significant Josses and has caused both individual and institutional
shareholders to question the competence of management for pursning what
appears to be bogus science.

In conclusion, I believe that I have addressed all of the deficiencies in my Proposal
identified by the Company and I do not believe that the Company has any legitimate
grounds, based on Rule 14a-8, to omit my Proposal from their 2002 Proxy Statement.

If you have any questions or need additional information, please do not hesitate to contact
me.

Respectfully submitted,

Danie] S. Sweigart
P.O.Box 11
Ephrata, PA 17522

Ph: (717)-534-7134 (work)

Enc. (6)

. 07
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Exhibit 1

Stockholder Proposal
NaPro BioTherapeutics 2003 Annual General Meeting

Myr. Daniel S. Sweigart, P.O. Box 11, Ephrata, PA 17522, the beneficial holder of
126,800 shares of common stock, is hereby notifying NaPro BioTherapeutics of plans
to introduce the following resolution:

“Resolved: The shareholders urge our board of directors to take immediate action to
significantly reduce executive compensation by eliminating bonuses and cutting salaries
by 30% for Chief Executive Officer and the other four most highly compensated
executive officers. In addition, we urge our board to disallow the re-pricing of existing
stock options and temporarily eliminate the granting of new options to the Chief
Executive Officer and the other four most highly compensated executive officers.

These measures will remain in effect until such time that the Company is able to achieve
earnings from ongoing operations for two consecutive quarters or the stock price recovers
to a level of $5.00 per share or higher for thirty consecutive trading days.

“Supporting statement: Implementation of the above measures is necessary to more
closely align executive compensation with performance. Executive compensation is
grossly over-inflated given their failure to successfully execute the paclitaxel business
plan and the total collapse of the share price since March 2002.

“The downturn in the markets has undeniably contributed to some of the loss in
shareholder value, however, our company has significantly under-performed the market
over the past year. Inthe 12 months period between January 2002 and January 2003,
share price has dropped almost 7%, compared to a 22% drop in the S&P 500 Index and
a 43% drop in the Biotech Index. This horrific loss in shareholder value demands
immediate action by our Board of Directors to further contain costs by drastically cutting
executive compensation.

“The decimation of the share price has occurred in the face of the FDA approval of the
company’s first major product, injectable paclitaxel, in May 2002, In the 8 months since
approval, quarterly paclitaxel sales have remained in the $7-10 million per quarter range,
which only represents about 10% of the total U.S. market. Our company’s inability to
capture a significant portion of the U.S. paclitaxel market represents a failure to
successfully execute the paclitaxel business plan and reflects gross errors in judgement by
Executive Management.
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“Finally, the competence of management needs to be called into question for continuing
to pour a sigmficant portion of our company’s paclitaxel revenues into the genomics
technology program being run by Dr. Eric Kmiec, Ph.D. at the University of Delaware.
Gene repair by chimeraplasty is a highly speculative technology that may never lead to
effective treatments for human disease or commercially viable products. Management
has failed to present a detailed business plan for commercializing the genomics
technology, including revenue projections, timelines, ctc.

“During the past year, there has been much public debate about executives enriching
themselves at the expense of their shareholders and the failure of corporate boards of
directors to reign in exorbitant executive compensation packages. Accordingly,
shareholders have a right to expect the Board of Directors to exercise thewr fiduciary
responsibilities and implement executive compensation policies that are in the best
interest of all shareholders.

“] urge you to vote FOR this proposal.”
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Exhibit 2

Set forth below are the aggregate fees billed by KPMG LLP for professional or other services rendered
to the Corporation during the fiscal year ended December 31, 2002:

Audit Fecs $1,171,126
Financial Information Systems Design and Implementation Fees $ —
All Other Fees $ 982,995%

* Of this total, $723,419 related to services performed in connection with the possible sale
of the Corporation in the second and third quarters of 2002,
The affirmative vote of a majority of the votes represented at the Annual Meeting in person or by
proxy of the Common Stock and Class B Stock voting togetbor without regard to class is required
for approval of the appointment of auditors, ‘

The Board of Directors recommends a vote FOR Proposal No. 2, and proxies that are
returned will be so voted unless a contrary vote is designated.

Proposal No. 8 — STOCKHOLDER PROPOSAL

'J:-/zmsﬂf Thomas J. Harrington, on behalf of the Massachusetts Carpenters Pension & Annuity Funds, advised

oF the Corporation that he or his representative intend to present the following stockholder proposal

o f‘ at the Annual Meeting. The address and the share ownership of the proponent will be furnished to
any stockholdor upoen request.

)
X
N

Option Expensing Proposal

Resalved, that the shareholders of Hershey Foods Corporation (“Company™) hereby request that the
Company’s Board of Directors establish a policy of expensing in the Company’s annual income
statement the costs of all future stock options issued by the Company.

L‘—h-l
X
S

Statement of Support: Current accounting rules give companies the choice of reporting stock option
expenses annually in the company income statement or as a footnote in the annual report (Sec:
Financial Accounting Standardas Board Statement 123). Most companies, including ours, report the
cost of stock options as a footnote in the annual report, rather than in¢lude the option costs in
determining operating income. We believe that expensing stock options would more accurately reflect
a company’s operational carnings.

Stock options are an important component of vur Company’s executive compensation program.
Options have replaced salary and bonuses as the most significant element of executive pay packages
at numerous companies. The lack of option expensing ¢an promote exccssive use of options in a
company’s compensation plans, cbscure and understate the cost of executive compensation and
promote the pursuit of corporate strategies designed to promote short-term stack price rather than
long-term corporate valne.

77
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A recent report issued by Standard & Poor's indicated that the expensing of stock option grant costs

would have lowered operational earnings at companies by as much as 10%. “The failure to expense

stock option grants has introduced a significant distortion in reported earnings,” stated Federal
Reserve Board Chairman Alan Greenspan. “Reporting stock options as expenses is & sensible and | /&
positive step toward a clearer and more precise accounting of a company’s worth.” Globe and Mail,
“Expensing Options Is a Bandwagon Worth Joining,” Aug. 16, 2002.

Warren Buffett wrote in a New York Times Op-Ed piece on July 24, 2002:

There is a crisis of confidence today about corporate earnings reports and the credibility of
chief executives. And it’s justified,

18
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For many years, 've had little confidence in the earnings numbers reported by most
corporations. I'm not talking about Enron and WorldCom — examples of outright s
crockedness. Rather, ] am referring to the legal, but improper, accounting methods used by

chicf executives to inflate reported earnings . . .

Options are a huge cost for many corporations and a huge benefit to executives, No 2£3
wonder, then, that they have fought fereciously to avoid making a charge against their
earnings. Without blushing, almest all C.E.O.’s have told their shareholders that options are

cost-free . . .

is clearly a compensation expense. And if expenses don’t belang in the earnings statement,

When a company gives something of value to its employees in return for their sexvices, it] 37
where in the world do they belong?

Meny companies have responded to investors’ concerns about their failure to expense stock options.
In recent months, more than 100 companiés, including such prominent ones as Coca Cola, { 5 F
Washington Post, and General Electric, have decided to expense stock options in order to provide their
sharcholders more accurate financial statements. Our Company has yet to act. We urge your support.

Board of Directors’ Statement in Opposition to the Propesal

The Corporation applies Accounting Principles Board Opinion No. 25, Accounting for Stock Issued
to Employees, and related Interpretatione, in accounting for all fixed stock option grants and
accordingly, the Corporation recognizes no compensation cost for these grants. However, the
Corporation does disclose in the Notes to onsolidated Financial Statements the Net Income, Net
income per share—Bagic and Net income ger share—Diluted which would have been reported had
compensation cost for the Corporation’s stock-based compensation plans been determined based on
the fair value at the grant datx. for its fixed stock option grants congistent with the method of
Statement of Finanaal Accounting Standards No. 128, Accounting for Stock-Based Compensation
(“SFAS No, 123"). This disclosure provides stockholders with an estimate of the annual impact on
earnings of fixed stuck aoption grants.

In December 2002, the Financial Accounting Standards Board (“FASB”) issued Statement of
Financial Accounting Standards No. 148, Accounting for Stock-Bosed Compensation-Transition and
Disclosure, an amendment to FASB Statement No. 128 (“SFAS No. 148”). SFAS No. 148 specifies
transition alternatives, requires additional disclosures and is effective for fiscal years ending after
December 15, 2002 and interim periods beginning after December 15, 2002. The Corporation will
provide quarterly disclosures of the impact on earnings of stuck option grants beginning in the first
quarter of 2003.

The FASB indiceted in SFAS No. 148 that it did not reconsider the recognition and measurement
provisions of SFAS No. 123 in the context of this project because of the ongoing International
Accounting Standards Board (“ASB”) praject on share-based payment. The FASB has been actively
working with the JASB and other major national standard setters to bring about convergence of the
accounting standards across the major world capital markets. In that context, the FASB has been
monitoring the IASB’s deliberations on share-based payment and, in November 2002, issued sn
Invitation to Comment surnmarizing the IASB’s proposal and explaining the key differences between
ite provisions and current U.S, accounting standards. The comment period ended on February 1,
2003, The FASB will consider the comments received in determining whether it should propose any
changes to the U.S. standards on accounting for stock-based compensation.

The IASB exposure draft entitled ED2 Share-Based Payment was issued in Novermnber 2002 and
would require companies using IASB standards to recognize, as an expense, the fair value of employec
stock options granted. While there are some important differences between the recognition and
measurement provisions in the JASB exposure draft and those contained in SFAS No. 123, the basic
approach is the same—fair value measurement of stock-based employee compensation at the date
of grant with expense recognition over the vesting period. The JASB exposure draft comment period

14
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BOARD OF DIRECTORS’ POSITION:

Verizon, likc most other major corporations, provides
for the election of directors by allowing each share of
common stock one vote, The Board of Directors

firmly believes that the present system of electing
directors, in which dircetors elected are those

rcceiving 4 plurality of the votes cast by the
sharcholders as a whole, best assures thut the W
directors will represent the interests of all \\
shareholders, and mot just a particular group. Most
states do not huve mandatory cumuiative voting and
the Revised Mode! Business Corporation Act
rccommends that state laws not mandate cumulative
voting. Ninc out of ten S&P 500 companies do not
provide for cumulative voting.

The Board of Directors opposes cumulative voting
because it permits special interest groups to leverage
their voting power. Cumulative voting would make it
possible for such a group to elect one or more
Directors representing that group’s narrow interest.

" Directors elected by such a narrow “special interest”
constituency may have difficulty fulfilling their
-fiduciary duty of loyalty to the Company and its
sharcholders due to inherent conflicts between the
-Company and its shareholders’ interests, on the one
' hand, and the Director and his or her constitucncy, \l‘)
-on the other. The Board of Directars believes that  \
-these potential conflicts create factionalism and
ndermine the ability of the Board members to work
ogether ¢ffectively as a whole,

‘The Board of Directors belicves that cumulative
voting is not in the best interest of Verizon and its
shareholders.

The Board of Directors recommends a vate
AGAINST this proposal. _J,J_)}é—m,,,/’r;?(

prersy
i.ltem 4 on Proxy Card: /
¥ Richard A, Dee, 115 East 89th Strect, New York.
s New York, 10128, owner of 200 shares of the
f'gompany‘s commeon stock, propeses the following:

“Stockholders of publicly-owned corperations do not
-t!lect’ directors. Directors are ‘selected’ by

Ineumbent directors and managements —

+] ‘stockholders merely ‘ratify’ or approve director

J 3elections much as they ratify selections of auditors. a

{ “The term ‘Election of Directors’ is misused in
eorporate proxy materials to refer to the process by
Which dircctors are empowered. The term is
thappropriate — and it is misleading. With no choice
of candidates, there is no election.

“Incumbent directors are anxious to protect their
absolute power over corporate activities. The root of

T e e

fthat power is centrol of Corporate Governance —
which is assured by control of board compusition.
Unfortunately, the 'Elective process rights’ of
stockholders are being ignored.

Exhibit 3

“Approval of this Corporate Governunce proposal
will provide Verizon Communications stockholders
with 2 choice of direcior candidates — anp opportunity
Lo vote for those whose qualifications and views they
fuvor. Approvil will provide stockholders with ‘duly
elected’ representatives.

“In a democracy, those who govern are duly clected
by those whorih they represent — und they ure
accountable to those who elect them. Continuing in
public office requires satisfying constituents, not only
nominators. Corporate directors, who often divide
their time between many companies, take officc
‘unopposed — and answer only to fellow directors.

1t is hereby rcquested that the Board of Directors
adopt promptly a resolution requiring that the
Corporate Governance Committee nominiute two
candidates for each directorship to be filled by
voting of stockholders at annual meetings. In
addition to customary personal background
information, Proxy Statements shall include a
statement by each candidate as to why he or she
believes they should be elected.

“As long us incumbents are permitted Lo select and
propose only the number of so-called “candidates™ as
there are directorships to be filled — and as long as it

is impossible, realistically, for stockholders to utilize
successfully what is supposed (o be their right to
nominate and clect directors — no practical means
will exist [or stockholders to bring about director
turnover — until this or a similar proposal is adopted.
i Turnover reduces the possibility of inbreeding and
provides sources of new ideas, vicwpoints, and
approaches.

“The ‘pool’ from which corporate directors are
sclected must be expanded from the current
preponderance of chairmen and CEQ’s (o include
younger cxecutives, including many more women,
whose particular backgrounds gualify them well to
oversee the company’s business und (o represent
shareholder interests properly.

“Although Delawarc law provides for director
nominees 1o be selected by incumbents, approval of
this proposal wil] enable Yerizon Communications
stockholders to replace any or 2l directors if they
become dissatisficd with them — or with the results
I of corporate policics und/or performance. Not a
happy prespect even for those able to nominate their

succcssors! '

i _Froposa/ — |
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“The benefits that will accrue 1o Verizon
Communications stockholders by having Directors
that have been democratically-clected, and who are
willing to have their respective qualifications
recviewed and considered carefully by stockholders,
far outweigh arguments raised by those accustomed
to being “s¢lected” — and who are determined 1
maintain their absolutc power over the Corporate
Governance process.

*Please vote FOR this proposal.”

BOARD OF DIRECTORS’ POSITION:

The Company fully complies with Delaware law, and
the Company’s sharcholders have all appropriate
voting rights as prescribed by Delaware law,
including the power to elect Directors, Nothing in
law requites, however, that an clection provide a
choice of candidates, or that shareholders have a
“right’" 1o nominate candidates; the Company’s proxy
materials are nol misleading. The Board of Directors
provides the sharcholders with a slate of Director
candidates which the Board believes, in its best
judgment, includss the most qualified individuals who
are rcady, willing and able to oversee the
meanagement of the affairs of the Company. The law
does not require, and the Board does not believe, that
its Tole is to creatc u political environment in which w
nominees campete with each other for the available
directorships. ln the Board's judgment, this Proposal
would foster an environment where many well-
qualified persons would not be willing to participate
in the type of contested election that the Proposal
would produce,

The Board views the present nominating process as
the most cfective means of ensuring that
appropriately qualified candidates are identified, The
Corporate Governance Committee of the Board is
responsible for identifying annually the best
candidates for elcction to the Board. The Committee
only recommends nominces who have the experience
and skills that best serve the Company and its
shareholders. If the Board were to recommend two
“rival” cundidates for ¢ach position, it would be
difficult to predict which individuals would be
clected, Accordingly, it would be more difficult to
ensure that the appropriate skills, experience and
diversity were represented on the Beard, There are,
in fact, appropriate pracedurcs in place for
shareholders who wish 1o suggest qualified
candidates, as set forth on page 17 of this Proxy
Statement.

a\lk

The Board of Dircetors believes that the Company
should continue to follow the present nominating
process, which complics with law and is used by

10
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virtually all public companies. The procedure - -
advocateld in the Proposal would noj be.an efficient
or effective means of selecting the best Directors for
the Company. Accordingly, approval of the Proposal
is nol in the best interest of the Company and its-
shareholders. T

The Board of Directors recon;mepﬁ's "a-'b"‘v'l;te o

AGAINST this proposal. . "J,A
. A1 =

Item 5 on Proxy Card: / g
Pohn A. Parente, 2805 Granville Avenus, ..

Schenectady, New York 12306, owner of 7,514
shares of the Company's common stock, and John
Sellen, 285 Boulevard/Box 457, New.Milford, New
Jersey 07646, owner of 1,350 shares of the
LCompany’s common stock, propose the following:

T LY R,

P‘RESOLVED: The sharcholders urge the Board of
Directors to take the steps necessary to amend the
By-Laws to provide that the Board (a) shall
nominate director candidates such that, if clected, a
substantial majority of directors would be
independent, and (b) shall appoint only independent
directors to secrve on the Board's compensation and
nominating committees. Lo

For this purpose, the definition of “independent”
shall be no lcss strict than the listing standard
proposed by the New York Stock Exchange, which
provides that except for stock ownership: “No
director qualifies as ‘independent’ unless the board of
dircctors affirmatively determines that the director
has no material relationship with the listed company
(either dircctly or as a partner, sharcholder or officer
of an organization that has a relationship with the
company),” including a “five-year look-back on
compensation committee interlocks.” {NYSE,
“Corporate Accountability and Listing Standards
Committee,” proposal submitted to the SEC for
Lapproval. Angust 12, 2002.]

SUPPORTING STATEMENT: At least nine of
Verizon's 16 directors (60%) have or recently had
financial relationships, directly or through their firms,
with the Company, or its officers. Although the New
York Stock Exchange proposcd standard leaves the
determination of financial materiality to the
Company board, we bclicve that these relationships
render the board less than independent. Amending
the By-Laws is the best way to ensure that a
majonty of the Board will at all times be more
accountable to stockholders than beholden to
management.

In addition 1o two inside directors (CEO Seidenberg
Land Chairman lee), Verizon's proxy statements for

-
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r2002 and 2001 disclose, in our view, material
relationships among five outside directors;

03 Helene Kaplan is of counsel to a firm
providing legal services to Verizon;

O Sandra Moosc is Senior Vice President of a

firm receiving at least $3.3 million for
consulting services since 1999;

O John Snow is CEO of a company receiving
substantial and ongoing licensing fees;

O Robert Storey is partner in a firm providing
legal services to Verizon;

0O Joseph Neubauer is CEO of a company
where Verizon Vice Chairman and President
Lawrence Babbio determines his
compensation as a member of the bourd
compensation committee,

Two additional outside directors have, in our opinion,
substantial matcrial relationships according to other
information made public by the Compuny:
0. Richard Carrion is the CEO ol a bank that
"is Verizon's co-investor in Puerto Rico

Telephone, in which Verizon owns a
majority (52%) interest,

{0 Hugh Price is CEO of-a nonprofit that
reccived millions of dollars in grants from
Verizon and which includes Verizon CEO
L Scidenberg on its governing board.

rgeidenbcrg also has an interlocking directorship with
yet another outside director, John Stafford, chairman
and former CEO of Wyeth,

y A minority of independent directors is unusual for a
large U.S. company. Among S&P 500 companies,
88% have a mujority of independent directors,
according to the impartial Investor Responsibility
Research Center. In its 1998 staternent of core
principles, the Council of Tnstitutional Investors
noted, “the effect created by a conflict of interest on
an individual director is almost impossible to detect,
cither by shareholders or by other board members.”

Becausc the proposed NYSE rule gives companies
24 months to comply, we belicve it is important
shareholders urge the Board to nominate a truly
independent majority as soon as feasible.

DV: urge shareholders to vote FOR this resolution.”

BOARD OF DIRECTORS’ POSITION:

The Bourd’s Corporate Governance Guidelines have
consistently required that a substantial majority of
the Directors be independent und thet the members

FAX NO. 7175348132 P.

of the audit, compensation and governance
committees be independent Directors.

In 2003, the Board revised its Guidelines, based on
the proposcd New York Stock Exchange listing
standards and applicable laws and regulations. The
Guidelines now provide that the Board will make a
finding as to cach Director’s independence. The
Guidelines further specify objective standards for
making that determination. Those standurds generaily
go beyond the NYSE's proposed standards and the
applicable laws and regulutions. Gencrally, the
Guidclines pravide that, in addition to the NYSE
independence criteria, a Director will not be
indcpendent if the Director or the Director's firm has
a relationship or business arrangement with the
Company which represents more than one percent of
the firm’s revenues, or, in the case of a customner
relationship with the Company, more¢ than one
pereent of the Company's revenues.

The Board has carcfully considered the qualifications,
affiliations and relationships of each Director. It is
confident that a substantial majority of the Board is
indecpendent under the new standuards and that the
relationships cited by the proponents do not impair
the independence of the individual Directors. The
Bourd strongly disagrees with the proponents’,
characterization that the Board is "less than
independent.”

The Board belicves that it has adopted stringent
requircments for indspendence in its Corporate
Governance Guidelines that further reinforee the
Board’s commitment to ensurc and safeguard its
independence. Accordingly, the Board has concluded
that it cannot support this Proposal. -

The Board of Directors recommends a vote
AGAINST this proposal.

Item 6 on Proxy Card:

The Association of BellTel Retirees, 181 Main
Street, P.O. Box 33, Cold Spring Hurbor, New York
11724, owner of 214 sharcs of the Company’s
common stock, and Robert A, Rehm, S Erte Court,
Jericho, New York 11753, owner of 4,418 shares of
the Cornpany’s common stock. proposc the following:

“RESOLVED; The shureholders of Verizon urge
the Board of Dircctors to seck sharcholder approval
for future severance agreements with senior
cxeculives, including so-called “golden parachute”
and “golden good-byc' scverance agreements, that
provide benefits exceeding 2.99 times the sum of the
executive's base salary plus bonus.

sn }é';'/ S
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Stockholder Proposal
NaPro BioTherapeutics 2003 Annual General Meeting

Mpr. Daniel S. Sweigart, P O. Box 11, Ephrata, PA 17522, the beneficial holder of
126,800 shares of common stock, is hereby notifying NaPro BioTherapeutics of plans
to introduce the following resolution:

“Resolved: The shareholders urge our board of directors to significantly reduce
executive compensation by eliminating bonuses and granting of new options, including
any bonuses or options awarded in 2001, to Chief Executive Officer and the other four
most highly compensated executive officers. In addition, we urge our board to reduce
salaries by 30% for Chief Executive Officer and the other four most highly compensated
officers. The Board shall implement this policy in a manner that does not violate any
existing employment agreement or equity compensation plan. '

These measures will remain in effect until such time that the Company is able to achieve
earnings from ongoing operations for two consecutive quarters ot the stock price recovers
to a level of $5.00 per share or higher for thirty consecutive trading days.

“Supporting statement: Implementation of the above measures is necessary to more
closely align executive compensation with performance. Executive compensation is
grossly over-inflated given their failure to successfully execute the paclitaxel business
plan and the total collapse of the share price since March 2002.

“The downturn in the markets has undeniably contributed to some of the Joss in
shareholder value, however, our company has significantly under-performed the market
over the past year. Inthe 12 months period between January 2002 and January 2003,
share price has dropped almost 97%, compared to a 22% drop in the S&P 500 Index and
a 43% drop in the Biotech Index. This horrific loss in shareholder value demands
immediate action by our Board of Directors to further contain costs by drastically cutting
executive compensation.

“This decimation of the share price has occurred in the face of the FDA approval of the
company’s first major product, injectable paclitaxel, in May 2002. In the 8 months since
approval, quarterly paclitaxel sales have remained in the $7-10 million per quarter range,
which only represents about 10% of the total U.S. market. Our company’s inability to
capture a significant portion of the U.S. paclitaxel market represents a failure to
successfully execute the paclitaxel business plan and reflects gross errors in judgement by
Executive Management.
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2.

“Finally, the competence of management needs to be called into question for continuing
to pour a significant portion of our company’s paclitaxel revenues into the genomics
technology program being run by Dr. Eric Kmiec, Ph.D. at the University of Delaware.
Gene repair by chimeraplasty is a highly speculative technology that may never lead to
effective treatmeunts for human disease or commercially viable products. Management
has failed to present a detailed business plan for commercializing the genomics
technology, including revenue projections and timelines.

“During the past year, there has been much public debate about executives enriching
themselves at the expense of their shareholders and the failure of corporate boards of
directors to reign in exorbitant executive compensation packages. Accordingly,
shareholders have a right to expect the Board of Directors to exercise their fiduciary
responsibilities and implement executive compensation policies that are in the best
interest of all shareholders.

“I urge you to vote FOR this proposal.”
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"Yahoo / Multex - NaPro BioTherapeutics Inc .
Exhibit 5

benefitted from the absence of $2 million in asset write-down

charges.
More firom Mulrex: Significant Developn
Officers [Insider Trade T
' FY2001 Compensa:
Pay E
Leonard Shaykin, 58 $473K
Chairman and CEO
Sterling Ainsworth, Ph.D., 62 393K
Vice Chairman, Pres and CSO
Gordon Link, Jr., 48 338K 8
CFO, VP-Fin. and Pres, NaPro Genomics
Patricia Pilia, Ph.D., 53 358K

Sec., Treasurer, Exec. VP
David Denny, 50 --
VP, Opcrations
Dollar amounts are as of 31-Dec-2001 and compensation values are for the fi
year ending on that date; "Pay" is salary, bonuses, etc.; "Exer" is the value
options excercised during the fiscal year.
More from Multex on Officers & Direc
Expanded List, Bios, Compensation, Op

Recent Research Reports

Mon Mar 24 Independent resecarch on NPRO; daily ENTERPRISE VAL UE and trade recommendation
based on proprietary quantitative industry-relative model. - Greenwich Research Analytics

Fri Mar 21 E.V.A, Summary for Napro Biotherapeutics NPRO (Q4Y02). Report includes: Intrinsic
Value, Market Value Added and Economic Value Added five years calculations using
running 12-months evaluation perieds. (USS) - StockPointer, Inc.

Fri Mar 21 ValnEngine Swmmary Report for NPRO: Quantitative data, forecast report. Based on
Academic Valuation models. - ValuEngine, Inc.

Fri Mar 21 Value Graph: NAPRQ BIOTHERAP -- NPRO - Ford Investor Services, Inc.
Fri Mar 21 Industry Value Graph;: AGIX . BPUR . EPIX, ISPH , NPRO , NTII . ORPH , SUPQG --

DRUGS - Ford Investor Services, Inc.
All Research Reports for NaPro BioTherapeutics lnc

Statistics at a Glance -- NasdagSC:NPRO As of 21-Mar-2003

Price and Volume Per-Share Data Management
52-Week Low $0.27 | Book Value (mrq) $0.23 Effectiveness
on 2O_Fe_b'2003 Eamnings (ftm) -30.30 Return on -18.78%
Recent Price $0.66 . Assets (ttm)

. . Earnings (mrq) -$0.04

52-Week High $10.00 Return on -
on 25-Mar-2002 e Sales (ttm) $1.14 Equity (ttm) 133.57%
Beta 2.38 | Cash (mq) $0.23 Financial Strength

http://biz.yahoo.com/p/n/npro.html 3/24/2003
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muliex.

Search - Finance Home -

[ Stock Screener | Company & Fund Index | Financial Glossary ]

Profile - NaPro BioTherapeutics Inc

(NasdaqSC: NPRO)

Enter symbol:
symbol lookup [—

As of 21-Mar-
2003

ual Reports for over 3,500 US and Canadian companies
available. FREE

More Info: Quote | Chart | News | Profile | Reports | SEC | Msgs | Insider | Financials

Recent Events

Feb 25 Eamings Announcement

Feb 20 Price hit new 52-week low ($0.27)
Location

6304 Spine Road Unit A

Boulder, CO 80301

Phone: (303) 516-8500

Email: paproir@naprobio,com
Employees (last reported count): 185
Financial Links

‘Institutional Ownership

‘Historical Price Data

-SEC Filings from Edgar Online
Competitors:

‘Sector: Healthcare

Indusity: Biotechnology & Drugs
Company Website

‘Home Page

-Search, Yahoo! for related links...
Ownership
- Insider and 5%+ Owners: 14%
+ Over the last 6 months:
* 9 ingider buys; 38.0K shares (2.1% of
insider sharcs)
- Institutional: 16% (18% of float)

(100 institutions)
- Net Inst. Selling: 4.92M shares
(prior quarter 1o latest quarnter)

More From Muitex
‘Highlights
-Performance

‘Ratio Comparisons

hitp://biz.yahoo.com/p/n/npro.html

Business Summary [Email this to a fri

NaPl'O ADVERTISEMENT
BioTherapeutics, :

Inc.isa P Crapier § Exp Ges o ;?::::ggu}q:‘gh :
biopharmacentical lost $')8 194
company focused ‘apd didn’t even koow |
on the : .
development, Cu“mbT;:,L? ‘su'!tfi
production and -
licensing of Find
complex natural ~Find out. :
product .
pharmaceuticals, as ‘
well as the me\hmrdcmur
development and : m
licensing of novel B S

genomic

technologies for applications in human therapeutics and diagnos!
pharmacogenomics and agrobiotechnology. The Company's lead
product is paclitaxel, a naturally occurring chemotherapeutic ant
cancer agent found in certain species of yew, or Taxus, trees. In
addition to its efforts with paclitaxel and genomics, the Compan:
also working on several types of compounds that have promising
activity as anti-cancer agents. The Company is also actively
engaged in evaluating the in-licensing or purchase of potential n
products and/or technologies, whether or not those products or
technologies are derived from natural products.

More from Multex: Expanded Business Description

Financial Summary

NPRO is a natural product pharmaceutical company, focused on
development, manufacture and comimercialization of paclitaxel,
naturally-occuring anti-cancer agent found in certain species of y
trees. For the fiscal year ended 12/02, revenues totalled $34.2
million, up from $15.7 million. Net loss decreased 66% to $8.7
million. Revenues reflect increased sales to Abbott. Lower loss

3/24/2003
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Daily Volume (3-
month avg)

Daily Volume (10-day avg) 150.0K

Stock Performance

NPRO 21-Tar-2003 (C)Yahoo!
15 T T T

10 -
5% ]
[»] D 1

Maly Jul Sep Nov Jan nMar
big chart [1d]5d |3m|Gn| ly |2y |5y |
max]

52-Week Change

52-Week Change
relative to S&PS00

218.5K

T

-93.1%

-91.2%

Share-Related Items
Market Capitalization $19.7M
Shares Outstanding 29.8M
Float 25.6M

Dividends & Splits
Annual Dividend nong
Last Split none

' Yahoo / Multex - NaPro BioTherapeutics Inc

FAX NO. 7175346132 P. 18

Page 3 of 3
Valuation Ratios Current Ratio (mrq)  3-47
Price/Book (mrq) 2.90 | Debt/Equity (mrq) 3.68
Price/Earnings N/4 | Total Cash (mrq) $6.76M
Price/Sales (ttm) 0.s8 Short Interest
" Income Statements As of 10-Feb-2003

Sales (ttm) $34 . g | Shares Short 1-01M
EBITDA (ttm) _$15.8M Percent of Float 3.9%
Income available to -55.66M (Sp}:la.f,efﬁﬁﬁf 967.0K
common (itm) 3 Short Ratio 5. 95

P'.’Oﬁtab”“y Daily Volume 170.0K
Profit Margin (ttm) -25.3%
S’lii;:rztgtm) T4s.1¥

Fiscal Year
Fiscal Year Ends Dec 31
Most recent quarter  31-Dec-2002

See Profile Help for a description of cach item above; K =thousands; M = millions; mrq = most-recent quarter;
ttm = trailing twelve months; (as of 31-Dec-2002)

Muitex offers more in-depth Company Research, Stock Screening, and Hottest Stocks and Industries on

over 10,000 U.S. Equities.

Capyright ® 2003 Yahoo! Inc. All Rights Reserved, Privacy Palicy -

Company infarmation ® 2;003 Muitex.com, Ing. Alll

Hislorical chart data and daily updates provided by

vice

i slomadng.

{C51L. Some event data provided by CCBN, Data and information is provided for informational purposes only, and is not intended for trading purposes.
Naither Yahoo nor any of its data or content providers (such &s Multex, CSI, etc.) shall be liable for any errors or delays in the content. or for any

http://biz.yahoo.com/p/n/npro.html

actlons taken in reliance thereon,

3/24/2003
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© their claim to the extraordi-

Exhibit 6

A gene-therapy technique that burst on the scene with enormous promise 6 years ago has turned out
to be inconsistent or impassible to replicate in mast labs that have tried it

The Strange Case of
Chimeraplasty

The history of gene therapy is filled with
promise, hype, and disappointient. Among
the more profound failures is that only a tiny
fraction of the genes injected into animals or
humans reach their cellular 1argets. And
only a tiny fraction of those that do so actu-
ally works. On 6 September 1996, however,
Science published an article about a technol-
ogy that pramiscd to change all that (p. 1386).

The article described a radical new tech-
nology for correcting genetic defects, one
that appearcd © be a millian-fold more po-
tent than previous approaches were. The im-
plications did not go unnaticed: The publics-
nop caught the media’s atiention, launched
research projects around the world, and
spawned a gold rush as resewrchers and en-
trepreneurs moved to stake

nary promiss of the technolo-
gYy. The result has been a 6-
year roller-coaster ride of sci-
ence st its cutting edge and
most controversial, .

In gaditional gene therapy,
researchers stitlch a gene into a
virus that then shuttles it into
target cells, Once inside, if all
gocs well, the gene intcgratcs
into the cellular DNA and be.
gins churning out proteins to
replace those missing or de-
fective. In their Science paper,
rcscurchers at Thomas Jeffer-
son University (TJU) in
Philadelphia, led by Ernic
Kmiec, reported that they had
corrected genctic defects
without using a viruy to do so,
lnstesd, they used a synthetic
molecule of RNA and DNA, a
chimera that could slip into
cells, at least in the 1est tubs,
and correct the mutation re-
sponsible for sickle cell ane-

tionizs gene therapy. It would also have a dra-
matic impact on genamics, where it could be
used as a powerful ol to elucidate the func-
non of genes.

The promise was such that gene-therapy
pioneer Michae) Blaese quit his position run-
ning the Clinical Gene Therapy Branch of the
US. National Institutzs of Health (NTH)  be-
come chief scientific officer of Kimeragen,
the campany fiunded by Kemies t commer-
cialize his discovery, By 1999, Kimeragen was
talking with the 1LS. Food and Drug Adminis-
tration about using chimeraplasty to treat
Crigler-Najjar diseasc, a rare genetic disorder,
und Science itself reported that the techpology
had passed the all-important ardle of scientf-
ic acceptance (16 July 1999, p. 316). “The
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beauty of chimeraplasty is that it appears to be
a unjversal process,” Blaese told Science. In
February 2000, Kimeragen merged with Vali
genc, a French biotech firm, o form ValiGen,
which had as CEO Douglas Watsan, the for
mer head of Nowvartis, and a scientific advisory
board that included J. Craig Venter and Nobcl
lsureate Hamilion Smith of Celera Genonics
in Rockville, Maryland,

But those heady days arc over. [n Oetober
2001, Watson resigned; ValiGen cloged its
Princeton, New Jersey, laboratory, the site of
nearly all its chimeraplasty research; and
Blaese und his researchers were laid off. Ac-
cording to it represcntatives, the company
was undergoing bankrupicy reorganization
in Francc this summer and hes sold the li-
cense for chimeraplasty to a
small company in San Diego,
California, to pussue the technol-
ogy in plants, “[ am still a belicv-
er in gene-repair technology,”
sgys Blacse, “but the efficiency
thar was widely touted has been
very difficult to reproduce,”

Chimcraplasty has always
been considerably less promising
and more conpoversial than me-
dia accounts have suggested,
Many gene-therapy rescarchers
expressed mitial skepticism sim-
ply because the results were re-
markable and the data less than
iron-¢lad. For some, this skepti-

cism deccpened as critics uncov-

serious flaws in both the Science

aper ang enothcr Key paper
Kmiee gl-xﬁishcd in the Pmceig-
ings of the National Acadewny of

vences { PNA '

The proccdurc itself has
tumed out w ke fickle ut best. Al-
though at icast nine laboratorics
scattercd around the world have

—gred what they considered to be,

mie. The technology, which
Kmiec called chimeraplasty,
appeared to be astoundingly
efficient. If it performed as
the duta implied, correcting
the sickle cell mutation in
50% of cells, it could revalu-

2116

Spelling correction, In the abave diagram, chimeraplasty replaces an incor-
rect C-G base pair with A-T. A double-stranded RNA-DNA oligo has a se-
quence that complements that of the targer gene excapt ar the C-C mura-
tion (top). The oligo inserts itself between the DNA strands in the target
gere, which bulge at the mismatched bases (mlddle). DNA repair enzymes
then replace the incorrect bases with complements to those af the olige
{bottern}. The oliga later decays, leaving the corrected target gene,
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published reports confirming
some ability of chimeraplasty to
effect gene conversion, two of
thoss have since moved on 1o oth-
er research projects, Bnd dozens of
others——including some of the
most cxpericnueed 1n the world in
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__geng repair—have tried 1 replicate the experi-

ments and failed, Only three of these negative
results bave been published, but word of their
existenice spread through the community.
“We live and dic on reproducibility,” says
Harry Orr, dirvetor of the Instinute of Human
Genctics at the University of Minnesota,
Twin Cities, “And the scientist in me says 10
be very dubious of something that cannot be
uniforrly reproduced.”

emamning two Cell papers. publig

The ongowg controversy ilusmates how
publication in a prominent jownal, followed
by a few confirmations against 8 much Jager
but ugpublished background of failures, can
give life to a remarkable claim. When both
journals and journalists atend to the posi-
tive sigmal and ignore the negarive back-
ground, the result can be a distorted view of
reality that can take years to clarify,

Correcying mistakes

For Eric Kmiec, chimeraplasty represented
his reemergence after a decade of struggle to
rebuild s career that was Jgunched with enor-
maus promise and then descended into ¢on-
tfroversy. In the 1980s, Kmiec accomplished
the noteworthy feat of publishing eight urt-
cles in Cell based on his graduate and post-
doctoral research. The cenmal findings of the
first four, however, published with his doc-
toral adviser William Hollomsan, now at
Welll Medical College of Cornell Dmiversity,
bave pever been ndependently replicated;
those of the fifth and sixth, also published
with Holloman, were publicly rt:ml wd. | Re
ag g

_postdec with biologist Abrsham Worcel of

=
&

2

the University of Rochester in New York,
were retracted in {988 by Worcel, whose
own lab failed to replicate the results after

they Wwere challenged by oulside researchers,
XKmec, who has confinucd to stand by hig
earl swuggled for the better part of a
decade to build his career before reemerming

in 1996 with chirmeraplasty.

Kmice says the idea for chimeraplasty
grew out of his graduate studies on homolo-
gous recombination, the process in which
chromosomes exchange or “recombine”
DNA. Over the years, researchers had tried
to enlist homologous recombination for gene
therapy r genomics, Although they've had
some succcss, the “conversion efficiency”
bas remained so low—converting genes in
perhaps ome in every 1000 or cvery 10,000
targeted cells—that the technigues have
seen lumited use, In the late 1980s, for in-
stance, Usiversity of Rochester biologist
Fred Sherman demonstrated that small, sin-
gle strands of DNA could induce specific
changes in the genomic DNA of veast via
bomelogous recombination. But the effi-
ciency rate was cxcruciatingly low—"10 to

G 3 mibus big number,” says Sherman, .

&

[n 1993, Kmiec cxplained in & 1999 is

wwwsciencemag.org SCIENCE  VOL 298

sue of American Scientist, his research con-
vinced him rhat RNA could facilitate re-
combination reactions. lnstead aof relying
on a single strand of DNA, Kmiec decided
to add a second strand consisting of five
nucleotides of DNA sandwiched between
two longer stretches of RNA that were in-
tended to provide stability to the molecule.

The two strands would then be joined to- .

gether at the ends into a racetrack shape, to
avoid dangling nucleotides that might be at-
tacked and degradcd by celluler enzymes

Chimeraplasty proponernt. £ric Kmiec conceived the netion of
using chimeric RNA-DNA molecules to ¢orrect single-
nucleotide mutations.

(see diagram, p. 2116).

Kimiec theorized that chimeraplasty might
correct genetic defuers by arificially inserting
an error that homologous recombination
wonld naturally correct. The first step re-
quired the synthesis of a short, artificial string
of nucleotides—made from the building
blocks of DNA, adenine (A}, thymine (T),
guanine {G), and cytosine (Cy—that would be
flanked by the RNA, This RNA-DNA
“oligonuc¢leotide,” or RDO, would be de-
signed to seck oit the gemetic region of imer-
est, Specifically, nucleotides bind to their
complement (A with T, G with C), so that an
RDO that s, say, 8 string of AB will seek out
ard bind to a complementary string of T,

As Kmiec conceived it, chimeraplasty
would repair a genctic defect by micking the
crror-correcting mechanisms of homolo-
gous recombination into fixing the &ror in-
troduced by his RDO. lmagine a streich of
geme that should read AAAAA, but instead
reads AATAA, Kmiec reasoned that 8 com-
plementary RDO of TITTT would bind 1o
the mrpet sequence, bulging out at the site
of the mismatch—where there were TV in
each strand—and thus alerting the cell's

suite of DNA repair enzymes. These would
then remove the “bad™ nucleotide from the
defeetive gene and replace it with the cor-
rect complement to the ane on the RDO.

After some encouraging inirial results,
says Kmiec, be founded Kimeragen in 1994
to pursuc the technology, although “with es-
scotially no money!* Kimeragen borrowed
research money from TJU, with the expecta-
tiop that the company would pay back one-
quarter of the total (400,000, according to
a TJU press release) cvery 3 months from
investor financing. Bur that fi-
nancing was slow to comc.
Kmiec says he “‘was constant-
ly at the dean’ office or in the
tech~transfer office” trying to
convince the TJU administra-
tors that Kimeragen would
meet its pyyroents.

This left the research to
Kyonggeun Yoon, a8 chemist
whom Kamiec hired from mdus-
try. As Yoon recalls, Kpiec told
her they would give his ides 3
to 6 months and "then make a
dexision to kill it or go on.”

Yoon tried Kmiccs RDOs
on & variety of cell lines with
po syccess. She then tried an
assay thet relied on the proper-
ties of an enzyme called alka-
line phoyphatase. If & cell con-
tains “active” alkalinc phos-
phatase proteins, it will
red when the proper st is ap-
plied. Yoons idea was 1o alter a
single nucleotide in the alks-
line phosphatase gene, leading to an inactive
enzyme. Using a plssmid (a cir¢le of bacteri-
al DNA) to carry this defective gene, she
would “transfcct”™ it into mammalian cells
that otherwise lacked alkaline phosphatasc
entirely. She would then trunsfect the ¢ells
with RDOs designed to correct the defect,
The oext day, she would apply the stain and
look for the red ¢olor that meant the RDOs
had corrected at least one of the defective al-
kaline phosphatase genes and that the genes
were producing active enzyme.

For 3 months, Yoon recalls, the RDOs
resolutely failed. Then one morning, she ar-
rived at the lab to find that s third of the
cclls in her latest experiment bad nned red.
] couldn’t bclieve my eyes,” she says. 'l
told my husband, ‘Either something hap-
pened, or I'm balluctnadng.””

In the summer of {995, Yoon and Kemiec
write u paper and submitied it to Science,
which rcjected it, Yoon says, She and Kiniec
then submitted an article to PNAS, where it
was published in March 1996, It claimed
that their RDOs had corrected single-point
genetic defecrs “with a frequency ap-
proaching 30%."

13 DECEMBER 2002
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Six months later, Kmiec published cven
more dramatic evidence in Science. In
November 1995, Yoon had left Kmiec's lab to
take & faculty position at TJU. This left
Allyson Cole-Strauss, Kmiec's techaician
and a co-author on the PNAS paper, to carry
out the research, (Cole-Strauss did not retum
numerous phope calls from Seience,) Cole-
Strauss, Kmiec, and their co-authors reported
that RDOs designed 1 correct the f-globin
routation responsible for sickle ccll anemia
appeared to work successfully in 50% of the
mrgeted cells in wst tube experiments.

The article was cautiously wrinen, but at
those efficiencies or anything close, it was
“the answer to everybody's prayers.” says
John Wilson, & gene-therapy rescarcher
at Bayfor University in Houston, Texas,
who Jater became a member of Kimeragen's
scieptific advisory board, Despite Science’s

FAK NO.
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subscquent publication of two letters stongly
critical of Kmiecs sickie cell article (see
sidsbar above), researchers worldwide con-
sidered the efficiencies reported by Kmiec to
be reason cnough to pursue the technology.

Chain reaction

-The publication of Kmiec's PNAS and

Science articles had a dramaric effect on his
career. Since leaving Rochester a decade
carlier, Kmice research had subsisted on
grants from the American Cancer Society
and the Council for Tobacco Research, u
fundiag orgamizaticn financed by the
cigarerte industry. In April 1996, based on
the results published in PNAS, Kmiee re-
ceived his tirst NJH support since his post-
doc ycurs—a 3-year grant for $432,000 to
pursue “New Gene Therapy for Connective
Tissue Diseases.” In Scpternber 1998, he re-

7175346132 P.

ceived $850,000 from NIH for 3 ycars to
srudy “Genetic Repair of the Sickle Cell
Apcmia Mutanon,” And since June 2000, be
has received almost $! million more in N1H
funding to stady the mechanisms of his
gene-correction technology.

Kimemagen also benefited, luring Blaese
from NIH to be chief scientnific officer of the
compeny and raising betweecn $10 million
and $20 millian in venture capial, In 1998,
Krniec and Kimeragen parted ways, after
Kmicec and the compapy management, by all
accounty, clasbed over numerous issues.

The two papers also prompted re-
searchers around thc world to try
chimeraplasty, given what Blaesc called
“the enormous promise™ if it worked. Last
Ocraber, at the annual meeting of the Amer-
ican Socicty of Human Genetics held in
Baltimore, Kmiec reported that in the 6
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years yince bis Science publication, morc
than 30 published papers have reported
some success with chimeraplasty, These in-
clude work done in bacteria, plants, mice,
rats, and a single dog. Thay reported that the
RDOs could trigger gene repair i these sys-
tems with efficiencies ranging from
0.0002% ro near 50%. By this aunumn, nine
laboratories had reported some positive re-
sult, including Kmiec's at the University of
Delawarc, Newark, where he moved in
1999, and Yoon's at TIU.

The strougest cormoborative cvidence has
come from Clifford Stcer, & University of
Minnesota, Twin Cities, medical doctor and
liver disease specialist. Beforc chimeraplasty,
Steer told Science, he bad never worked in
cither gene rcpair or gene therapy. He says
he was collaborating with Kmiec on ather
research when he saw the “scathing” leners

www.sciencemag.org SCIENCE VOL 298
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DNA i which 1he Wi“»{ﬂl.'/uml:mf -
guence ratio approached 10%/1. Under sich
conditions, the potendial for 2say urrifact
should be considered, yer neither w o
time point noe an end point, in the form of
cloned cells, was performed.

The implications of this dutia shonild Je-

7175346132

conversion of the B (o the B allele vt bux:
2 of codon 6, We think thar this nltemacive
arpumene of significant concamination ox-
phiins the wnespeered cffects seen ar the

to Science on the sickle cell caperiments
and recalls saying to Kmiee, “if you have
any of those chimeric (RDOs] around, why
don’t you send me one and we'll try testing
it in our lab. It we're successful, at least you
can tell the generzl public or the scientific
commumity that another lab independent of
yours was able 1o reproduce the work.”
Kmiec sont him thc RDOs and within
3 weeks, Steer told Science, he demonstrated
thar chimeraplasty worked. The subsequent
paper was published in Hepatology, co-
authored by Kmiec. (Steer’s brother was an
original investor in Kimeragen and on
Kimeragen’s board of directors, but Steer
says thar had no influence on his decision to
work with Kmiec or pursue the research.)
Since his first paper with Kmjec, Steer
has reported that his RDOs work with us-
tonishing efficicncy. In 1999, for instancc,

13 DECEMBER 2002

third position of cadon 2, away from the

Steer reported in The Journal of Binlogical
Chemistry that his RDOs could induce with
48% efficiency a specific mutation ia the
factor [X gene responsible for hemophilia in
the liver of live rats,

Steer says the kcy ta his success is a
modified version of a genc-delivery tochnol
ogy that uses polymers known s poly-
cthyleneimines (PEIs) to help plasmids slip
into cells. He has reported that his modified
PEISs can deliver RDOs and reporter genes 1o
100% of liver cells in live animals. Re-
searchers such as George Wu of the Univer-
sity of Connpecticut at Storrs, Jean-Pau! Behr
of the University of Stssbourg, France, and
Emnst Wagner of the University of Mumich,
Germany, who work with PEI and similar
geoe-delivery formulations and who pio-
nearcd the technology, told Seience that the
best they've ever achieved with similar sys-

2119
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s s below 1%. Steers results “boggle the
mind" says one genc-repair expert.

Steer sgys he welcomes researchers 1o visit
his lab and learn his modified PEI techniques.
But he told Scignce that he knew of no inde-
pendent researchers who had reproduced his
experiments. At least three other labs took up
his offer and saw convincing demonstrations
that the technology worked in Steer’s lab,
However, they stil! failed to rcproduce his
findings at their own laboratories. Gepeteist
Thomas Jensen of Denmark’s University of
Aarhus says his student spent over a month
with Stcer in the summer of 2000 and then
tried for over 8 year o repli-

News Focus

failed to get chimeraplasty to work in their
labs. Experienced gene-targeting rescarchers
at MIT’s Whitehead Institute, NTH (including
in Blaese's own laboratory), Meine’s Jackson
Laboratory, and Sweden’s Karolinska Insn-
tute also saw no effects, Even members of
Kimeragen's own scientific advisory panel,
such as Baylor's John Wilson, tried it and
failed. “Under our conditions,” Wilson says,
“we found no correction ebove buckground.”
As of last wiarer, three laboratones had
published their negative results, including one
frorm the University of Groningen, the Nether-
lands, led by Gerrit van der Steege, who saw
the technigue work in Yoon's

cate the experiments, Al-
though this lub seemed to
get some positive results,
Jensen toid Science, the
conversion cfficiency was
so low that “it is difficult to
measure.” Wu says bis 1ab

TIU laboratory but was un-
able to replicarc it in his
Groningen lab. Writing in
Narture Biotechnology in
April 2001, van der Steegc
and his colleagues deseribed
their “persistent failure” and

“spent a fair amount of time image not “complete lack of success”

and money” in this pursuit : with the RDOs.

bur failed available for The great majority of re-
Even Kmiec's re- online use. searchers interviewed by

searchers have been unable
v achieve similar results.
“We're coneemed that Chiff
stands out therc by him-
selt)” says Howard Gamper,
who works with Kemiec at
Delaware, “No onc has re~

Science suy they find the
negative results, even though
unpublished, more persua-
sive than the positive ones
because they come from in-
dependent Jabs with consid-
erably more cxperience in

produced his work at the
efficiencies be reports. This
lab has not, and we're not
aware of amyone else [who] has had sucecss
at that leve].”

The difficulty m reproducing chimeraplas-
ty techriques has not been limited o Steer’s
livar-ccl) system. lp 3 Jetter published m the
June 2004 wsue of Nawure Biotechnology, Jim
Owens and colleagues at the University of
London and the Roys! Free and University
College Mcdical School in Lordon reported
that they bad managed to correct defective
apolipoprotein E genes in four different cel
rypes with an efficiency above 25%. Since
then, however, as Owens told Science last
week, their chimeraplasty experiments have
fatled persistently, Owens roferred to these re-
leatlcss negative resulis as the “somewhat sore
ry situsrion in our laboratory” He suggested
that the problem might lic with poor-quality
RDOs and reagermy; his lab is now wying to
check that possibility,

Most rescarchers who tried chimeraplasty
failed from the beginning, Science spoke to
rescarchers from over 30 labortories that had
tried the RDOs and failed to produce evi-
dence that they could target and correct dys-
functiopal genes, either in vitro or in vive. Res
searchers at biowwh companics such as Epoch
Biosciences, [sis Pharrmnaceuticals, Millemnium
Pharmuceuticals, and Lexicon Genetics all

Early hacker. Michael 8laese
Joined chimeraplasty company.
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gene repair and gene therapy
than those that succceded
bave. “The people I trusted,

_the ones I polled who arc really good,” says

Neal Copeland, for instance, director of the
Manmpalian Genetics Laboratory ar the Na-
tiopal Cancer Instimite, “invested a Jot of
tane, and nonc of them got it 1o werk”
Kmiec and other propopents of
chimeraplasty disagrec. “The ‘lab-to-lab irre~
producibility,” " Kmiec explained in an
omail 1o Science, is “overemphasized, and ap-
pears to be the conscquence of different fac-
1013, including incornplete synthesis of the
RDQ, ar & lower frequency of nuclear delivery,
or the metzbolic state of the cell” He says the
filure of groups such as van der Steoge’s to
get the rechmique fo work in their labs “meany
cnly that the same cells cm respond differently
during ¢ach atempt or that differcuces in
cquipment, supplies, and even thc water can
influence the results that arc observed.”

An arphaned technology?

In the past 2 years, the story has wken a pe-
culiar twist, Although Kimiec says, “I believe
the chimeraplasty technique is growing i ro-
bustmess und has never bad more potential.”’
he is now focusing on alternatives. Kmiec
wiys he has tirned to single DNA strands
because he coulda't afford to buy double-
stranded RDOs. Even Sieer told Science

FﬁXvND. 7175346132
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that he has switched te single-stranded
DNA because it is “easier to make™ and “a
lot Jess expensive”

Indeed, hoth Kmiec and Yoon have report-
ed that DNA single strapds, of the kind
Rochester’s Sherman used in yeast, work bet-
ter than the double-smranded RNA-DNA
chimeras do in some =xperiments. In Novem-
ber 2000, Kmiec reported in Nucleit Acids
Researvh (NAR) that single DNA strands re-
pair genes with less than 0.02% efficiency in
vitro in a ccll-free extract, and that this effi-
clency was thrue to four times higher than the
RDOs. “In that paper,” says first guthor Gam-
per, “we're saying that maybe these chimeric
RDOs are not so magical.”” Kmiec said in an
interview in November 2000 thar this work
implies that RDOs are not necessary fo
achieve genc repair and that they arc difficult
to work with, in any event. I October 2001,
he reported in NAR that single DNA strands
effected gene conversion in yeast with an ef
ficiency of 0.016%, whereas the RDOx
achieved 0.0002% efficiency.

To date, the bulk of the rescarch suggssis
that when either RDOs or single-stranded
DNA work st all, they do so-ar an efficiency
raz /100 w 1/100,000 of that originally re-
ported and compatible with that of other
gene-mrgeting techniques that rely on homol-
ogous recombination. This is also the effi-
ciency rcported by rcsearchers who worked
with RDOs in plants. “It has now taken 5
years to go fram 50% gene correction in hu-
man cejls to 0.0002% correction in yeast,"
says Andrzej Stasiak, a genetic-recombination
expert st the University of Lausanne.
Switzerland, “and gene targeting in yeast is
really casy, so their ¢urrent, improved method
iy unlikely to atract a Jot of attenuon.”

The concept still has proponents st half a
dozen Jaborataries, from which positive re-
sults occasivoally emerge, Kmice and other
chimeraplasty proponents consider these re-
sults compelling evidence of what Kmiec
calls “the successful application of chimera-
based gene repair” and “the normal evolurion
of scientific knowledge.”

But this argument is sot winning many_
converts, “Once therc is same lack of cred-

24

dbility, one has to present g better cyse”

says Steve Kowalezykowskl, & genctic-
recombination expert st the University of

&vents. it secns likely that the techpology wil

California, Davis, who wss a member of

Kimeragen’s scientifi¢ advisory board,
“Onc more ordinery paper i5 not convinc-
ing. The burden of proof becomes greater.”

Aftor 6 years of research, chimeraplasty
still lacks upambiguous data and universal re-

producibility. Barming a dramatic turn of
]

_pass the way of other powntial breakihroughs
that garnered their 15 minutes of fame and
then vanished siowly into the hoerature.

~GARY TAUBES ©
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Via Express Mail

{ !JL,LH% ?l *
U.S. Securities and Exchahgé.geg‘immlsmonw vt

Division of Corporation Finance
Office of Chief Counsel

450 Fifth Street, N.W.
Washington, D.C. 20549

Re: NaPro BioTherapeutics, Inc.- Stockholder Proposal
Ladies and Gentlemen:

I am writing to you concerning the shareholder proposal I submitted to NaPro
BioTherapeutics on February 11, 2003 for inclusion in their 2003 proxy statement. I
have been trying to contact your office by phone (202-942-2900) for the past two days
without success. I have left detailed voicemail messages along with my return phone
number, however, none of my calls have been returned.

This follow-up with your office was prompted by a copy of a letter that I received on
March 7 from Denver, CO law firm, Bartlit Beck Herman Palenchar & Scott, outside
counsel for NaPro BioTherapeutics, Inc. I respectfully request the careful consideration
by your office of the additional factual information provided in this correspondence
before any actions are taken with regard to the disposition of my stockholder proposal.
What follows is a brief timeline of events which have occurred, beginning with the
submission of my original stockholder proposal to NaPro on February 11, 2003.

e February 11, 2003 - I sent my original shareholder proposal by Express Mail to
NaPro Biotherapeutics Corporate Headquarters in Boulder, CO. The subject of my
proposal is executive compensation, which, according to a number of independent
investor web-sites, has become the #1 shareholder proposal issue this year. Your
office already has a copy of my original proposal.

o February 22, 2003 — I received a response letter by Express Mail from Kai P. Larson,
Vice President, General Counsel and Assistant Secretary, NaPro Biotherapeutics,
Inc., which summarized numerous deficiencies in my shareholder proposal. The
letter further stated that NaPro intended to exclude my proposal from the 2003 proxy
statement if I didn’t respond back in writing to correct the deficiencies within 14
calendar days of receiving the letter. Your office has a copy of that letter.

e March 5, 2003 ~ I sent a detailed response letter by Express Mail (copy enclosed with
attachments) to Kai P. Larson at NaPro, which addressed all of the deficiencies
identified in my proposal. I also sent them supporting documents from my broker,
requested by NaPro, to prove that I am the beneficial holder of the required number
of shares for at least 1 year. It should be noted that I had 14 calendar days from



February 22 to send back my response, which equates to a deadline of March 8.
My response was mailed 3 days before the deadline.

e March 7, 2003 — I received a copy of a letter dated March 6, 2003 by Express Mail
from a Denver, CO based law firm representing NaPro. The original letter was sent
to your office. This letter contains materially false statements, which I believe were
made for the purpose of biasing the SEC to find in favor of NaPro, allowing the
Company to exclude my proposal from their proxy statement.

Specifically, in paragraph 2 on page 2, the following false statement is made: The
Company has advised the Proponent of this ambiguity and the Proponent has
not responded to the Company. In paragraph 4 on page 2, the false statement is
again made that I failed to respond to the Company: The Company further advised
the Proponent that his letter must be postmarked, or transmitted electronically,
no later than 14 days from the date he received the Company’s letter and that, if
within the required 14 day period, he did not correct the deficiencies listed
above, the Company would be entitled to exclude all of his Proposals from Proxy
Statement. The Company has not received a response from the Proponent. In
fact, I responded to the Company within 11 days of receiving their letter.

In paragraph 2 on page 1, the Company is requesting that the SEC take no further
action, which would allow my proposal to be excluded from the proxy statement and
in paragraph 3 on page 7, the Company is requesting that the SEC deny me the
opportunity to make revisions to the proposal and supporting statement. My concern
is that vour staff has a letter before them that contains materially false
statements and that they may issue recommendations on this matter without
considering all of the information presented in my March S letter to the

Company.

The March 6, 2003 letter from Bartlit Beck Herman Palenchar & Scott, outside counsel
for NaPro BioTherapeutics, Inc., represents an egregious action by the Company to
undermine the spirit and intent of the Securities and Exchange Act of 1934 with regard to
stockholder proposals. In their attempt to exclude my proposal and their abuse of the
stockholder proposal submission and review process, the Company is sending a strong
message that shareholder input on matters of corporate governance is most unwelcome.

In light of the massive wave of corporate scandals we’ve witnessed over the last 2 years
and the ongoing public debate on the need for greater SEC oversight to insure greater
corporate accountability to the investment community, stockholders should be granted
greater leeway to influence corporate governance, not less. Accordingly, I am requesting
that the Staff of the Securities and Exchange Commission (the “Commission™)
recommend enforcement action to the Commission if my stockholder proposal is omitted.
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If you have any questions or need additional information, please do not hesitate to contact
me. ’

Respectfully submitted,
Daniel S. Sweigart
P.O.Box 11

Ephrata, PA 17522
Ph: (717)-534-7134 (work)

Enc. (5)

cc: Congressman Joseph R. Pitts



March 5, 2003

Via Express Mail

Kai P. Larson, Esq.

Vice President, General Council and Assistant Secretary
NaPro Biotherapeutics, Inc.

6304 Spine Road, Unit A

Boulder, CO 80301

Re: Stockholder Proposal

Dear Mr. Larson:

In response to your letter dated February 19, 2003 and received by me on February 22,
2003, I am providing you with the requested additional information to address the
deficiencies identified in the Stockholder Proposal that I sent to NaPro Biotherapeutics on
February 11, 2003 by Express Mail. I have also enclosed a copy of the revised the
proposal and supporting statement, which does not exceed 500 words as required by SEC
Rule 14a-8.

In answer to your first question, I am submitting the revised stockholder proposal in
accordance with Rule 14a-8 of the Securities and Exchange Commission’s (SEC) rules
under the Securities Exchange Act of 1934,

e Asrequired by Rule 14a-8(b), I have enclosed written statements from 7D
Waterhouse and Hazlett, Burt & Watson, Inc. verifying that I have
continuously held a total of 126,800 shares of NaPro common stock in these
combined accounts for more than one year. The Hazlett, Burt & Watson
account has continuously held 35,000 shares of NaPro common stock since
March of 1999 and the TD Waterhouse account has continuously held 91,800
shares of NaPro common stock since October 15, 2001.

e Asrequired by Rule 14a-8(b), I have enclosed a written statement that I intend
to continue ownership of my NaPro BioTherapeutics common shares through
the date of the Company’s annual meeting, which according to last year’s
proxy statement will be held sometime in June 2003.

¢ In accordance with Rule 14a-8(c), I have re-worded my proposal to make it a
single proposal, namely, to urge the Board of Directors to significantly cut
executive compensation. The 30% salary cut, elimination of bonuses and new
option grants and the disallowance of re-pricing of existing options (i.e. no
adjustment of the Grant Price) are the specific directives for carrying out the



-

proposal to significantly reduce executive compensation. Since executive
compensation typically consists of salary, bonuses and stock options, a
proposal calling for a reduction in executive compensation would necessarily
require the inclusion of all three of these components.

e Inaccordance with Rule 14a-8(d), I have revised the proposal to not exceed
500 words.

¢ Finally, I have enclosed a copy of the NaPro 2002 Proxy Statement, which
states that the deadline for submitting a stockholder proposal is February 13,
2003. My original proposal was received by your office on February 13,
2003, so your statement that my proposal was not submitted within the
required time period is unclear.

If you have any questions or need additional information, please do not hesitate to contact
me.

Respectfully submitted, »

F—.

Daniel S. Sweigart

Encl. (5)
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Waterhouse

TD Waterhouse Investor Services, [nc.
March 4, 2003 OUne Horborside Finanetal Center
? Plaza Rowr A
Jersey City, NJ U731
T 800 934 4448

idwaterhoune. oo

Diniel S Swejgait
PO Hox 11
Ephrata, PA 17522

Re: Account ff 438 25576
File 4 10295288

Dcar Mr. Sweigart,

1 am writing in response 1o your recent inyuiry iegarding your acconmt with 'TD
Walethouse Investar Services, Inc.

Please be advised that as of March 4, 2003 you hold 91,800 shares of Nupro
Biotherapeutics Inc. (NPRO). In addition, vur vecords indicate that you have continuously
held these shares since Octoher 15, 2001,

Please call me at 1-800-934-4448 ext 64868 if you have any questions regarding this
matter.

‘Thank you,
Aron Morch

TDWalerhouse
Customsr Relationship Management

Membor NSE/SIPC,

*k TOTAL PAGE.B2 s



Hazlett, Burt and Watson, Inc.
100 East King Street, PO Box {267
Lancaster, PA 17608-1267
(717) 397-5515 (800) 657-9944
Fax (717) 397-6012
E-mail: hbw@haziettburt.com

Members
New York Stock Exchange, Inc.
National Association of Securities Dealers, Inc.
Sccurities Investors Protection Corporation
‘A Century of Service"”

George S. Weaver, 111, Senior Vice President

Mr. Dan Sweigart
PO Box 11

_ Ephrata, PA 17522-0011

Dear Mr. Sweigart,

February 24, 2003

This letter is to confirm that you own 35,000 shares of NaPro Bio
Therapeutics as of February 24, 2003 in an account held by Hazlett, Burt &
Watson, Inc. You have continuously held this number shares in your account
since your last purchase of NaPro Bio Therapeutics in March of 1999.

Should we be able to provide any further assistance please feel free to
contact my assistant, Steven Sell, or me at 717-397-5516. '




March 5, 2003

Kai P. Larson, Esq.

Vice President, General Council and Assistant Secretary
NaPro Biotherapeutics, Inc.

6304 Spine Road, Unit A

Boulder, CO 80301

Re: Stockholder Proposal — Statement of intent to continue ownership of shares
through the date of the annual meeting.

Dear Mr. Larson:

In response to SEC Rule 14a-8(b), please be advised that I intend to continue ownership
of my NaPro BioTherapeutics common shares through the date of the Company’s annual
meeting, which according to last year’s proxy statement will be held sometime in June
2003. I am currently holding 126,800 shares of NaPro common stock in two different
brokerage accounts, TD Waterhouse and Hazlett, Burt and Watson, Inc. Written
statements from both record holders that I have held these shares continuously for more
than one year are also enclosed with this correspondence.

Respectfully submitted, >

APEACSS

Daniel S. Sweigart
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Stockholder Proposal
NaPro BioTherapeutics 2003 Annual General Meeting

Mr. Daniel S. Sweigart, P.O. Box 11, Ephrata, PA 17522, the beneficial holder of
- 126,800 shares of common stock, is hereby notifying NaPro BioTherapeutics of plans to
introduce the following resolution:

“Resolved: The shareholders urge our board of directors to take immediate action to
significantly reduce executive compensation by eliminating bonuses and cutting salaries
by 30% for Chief Executive Officer and the other four most highly compensated
executive officers. In addition, we urge our board to disallow the re-pricing of existing
stock options and temporarily eliminate the granting of new options to the Chief
Executive Officer and the other four most highly compensated executive officers.

These measures will remain in effect until such time that the Company is able to achieve
earnings from ongoing operations for two consecutive quarters or the stock price recovers
to a level of $5.00 per share or higher for thirty consecutive trading days.

“Supporting statement: Implementation of the above measures is necessary to more
closely align executive compensation with performance. Executive compensation is
grossly over-inflated given their failure to successfully execute the paclitaxel business
plan and the total collapse of the share price since March 2002.

“The downturn in the markets has undeniably contributed to some of the loss in
shareholder value, however, our company has significantly under-performed the market
over the past year. In the 12 months period between January 2002 and January 2003,
share price has dropped almost 97%, compared to a 22% drop in the S&P 500 Index and
a 43% drop in the Biotech Index. This horrific loss in shareholder value demands
immediate action by our Board of Directors to further contain costs by drastically cutting
executive compensation.

“The decimation of the share price has occurred in the face of the FDA approval of the
company’s first major product, injectable paclitaxel, in May 2002. In the 8 months since
approval, quarterly paclitaxel sales have remained in the $7-10 million per quarter range,
which only represents about 10% of the total U.S. market. Our company’s inability to
capture a significant portion of the U.S. paclitaxel market represents a failure to
successfully execute the paclitaxel business plan and reflects gross errors in judgement by
Executive Management.
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“Finally, the competence of management needs to be called into question for continuing
to pour a significant portion of our company’s paclitaxel revenues into the genomics
technology program being run by Dr. Eric Kmiec, Ph.D. at the University of Delaware.
Gene repair by chimeraplasty is a highly speculative technology that may never lead to
effective treatments for human disease or commercially viable products. Management
has failed to present a detailed business plan for commercializing the genomics
technology, including revenue projections, timelines, etc.

“During the past year, there has been much public debate about executives enriching
themselves at the expense of their shareholders and the failure of corporate boards of
directors to reign in exorbitant executive compensation packages. Accordingly,
shareholders have a right to expect the Board of Directors to exercise their fiduciary
responsibilities and implement executive compensation policies that are in the best
interest of all shareholders.

“T urge you to vote FOR this proposal.”



NAPRO BIOTHERAPEUTICS, INC.
6304 Spine Road, Unit A
Boulder, Colorado 80301

Proxy Statement
General

The enclosed proxy is solicited by our Board of Directors for use at the Annual Meeting of Stockholders
to be held on July 16, 2002, at 9:00 a.m. local time at the Raintree Plaza Conference Center at the
Raintree Plaza Hotel, 1850 Industrial Circle, Longmont, Colorado, USA, and at any adjournment or
postponement of that meeting, for the purposes set forth in the accompanying Notice of Annual Meeting.
This Proxy Statement is being furnished to holders of our voting common stock, $0.0075 par value per
share, as of May 20, 2002, the Record Date.

We will bear the entire cost of solicitation, including the preparation, assembly, printing, and mailing of
this Proxy Statement, the proxy and any additional soliciting materials sent to stockholders. We may
reimburse brokerage firms and other persons representing beneficial owners of shares for their expenses
in forwarding solicitation materials to such beneficial owners. We have retained the services of
MacKenzie Partners to aid in the solicitation of proxies, deliver proxy materials to brokers, nominees,
fiduciaries, and other custodians for distribution to beneficial, owners of stock and to solicit proxies
therefrom. MacKenzie Partners will receive a fee of approximately $5,000 and reimbursement of all
reasonable out-of-pocket expenses. Proxies may also be solicited by certain of our directors, officers and
regular employees, without additional compensation, personally or by telephone.

This Proxy Statement and accompanying proxy will be mailed on or about June 17, 2002 to all stockhold-
ers entitled to vote at the meeting,

Annual Report

Our Annual Report to Stockholders for the year ended December 31, 2001 including audited financial
statements is enclosed. This Annual Report to Stockholders does not form any part of the material for the
solicitation of proxies. :

Stockholder Proposals

We intend to hold our 2003 Annual Meeting of Stockholders in June 2003. Proposals by stockholders that
are intended to be presented at that meeting must be received by our Secretary at our principal executive
office, 6304 Spine Road, Unit A, Boulder, Colorado 80301, no later than February 13, 2003 in order to
be included in the proxy statement and proxy relating to the 2003 Annual Meeting. If a stockholder
wishes to submit a proposal or director nomination that is not to be included in next year’s proxy
statement and proxy, the stockholder must do so not less than 50 days nor more than 75 days prior to the
meeting; provided, however, that in the event that less than 60 days notice or prior public disclosure of
the date of the meeting is given or made to stockholders, notice by the stockholder must be received not
later than the close of business on the tenth day following the day on which such notice of the date of the
meeling was mailed or such public disclosure was made, whichever first occurs. Stockholders are also
advised to review our bylaws, which contain additional requirements with respect to advance notice of
stockholder proposals and director nominations.



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commissien, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



April 17, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  NaPro BioTherapeutics, Inc.
Incoming letter dated March 6, 2003

The proposal'urges the board of directors to reduce salaries by 30% and eliminate
bonuses and the granting of stock options for the Chief Executive Officer and the four
other most highly compensated executive officers.

We are unable to concur in your view that NaPro may exclude the proposal under
rule 14a-8(c). Accordingly, we do not believe that NaPro may omit the proposal from its
proxy materials in reliance on rule 14a-8(c).

We are unable to concur in your view that NaPro may exclude the proposal under
rule 14a-8(d). Accordingly, we do not believe that NaPro may omit the proposal from its
proxy materials in reliance on rule 14a-8(d).

We are unable to conclude that NaPro has met its burden of establishing that the
proposal would violate applicable state law. Accordingly, we do not believe that NaPro

may omit the proposal from its proxy materials in reliance on rules 14a-8(i)(2) and
14a-8(1)(6).

We are unable to concur in your view that NaPro may exclude the entire proposal
under rule 14a-8(i)(3). However, there appears to be some basis for your view that
portions of the supporting statement may be materially false or misleading under
rule 14a-9. In our view the proponent must:

o delete the phrase “and reflects gross errors in judgement by Executive
Management” and recast the remainder of the sentence that begins “Our
company’s inability to capture . . .” as the proponent’s opinion; and



e delete the sentence that begins “Finally, the competence of
management . . .” and ends “. . . at the University of Delaware.”

Accordingly, unless the proponent provides NaPro with a proposal and supporting
statement revised in this manner, within seven calendar days after receiving this letter, we
will not recommend enforcement action to the Commission if NaPro omits only these

portions of the supporting statement from its proxy statement in reliance on
rule 14a-8(1)(3).

Sincerely,
QL Jennifer Bowes

Attorney-Advisor



