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March 10, 2003

Anthony J. Horan
Corporate Secretary
Senior Vice President
Office of the Secretary
J.P. Morgan Chase & Co.

270 Park Avenue
Floor 35 o
New York, NY 10017-2070 Pecanaie
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Re:  J.P. Morgan Chase & Co.
Incoming letter dated January 8§, 2003

Dear Mr. Horan:

This is in response to your letter dated January 8, 2003 concerning the shareholder
proposal submitted to J.P. Morgan Chase by Chris Rossi. We also have received a letter
on the proponent’s behalf dated January 17, 2003. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which

sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

By Foul i
Martin P. Dunn ~ PROCESSED

Deputy Director __
\/ MAR 2 6 2003
Enclosures THQMSOT
ce: John Chevedden FINANCIA

2215 Nelson Avenue, No. 205
Redondo Beach, CA 90278
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Division of Corporate Finance -

Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, DC 20549

Re:  Omission of Stockholder Proposal by J.P. Morgan Chase & Co.
Pursuant to Rule 14a-8: John Chevedden, as representative for Chris Rossi

Ladies and Gentlemen:

On behalf of J.P. Morgan Chase & Co. (the “Company’’), a Delaware corporation, and
pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as
amended, I hereby notify the Securities and Exchange Commission that the Company
intends to omit from its notice of meeting, proxy statement and form of proxy (the “Proxy
Materials”) for its 2003 Annual Meeting of Stockholders a proposal and supporting
statement submitted to the Company by John Chevedden, on behalf of Chris Rossi (the

“Proponent”), by fax dated October 1, 2002 (the “Proposal”). The Proposal is attached
hereto at Exhibit A.

The Company intends to omit the Proposal in accordance with Rule 14a-8(1)(3).

Our 2002 Annual Meeting of Stockholders is scheduled to be held on May 20, 2003, and
we currently intend to mail to stockholders definitive proxy materials for the meeting on

or about March 31, 2003. Accordingly, this filing complies with Rule 14a-8(j)(1). I am
the Secretary of the Company.

We are simultaneously providing the Proponent with a copy of this letter and notifying
the Proponent of our intention to omit the Proposal from our Proxy Materials, in
accordance with Rule 14a-8(j). A copy of this letter has been e-mailed to
cfletters@sec.gov in compliance with the instructions found at the Commission’s website

J.P. Morgan Chase & Co. ® 270 Park Avenue, Floor 35, New York, NY 10017-2070
Telephone: 212 270 7122 ® Facsimile: 212 270 4240

anthony.horan@chase.com
44363

SEMNENEL:
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and in lieu of our providing six additional copies of this letter pursuant to Rule 14a-

8(1)(2)-

The Proposal is “False and Misleading”— Rule 14a-8(i)(3)

The Proposal recommends that the Board of Directors redeem any poison pill previously
issued (if applicable) and not adopt or extend any poison pill unless such adoption or
extension has been submitted to a sharcholder vote. The Proponent has also included
several statements in support of this Proposal.

The Company believes that the following supporting statements may be excluded in their
entirety under Rule 14a-8(i)(3) because they are contrary to the Commission’s proxy
rules, which prohibit the inclusion of statements in the proxy materials that are false or
misleading with respect to any material fact, or which omit to state any material fact
necessary in order to make the statements therein not false or misleading. See Pharmacia
Corporation (available March 7, 2002). The Company recognizes that the Staff does
permit the exclusion of an entire proposal if the “proposal and supporting statement will
require detailed and extensive editing in order to bring them in compliance with the proxy
rules.” Division of Corporate Finance, Staff Legal Bulletin No. 14 (available July 13,
2001). Although we believe that the Proposal submitted to the Company is so
compromised by false and misleading statements that the revisions that would be
necessary to bring the Proposal into compliance with the Commission’s proxy rules are
simply not minor in nature, in light of the Staff’s recently expressed view on this identical
Proposal, we request that the following supporting statements be excluded in their
entirety pursuant to Rule 14a-8(1)(3). See Hewlett-Packard Company (available
December 17, 2002); Allegheny Energy, Inc. (available December 24, 2002); and UST
Inc. (available December 26, 2002).

First, the heading to the Proposal included by the Proponent is misleading and it should
be deleted pursuant to Rule 14a-8(1)(3). The statement, “[t]his topic won an average
60%-yes vote at 50 companies in 2002” is unsupported and misleading to stockholders.
It is unclear from this statement what is intended by the term “topic”, how the percentage
quoted was calculated and which companies were included in the sample. Nonetheless, it
is presented as fact without providing the stockholders any way to verify the factual
statement. Additionally, there is no basis upon which to conclude that actions at other
companies, in different industries, with different histories and profiles are relevant to the
Proposal. Inclusion of this type of irrelevant information, which is unrelated to the
statement itself, is simply misleading. The Staff has consistently recognized that similar
unsupported assertions may be omitted unless the proponent revises the unsupported
statement to provide factual support. See Pharmacia Corporation (available March 7,
2002); Minnesota Mining and Manufacturing Company (available March 18, 2002);
Sabre Holdings Corporation (available, March 18, 2002); and Exxon Mobil Corporation
(available March 26, 2002). In fact, the Staff directed Mr. Chevedden “to provide a
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citation to a specific source” for this exact sentence in two recent SEC No-Action Letters.
See UST Inc. (available December 26, 2002); and Hewlett-Packard Company (available
December 17, 2002). The failure of the Proponent to provide accurate information and
complete citations renders this heading statement misleading and it may be excluded
from our Proxy Materials pursuant to Rule 14a-8(i)(3).

If the Staff is unable to concur in our view that the Company may exclude the title “[t]his
topic won an average 60%-yes vote at 50 companies in 2002,” then the Company
respectfully requests that the Staff direct the Proponent to move the statement so that it is
clear that it is part of the supporting statement. The current placement of the statement is
misleading because a stockholder could improperly conclude that the Company included
this heading.

Second, the reference to “any poison pill previously issued” is misleading and it should
be deleted pursuant to Rule 14a-8(i)(3). The Company does not currently have a poison
pill or, as it is more appropriately known, a shareholder rights plan. The Proposal’s
reference to a current poison pill is confusing and misleading because it could improperly
lead stockholders voting on the Proposal to conclude that the Company currently has a
poison pill in place. The Staff has recognized that references to a non-existing
shareholder rights plan may be excluded as false and misleading. Commenting on a very
similar proposal to the one that is at issue in this case, the Staff stated that “[t]here
appears to be some basis for your view that the proposal may be excluded from the
Company’s proxy materials in reliance of Rule 14a-8(c)(3) to the extent that the proposal
applies to rights plans which, in fact, do not currently exist.” See Fluor Corporation
(available January 15, 1997). Similarly, the Staff should direct the Proponent to revise
the Proposal to delete the references to “poison pills previously issued” as misleading
under Rule 14a-8(1)(3).

Third, the first paragraph of the supporting statement beginning with “Harvard Report”
and ending with “performance from 1990 to 1999” is misleading. The Proponent refers
to a “study” in support of his assertions in this first paragraph, however, he fails to
provide the title of the study, the date of the study or page references in support of the
factual statements made. Instead, the Proponent relies on the mere mention of Harvard’s
Business School and the University of Pennsylvania’s Wharton School to lend credibility
to his statements. This reliance 1s misplaced, and the failure of the Proponent to provide
accurate and complete citations renders the statements in this paragraph misleading.
Because the statements in this paragraph are not properly documented, a stockholder
could improperly assume that the study supports the Proposal. The Proponent is
obligated to provide a stockholder considering this Proposal with accurate and complete
information so that the stockholder can reach an informed decision before voting on the
Proposal. The Staff directed Mr. Chevedden “to provide factual support in the form of a
citation to the specific study and publication date” for this entire paragraph in two recent
No-Action Letters. See Hewlett-Packard Company (available December 17, 2002) and
UST Inc. (available December 26, 2002). In accordance with the Staff’s recently
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expressed view, this paragraph, including the heading “Harvard Report,” should be
excluded in its entirety as materially false or misleading under Rule 14a-8(i)(3).

Fourth, the entire second paragraph should be deleted because it is vague and it lacks any
cited authority or source references. The phrases, “some believe that a company with
good governance will perform better over time,” “others see good governance as a means
of reducing risk” and “they believe it decreases the likelihood of bad things happening to
a company” are merely hollow statements. It is unclear if these statements are the
Proponent’s own opinion or someone else’s opinion. If this is the Proponent’s own
opinion, then the sentences should be recast as such. On the other hand, if it is someone
else’s opinion, then the statements must include an accurate and complete citation in
order not to be misleading. As presented, the statements are uncorroborated statements of
fact and they should be deleted because they are misleading. More fundamentally, the
statements are irrelevant and confusing because there is no relationship established
between the statements and the Proposal. The Staff recently directed Mr. Chevedden to
correct these statements in two No-Action Letters, stating “specifically identify the
persons or entities referenced in the sentences that begin ‘Some believe that a company

" and end ‘... bad things happening to a company’ and provide factual support in the
form of a citation to a specific source.” See Hewlett-Packard Company (available
December 17, 2002) and UST Inc. (available December 26, 2002). In accordance with
the Staff’s recently expressed view, this paragraph should be revised or excluded in its
entirety as materially false or misleading under Rule 14a-8(1)(3).

Fifth, the statement “Since the 1980s Fidelity, a mutual fund giant with $800 billion
invested, has withheld votes for directors at companies that have approved poison pills”
from the third paragraph of the supporting statement is misleading, despite the fact that
there is a citation reference to the Wall Street Journal. Although the Proponent includes a
citation reference to the Wall Street Journal, this supporting citation is inaccurate because
it is not complete. The Proponent should be directed to include the title of the article and
the column or page number where the article can be located. Further, the language that is
taken from the Wall Street Journal article should appear with quotation marks to make it
not misleading.

Even with a corrected reference, the statement is misleading. Fidelity’s website states its
general policies with respect to shareholder rights plans, but such general policies may
not be imputed to this Proposal. Fidelity, in accordance with a longstanding policy,
doesn't disclose how it votes on individual ballot questions. Aaron Lucchetti, “Fidelity
Says That 1t Might Withhold Votes for Directors Favoring Generous Compensation” June
12, 2002 The Wall Street Journal at C1. Therefore, as presented, paragraph three of the
supporting statement is materially false and misleading and it should be deleted.

Sixth, the website address included in the paragraph entitled “Council of Institutional
Investors Recommendation” should be deleted because it is misleading. The Staff has
articulated that website addresses may be excluded from supporting statements because
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information on the website may be materially false or misleading, irrelevant to the subject
matter of the proposal or otherwise in contravention of the proxy rules. Division of
Corporate Finance, Staff Legal Bulletin No. 14 (available July 13, 2001). The Council
of Institutional Investors’ website includes an exhaustive list of the Council’s goals and
its corporate governance initiatives. These goals and policies expand far beyond the topic
of the Proponent’s Proposal. Further, the Council of Institutional Investors’ website
contains an entire section of press releases, a list of its members, its membership policy
and its meeting schedule through the year 2004. These substantive and administrative
matters far exceed the scope of the subject matter of the Proposal and, therefore, should
be excluded as materially false or misleading under Rule 14a-8(1)(3).

The Staff has extensive knowledge of Mr. Chevedden’s proposals relating to this topic
and it has consistently agreed that the inclusion of the website address for the Council of
Institutional Investors, www.cii.org, is materially false and misleading. See e.g.,
Pharmacia Corporation (available March 7, 2002); Sabre Holdings Corporation
(available, March 18, 2002); Exxon Mobil Corporation (available March 26, 2002); The
Boeing Company (available March 2, 2002); and Bristol Myers Squibb Company,
(available March 4, 2002). The Staff recently directed Mr. Chevedden ‘“to revise the
reference to www.cit.org” in two No-Action Letters. See Hewlett-Packard Company
(available December 17, 2002); and Allegheny Energy, Inc. (available December 24,
2002). Therefore, the Company believes that the website address may be properly
excluded before the Proposal is included in our Proxy Materials pursuant to Rule 14a-

81)(3).

Seventh, the statement that "[i]n recent years, various companies have been willing to
redeem existing poison pills or seek shareholder approval for their poison pill” is
misleading. No citation authority is presented for this statement so it is unclear if these
statements are the Proponent’s own opinion or someone else’s opinion. If this is the
Proponent’s own opinion, then the sentences should be recast as such. On the other hand,
if it is someone else’s opinion, then the statements must include an accurate and complete
citation in order not to be misleading. As presented, the statements are uncorroborated
assertions and they should be deleted because they are misleading. The Staff has
previously required proponents submitting similar proposals to substantiate the identity of
such "various companies." See Boeing Company (available March 2, 2002) (requiring
the proponent to provide citations to "many institutional investors" before such reference
could be included in a proposal); Pharmacia Corporation (available March 7, 2002)
(requiring the proponent to provide citations to "many institutional investors" before such
reference could be included in a proposal); Sabre Holdings Corporation (available, March
18, 2002) (requiring the proponent to provide citations to "various companies" before
such reference could be included in a proposal); and Exxon Mobil Corporation (available
March 26, 2002) (requiring the proponent to provide citations to "many institutional
investors" before such reference could be included in a proposal). The Staff recently
directed Mr. Chevedden to correct this statement in a No-Action Letter issued on
December 17, 2002. See Hewlett-Packard Company (available December 17, 2002).
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Eighth, the statement that "[t]his includes Columbia/HCA, McDermott International and
Bausch & Lomb" is misleading because it is an unsubstantiated statement presented as
fact. As is discussed in the paragraph immediately above, the Staff has previously
required proponents to substantiate the identity of such "various companies." See Sabre
Holdings Corporation (available, March 18, 2002); and Hewlett-Packard Company
(available December 17, 2002). Simply including three company names without
providing an accurate citation or other documentation is misleading because it may lead a
stockholder to assume that this particular proposal has been adopted by these three
companies. Additionally, there is no basis upon which to conclude that actions at other
companies, in different industries, with different histories and profiles are relevant to the
Proposal. Inclusion of this type of irrelevant information, which is unrelated to the
statement itself, is simply misleading. See Pharmacia Corporation (available March 7,
2002) (deleting references to success of stockholder right to vote resolutions at other
companies); Minnesota Mining and Manufacturing Company (available March 18, 2002)
(deleting references to success of stockholder right to vote resolutions at other
companies); Sabre Holdings Corporation (available, March 18, 2002) (deleting references
to success of stockholder right to vote resolutions at other companies); Exxon Mobil
Corporation (available March 26, 2002) (deleting-references to success of stockholder
right to vote resolutions at other companies); UST Inc. (available December 26, 2002)
(deleting references to success of stockholder right to vote resolutions at other
companies); and Hewlett-Packard Company (available December 17, 2002) (deleting
references to success of stockholder right to vote resolutions at other companies). The
failure of the Proponent to provide accurate information and complete citations renders
the statement "this includes Columbia/HCA, McDermott International and Bausch &
Lomb" misleading and it may be excluded from our Proxy Materials pursuant to Rule
14a-8(1)(3).

Ninth, the phrase “Yes on 3” should be excluded because it is misleading and it is neither
a supporting statement nor part of the Proposal. The phrase is misleading because a
stockholder could improperly conclude that the Company included this heading and is
advocating that a stockholder vote yes on this proposal. Therefore, this phrase “Yes on
3” should be deleted from our Proxy Materials.
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For the reasons set forth above, the Company respectfully requests the Staff to advise that
it will not recommend enforcement action if the Proposal is omitted from our Proxy
Materials. Should the Staff not agree with our conclusions or require any additional
information in support or clarification of our position, please contact me prior to issuing
your response. Your consideration is appreciated.

Very truly yours,

(O

cc: John Chevedden, as representative for Chris Rossi
Chris Rossi
Jeremiah Thomas, Esq.



John Chevedden’s Proposal, as representative for Chris Rossi

Attached hereto as separate PDF attachment
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chis fass,
P.0. Box 249
Bootwille, CA 95415

Myr. Willism Harrisou, Jr

J.P, Morgan Chase & Ca. (JPM)
270 Pagk Avenue
New York, NY ]0017
Phone: (212) 270-6000, 400
Pax: (212) 270-1648

This Rule 14a-8 proposa] is respectfully submitted for the next antiuat shareholder mecting.  This
proposal js submitted t support the long-term performance of our company. Rule 14a-§

requirements wre intended to be met including record holder ownership of the required stock value
until after the date of the lpphuble sharebolder meeting. This submitted format, with the
shatcholder-supplied emphasis, is intended 10 be ysed for definitive proxy publicstion. This is
the proxy for Mr. Joby Chevedden snd/or his designec to act on my behalf in shareholder
matters, including this sharcholder proposal for the forthcoming sharcholder meeting before,
during and after the forthcoming shareholder mecting. Please direct all future communication to
Mr. John Chevedden at:

PH: 310/371-7872
2215 Nelson A"'L No. 205
CA 90278

Your consideration and the consideration of the Board of Ditectors is apprecisted,

Sincerely, | _
o fans  Lluler

oS  Poss. Clsfedan Cor
L);C:+O(— ‘20‘==:

cs: Anthony J. Horan
FX: 366/831-8350

b00/200°d ZL19% 6021 200Z.L0°120
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3 - Shareholder Vote on Poison Pills
This topic jwon an average 60%-yes vote at 50 cowmpsnies n 2002

the Boand of Dircctors redeem any poison pill previously issued (if
or extend any poison pill unless such adoption or extension has boen
vote.

School study found that good corporate govemaoce (which took into
sccount whether & company has 8 poison pill) was positively and significantly related to
company value. This study, conducted with the Upjversity of Pennsyivania’s Wharton School,
reviewed the relationship between the corporste governance index for 1,500 companies and
company performance from 1990 to 1999. .

Some believe that 8 company with good governarce will perform better over time, leading to 3
higher stock price. Others sec good governance as « means of reducing risk, as they believe it
decreases the likelihood af bad things happening 1o & company.

Since the 19803 Fidelity,

s mutua! fund giant with $800 billion invested, has withheld votes for
| directors st companies :

have spproved poison pills, Woll Street Jowrnal, June 12, 2002.

Couactl of Institutions] lavestors Recommendation
The Council of [nstitutional Investors www ¢ji.ofg, an organization of 120 pension funds which
invests $1.5 trillion, called for shareholder approval of poison pills. In recent yews, various
companies have been willing to redoem existing poison pills or seek sharcholder approval for their
poison pill. This includes Columbia/HCA, McDermont [nternational and Bausch & Lomb. [
belisve that our company| should follow suit and allow sharcholder pasticipation.

Sharcholder Vote on Poisan Pills
Yaonl

The above format includds the emphasis intended.
The company is requested to notify the shareholder of any typographical question.

The company is requested to assign & proposal gumber based on the chromological order
propoulspm submitial to make a list of proposal topic and submirtal dates svailable to
sharcholders.

700/€00°d ZL194 01121 2002,L0°100
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If our company et all corriders a no action request, it is recommend that the following points be
brought to the sttention of the directors:

1) “Similarly, lawyers| who represent corporations serve shareholders, not corporate

management,”

C;ngmmameyLPi U.s Secmunandmhmaemmmumon,WuhnanC,Augm
12, 2002

2) To allow sharsh a choice

In the New Iersey High Court mling allowing Sen. Torricelll 10 be replaced, the court said state
election statutcs should be "liberally construed to allow the greatest scope for participation in the
slectoral process to candidates to get on the ballot and, most importantly, to allow the
voters a choice on election day." |

‘\\o

TOTAL P.87
$00/b00°d ZLT9% 01:27 2002.L0°120




: JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

Redondo-Beach, CA 90278

310/371-7872
6 Copies ‘ January 17, 2003
7th copy for date-stamp return Via Airbill
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
Mail Stop 0402
450 Fifth Street, NW _
Washington, DC 20549 PR
oo [
;-gf"l e 20
J.P. Morgan Chase & Co. (JPM) S iz 3
Investor Response to Company No Action Request “_,_~ “'\‘ 7-’3
Established Topic: Poison Pill S L. =
Chris Rossi ‘ -0 = g
ris Rossi = g = 5
Ladies and Gentlemen: ' ' '5‘5‘ &2

This letter addresses the aggressive and contrived company no action request to suppress
an established corporate governance proposal topic.

To address the company questions, passages in the shareholder proposal are numbered

and a corresponding number is marked on the attached supporting exhibit. On certain
numbered items additional information is included below.

1) The company seems to claim that good corporate governance principles flip flop from
one company to another.

2) The proposal text is believed appropriately worded for contingencies outside the
proponent’s control. The company has failed to describe how any proponent could

determine with certainty whether the company will adopt a poison pill in the 5 months
leading up to the annual meeting.

3) The Harvard report is titled, “Corporate Governance and Equity Prices,” July 2001,
Paul A. Gompers, Harvard Business School. Hewitt-Packard Company (December 17,

2002) directed a Harvard report reference such as the preceding to be included in the
proposal text.

The “2001 Harvard Business School study” is an accurate statement which focuses on the
source for the expertise and methodology of this study. This 1s of prime importance to

shareholders. It is more relevant for shareholders to know the professional affiliations of
the authors of the study, as compared to the name of each author.



Harvard Business School and the University of Pennsylvania’s Wharton School are both
listed on the cover page of the report. The lead author of the report is Paul A. Gompers,
Harvard Business School

In the Harvard Report “poison pills” is the first index item described. The poison pill is
the first item note in the Financial Times November 9, 2001 article on the report.

The report abstract states that we found a striking relationship between corporate
governance and stock returns. An investment strategy that bought stocks with the
strongest shareholder rights and sold stocks with the weakest shareholder rights would
have earned abnormal [positive] returns of 8.5 percent per year. We find that weaker
shareholder rights are associated with lower profits, lower sales growth.

6) The company comments on “irrelevant™ would seem to apply only to a website not
focused on corporate governance, such as a website primarily focused on a scientific field.

7) Item 7 is supported by the item 8 exhibit.

9) The company claim on “Yes on 3” is an unsupported speculation and is an affront to
common sense.

Further support for the proposal text is based on Analysis of Key SEC No-Action Letters:
Management must sustain the burden of showing that statements are misleading. The

staff commonly rejects management’s claim because management is simply arguing against
the proposal.

American Tel. & Tel. Co. (Dec. 23, 1983)

The staff will reject a claim that the proposal is misleading when the proponent cannot
cover all factors related to the proposal in view of the length limitations and management
can “correct” any inaccurate implications in management’s own reply.

Baltimore Gas & Elec. Co. (Jan. 26, 1982); Orion Research Inc. (July 15, 1983)

The company does not address whether it fits to this description:

Martin Dunn, Deputy Director, Securities and Exchange Commission said, “Related to
taking too much time are companies that take issue with sentence after sentence, almost
as though they’re proving their case by arguing about every sentence. And that takes us a
great deal of time, because we take every one of these and go through it. We consider
every sentence in the context of the argument that’s made and the substance of it.”

For the above reasons this is to respectfully request that the Office of Chief Counsel not

agree with the company request to suppress this established govemance topic or any text
therein.



Should the Office of Chief Counsel question or disagree with issues in this letter, an .
opportunity is respectfully requested to confer with the Office prior to the determination
of the Staff’s position. :

Sincerely,

John Chevedden

cc:
Chris Rossi

William Harrison, Jr.
Chairman
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AVERAGE VOTING RESULTS ON SIGNIFICANT CORPORATE GOVERNANCE PROPOSALS

—2002— —2001—
#of Average #of Average
(X) pending proposals - proposals vote+ propesals vote+ Trend®
Eliminate superma;ority vote 10 61.5 12 57.9 +3.6
Repeal classified board 41 613 46 52.4 +8.9
Redeem or vote on poison pill 50 60.2 22 57.0 +3.2
Confidential voting 5 59.4 7 . 5289 +6.5
Increase compensation committee indepencence 2 431 2 42.1 +1.0
No repricing underwater stock options 2 41.0 1 46.6 -
Separate CEO & chairmen 3 35.8 3 15.7 +20.1
Vote on future golden parachutes 18 35.3 13 31.8 +3.8
Provide for cumulative voting ' 19 332 - 19 304 +2.8
Increase board independence 12 30.8 7 22.5 +8.3
Increase board diversity(1) ~ ® 3 21.2 6 20.5 0.7
Increase nominating committee independence 5 20.3 2 38.6 -18.3
. Performance-based stock options 4 19.% 9 259 6.0

Reswict executive compensation® 8 16.0 17 12.2 +3.8
Sell company/spin off/hire investment banker 2 13.5 21 132 +0.3
Disclose executive compensation 2 10.1 2 92 +0.9

Increase key committee independence 7 21.4

No consulting by auditors 21 288

Pension fund surplus reporting 5 259

Report on dirs’ role in corp. strategy 7 8.5

+Vote as percentage of shares voied for and against, abstentivsns excluded
*includes proposals 1o restrict executive pay, cap executive pgy and link executive pay to performance
*Trend figures are calculared for categeries with more than one propesal '

Copyright: Investor Responsibilifv Research Center, 2002

®



Corporate Governance and Equity Prices

July 2001

Paul A. Gompers
Harvard Business School
Harvard University and NBER

Joy L. Ishii
Department of Economics
Harvard University

Andrew Metrick
Department of Finance, The Wharton School
University of Pennsylvania and NBER

We thank Darrell Duffie, Gary Gorton, Edward Glaeser, Joe Gyourko, Steve Kaplan,
Sendhil Mullainathan, Krishna Ramaswamy, Virginia Rosenbaum, Andrei Shieifer, Rob
Stambaugh, Joel Waldfogel, Julie Wulf and seminar participants at Wharton and
INSEAD for helpful comments. Ishu acknowledges support from an NSF Graduate

Fellowship.



ABSTRACT

Corporate-governance provisions related to takeover defenses and shareholder
rights vary substantially across firms. In this paper, we use the incidence of 24 different
provisions to build a “Govemnance Index” for about 1,500 firms per year, and then we
study ‘the relationship between this index and several forward-looking performance
measures during the 1990s. We find a striking relationship between corporate governance
and stock retums. An investment strategy that bought the firms m the lowest decile of
the index (strongest shareholder rights) and sold the finns in the highest decile of the
index (weakest shareholder rights) would lave eamed abnormal returns of 8.5 percent per
year during the sample period. Furthermore, the Govemance Index is highly correlated
with firm value. In 1990, a one-point increase in the index is associated with a 2.4
percentage-point lower value for Tobm’s Q. By 1999, this difference had increased
significantly, with a one-point increase in the index associated with an 8.9 percentage-
point lower value for Tobin’s Q. Finally, we find that weaker shareholder rights are
associated with lower profits, lower sales growth, higher capital expenditures, and a
higher amount of corporate acquisiions. We conclude with a discussion of several causal
interpretations.

Keywords: Corporate governance, shareholder rights, investor protection, agency
problems, entrenched management, hostile takeovers, poison pills, golden parachutes,
greenmail. ‘
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News Briefs = - : :
October 31 - November 13, 2001 Vol. 3, No. 31

Shareholder-Friendly Companies Outperform

United States — Companies that engage in such pro-management provisions as poison pills,
super-majority votes, golden parachutes and classified boards averaged annual shareholder returns
that were 8.5% less than shareholder-friendly firms, according to a survey of 1,500 companies
authored by Wharton School of Business Finance Professor Andrew Metrick and Harvard
University’s Paul Gompers and Joy Ishii. The survey deducted points for every company by-
law that worked against shareholder value. Those companies that most empowered shareholders -
Hewlett-Packard (HWP), IBM, Wal-Mart (WMT), DuPont (DD), Southern Company (SO), and
Berkshire Hathaway (BRKa) - outperformed the S&P 500 by 3.5% from 1990 to 1999. More
pro-management companies - GTE, Waste Management (WMTI), Time Warner, Kmart (KM), and
United Telecommunications — trailed the S&P 500 by 5% from 1990 to 1999.

Financial Times, November 9, 2001 '



THE WAY IT WAS

The evolution -of institutional activism
falls into three distinct stages. During the
early years (1987-1990) activists were in-
tensely focused on takeovers

Activists’ goals, g8Eae
have matured. Proponents now target
companies either for poor financial per-
formance or egregious governance prac-

and control. Proposals were de-
signed to eliminate poison pills,
golden parachutes, greenmail,
fair price provisions, and other
defensive practices that share-
holders felt infringed on their
rights and reduced the value of
their investment. But activists
were also pursuing a more im-
portant objective: defining a

John Wilcox: In the
third stage.

tices. The selection process,
which utilizes quantitative
performance measures and
checklists of governance
policies and standards, has
become a central activity in
“activists’ self-defined role as
corporate overseers. The an-
nual publication of ghe
Council of
vestors’ “Focus 207 list of tar-

role for shareholders in corpo-
rate decisionmaking. The second stage
{1990-1992) centered on reform of the
proxy rules. Two issues — financial per-
formance and board accountability —

geted underperformers is
one of many such governance media
events....Activism’s growing focus on
nancial performance has

ilcox, chairman of Georgeson & Co.”
Inc., in “A 10-year Quest for Dirsctor
Accountability” [Fall 1997]. He joined the firm, a
specialist in proxy solicitations, investor analysis,
and other advisory activities, in 1973

Investors Will Pay
for Good Governance

There are three main reasons why in-
vestors will pay a premium for good gov-
ernance:

» Some believe that a company with

good governance will perform better
over time, leading to a higher stock price.
This group is primarily trying to capture
upside, long-term potential.
« Others 'see good governance as a
means of reducing risk, as they believe it
decreases the likelihood of bad
things happening to a compa-
ny. Also, when bad things do
happen, they expect well-gov-
erned companies to rebound
more quickly. '

» Still others regard the re-
cent increase in attention to
governance as a fad. However,
they tag along because so
many investors do value gov-
ernance. As this group sees it,
the stock of a well-governed
company may be worth more
simply because governance is
such a hot topic these days.
— Robert Felton and Alec Hudnut

of McKinsey & Co., and Jennifer

Van Heeckeren, a professor at the
University of Oregon, reporting on
their study in "Putting a Value on

" Governance " {Spring 1957],

Portrait by Jean Kristie
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A Mutual-Fund Giant Is Stalking Excessive Pay --- Fidelity Says That It Might Withhold
Votes for Directors Favoring Generous Compensation
Wall Street Journal, New York, N.Y.; Jun 12, 2002; By Aaron Lucchetti;

NAICS:523920 NAICS:523120 NAICS:525110 NAICS:525910
Edition: Eastern edition
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Subject Terms: Shareholder relations
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Abstract:
One avenue that Fideiity is considering is to withhold its votes for corporate directors that have
approved executive compensation plans deemed overly generous by Fidelity. Shareholders don't have

the option of voting against board nominees, but they can withhold their ballots or sometimes vote for
rival slates of directors to those backed by management,

While withholding votes can send a protest message to company managements, such moves have little
-more than symbolic value because the management'’s slate invariably is elected, some critics contend.
Fidelity's vote could have more impact, they add, if it also publicly identified companies whose
executive compensation it deems excessive, But Fidelity, in accordance with a longstanding policy,
doesn't disclose how it votes on individual ballot questions, a practice that isn't expected to change.

Mr. [Eric Roiter] said a small minority of Fidelity's votes against management actually involve
withholding support for directors. Since the 1980s, Fidelity has withheid support for directors at *
companies that have approved poison pills -- anti-takeover measures that shareholders generally dislike
- and those who grant departing executives with large compensation packages, or golden parachutes.

Full Text:
Copyright Dow Jones & Company Inc Jun 12, 2002

FIDELITY INVESTMENTS HAS a message for companies that it feeis overpay their top executives: Enough already!

"We're concerned about grossly excessive CEO compensation,” says Eric Roiter, general counsel at Fidelity Management & Research Co., the investme:
arm of the giant Fidelity investments mutual-fund company that oversees more than $800 biliion in assets. While changes aren't imminent, and may not
even happen at all, the fund firm is reviewing how to use its ballots in shareholder votes to protest outsize corporate pay packages, according to Mr. Roit

One avenue that Fidelity is considering is to withhold its votes for corporate directors that have approved executive compensation plans deemed overly

generous by Fidelity. Shareholders don't have the option of voting against board nominees, but they can withhold their ballots or sometimes vote for riva
slates of directors to those backed by management.

While withholding votes can send a protest message to company managements, such moves have little more than symbolic value because the
management's slate invariably is elected, some critics contend. Fidelity's vote could have more impact, they add, if it also publicly identified companies
whose executive compensation it deems excessive. But Fidelity, in accordar ' ‘gstanding policy, doesn't disclose how it votes on individual bal
guestions, a practice that isn't expected to change.

"The direct result of a withheld vote is nothing,” says Sarah Teslik, executiv- the Council of Institutional Investors, an activist group consisting
mostly of public-employee and labor pension funds. While a vote of no-confidenc:: irom a large shareholder like Fidelity gets directors' attention, she say
Cidnlity fuinde Uannld dAn mars if thav annnnncad their dacicinne " whirh cnnld ther: encourace other shareholders to take similar actions against excessiv
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! GENERAL PRINCIPLES . ’

A. Shareholder Voting Rights

-1

w

o s

7.

Each share of common stock, regardless of class, should have one vote. Corporations should not have classes
of common stock with disparate voting rights. Authorized unissued common shares that have voting rights to be
set by the board should not be issued without shareholder approval.

Sharehoiders should be allowed to vote on unrelated issues individually..individual voting issues, particuiarly
those amending a company's charter, bylaws, or anti-takeover provisions, should not be bundied.

A maijority vote of common shares outstanding should be sufficient to amend company bylaws or take other
action requiring or receiving a shareholder vote. ‘

Broker non-votes and abstentions should be counted only for purposes of a quorum.

A majority vote of commeon shares outstanding should be required to approve major corporate decisions
including:

a. the corporation's acquiring, other than by tender offer to ali shareholders, 5 percent or more of its
common shares at above-market prices;

b.- provisions resulting in or being contingent upon an acquisition other than by the corporation of common
shares having on a pro forma basis 20 percent of more of the combined voting power of the
outstanding common shares, or a change in the ownership of 20 percent or more of the assets of the
corporation, or other provisions commonly known as shareholder rights plans, or poison pills;

C. abridging or limiting the rights of common shares to (i) vote on the election or removal of directors or the
timing or length of their term of office, or (ii) make nominations for directors or propose other action to be
voted on by shareholders, or (iii) call special meetings of shareholders or take action by written consent
or affect the procedure for fixing the record date for such action;

d. permitting or granting any executive or employee of the corporation upon termination of empioyment,
any amount in excess of two times that person's average annual compensation for the previous three
years, and

€. provisions resulting in the issuance of debt to a degree that would excessively leverage the company
and imperil the long-term viability of the corporation.

Shareholders should have the opportunity to vote on all equity-based compensation plans that include any
director or executive officer of the company. Shareholders should aiso have the opportunity to vote on any
equity-based compensation plan where the number of reserved shares, together with the company's
outstanding equity-based awards and shares available for grant, may have a material impact on the capital
structure of the company and the ownership interests of its shareholders. Generally, five percent dilution
represents a material impact, requiring a shareholder vote

Shareholders should have better access to the proxy for corporate governance issues.

B. Shareholder Meeting Rights

1.
2.

8.

Corporations should make shareholders' expense and convenience primary criteria when selecting the time and
location of shareholder meetings.

Appropriate notice of shareholder meetings, including notice concerning any change in meeting date, time,
place or shareholder action, should be given to shareholders in a manner and within time frames that will
ensure that shareholders have a reasonable 6pportunity to exercise their franchise.

All directors should attend the annual shareholders' meeting and be available, when requested by the chair, to
answer shareholder questions.

Polis should remain open at shareholder meetings untif all agenda items have been discussed and
shareholders have had an opportunity to ask and receive answers to questions concerning them.

Companies should not adjourn a meeting for the purpose of soliciting more votes to enable management to
prevail on a voting item. Extending a meeting should only be done for compelling reasons such as vote fraud,
problems with the voting process or lack of a quorum.

Companies should hold shareholder meetings by remote communication (so-called electronic or "cyber"
meetings) only as a supplement to traditional in-person shareholder meetings, not as a substitute.
Shareholders’ rights to call a special meeting or act by written consent should not be eliminated or abridged
without the approval of the shareholders. Shareholders’ rights to cail special meetings or to act by written
consent are fundamental ones; votes concerning either should not be bundled with votes on any other matters.
Corporations should not deny shareholders the right to call a special meeting if such a right is guaranteed or
permitted by state law and the corporation’s articles of incorporation.

C. Board Accountability to Shareholders

1.
2.

Corporations and/or states should not give former directors who have left office (so-called "continuing directors")
the power to take action on behalf of the corporation.

Boards should review the performance and qualifications of any director from whom at least 10 percent of the
votes cast are withheld.

Boards should take actions recommended in shareholder proposals that receive a majority of votes cast for and
against. If shareholder approval is required for the ~~*~~ the board should submit the proposat to a binding
vote at the next shareholder meeting. This polic t apply if the resolution requested the sale of the
company and within the past six months the bo: »d an investment banker to seek buyers and no
potential buyers were found.

Directors should respond to communications from shareholders and should seek shareholder views on



CSR News
Definitions
Free Publications

Labor's Money
Links

See Previous issues of Labor's Money

Labor's Money:
- A Newsletter for the Taft-Hartley Proxy Voter -

Fall 2001

Shareholder Proposal Prompts Company to Add Sunset
Provision to Pill
Company’s initial response was not enough, says union funds

McDermott International is adopting a poison pill with a "sunset clause" that
makes the continuation of its pill contingent on shareholder approval at the next
annual meeting, the company said October 17. At the 2001 annual meeting, the
company faced a poison pill-proposal from the American Federation of State,
County and Municipal Employees (AFSCME). The proposal passed with the
support of 54.7 percent of the votes cast, and the company allowed the pill to
expire immediately before the annual meeting.

Since the initial vote, the company has been in negotiations with the proponent.
"This is exactly the kind of process we applaud," says Mike Zucker, director of
the office of corporate affairs at AFSCME. Zucker reports that AFSCME is pleased
that the company is putting the pill up for a vote. "It's clear that our proposal
prompted this response from the company. What we've always advocated is that
the shareholders get to choose what type of tools a board may use to protect
shareholders' own interests."

The pill, in addition to requiring shareholder approval for its continuation, is set to
expire in five years instead of the more traditional ten years.

N

AFSCME has not disciosed yet where it will file proposals for 2002, but Zucker
notes that the union fund plans to file some poison pill resolutions.
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 the.rhetoric of "shareholder rights," more than a few corporations adopted them during the

1980s. In fact, over 1,800 public U.S. corporations have some form of a poison pill. What's
sinteresting is that this has set the stage for a series of sharply contested battles over-

poison pills in the last year, battles that generally pit company management against

shareholder activists anxious to abolish the plans. In the context of the ongoing attempt to

make corporations more responsible to their owners, the struggle against poison pills is - -

crucial, even if often for only symbolic reasons. By stripping away yet another of the

multiple layers of insulation and mediation that have been built up between shareholders

and management, the elimination of poison pills works to create an environment in which

those who own the company are able to exercise real voice.

Needless to say, more than a few managers see things rather differently, and are spending
a great deal of time trying to convince shareholders to keep -- or, in some cases, even to
adopt -- poison pills. Their efforts, though, have been lent a great deal of urgency by the
success that shareholder activists have had in getting resolutions to rescind the poison pills
placed on proxy ballots. The fight over poison pilis is taking place at shareholder meetings
across the country, and it's a fight more often acrimonious and bitter than it is gentlemanly.

This spring, 20 different anti-poison pill resolutions were being considered by shareholders.
Some of these resolutions called for the outright elimination of pills, others were non-
binding resolutions asking the board to approve elimination, and still others required
companies without pills to seek shareholder approval before adopting one. In April,
shareholders at FLEMING (NYSE: FLM) voted on one such plan, and for the first time in
history imposed a mandatory rule prohibiting a board from implementing a pill plan without
prior approval. And in February, TRW (NYSE: TRW) agreed to drop its poison pill by the
year 2000 or to get shareholder approval for its extension in exchange for the withdrawal of
an anti-pill resolution that had been sponsored by the Operating Engineers union.

Perhaps the most striking victory for antipill advocates came just a month ago, when
shareholders of COLUMBIA/HCA HEALTHCARE (NYSE: COL) voted overwhelmingly to
eliminate a poison pill measure that the company had adopted -- without shareholder

~ approval -- just four years earlier. The antipill resolution, initially proposed by a investment
fund, was embraced strongly by the Service Employees International Union (SEIU), which
represents many of Columbia's workers. SEIU conducted a mailing campaign in support of
the resolution, arguing that any plan which couid have a dramatic impact on shareholder
value should, at the very least, be approved by shareholders. Tellingly, after the vote's
outcome was made public -- 61% of the votes cast were in favor of eliminating the pill --
Columbia's CEO, Rick Scott, said that the resolution was nonbinding and that shareholders
did not have the final say. "The board of directors," he said, "is not required to accept the z

decision of the shareholders on this issue.” Just a few days later, though, the board in fact
voted to accept that decision.

A similarly contentious struggle is currently underway at MAY DEPARTMENT STORES
(NYSE: MAY), where Monday company management proclaimed victory in its fight against
an antipill resolution, even as UNITE, the union which had sponsored the resolution, levied
charges of voting fraud. May filed papers with the SEC that said 110 million votes were
cast against the resolution and 82 million votes were cast in favor. But 50 million of the
votes cast came from proxy cards that the company had sent out before the antipill
resolution was on the ballot. These proxies, which the company has called "discretionary,"
were used by the company to vote against the antipill resolution unless shareholders later
filed an amended card. Astonishingly, the company has admitted its actions but insists that
the vote is still valid. UNITE has filed suit to have the discretionary proxies tossed out.

Both Scott's comments and May's tactics are emblematic of the lengths to which
management will go in order to protect its prerogatives. It's no coincidence, in that sense,
that unions have been the driving force behind the antipill movement, since labor has a
clear interest in ensuring that managers are responsible to someone other than themselves.
What's most impressive about the antipill resolutions, though, is just how popular they are.
According to a study by the Investor Responsibility Research Center cited by the Wall
Ctraat Innirnal nver the lact three veare thege reanhiitinng have aarnered the hiahest
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3- Shyareholder Vote regarding Poison Pills
This topic won an average 60%-yes vote at 50 companies in 2002

This is to recommend that our Board of Directors redeem any poison pill previously issued (if
applicable) and not adopt or extend any poison pill unless such adoption or extension has been
submitted to a shareholder vote.

Harvard Report
A 2001 Harvard Business School study found that good corporate governance (which took into
account whether a company had a ‘poison pill) was positively and significantly related to
company value. This study, conducted with the University of Pennsylvania’s Wharton School,
reviewed the relationship between the corporate governance index for 1,500 companies and
company performance from 1990 to 1999.

Some believe that a company with good governance will perform better over time, leading to a
higher stock price. Others see good governance as a means of reducing risk, as they believe it
decreases the likelihood of bad things happening to a company.

Since the 1980s Fidelity, a mutual fund giant with $800 billion invested, has withheld votes for
directors at companies that have approved poison pills, Wall Street Journal, June 12, 2002.

Council of Institutional Investors Recommendation '
The Council of Institutional Investors www.cii.org, an organization of 120 pension funds which
invests $1.5 trillion, called for shareholder approval of poison pills. In recent years, various
companies have been willing to redeem existing poison pills or seek shareholder approval for their
poison pill. This includes Columbia/HCA, McDermott International and Bausch & Lomb. I
believe that our company should follow suit and allow shareholder input.

Allow Shareholder Vote regarding Poison Pills -
Yeson3



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



March 10, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  J.P. Morgan Chase & Co. _
Incoming letter dated January 8, 2003

The proposal recommends that the board of directors “redeem any poison pill
previously issued (if applicable) and not adopt or extend any poison pill unless such
adoption or extension has been submitted to a shareholder vote.”

We are unable to concur in your view that J.P. Morgan Chase may omit the entire
proposal under rule 14a-8(i)(3). However, there appears to be some basis for your view
that portions of the supporting statement may be materially false or misleading under
rule 14a-9. In our view, the proponent must:

e provide a citation to a specific source for the sentence that begins “This topic
won . ..” and ends “. . . 60%-yes vote at 50 companies in 2002”;

» provide factual support in the form of a citation to the specific study and
publication date for the discussion that begins “Harvard Report . . .” and ends
“. .. company performance from 1990 to 1999”;

e specifically identify the entities referenced in the sentences that begin “Some
believe that a company . . .” and end “. . . bad things happening to a company”
and provide factual support in the form of a citation to a specific source;

» revise the reference to www.cii.org to provide a citation to a specific source for
the definition referenced;

e delete the word “various” from the sentence that begins “In recent
years...” and ends *. . . approval for their poison pill”; and

» delete the phrase “and Bausch & Lomb” from the sentence that begins “This
includes Columbia/HCA .. .” and ends *“. . . Bausch & Lomb.”

Accordingly, unless the proponent provides J.P. Morgan Chase with a proposal and
supporting statement revised in this manner, within seven calendar days after receiving this
letter, we will not recommend enforcement action to the Commission if J.P. Morgan Chase



omits only these portions of the supporting statement from its proxy materials in reliance
on rule 14a-8(1)(3).

Sincerely,

e

Ve fréy B. Werbitt
Attorney-Advisor



