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Peter C. Mester
Corporate Counsel : aat / |
E.I. du Pont de Nemours and Company

DuPont Legal, D-8042-2 Sezuton S
1007 Market Street Buls %/ S—

Wilmingion, DE 19895 %@ M%?//Wﬂ%

Re:  E.I duPont de Nemours and Company

Incoming letter dated December 20, 2002 PROCESSED
Dear Mr. Mester: ﬁEB 2 5 2003
This is in response to your letters dated December 20, 2002 and February 4, 20%?&%8%?3
concerning the shareholder proposal submitted to DuPont by the International
Brotherhood of DuPont Workers. We also have received letters on the proponent’s
behalf dated January 9, 2003 and February 11, 2003. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or

summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

Martin P. Dunn
Deputy Director

Enclosures

cc: Kenneth Henley
General Counsel, IBDW
Two Bala Plaza
Suite 300
Bala Cynwyd, PA 19004



Peter C. Mester

DuPont Legal, D-8046-2
1007 Market Street
Wilmington, DE 19898
Telephone: (302) 774-6445
Facsimile: (302) 773-5176

December 20, 2002

VIA OVERNIGHT MAIL

Securities and Exchange Commission

450 Fifth Street, NW-Judiciary Plaza

Washington, DC 20549

Attention: Office of the Chief Counsel
Division of Corporation Finance
Mail Stop 0402-Room 4012

E. I DU PONT DE NEMOURS AND COMPANY
PROXY STATEMENT - 2003 ANNUAL MEETING

Ladies and Gentlemen:

On behalf of E. I. du Pont de Nemours and Company (“DuPont”), pursuant to the
provisions of Rule 14a-8 of the Securities Exchange Act of 1934, I enclose six copies of a legal
opinion in support of DuPont’s request for no action regarding the exclusion from its 2003 Proxy
Statement of a shareholder proposal of the International Brotherhood of DuPont Workers
(IBDW). In my opinion, the proposal (“Proposal) may be properly omitted from DuPont’s
proxy statement for the reasons set forth in the enclosed legal opinion. The Proposal is attached
as Exhibit A to each of the six copies of that opinion . We request that the Staff not recommend
any enforcement action if the Proposal is so omitted.

By copy of this letter and the attached opinion, the proponent is being notified of
DuPont’s intention to omit the Proposal and supporting statement from its 2003 Proxy Statement.

If you have any questions or require additional information, please call me at (302) 774-
6445 or Louise Lancaster at (302) 774-7379.
\Y y youps, /

eter C. Mester
Corporate Counsel
Enclosure
PCM:msm-
SEC-noactionltrIBDW

CC(w/encl.). Carl J. Goodman, IBDW President

E. I du Pont de Nemours and Company (-4878 Rev. 2/2000




DuPont Legal

December 20, 2002

E. I. du Pont de Nemours and Company

1007 Market Street
Wilmington, Delaware 19898

Re: 2003 Annual Meeting Proxy Statement — Shareholder Proposal

[ submit this legal opinion in support of DuPont’s position that it may
properly omit from its 2003 Annual Meeting Proxy Statement the stockholder
proposal (Proposal) and supporting statement of the International Brotherhood
of DuPont Workers (IBDW). The Proposal and supporting statement are
attached at Tab A. The Proposal requests that:

“The [DuPont] Board of Directors give consideration to having a
DuPont wage roll employee who is currently serving as a
representative of the employees at his or her plant site, to be
nominated for election to the Board of Directors.”

In my opinion, DuPont may properly omit the Proposal under
paragraph (i)(10) of Rule 14a-8 under the Securities Exchange Act of 1934,
because the Proposal has been substantially implemented and is moot.

The resolution included in the Proposal is identical, and the supporting
statement is virtually identical, to the ones submitted last year by the same
proponent. Citing no-action precedent in circumstances such as DuPont’s,
where a board committee and procedure was long in place to consider
shareholder nominations to the Board, DuPont requested a no-action position
from the SEC with respect to last year’s proposal. Among other grounds,
DuPont believed that the proposal was substantially implemented. The SEC
staff, however, denied the request. (For reference, attached at Tab B is my
legal opinion in support of last year’s no action request and the authorities
supporting the substantial implementation argument.) Accordingly, DuPont

E. I. du Pont de Nemours and Company G-4878 Rev. 2/2000




included last year’s proposal in its 2002 Annual Meeting Proxy Statement.
That proposal received favorable votes from 3.5% of the votes cast.

This year, DuPont has taken the final step on the road to “substantial
implementation”. DuPont has submitted this year’s IBDW Proposal to the
Board committee which has responsibility for considering nominations for
members of the Board, the Corporate Governance Committee. As set forth in
some detail in my legal opinion from last year (see Tab B), DuPont’s
Corporate Governance Committee, among other things, considers nominations
for the Board submitted by stockholders of record.

Therefore, based on the submission of the Proposal to the Company’s
Corporate Governance Committee, and the support for exclusion articulated in
the no action letters cited in my previous opinion, the Proposal is moot in that
it has been substantially implemented. See, for example, The Walt Disney
Company (November 25, 1997) (granting no action request on mootness
grounds regarding proposal that the Disney Board “give consideration to
nominating a union representative for election to the Board” where Disney
had a procedure in place for shareholders to submit proposed nominees to a
board committee.).

For the foregoing reasons, it is my opinion that DuPont may properly
exclude the Proposal from the 2003 Annual Meeting Proxy Statement.

ruly yo

//‘MLC @71/{

Peter C. Mester
Corporate Counsel and
Assistant Corporate Secretary

2003 Proxy Statement 12-20-02
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The International Brotherhood of Dupont Workers, P.O. Box 16333, Louisville,
Kentucky, owner of 60 shares of Dupont Common Stock, has given notice that it
will introduce the following resolution and statement in support thereof:

Resolved: That the stockholders of E.I. Dupont DeNemours & Company,
assembled in annual meeting in person and by proxy, hereby request that the
Board of Directors give consideration to having a Dupont wage roll employee
who is currently serving as a representative of the employees at his or her
plant site, to be nominated for election to the Board of Directors.

Stockholders' Statement

Lets start with the big picture. In April 1998, just three months into Mr. Holliday's
tenure as CEO, Dupont stock was at $82 per share. In November 2002, the stock
was at $41 per share, a 50% decline. During that same time period, the peer group to
which Dupont compares itself remained about even.

Now consider some of the more significant decisions the Board has made during

this 4 and 1/2 year period: the sale of Conoco, the purchase of Pioneer Hi Bred; the
purchase and then divestment of the pharmaceutical business; the drastic reduction in
employment levels (down to about 47,000 employees in the U.S.); and the extraordinary
investment in Six Sigma, a program sold to Dupont by consultants. "

Most recently, the Board has chosen to pass on dramatic health cost increases
to its employees, with monthly premiums doubling over the last two years; for
retirees the increase in monthly premiums has been almost catastrophic, going
up as much as 180% for 2003.

Now the employees are faced with the planned sale of the fibers business. There
are 14,000 employees who work in fibers, many of whom have spent their entire
careers establishing this foundation business. This sale will have a dramatic
impact on their job security, their pensions and their other benefits.

These decisions come under the general responsibility of the Board of Directors.
When the Company is performing well, the Board deservedly gets the credit.
Can it fairly be said this Company is performing well? If it isn't, shouldn't
consideration be given to consider what changes can be made to improve the
Board's performance?

At the present time, there are thirteen members on the Board of Directors,

three of whom are Dupont family members. All thirteen members are lacking
what this proposal would offer - the experience of a Dupont wage roll
employee, someone who has spent years working in a factory, someone who has
listened first hand to employees and has learned what motivates them to

perform at their highest level.



Employees are more willing to accept change when they believe they are a part
of the process for change. Employees become motivated about their work when
they believe it is in their interest to be motivated.

Is there not room on the Board for at least one wage roll employee?
This is the fourth time this proposal will be voted on by Dupont
shareholders. Isn't it time to ask yourself, as a Dupont stockholder,
whether excluding a Dupont wage roll employee from the Board is in the best
interest of the Company?

Based on its performance over the last five years, the Board should welcome
the addition of a wage roll employee to its ranks.




December 28, 2001

E. 1. du Pont de Nemours and Company
1007 Market Street
Wilmington, Delaware 19898

2002 Annual Meeting Proxy Statement—
Shareholder Proposal

I am Corporate Counsel for E. I. du Pont de Nemours and Company. I submit this
opinion in support of DuPont’s position that it may properly omit from its 2002 Annual
Meeting Proxy Statement the shareholder proposal (Proposal) and supporting statement
of the International Brotherhood of DuPont Workers (IBDW). The Proposal is attached at
Tab A. The Proposal requests that

“the [DuPont] Board of Directors give consideration

to having a DuPont wage roll employee who is currently serving
as a representative of the employees at his or her plant site,

to be nominated for election to the Board of Directors.”

In my opinion, DuPont may properly omit the Proposal under paragraphs (i)(10), (i) (8)
and (1) (3) of Rule 14a-8, and Rule 14a-9 under the Securities Exchange Act of 1934,
because (1) the Proposal has been substantially implemented and is moot, (2) relates to an
election on DuPont’s Board of Directors and (3) is materially false and misleading.

DuPont May Properly Omit the
Proposal Because it has Been Substantially
Implemented And is Moot

-DuPont may exclude the Proposal under Rule 14a-8 (i) (10) because DuPont
currently has procedures to permit shareholders to obtain board consideration of potential
nominees. DuPont has had a long-standing procedure for shareholders to submit
nominees to a board committee. This procedure has been continuously described in the
Company’s Annual Meeting Proxy Statement since the late 1970’s. Under this procedure,
the Corporate Governance Committee of the Board recommends nominees to the full
Board for election as directors at the Annual Meeting. That committee also considers
nominations submitted by stockholders of record and received by the Secretary of the
Company by the first Monday in December. This process has been described in DuPont’s
Annual Meeting Proxy Statement as follows: '

The Corporate Governance Committee recommends

nominees to the Board of Directors for election as directors

at the annual meeting. The committee will consider nominations
submitted by shareholders of record and received by the Secretary
of the Company by the first Monday in December. Nominations



must include a statement by the nominee indicating
a willingness to serve if elected and disclosing principal
occupations or employment for the past five vears.

DuPont 2001 Annual Meeting Proxy Statement at p. 2.

Under parallel circumstances, the SEC Staff has permitted the exclusion of -
proposals on mootness or substantial implementation grounds, and should do so here. See
The Walt Disney Company (November 25, 1997) (granting no action request on
mootness grounds regarding proposal that the Disney board “give consideration to
nominating a union representative for election to the Board”, where Disney had a
procedure in place for shareholders to submit proposed nominees to a board committee).
See also Bank of America (February 10, 1997) (similar situation and result). Each of the
no action letters cited is attached within Tab B.

DuPont May Properly Omit the
Proposal Because it Relates to an
Election for Membership on DuPont’s
Board of Directors

Rule 14a-8 (1) (8) allows an issuer to omit a shareholder proposal from its proxy
statement if that proposal “relates to an election for membership on the company’s board
of directors or analogous governing body.” See Baldor Electric Company (March 10,
2000) (SEC Staff agrees that a shareholder proposal for election to company’s board may
be omitted from proxy statement, particularly because procedures are in place and not in
question to request nomination to the board). The IBDW Proposal, plainly and simply,
relates to an election on DuPont’s Board of Directors. It is excludable under Rule 14a-8

@ (®).

DuPont May Properly Omit the Proposal Because
It is Materially False and Misleading

A company may omit a shareholder proposal under Rule 14a-8 (i) (3) where it is

materially false and misleading so as to violate Rule 14a-9. The Proposal and supporting

" statement are materially false and misleading for at least two reasons. First, they omit to
describe the Company’s long-established shareholder nominating process as set forth
above, and therefore, at the least, falsely imply that DuPont’s Board of Directors has not
addressed this issue, when, in fact, it did so long ago. See Bank of America (February 10,

©1997). The Proposal and suporting statement ignore DuPont’s shareholder nominating
process and would do so while seeking to bootstrap into the Company’s proxy statement
inflammatory rémarks about DuPont’s stock performance.

In addition, the Proposal’s supporting statement claims that from February 1998
to October 2001, the DuPont stock price has declined from about $60 per share to about
$40 per share, which supposedly is a “50%” decline. That is an incorrect percentage
calculation by nearly 20%, and accordingly is materially false and misleading.



Therefore, DuPont may exclude the proposal under Rule 14a-8(i) (3) and Rule
14a-9. ’

For the foregoing reasons, it is my opinion that DuPont may properly exclude the
Proposal from its 2002 Annual Meeting Proxy Statement.

Very truly yours,

i, ¢ Wt

Peter C. Mester

Attachments




EXHIBIT A



iNTERNATIONAL BroTHERHOOD OF DurPONT WORKERS

“Dupont Workers Representing Dupont Workers”

W <IONAL BROTHE}? -
& GEORGE JORDAN, SECRETARY-TREASURER

° (804) 942-4623

CanL J. Goopman
INTERNATIONAL PRESIDENT

PLANT PHONE: (502) 568-3232
Houe: (812) 923-1334
Fax: {812) 923-1335 - Ry =

Digiral Beerer: (502) 455-5930 PONT WOR ‘ PO. Box 16333

Lousvis, KY 40256-0333

KENNETH HENLEY, Ganerat COUNSEL
(610) 860-7744

www.duponiworkers.com- . )

October 30, 2001

SENT BY OVERNIGHT MAIL

Louse B. Lancaster, Corporate Secretary
E.L Dupont DeNemours & Co.

1007 Market Street

Wilmington, DE 19898

Re: Proxy Statement

Dear Ms Lancaster:

The International Brotherhood of Dupont Workers (IBDW) is the owner of sixty
(60) shares of Dupont Common Stock that it has owned for more than three
years. The IBDW intends to continue ownership of these shares through the date
of the upcoming stockholders' meeting in 2002.

1 serve as the president of the IBDW.

Pursuant to 17 CFR Section 240.14a-8, I hereby request that the enclosed
stockholder proposal of the IBDW, including the resolution and statement in
support thereof, be included in the upcoming Dupont proxy statement.

1 also requesvtvthat if there are any legal or technical probiems with-
this letter or the proposal, I be. contacted in a timely manner so I wﬂI be
able to make any necessary changes.

Most respectﬁllly,

Carl J X Goooman, President

MeEuseER UNION LOCATIONS:
Epcemoor, DE « Lousviti s, KY « Cunton, 1A « On chxom TN
PHILADELPHIA, PA + RiCHMOND, VA « WAYNESBORC, VA
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The International Brotherhood of Dupont Workers, P.O. Box 16333, Louisville,
Kentucky, owner of 60 shares of Dupont Common Stock, has given notice that it
will introduce the following resolution and statement in support thereof:

Resolved: That the stockholders of E.I. Dupont DeNemours & Company,
assembled in annual meeting in person and by proxy, hereby request that the
Board of Directors give consideration to having a Dupont wage roll employee
who is currently serving as a representative of the employees at his or her |
plant site, to be nominated for election to the Board of Directors.

Stockholders' Statement

During Mr. Holliday's tenure as CEO, Dupont stock has gone from about $60 per
share when he took over in February 1998 to about $40 per share in October
2001, a 50% decline. During that same time, the S&P 500 has declined about
15% and the peer group to which Dupont compares itself has remamed about
even.

A factor in the poor performance of the stock are significant and

controversial decisions made by Mr. Holliday and the Board. These decisions
include the sale of Conoco, the purchase of Pioneer Hi Bred, and the
divestment of the pharmaceutical business. Other major decisions have
included the closure and reduction in size of numerous manufacturing
facilities, the investment of significant capital and manpower in employment
programs such as "Six Sigma”, and the handling of the health insurance cost
issue ~ with 50% of all increases in cost being paid for by the employees.

These decisions come under the general responsibility of the Board of
Directors. When the Company is performing well, the Board gets the credit.
When the Company is not performing well, isn't it worthwhile to consider what
- changes can be made to improve the Board's performance?

At the present, the Board is made up of individuals who, generally speaking,
serve as high-ranking corporate officers for other companies. What they are

all lacking, however, is what this proposal would offer - the experience of a
Dupont wage roll employee, someone who has spent years working in a factory,
someone who has listened first hand to employees and has learned what
motivates them to perform at their highest level.

This proposal was last voted on and rejected by Dupont stockholders back n

- April 1997. At that time, however, Dupont stock was performing well,
approximately in tandem with the S&P 500 and the péer companies with which
Dupont compares itself. That is no longer the case.

There is no reason for the Board to be disturbed by the prospect of adding to
the Board a wage roll employee who serves as a representative of the
emplovees at his or her plant site. Based on the performance of the Board
over the last four vears, it should welcome such an addition t its ranks.




EXHIBIT B
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33RD LETTER of Level 1 printed in FULL format.
1997 SEC No-Act. LEXIS 1045
Securities Exchange Act of 1934 -- Rule 14A-8

November 25, 1297

CORE TERMS: stockholder, shareholder, board of directors, stock, annual
meeting, proponent, proxy, proxy sStatement, nominee, staff, election,
common stock, snclosed, poison, pill, union representative, intend, moot,
recommendation, registrant, classified, nominating, inclusion, recommend,
elected, designated representative, enforcement action, correspondence,
regulations, nomination

(*1] The Walt Disney Company
TOTAL NUMBER OF LETTERS: 3

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

November 25, 1997

David K. Thompson, Esqg.

Senior Vice President
Assistant General Counsel

The Walt Disney Company

500 Buena Vista Street
Rurbank, California 91521-0509

Re: The Walt Disney Company (the "Compaﬁy”)
Incoming letter dated October 8, 1997

Dear Mr. Thompson:

This is in response to your letter of October 8, 1997 concerning «
four shareholder proposals submitted, rom Morton Bahr, on behalf of the Pension Fund, date

October 28, 1997. Finally, in a letter dated Octocber 21, 1997, Ms. Stinnett
indicates that she has withdrawn her proposal, and our response therefore does
not address that propcsal.

Our response is attached to the enclosed photocopy of your correspondence. By
doing this, we avoid having to recite or summarize the facts set forth in
the correspondence. Copies cf all of the correspondence also will be provided to
the proponents. :

In connection with this matter, [*2] your attention is directed to the
enclosure, which sets forth a brief discussicon of the Division's informal
procedures ‘regarding shareholder proposals. ’ ’
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Sincerely,

Catherine T. Dixon
Chief Coumnsel

INQUIRY-1:

The Walt Disney Company

500 Buena Vista Street
Burbank, California $1521-0609

1834 Act-Section 14 (a)

Rule 14a-8{a) (4}
Rule 14a-8{c) {10)

October 8, 1987

Securities and Exchange Commission
Qffice of Chief Counsel

Division of Corporation Finance
Judiciary Plaza

450 Fifth Street, N.W. . .. ' .

Washington, D.C. 20549

Omission of Stockholder Proposals ..
Ladies and Gentlemen:

On behalf of The Walt Disney Company, I am enclosing proposals submitted by
four stockholders for inclusion in the Company's proxy materials for its

1998 annual meeting of stockholders. For the reasons set forth below, the
Company intends to omit the proposals from its proxy materials and requests,
pursuant to Rule 14a-8(d) under the Securities Exchange Act, the Staff's advice
that it will not recommend enforcement action to the Securities and Exchange
Commission if the propesals are omitted.

The Company currently expects to file definitive proxy materials with the
Commission on or about December 30, 1297, [*3] and tc commence maliling
shortly theresafter.

The first proposal, submitted by Mr. Richard L. Gelber, rzquests the Board of
Directors of the Company to give consideration to nmominating a union
representative for election to the Beocard. A copy of this proposal and supporting
statement is attached as Exhibit 1.

The second propcsal, submitted by Mr. Joseph Puleo;‘calls for redemption of the
Company's sharsholder rights plan and the submission: of any futures plan to the
Company's stockhclders for approval. 2 copy of this proposal and supperting
statement is attached as Exhibit 2.

The third proposal, by Ms. Gena Stinnett, calls for the adoption of a new by-law
restricting stock option grants to senior executives of the Company. A copy of
this proposal and supporting statement is attached as Exhibit 3.°
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The fourth proposal, by the Communications Workers Of America ("CWA") Pension
Fund, calls for the declassification of the Company's Board of Directors. A copy
of this proposal and supporting statement 1s attached as Exnibit 4. ’

The Company believes that the four proposals may be excluded pursuant to Rule
14a-8(a) (4), because the proponents ars merely alter egos of one ancther and the

[#4]  proposed resolutions therefore constitute multiple proposals from a
gingle proponent in vioclation of that Rule.

In additicn, the Company believes that the proposal from Mr. Gelber is
excludable on independent grounds of mootness, pursuant to Rule 14a-8{c) (10).

The bases for the Company's views are set forth below.
1. Rule 14a-8(a) (4): The Four Proponents are Actually One

The Company believes all four proposals have been submitted by persons acting in
concert on behalf of a single ultimate proponent, the National Association of
Broadcast Employees and Technicians, Broadcasting and Cable Television Workers
Sector of the Communications Workers of America ("NARET-CWA"), a trade union
that represents certain employees of the Company's subsidiary ABC, Inc. and its
affiliates ("ABC") and which is currently involved in a continuing and

acrimoniocus contract negotiation with ABRC.

The Company's secretary received both Mr. Gelber's and Mr. Puleo's proposals on
September 12, 1997, the last day for submission of sharehclder proposals for the
Company's 1998 aunnual meeting. Both proposals were delivered by United States
Postal Service Express Mail, from the post office bearing [(*5] zip code
"10023" (on the upper west side of Manhattan in New York City). Mr. Gelber's
package was delivered to the post office at "16:27" on September 11, 13927, and
Mr. Puleo's package was delivered at "16:28" on the same date. Both were
accepted at the post cffice by thé same person, a Ms. Cindy Walker.

The paper on which both propesals are printed appears to be from the same stock,
and the printer and fonts used appear'to be identical. The format cf the letters
is identical; they are identically addressed; and their texts are identical,
_except that Mr. Gelbexr's letter indicates that proof of his stock ownership will
be "forthcoming" while Mr. Puleoc encloses supporting documentaticn.

Both Mr. Gelber and Mr. Puleo are employees of ABC; beth work at the same site
and at the same telephone number. Both are also members of NABET-CWA. Mr: Gelbex
currently serves as Secretary Treasursr of NABET-CWA Local 16 in New York.

Ms. Stinnett's letter dated September 11, 1997 was alsc addressed to the
Company's corporate secretary, and received om September 12. The letter closely
parallels the letters from Messrs. Gelber and Puleo in format and structure and
uses much of the same language, [*6] particularly in the third paragraph.
Ms. Stinnett currently serves as President of NARET-CWA Local No. 1%, which
represents certain employees of KABC. The KABC union local is also involved in
the current contract negotiations.

The fourth proposal, from the CWA Pension Fund, was submitted to the Cbmpany’s
secretary by letter dated August 21, 1897, which was received con August 26. The
proposal purports to seek an end to the Company's classified Board of
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Directors, although its preambular language is substantially devcted to
criticism of the Company's executive compensation practices as set forth in last
year's proxy materials. This preambular language, having nothing to de with the
merits of an unclassified Board of Directors, substantially duplicates the
thrust of the preambular language of Ms. Stinnett's proposal. As noted above,
NARET-CWA is a sector of the CWA.

The Comparny believes that the four proposals are part of an organized campaign
by NABET-CWA to harass the Company and ABC in furtherance of the union's
interests in the contract negotiations.

The Company is aware that the Staff has examined situations similar to this one,
in which registrants have scught to exclude proposals [*7] on the basis of
Rule 14a-8(a) (4), on a case-by-case basis, taking intc account the facts and
circumstances of each instance, sometimes agreeing with a registrant (e.g.,
Pacific Enterprises (February 12, 1396); Albertson's Inc. (March 11, 1954)) and
sometimes either disagreesing or declining to express any view (e.g.,
Consolidated Freightways, Inc. {(February 1, 1996); Panhandle Eastern Corporation
(January 3, 1996)). The Company belisves the facts in the present instance
compellingly support the conclusion that the proponents are acting in concert
for the purpose of evading the limitaticns imposed by Rule 1l4a-8.

In accordance with the requirements of Rule 14a-8(a), concurrently with the
filing of this letter the Company is asking the proponents to reduce the number
of items submitted tc the limits required by the Rule within 14 calendar days.
In the event that the propcnents do not agree to do so, the Company-respectfuliy
requests the advice of the Staff that it will not recommend enforcement acticn
if the Company omits all four proposals from the proxy materials for its

1998 annuali meeting on the basis that the proponents have failed tc meet the
requirements of Rule [*8] L4a-8(a) (4) . ' :

2. Rule 14a-8(c) (10): Mr. Gelber's Proposal is Moot

Rule 14a-8(c) (10) permits the exclusion of a sharsholder proposal that has been
rendered moot. The Company believes that Mr. Gelber's proposal may also be
excluded on the basis of this Rule.

Mr. Gelber's. proposal "recguest([s] the Board of Directors to give consideration
to nominating a union representative for election to the Board." As indicated in
'my letter to Mr. Gelber dated September 17, 1397 (a copy of which is included in
Exhibit 1), the Company does have in place a procedure for the submission of
proposed candidates for election to the Company's Board of Directors. Under this
procedure, any stockholder wishing to propose a nominee may submit a

written recommendation to the Company's Corporate Secretary, indicating

the nominee's qualifications and other_ relevant biographical information, and
providing confirmation of the nominee's consent to-éerwe as a director. Any

such nomination will be reviewed by the Board's Nominating Committee. This
procedure is fully described in the Company‘é annual proxy statement {(a copy of
the description from the Company's proxy statement for its 1997 annual meeting
is  [*9] attached at Exhibit 5), and will be included in the proxy statement
for the 1598 annual meeting.

In addition, although the Nominating Committee's mandate does not expressly
encompass consideration, in the abstract, of potential catagories of nominees
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for election to the Board, the Company intends tc forward Mr. Gelber's

proposal to the Committee for its cdonsideration, &s recquested in-the resoluticn.
Under these circumstances, the Company believes Mr. Gelber's proposal has been
addressed, and submission of the proposal to the Companv's shareholders would
serve nc useful purpose.

The Staff has supported this conclusion in connection with similaxr propesals. In
BankAmerica Corporation (February 10, 1997), for example, the Staff agreed that
a proposal requiring the registrant's board of directors to invite
representatives of the registrant's ten largest shareholders to

submit recommendations for possible nominees to the board was moot, in light of
the standing procedures for the submission of candidates for consideration. See
algso American Airlines, Inc. (March 10, 1380) (proposal that the beard provide a
means for any three stockholders to propose a candidate excluded (*10]

as moot; the registrant had a nominating procedure in place). In.the present
case, the proponent makes no claim that the Company's procedures are deficient
or undisclosed, and proposes no new procedures, as was the case in Mobil Corp.
(March 2, 13881}, in which the Staff concluded that the proposal was not moot.
Based upon the foregoing, the Company respectfully reguests the advice of

the Staff that it will not recommend enforcement action if the Company omits Mr.
Gelber's prcoposal from the proxy materials for its 1998 annual meeting pursuant
to Rule 1l4a-8(c) (10).

_Pursuant to Rule 14a-8(d), six additional copies of this letter and 1ts annexes
are enclosed. A copy of thig letter is concurrently being forwarded to
the proponents.

If you have any questiong, please contact the undersigned. Additionally, please
acknowledge receipt of this filing by stamping the extra enclosed copy and
returning it to our messenger.

Very truly yours,
David K. Thompson
ATTACHMENT 1

The Walt Disney Company
500 South Buena Vista St. / Burbank, Califcrnia 91521-0609 / 818-5560-1841 / Fax
818-563-4160 ’
CERTIFIED MAIL - RETURN RECEIPT REQUESTED

September 17, 1997

Mr. Richard L. Gelber [*11]

205 West End Avenue

New York, New York 10023

Dear Mr. Gelber:

This letter will acknowlsdge receipt of your letter to Marsha Reed dated

;
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September 10, 1997, which was received on September 12, indicating vour intent
to propose a resclution with respect to the nomination of a union representative
on the Board of Directcrs of the Company for comsideration at the 189%8 annual
meeting of the Company's stockholders.

We have noted your statement that verification of your stock ownership will be
forthcoming, as well as your statement that you intend to hold your stock
through the date of the meeting. Please note that the verification of yvour
ownership needs to reach us within 21 days after your receipt of thisg letter in
order to meet the regquirements of Rule 14a-8(a) (1) .

It is not clear from either your letter or your proposal whether you have a
particular candidate in mind for nomination. You should be aware that the Board
of directors does have in place a procedure, described in the company's proxy
statement, for the submission of proposed nominees for election. Under this
procedure, any stockholder wishing to propose a nominee may submit a

written recommendation to the Company's [*12] Secretary (Ms. Reed),
indicating the nominee's qualifications and other relevant biographical
informaticn, and providing confirmation of the nominee's consent to serve as a
director. Any such nomination will be reviewed by the Nominating Committee of

the Board.
As we proceed with the preparation of the Company's proxy materials we will be

in contact with you with respect to the processing and presentation of your
proposal. In the meantime, 1f I can be of any assistance, please feel free to

contact me.

Very truly yours,
David K. Thompson
ATTAéHMENT 2

792 Columbus Avenue, Apt 12-E
New York, NY 10025

September 11, 1997

Ms. Marsha L. Reed

Corporate Secretary

The Walt Disney Company

500 South Buena Vista Street
Burbank, CA 91521

Re: Submissicn of Sharehclder Proposal o —

Dear Ms. Reed,

Pursuant to my rights under Rule 14 (a)-8 of the U.S. Securities and Exchange
Commission's proxy resgulations, I hersby submit the enclosed shareholdex
proposal for inclusion in the Walt Disney Company proxy statement for the annual

meeting cf sharsholders to be held in 1998.

I am the owner of shares of Walt Dispey Company common stock having  a market
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value mern than § 1000. I [*13] - have held this stock for over a year from
this date. Prcof of ownership in Walt Disney Company stock is enclosed. I intend
to held my Walt Disney stock through the date of the 1998 annual meeting. whers
I, or a designated represgentative, will present the proposal for consideration.

Sincerely,

Joseph Puleo

Shareholder Proposal
Resclved, that the sharsholders of the Walt Disney Company request the Board cf
Directors to refrain from adopting any future shareholders rights plan, rights
agreement, ox other device commeonly known as a "poiscn pill" without the prioxr
approval ‘of the stockholders at &n Annual or Special meeting, and to redeem or
terminate any such plan, agreement or device which may be in effect at the
adoption of this resoluticn. : k

Statement of Support

A poison pill is . an anti-takeover device, which effectively prevents a change in
control of a Company without the approval of the Board of Directoxs. It forces
potential acguirers to negotiate acquisitions with management, instead of making
an cffer directly to the stockheolders.

The stockholders, who own the Company, should have the right to decide what 1is a
fazir price for their holdings. The directors and managers, [*14] ‘who serve
as our agents, should not usurp that right.

In addition, by forcing potential acgquirers to negotiate with the Board, poison
"pills have a tendency to entrench management, to insgulate it from-
accountability, and to make management less responsive to the views

of stockholders. Stockholders should have the right to decide whether the risk
of such consequences may be warranted by special circumstances that might make
it appropriate to adopt a poison pill.

In this regard, proposals to redeem or allow shareholder votes on poison pills
have received the support of a majority of the shareholders at fourteen publicly
traded American ccmpanies within the last two years. According tce the Investor
Responsibility Research Center (IRRC), these include CSX, Wallman, the Fleming
Companies, Columbia/HCA, Flour, Bausch & Lomb, J.C. Penney, Lukens, Consolidated
Natural Gas, Harrah's Entertainment,'Baker'thhes, Weyerhaeuser and Rowan.

Of the proposals to redeem cr allow votes on poison pills within the IRRC
research universe, the proponents won 53% of the votes cast during 1996 and
1897. And the results do not take account of the many ‘companies that have __
~decided to redeem oxr allow votes [*15] on poison pills without action by
their sharesholders. E

ATTACHMENT 3

Gena Stinnett

P.0. Box 4428

Burbank, CA 91503-4428

Home -phone: (818) 843-2935 -
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September 11, 1897

Marsha L. Reed

Corporate Secretary

The Walt Disney Company

500 South Buena Vista Street
Burkbank, CA 391521

Dear Ms. Reed,

I am submitting the attached shareholder proposal under Rule 14({a)-8§ of the

Securities and Exchange Commission's proxy regulations for inclusion in the Walt
Disney Company's proxy statement for the 1938 annual meeting of shareholders.

I am the beneficial owner of over 200 shares of Walt Disney common stock having
a market value in excess of $ 1000, and I have held this stock continuously for
in excess of cne year preceding the date of this submission. The investment fixm
of Charles Schwab & Co. currently holds the stocks for me in street name, and I

can provide proof cf ocwnership if required.

I plan to hold my Walt Disney stock through the date of the 1998 annual meeting,
where I, or a designated representative, will present the proposal for
consideration.

Sincerely,
Gena Stinnett
Stockholder Proposal

Resolved, that the stockholders of the Walt Disney Company adopt the [*16]
following new By-Law: ’

Article IV, Sectiom 12: Future grants of stock options to senior executives
shall be limited to one grant per executive per year, and the maximum number of
shares that may be purchased pursuant to such a grant shall not exceed 100,000
shares, unless the stockholders have approved a specific recommendation of
the Board of Directors for the grant of a higher amount to a specified
executive. This By-Law shall not be amended without the approval of
the stockholders.

Statement of Support

The need for stockholder approval of future option grants is demonstrated by
the process that preceded the 1996 decision to give Michael Eisner, the Chairman
and CEC of our Company, a "record-setting grant of 8. million options." Ses
Business Week, ARpril 21, 13897. '

According to the 1997 proxy statement, the process involved the following:
(1) "The Chief of Corporate Operations, under the direction of the Chief
Executive Officer, recommends the number of options to be granted" in accord
with certain guidelines (p. 9); } .
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{2) The recommendation was considered by the Compensation Committee of the
Board, chaired by Irwin E. Russell, whc "serves as Mr. Eisner's personal
attorney and [*17] representad Mr., Eisner in comnection with the new [18%7
employment] agreement" for Mr. Eisner {(p. 10);

{3) The new employment agreement was "approved by the Compensation Committee" on
September 30; 19%6, and recommended to the Board of Directors '"which, after due
consideration, " voted to approve "the material terms of the new [employment]

agreementJAthat same day of September 20, 1936 (p. 10);

(4) In additicn, the Compensation Committee, apparently acting pursuant to
delegated authority, "granted to Mr. Eisner, on September 30, 1996, stock
options with respect to a total of 8,000,000 shares of common stock of the
Company undexr the Company's 13995 Stock Incentive Plan" (emphasis added; p. 12);

{5) "of this total, an option with respect to 5,000,000 shares bears an exercise
price of § 63.61, the fair market value of the common stock on September 30,
1996, "and "three additional options, each with respect te 1,000,000 shares,
bear [higher] exercise prices..." (p. 12);

(6) If Mr. Eisner's personal attorney abstained from the vote of the
Compensation Committee with respect to the options grant (see p. 10}, the proxy
statement implies that the grant of options with respect to [*18] 8,000,000
shares of common stock was authorized by just two or three members cf the
sixteen-member Board;

(7) If the proposed By-Law is not adopted, future grants of stock options nwill
be awarded by the Executive Performance Plan Committee" (emphasis added, -p. 9);

Under these circumstances, if would be prudent to adopt the proposed By-Law to
require that future grants of stock options be conzidered and recommended by the
Board, and approved by the stockheclders, in corder to prevent grants of options
that may be hasty, ill-considered, or excessive. In this context, accoxrding toc
an estimate by Graef Crystal, who is an expert in executive compensation, the
option grant that was given to Mr. Eisner could be worth as much as § 583
million, or half a billion dollars, by 2007. See the New York Times, March 30;
1977.

ATTACHMENT 4

205 West End Avenue
New York, NY 10023

September 10, 1837

Ms. Marxsha L. Reed

Corporate Secretary

The Walt Disney Company

500 South Buena Vista Street
Burbank, CA 3891521

Re: Submissicn of Shareholder Proposal
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Dear Ms. Reed,

Pursuant to my rights under Rule 14 (a)-8 of the U.S. Securities and Exchange
Commission's proxy regulations, [*19] I hereby submit the enclosed
shareholder proposal for inclusion in the Walt Disnev Company proxy statement
for the annual meeting of shareholders tc be held in 1998.

I am the owner c¢f shares of Walt Disney Company common stock having a market

value more than $ 1000. I have held this stock for over a year from this date.
Proocf of ownership in Walt Disney Company stock is forthcoming.

I intend to hold my Walt Disney stock through the date of the 13998 annual
meeting where I, or a designated representative, will present the proposal for
consideration.

Sincerely,
ichard L. Gelber
Shareholder Proposal

Resclved, that the shareholders declare that union representation on the Board
of Directors would be a step toward improved corporate govermance and improved
company performance, and accordingly, reguest that the Board of Directors give
consideration to nominating a union representative for election to the Board.

Statement of Support

The Walt Disney Company is a very large, multi-union employer. The list of
unicns that have collective bargaining agreements with the Company includes but
is not limited to:

The National Asscciation of Broadcast Employees and Technicians-Communicaticns
[*20] Workers of America (NABET-CWA)

Zmerican Federation of Television and Radio Artists (AFTRA)

American Federation of Musicians (AFM)

Directors Guild of America (DGA)

Writers CGuild of Amexrica (WGA)

Screen Actors Guild (SAG)

mmerican Guild of Variety Artists

United Scenic Artists (USA)

International Brotherhood of Painters and Allied Trades (IBPAT)

International Brotherhood of Electrical Workers (IBEW)

International Union of Operating Engineers (IUQE)

District Council(s) of Carpenters and Joiners of America

Service Employees International Union (SEIU) .

International Alliance of Theatrical Stage Employees and Moving Picture
Machine Operators ({(IATSE)

United Food and Commercial Workers International Union (UFCW)

The International Brotherhood of Teamsters

Hotel Emplcoyees and Restaurant Employees International Union (HERE)

Thousands of union member employees work at the theme park operations,
‘broadcasting operations, and film production ocperations of the Walt Disney
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Company and its subsidiaries. Many of these employees are Disney stockholders
themselves, and share common objectives: corporate [*21] and business unit
profitability, customer satisfaction, comtinuocus quality improvement, and
employment security. :

By virtue of running labor organizationsg, elected union representatives have a
wealth of experience and knowledge about the coperations of the company and the
industries in which it competes. Elected union representatives have spent vears
working side by side with rank and file employees, listening to thsir
suggestions, and learning firsthand what positively and negatively motivates
them. These elected union representatives could provide a unigue perspective
that is currently missing con the Board.

The election of a union representative to the Board of Dirsctors would be a step
taward improved corporate governance and improved company performance because it
would help to improve employee morale, improve intra-company communications, and
build constructive labor relations at all levels of the Company.

ATTACHMENT 5

Communications

Workers of America

AFL-CIO, CLC

501 Third Street, N.W.
Washington, D.C. 20001-2797
202/434-1110 Fax 202/434-1139

August 21, 18387

Ms. Marsha L. Reed

Corporate Secretary

500 South Buena Vista Street
Burbank, California 91521

Re: [*22] Submission of Shareholdex Propoéal
Dear Ms. Reed:

On behalf of the Communications Workers of America Pension Fund ("Fund"), we
hereby submit the enclosed Shareholder Proposal ("Proposal") for inclusion in
the Walt Disney Company ("Company") proxy statement to be circulatsd to Company
shareholders in conjunction with the next annual meeting of shareholders in
1998. The Proposal is submitted under Rule 14{a)-8 of the U.S. Securities and
Exchange Commission's proxy ragulations.

The Fund is a beneficial holder of 10,000 shares of Walt Disney common stock,
held continuously for more than a year prior to this ' date of submission.
Attached is a letter of verification of the Fund's beneficial owner in Walt
Disney commen stock.

The Fund intends to continue to own Walt Disney commen stock through the date of
the Company's 1996 annual meeting. Either the undersigned or a designated
representative will present the Propcsal for consideration at the annual meeting
of stockholders. ‘
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Sincerely,

Morton Bahr
Trustee

Sharsholder Proposal

Resolved that the stockholders request the Board of Directors to take the
steps that may be necessary in accordance with- state law, and without affecting
[*23] the unexpired terms of previously elected directors, to declasgsify
the Becard of Directors so that all directors may be elected annually.

Statement of Support

The election of directors is the primary means by which stockholders may
influence corpcorate policies and heold management accountable for the
implementation of those policies. However, this avenue of influence is limited
by the fact that the Board is divided into three classes of directors that serve
for staggered three-year terms.

This means that individual directors will face election only once every three
vears. Stockholders are deprived of the copportunity to vote for any director who
is not facing re-election.

Une danger of having a classified board is illustrated by the exorbitant
cempensation that the Board has approved for the Chairman and CEC, Michael
Eisner. According tc the Companyfs 1997 proxy statement, Mr. Eisner's average
bonus from 1884 through 1996 was $ 7.73 million, or more than ten times his
annual salary of $ 750,000. ’ '

Despite this generous compensation, the Board agreed to give Mr. Eisner
options in September of 1995 for the purchase of 8,000,000 shares of
Disney stock with an estimated present value of [*24] almost $ 196 millicn
under the Black-Scholes method of valuing options. Moreover, when the Board
approved these options, Mr. Eisner already had exercisable options to purchase
more than 6,600,000 shares of stock that were valued at more than $ 303 million,
and unexercisable options for the purchase of additional shares that were worth
more than $ 60 million.

Stock cptions are supposed to align the interxests of management with those of
the stockholders. But when the options are numbered in the millions, as here, a
relatively increase in the price of the stock could permit Mr. Eisner to reap
tens or hundreds of millicns of dellars, without providing material benefits to
the stockholders.

According to compensaticn expert Graef Crystdl, Mr. Eisner could gain as much
as $ 771 million from exercising the options granted in 1396. That assumes an 11
percent annual return over ten years.

When considered with option grants that pushed the total value ¢f Michael
Ovitz's severance package to about $ 130 million, according to a Council of
Institutional Investors Research Alert, these option grants ralse serious
guestions as to whether a classified board is sufficiently accountable and

responsive  [*25] to the stockholders. In this context, the Investor
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Responsibility Research Center has determined that proposals to
repeal classified boards within its research universe won an average of 44.9
vercent of the votes during the 1997 proxy season.

The CWA Pension Fund believes that repeal of the classified board is in the
best interests of the Company and its stockholders. The Fund believes that the
Board would be likely to deliberate more carefully about issues of corporate
governance, compensation and management i1f all directors know that they must
stand for re-election at each annual meeting. '

SEC-REPLY-2: SECURITIES AND IZXCHANGE COMMISSIéN
WASHINGTON, D.C. 20549

November 25, 1997

RESPONSE OF THE OFFICE OF CEIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: The Walt Disney Company (the "Company")
Incoming letter dated October 8, 1997

The Gelber proposal requests that the board of directors
consider nominating a union representative to its board of directors. The Pulec
proposal requests that the Company terminate any shareholder rights plan that it
has in effect, and obtain sharsholder approval before adopting any future plans.
The Communications Workers of America Pension Fund proposal [*26] regquests
that the Company declassify the board of directors. '

The Divisgion is unable to concur in your view that the proposals may be

omitted from the Company's proxy materials under rule 14a-8(c) (4¢). In

the staff's view, the Company has not met its burden of demonstrating that the
proposals were submitted to redress a personal claim or grievance of

the propcnents. We are unable to conclude from the information submitted that
the proposals were designed to, or otherwise will, uniquely benefit

the proponents or further their interests. We therefore do not concur that the
Company may rely on that rule as a basis for omitting the proposals.

There appears to be some basis for ycur view that the Gelber proposal may be
omitted under rule 14a-8(c) (10) as moot. The staff notes in particular the
Company's representation that current procedurés permit a shareholder to cobtain
board consideration of a potential nominee. Accordingly, the Division will
not reccommend enforcement action to the Commission if the Company omits the
Gelber proposal from its proxy materials based on that rule.

Sincerely,

Frank G. Zarb, Jr.
Special Counsel
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10TH LETTER of Level 1 printed in FULL format.
1997 SEC No-Act. LEXIS 284
Securities Exchange Act of 1934 -- Rule 14a-8(c) (10)

February 10, 1997

CORE TERMS: proponent, shareholder, proxy, board of directors, nominating,
no-action, staff, candidate, attachment, recommendation, moot, DProxy
statement, nominees, invite, annual meeting, one-propcsal, misleading,
excludable, omissgion, omit, alter ego, nominal, proper subject, by-law,
largest, investment banking firm, custodian, requesting, recommend, calendar

[*1] BankAmerica Corporation
TOTAL NUMBER OF LETTERS: 2

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSICON
WASHINGTON, D.C. 20543

February 10, 138987

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: BankAmerica Corporaticn (the "Company")
Incoming letter dated January 2, 1987

The proposal requires the board to invite representatives of the Company's
ten largest shareholders to submit recommendations for possible nominees to the

board.

There appears to be some basis for your view that the proposal may be
excluded from the Company's proxy materials pursuant to Rule 14a-8(c) (10)
as moot. Under the circumstances, this Division will not recommend any
enforcement action to the Commission if the Company omits the proposal from
its proxy material in reliance on Rule 14a-8(c) (10). In reaching this
determination, the staff has not found it necessary to reach the alternative
bases for omission upon which the Company relies. :

Sincerely,

2Amy M. Trombly
Attorney Advisor

INQUIRY-1:
BankAmerica Corporation

January 2, 1997

VIA COURIER & FACSIMILE # 202/942-9525

Cffice of Chief Counsel
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Division of Corporation Finance
Securities and Exchange Commission
Mail Stop 3-3

Room 3028
450 Fifth Street, N.W.
Washington, [*2] D.C. 20549

Attn.: Mr. Frank Zarb

Re: BankAmerica Corporation - Proxy Statement for 1997 Annual Meeting
- Shareholder Proposals Submitted by Steven Weinstein and Aviad Visoly -
Proposal # 2 No-Action Request (S. Weinstein)

Ladies and Gentlemen:

This letter is being filed with the Securities and Exchange Commission
("Commission") con behalf of BankAmerica Corporation ("BAC!") pursuant to the
requirements of Rule 14a-8(d) under the Securities Exchange Act of 1934, as
amended (the "Exchange Act"). BAC has received the following two shareholder
proposals (collectively, the "Proposals") from a group of two
affiliated proponents (collectively, the "Proponents'"):

1. {"Proposal # 1") submitted by Aviad Visoly, as Custodian for Danielle
Visoly ("Proponent # 1"), and
2. ("Proposal # 2") from Steven Weingtein ("Propbnent # 2"). nl

nl The primary purpose of this letter is to present the bases for exclusion
of Propcsal # 2. BAC is submitting a separate no-action reguest letter for
Proposal # 1 dated the same date hereof. However, each of the two
related no-action requests set forth the one-preposal-per-proponent basis for
exclusion under Rule l4a-8(a) (4).

A. pPropeosal # 2 and Reasons [*3] for Omission. Propcsal # 2, submitted
by S. Weinstein, states:

"Resolved, that the nominating committee of the Board of Dirsctors invite
representatives ¢ the company's ten largest sharehclders to submit, in person or
in writing, recommendations for possible nominees to the Board.™

The Proposals have been submitted for consideration at BAC's 1997 Annual
Meeting of Shareholders to ke held om May 22, 1997. On advice of counsel and for
the reascns set forth below, BAC intends to omit the Proposals and
the Proponents' supporting statements from its proxy statement and form of proxy
for the 1957 annual meeting. The specific reasons Proposal # 2 should be omitted
are:

First, Prcposal # 2 is moot because it requires a procedure for recommending
possible nominees to the board which BAC has already implemented and is
currently practicing. Specifically, BAC already has a Neominating Committee of
its Board of Directors to which any and all shareholders may propose candidates,
and shareholders are so advised in its proxy statements. The nomination process
is simple and easy for shareholders to follow and has been in place for several
vears. Therefore, Proposal # 2 is moot and excludable [*4] under Rule
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14a-8(c) (10) .

Second, Proposal # 2 is, undex the laws of Delaware, the corporation's
domicile, not- a proper subject for action by security holders, and
therefore excludable under Rule 14a-8(c) (1) .

Third, Proposal # 2's supporting statement is contrary to Rule 14a-9 because
it contains false, misleading, and generally confusing statements. Implications
of malfeasance by the directors and the members of the Nominating Ccommittee are
unsubstantiated, conclusory and inflammatory, and likely to mislead
BaC's shareholders:- Moreover, the supporting statement directly or indirectly
impugns the character and attacks the integrity of the directors and committee
members. Therefore Proposal # 2 and its supporting statement are excludable
under Rule 14a-8(c) (3).

Fourth, the two Proponents should be deemed tc be one proponent who has
submitted two proposals. BAC has requested the formal Proponents to reduce their
two proposals to a single proposal. Each responded to BAC's request and denied
that the one-proposal limit applies. Notwithstanding their denial, the
Proposals and supporting statements are excludable under Rule l4a-8(a) (4) .

Accordingly, pursuant to Rule 14a-8(d) of the Exchange [*5] Act, we
enclose the following:

1. The original and five copies of this letter, which includes a statement of
the reasons the omission of the Proposals and the supporting statements from
its proxy materials is proper in this case.

2. The original and five copies of a supporting opinion of counsel to BAC
(Attachment 1) .

3. Six copies of sach of_the following. (As noted above, we believe that the
two Propcnents should be deemed to be one propcnent for purposes of Rule
14a-8(a) (4) which limits a proponent to one proposal.)

(a) Proponent # 2's letter dated November 21, 1996, containing Proposal # 2
-and its supporting statement (Attachment 2), and

(b) Proponent # 1's letter dated November 19, 1996, containing Proposal # 1
and its supporting statement (Attachment 3).

Each attachment to this letter is incorporated by reference herein.
1.) Reasons for Omission of Proposal # 2 under Rule 1l4a-8{c) (10) -- Mootness.

Proposal # 2 requires a means by which BAC's ten largest shareholders may
propose to the Nominating Committee recommended names for possible nomination
and election to BAC's Board of Directors. BAC has already adopted nominating
policieé and procedures that would [*€] allow for Proposal # 2 to occur.
Also, the corporaticn has substantially implemented the objectives purportedly
sought to be achieved by Proposal # 2. Thus, I believe that Propcsal # 2
ig moot.

Specifically, BAC already has a Nominating Committee of its RBoard of
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Directors to which any and all shareholders may propose candidates,

and sharehclders are so advised in -our proxy statements. The process

of sharehclders proposing board candidates is simple and easy to follow and has
been BAC's practice for several years. Attached as Attachment 4 is the
disclosure from BAC's 1996 Proxy Statement describing this process. Similar
disclosure will be contained in BAC's 1937 Proxy Statement. Once a candidate is
recommended to the Corporate Secretary, the Nominating Committee's
responsibilities include (i) recommending candidates to £ill vacancies on the
board and a slate of directors for election at the Annual Meeting; and (ii)
evaluating the size and composition of the board, and recommending to the board
criteria for selection of directors. (See excerpt from BAC's By-laws at
Attachment 5 for the Nominating Committee's charter.)

Nominating Procedures for BAC's board are summarized below:
[*7]
Recommendations for new directors are made to the Corporate Secretary.

The Corporate Secretary submits the recommendation to the Nominating
Committee.

The Nominating Committee reviews candidates to fill vacancies and recommends
the slate for the next Annual Meeting to the Board of Directors.

A candidate should show evidence of leadership in the candidate's field, have
broad experience and the ability to exercise sound business judgment, and be
willing to attend board and committee meetings.

BAC's By-laws set out the Nominating Committee's charter, which includes the
above responsibilities and procedures for recommendaticns and nomination
of candidates for directors. The By-laws also state that no member of
the Nominating Committee ghall be an active officer of the corpcration or have a
relationship that would interfere with the member's exercise of independent
judgment as a member of the committee.

Another BAC By-law provision provides that, upon proper nctice to the
corporatiocn, a shareholder of BAC may nominate any person for election as a BAC
director at the corporation's annual meeting. Shareholders are also advised in
our proxy statement of this means of nominating [*8] directors.

In summary, BAC's existing director nominating policies and procedures
substantially implement Proposal # 2's requests and concerns. Due to the
preceding, Propcsal # 2 should be excluded from BAC's proxy materials since it
is moot.

2.) Reason For Omission of Proposal # 2 Under Rule 14a-8(c) (1) -- Under
Delaware Law, It Is Not a Proper Subject for Shareholder Action:

Proposal # 2 is mandatery in form and therefore it is not a proper subject
for sharesholder action and may be omitted under Rule 14a-8(c) (1) . BAC is
incorporated under and governed by Delaware law. I have been advised by legal
counsel that a mandatory directive to the Board of Directors is inconsistent
with Sections 141 (a) and 141 (c) of the General Corporation Law of Delaware which
entrusts the management of the business and affairs of the corpcration to, and
.imposes responsibility for that management on, the Board of Directors. The
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Certificate of Incorporation of BAC does not limit these statutory powers.
Consistent with the Certificate of Incorporatiocn, the BAC By-laws provide that
BAC '"shall be managed by or under the direction of its Board of Directors which
may exercise all such powers of the Corporation [*9] and do all lawful acts .
and things . . . ." {(Article III, Section 4 of BAC's By-laws).

Due to the preceding, Proposal # 2 should be excluded from BAC's proxy
materials. -

3.) Reason For Omission of Prcposal # 2 Under Rule 14a-9 and Rule 14a-8(c) (3)
-- False and Misleading Statements: ”

A reader unfamiliar with the facts would conclude from S. Weinstein's
. Proposal # 2 and its supporting statement that BAC's Nominating Committee and
procedures for nominating directors is inadequate and that this inadequacy
causes the BAC Board of Directors to be neither responsive nor responsible to
the corporation's shareholders. There is no factual basgis for thege
implications. BAC's Board of Directors is responsive and responsible to the
corporation's shareholders. BAC has a gqualified and active Nominating Committee
that is composed entirely of independent directors. The BAC board
accepts recommendations for new directors which are submitted to
the Nominating Committee for review and consideration. Additionally,
BAC's By-laws provide BAC sharesholders the right to nominate any person for
election as a BAC director at the corporation's annual meeting. (See the
discussion above concerning mootness for [*10] more details on BAC's
existing nominating procedures.) ’

There are a number of false, misleading and generally confusing statements in
Proposal # 2 and its supporting statement. Implications of malfeasance by the
directors and the members of the Nominating Committee are unsubstantiated,
conclusory and inflammatory, and likely to mislead BAC's sharehclders. Moreover,
the supporting statement directly or indirectly impugns the character and
attacks the integrity of the directors and committee members. The following are
the primary statements to which we object:

The sentence "It is highly guestionable whether a person can evaluate new
ideas, be critical to the management that keep nominating him year after year or
be rescurceful and constructive to assess the adoption of the bank to the
information age and to the needs of the typical its customers which are half
their age." {(Emphasis added).

The false statement by Proponent # 2 that "The Board of Director as a pclicy,
discourage any communication with the shareholders." (Emphasis added).

The statement that the BAC board "is following almost blindly the
management 's recommendations for their appointment vear [*11] after vyear."
(Emphasis added) .

The false conclusion that "it is reasonably expected that the sharcholders’
best return will not be the primary concern of the Board." (Emphasis added).

Therefore, the supporting statement is misleading, false or otherwise
inappropriate for BAC's proxy materials. We believe that both the proposal and
supporting statement should be omitted in their entirety from the proxy
materials.




o ] _ Page 8
' ' 1997 SEC No-Act, LEXIS 284, *1] .

4.) Reason For Omission of the Two Proposals Under Rule 1l4a-8{a) (4) --
Multiple Proposals by One Proponent:

The two Proponents should be treated as one proponent who has submitted two
proposals. BAC has reguested the formal Proponents to reduce their proposals
to a single proposal but the Propconents have failed to do so. Instead,
the Proponents have incorrectly denied that they have exceeded
the one-proposal limit of Rule 14a-8{a) (4). Therefore, BAC may omit the
Proposals from the proxy statement pursuant toc the one proposal per proponent
limit.

A. Viscly, through his role as custodian for the minor D. Visoly, exercises
substantial influence over Proponent # 1, and as such he has controlled the’
selection, preparation and submission of Proposal # 1, on his own behalf.

[*12] There is evidence and I believe that A. Visoly has exercised substantial
influence over Prcponent # 2 (S. Weinstein), and has controlled the selection,
preparation, and submission of Proposal # 2, on his own behalf. The Proponents
are nominal proponents that are acting on behalf of, under the control of, or
the alter ego of A. Visoly. Further, BAC believes that A. Visoly .is the arranger
and the coordinator of the two Proposals. A. Viscoly has used evasive tactics in
submitting the Proposals and he, in effect, controls the Proponents and

the Proponents should be considered A. Viscly's alter egos.

Additional facts and the relationship among the Propcnents and A. Visoly are
set out at Attachment 6 to this letter.

In letters dated November 27, 1596 from me tc the Prcoponents, the Proponents
were informed that, among other things, Rule 14a-8(a) (4) limits the number of
their proposals to one proposal per proponent. (See letters at Attachment 7).

Proponent # 2 received his letter on December 2, 1996 and on December 3,
1996 Proponent # 2 sent a letter to me denying BAC's demand that the Proponents
limit their Proposals. (See letter at Attachment 8). On December 2, 19596, A.
Visoly [*13] (on behalf of Proponent % 1) received a similar letter from me
making the same BAC reguest to limit the number of proposals to one
per proponent. On December 11, 1996, A. Visoly {on behalf of Proponent # 1) sent
a letter to me denying BAC's demand that the Proponents limit their Proposals.
(See letter at Attachment 2). The Proponents did not limit the Proposals by
December 16, 1396 or thereafter (i.e., the Proponents did not limit their
.Proposals within 14 calendar days of proper notification by BAC). Moreover, as
set out below, the Proponents have a history of exceeding the one-propocsal
limit. ’

1. BAC's 1996 Proxy Materials (previous year's proxy statement) -- Three A

Visoly related proponents (i.e., A. Visoly as custodian for D. Visoly, A. Visoly
as President of Hotel Reservation Center, Inc. ("Hotel") and S. Weinstein)

submitted three shareholder proposals. (See these proposals at Attachment 10.)
These three shareholder proposals were also resubmitted and endorsed by A.
Visoly's alleged non-profit organization, Concerned BankAmerica Sharehclders,
Inc. The staff responded to BAC's no-action reguest letter and concurred with
our view that the proponents D. Visoly [*14] and Hotel exceeded

the one-proposal limit. Due to the preceding, BAC excluded both proposals from

its 1996 proxy materials. The staff concurred with our view that S. Weinstein's
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proposal was excludable under 14a-8(c) (7) -- Ordinary Business Operations. In
reaching this position on the Weinstein proposal, the staff found it unnecegsary
to address the alternative bases for exclusion upon which BAC relied, including
the one-propcsal limit.

|
2. BAC's 1995 Proxy Materials -- The above referenced three proponents had 1
initially submitted five shareholder proposals. (See these proposals at L
Attachment 11.) BAC submitted a no-action request to the staff, reguesting that
all 5 of the proposals be excluded pursuant to Rule 14a- (8) {a) (4) . However,
before the staff ruled on this reguest, A. Visoly withdrew the 5 proposals on
behalf of the proponents.

The above shows a pattern of abuse cf the one propcsal limit. The Proponents
clearly knmow of the limit yet continue to choose not to comply with it.

B. Conclusion.

BAC respectfully requests confirmation that the staff concurs with the
grounds for omitting Proposal # 2 from its proxy materials foxr the 1297 Annual
Meeting of Shareholders. [*15] BAC requests that the staff confirm that it
will not recommend any enforcement action if management excludes Prcposal # 2.

By reguesting the preceding from the staff, BAC does not waive any rights it
might have to: (i) reguest additional information or support from
the Propcnentsg; or (i1i) object in any other appropriate manner to Proposal # 2.

I would appreéciate hearing from you by January 23, 1997 so that we may
finalize our proxy materials and obtain approval of our Board of Directors which
we have targeted for February 1987.

If the staff believes that it will not be able to take the nc-action position
set forth above, we would appreciate the opportunity tec confer with the staff
prior to the issuance of a negative response.

As required by Rule 14a-8(d), copies of this letter and the supporting
opinion of counsel are being sent to the Proponents as notice of our intention
to omit Proposal # 2 as described above.

I have also enclosed an additional copy of this letter which I would
appreciate being date-stamped on the date this request for omission is filed and
returned to me in the postage-paid and pre-addressed envelope provided.

If you have any questions regarding this matter [*16] or require
additional information, please feel free to call me (415/953-0586) or Judith A.
Boyle, Counsel on behalf of BAC (415/622-6928). ‘

Very truly yours,
Chexryl Scrokin
"Executive Vice Presgident

and Secrestary

" ATTACHMENT 1
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Bank of America
January 2, 1997
Legal Department North 3017

BankAmerica Corporation
555 Califormia Street
San Francisco, CA 94104

attn.: Cheryl Sorckin, .Executive
Vice President and Secretary

Re: 1997 ARnnual Meeting of Shareholders - Shareholder proposals Submitted by
Steven Weinstein and Aviad Visoly - Proposal # 2 Legal Opinion for No-Action
Request (S. Weinstein) .

Ladies and Gentlemen:

You have réquested my opinion as to whether BankAmerica Corporation, a
Delaware corporation ("BAC"), may omit from its proxy solicitation materials for
its 1997 Annual Meeting of Shareholders the two shareholder proposals
(collectively, the "Proposals") from two proponents (collectively, the
"Proponents”") . nl BAC received a shareholder proposal ("Proposal # 2") from
Steven Weinstein ("Proponent # 2") by letter dated November 21, 1896. BAC has
also received a shareholder proposal ("Proposal # 1") £rom Aviad Visoly,
as custodian for Danielle Visoly ("Proponent [*17] # 1") by letter dated
November 15, 1936.

nl The primary purpose of this letter is to provide my legal opinion with
regard to the bases for exclusion of Proposal # 2. I understand that BAC is
submitting a separate no-action request letter with a separate legal opinion for
Proposal # 1 dated the same date hereof. However, each of the two
related no-action requests and legal opinions set forth the
one-proposal -per-proponent basis for exclusion under Rule 14a-8({a) (4).

Proposal # 2, if adopted, would require that the Ncminating Committee of
BAC's Board of Directors "invite" representatives of BAC's ten largest
shareholders to submit, in person or in writing, recommendations for
possible nominees to the board.

Propesal # 2, as submitted by S§. Weinstein, states as fcllows:
"Resolved, that the nominating committee of the Board of Directors invite
representatives o the company's ten largest shareholders to submit, in person or
in writing, recommendations for possible nominees to the Board. .
As discussed more fully below, I am of the copinion that:
(1) Prcposal # 2 may be omitted from the proxy materials pursuant to:

(&) Rule 14a-8{(c) (10) because it is moot,

(b) Rule l4a-8{c) (1) [*218] because, under the laws of Delaware, BAC's
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.domicile, it is not a proper subject for action by security holders, and

¢) Rule 14a-9 and Rule 14a-8{c) (3) because its supporting statement is false
and misleading.

(i1) The Proposals may be omitted from the proxy materials pursuant to Rule
14a-8(a) (4) because the two Proponents are deemed to be one proponent,

the Proponents submitted two proposals, and the Proponents did not conform their
submission within fourteen calendar days of notice by BAC of

the one-proposal limitation.

1. Reasons for Omission of Proposal # 2 under Rule 14a-8(c) (10) -- Mootness.

Rule 1l4a-8(c) (10) prov1des that a proposal is excluaab1 : "if the proposal
has been rendered moot.

‘Generally'an issue is considered "moot" when a determination is sought on a
matter in dispute that has already by resclved and hence, cne not entitled to
judicial intervention unless the issue is a recurring one. In short, moot means
there is no actual controversy or the issue has ceased to exist. Whether
Proposal # 2 is moot or not is a factual determinatiocn that can only be made on
a case by case basis. Here, Proponent # 2 has set cut a procedure for
the Nominating Committee [*19] to invite certain BAC shareholders to
submit recommendations for possible nominees to the BAC Board of Directors. BAC
takes the position and has presented numerous facts that support its position
that BAC has already substantially adopted the procedure set out in Proposal #
2. (See the accompanying letter for the detail on the BAC position and related
facts). I understand that it is BAC's and the Nominating Committee's current
procedure to invite all BAC shareholders to submit recommendations for
possible nominees to the board to the BAC Corporate Sedretary who in turn
provides these to the Nominating Committee. BAC has stated this has been its
procedure for several years. Sharcholders have been advised of this procedure in
BAC's proxy statements for several years, and BAC plans to provide similar
advice in its 1997 Proxy Statement. BAC has stated that it has already
adopted nominating policies and procedures that would allow for Proposal # 2 to -
occur. Also, the corporaticn believe that it has substantially implemented the
objectives purportedly sought to be achieved by Proposal # 2.

Under Rule 14a-8(c) (10), when a matter addressed within a shareholder
proposal is moct, the proposal [*20] may be omitted. See, e.g., American
Airlines, Inc., {March 10, 1980) ("American Airlines", discussed below); General
Dynamics Corp., (March 12, 1992 (proposal to establish a subcommittee to develop

criteria for the acceptance and execution of military contract was moot where
company represented that the propcsal had been "substantially implemented" by
.existing committees); Black & Decker Corp., (November 6, 1%86) (proposal to
require submission of auditors selection for sharehclder ratification moot where
policy already adopted by directors); United States Steel Corp., (January 28,
1981), {(proposal related to the preparation of a report dealing with proposed
construction of a new steel plant moot where company had already reported the
event); but see, Mobil Corp. (March 3, 1981) ("Mobil Corp." discussed below) .

In American Alrlines, the staff stated that it would nct recommend any
enforcement action resulting from the company's decision to cmit a proposal
which 1s remarkably similar to the present one. In American Alrllnes, the
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proposal included a provision that the board of directors provide a means for
any three shareholders to propose a candidate for the board to be included in
[*21] management's slate of nominees. American Airlines pointed out to
the staff that it already had a nominating committee of its board of directors
to which any shareholder could propose a candidate, and that shareholders are
advised of this fact in American Airlines' proxy statement. Under the facts and
circumstances, the staff agreed with American Airlines that the proposal had
been rendered moot and thus was excludable from the company's proxy materials.
The Mobil Corp. nc-action letter held for the proponent, however, Mobil is
distinguishable from our situation and the American Airlines no-action letter.
The Mokil Corp. shareholder proposal was similar to the American
Airlines shareholder proposal but one major distinction caused the staff to hold
for the proponent. In Mobil Corp. the proponent was not satisfied with the
process allowing stockholders to propose names of candidates tc the nominating
committee of Mobil Corp. The proponent was regquesting Mobil Corp. to develop new
procedures which would allow a reascnable number of shareholders to
place candidates for election to the Board of Directors of Mcbil without going
through the company's nominating committee. The staff did not [*22] agree
with Mobil's argument that it already had existing procedures for nominating
candidates stating that "the Company's existing procedures do not encompass
exactly the action requested by the proposal.!

In my opinion the facts in the present matter are strikingly more sgimilar to
American Alrlines than to Mobil. Proposal # 2 would require the BAC Nominating
Committee to invite certain shareholders to recommend board candidates. As
discussed above and in the accompanying letter, the BAC director nomination
procedure already invites all shareholders, including those referred to in
Proposal # 2, to recommend board candidates.

As BAC has already substantially implemented S. Weinstein's Proposal # 2 it
is my opinion that it may be excluded from BAC's proxy materials under Rule
14a-8(c) (10) because it is moot.

2. Rule 14a-8(c) (1): Propcsal # 2 Is Not a Proper Subject for Security Holders'
Action Under the Laws of Delaware.

Rule 14a-8(c) (1) provides that a proposal is excludable: "if the proposal is,
under the laws of the registrant's domicile, not a proper subject for action by
security holders."

When the Commission adopted Rule 14a-8(c) (1), it stated that "the Board may
be congidered [*23] to have exclusive discretion in corporate matters .
Zccordingly, proposals by security holders that mandate or direct the beoard to
take certain action may constitute an unlawful intrusion on the board's
authority under the typical statute." Release No. 34-12993 (November 22, 1976).
This Rule is generally intended tc allow the omission of proposals which are
preemptory as to matters which, under the applicable. state law, may be initiated
only by the board of directors; or which are committed to their discretion; or
which otherwise ignore the statutory role of directors by proposing direct
adoption of specified action.

Proposal # 2 is a mandatory instruction to the Board of Directors and
Its Nominating Committee to "invite representatives of the company's ten largest
sharesholders to submit, in person or in writing, recommendations for
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possible nominees to the Board." BAC i1s incorporated under and governed by
Delaware law. A mandatory directive of this nature to the BAC Board of

Directors and/or its Nominating Committee is inconsistent with Section 141 (a) of
the General Corporation Law of Delaware ("GCLD") which entrusts the management
of the business and affairs of the corporation [*24] to, and imposes
responsibility for that management on, the Board of Directors. Also, Section

141 (c) of the GCLD provides that committees of the directors may exercise the
powers and authority of the board to the extent authorized by the resolution
creating the committee or the by-laws. The Certificate of Incorporation of BAC
does not limit the board's above statutory powers. Consistent with: the
Certificate of Incorporation, the BAC By-laws provide that BAC "shall be managed
by or under the direction of its Board of Directors which may exercise all such
powers cf the Corporation and do all lawful acts and things . . . ." (Article
III, Section 4 of BAC's By-laws).

Proposal # 2 mandates the Board of Directors' properly
designated Nominating Committee to take specific actions with respect to
staffing the committee. Proposal # 2 is phrased in a way that, if adopted, would
deprive the BAC board and its Nominating Committee of their statutory function
of managing the business and affairs of BAC. Thus, I conclude that Proposal # 2
is excludable pursuant to Rule 14a-8(c) (1) because i1t is not a proper subject
for action by BAC shareholderg of BAC and because it improperly impinges on the
board's [*25} management responsibility and its delegation of management
functicns to committees. The proposal thereby viclates Sectiong 141 (a) and
141 (c) of the GCLD.

3. Rule 14a-8(c) (3): Proposal # 2's Suppoiting Statement Is Contrary to Rule
i4a-9 Because It Is False or Misleading.

Rule 14a-8(c) (3) permits a registrant to omit from its proxy materials
a shareholder proposal and any statement in support thereof "if the proposal or
the supporting statement i1s contrary to any of the Commissicon's proxy rules and
regulations, including Rule 14a-9, which prohibits false or misleading
statements in proxy soliciting materials." Note (b) to Rule 14a-9 provides the
following example of the type of material that may be misleading within the
meaning of that Rule: "Material which directly or indirectly impugns character,
integrity or personal reputation, or directly or indirectly makes charges
concerning improper, illegal or immoral conduct or associations, without factual
foundation."

BAC has stated that Proposal # 2 and its supporting statement are
false, misleading and factually incorrect in that they falsely state or imply
that (i) BAC has inadequate nominating policies and procedures for directors
[*26] and (ii) the Nominating Committee and the BAC Board of Directors are
neither responsive nor responsible to the corporation's shareholders. In
addition, BAC has stated that the supporting statement makes a number of false
implications of improper conduct and malfeasance by the members of the Board of
Directors and the Nominating Committee. BAC has provided specific examples of a
number of misleading, false and generally confusing statements within the
supporting statement. As a result of the above, the supporting statement
directly or indirectly impugns the character, attacks the integrity, and makes
charges concerning improper or illegal conduct of BAC's directors and members of
the Nominating Committee.
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Thus, because the supporting statement impugns the integrity of the members |
of the Board of Directors and the Nominating Committee without factual
foundation, and contains a number of factually incorrect, false, misleading and
generally confusing statements, Proposal # 2 and its supporting statement are
contrary to Rule 14a-9 and therefore may properly be omitted from BAC's proxy.
materials pursuant to Rule 14a-8(c) (3).

4. Rule 14a-8(a) (4) : The Proposals Exceed the One Proposal [*27]
Per Proponent Limit.
Rule 14a-8(a) (4) provides: "The proponent may submit no more than one
proposal and an accompanying supporting statement for inclusion in the
registrant's proxy materials for a meeting of security holders. If the proponent -
submits more than one proposgal . . . he shall be provided the opportunity to
reduce the items submitted by him to the Jimits required by this rule, within
14 calendar days of notification of such limitations by the registrant.”

The two Proponentg have each submitted a proposal; the two Proposals are
entitled (1) appointing of investment banking firm (Proposal # 1) and
(i1) nominating committee (Proposal # 2). These clearly constitute two separate
and distinct proposals; however, as discussed below, the two Proponents are
deemed to be one preponent.

In adopting Rule 14a-8{a) (4), the Commission noted the possibility that
some proponents would attempt to evade the rule's limitations through various
maneuvers, but held out the promise of "no-action" letters as a safeguard. See,
Release No. 12999 (November 22, 1987). Accordingly, the staff has consistently
taken a 'mo-action' position when confronted with reasonable evidence of the use
of such tactics. [*28] See, e.g., Dominion Resources, Inc. (February 24,
1923) (no-action position taken where propcsals were coordinated by a
single proponent); TPI Enterprises, Inc. (July 15, 1$87) (no-action position
taken where several proposals were "master minded" by a single proponent); Texas
Instruments Inc. (January 19, 1982) (proposals submitted by proponent, his
daughter, a corporation and a foundation were sufficiently related to be
considered proposals of a single propeconent). The staff has indicated proponents
will be treated as one proponent for purposes of the cne-proposal limit when an
issuer establishes that one proponent is the "alter ego" of ancther proponent or
that one proponent possesses "control" over the shares owned of record, or
beneficially, by another proponent. See Trans World Corp. (February 5, 1981).
Under the Commission's rules, the presence of influence, not control,
domination, or the ability to rule proponents, is a prerequisite to omission of
multiple proposals submitted by nominal proponents as part of an orchestrated
scheme. See, e.g., Stone & Webster (March 3, 19395) (several proposals omitted
because nominal proponentsg were acting on behalf of, under the control of,
[*29] or alter ego of Ram Trust Services Inc.); Banc One Corp. {(February 2,
1993) (no-action position taken with respect to omission of proposals submitted
by nominal proponents who were recruited, but not controlled, by a
single proponent); TPI Enterprises, Inc. (July 15, 1987) (no-action position
taken with respect to omigsion of proposals apparently orchestrated by a
single proponent) . As recently stated in Stone & Webster, Inc. (March 3, 18385),
there are numerous instances in which the staff has expressed a no-action
position based, not on the existence of "control", but on a finding that there
was evidence that proponehts acted in a coordinated, arranged, masterminded or’
other fashion. sc as to constitute "acting in concert" within the meaning of
the one-proposal limitation. Also, it does not matter that proponents may
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technically be separate legal entities or persons. See Occidental Petroleum
Corp. (March 27, 1984) (no-action position taken where actual proponent

and nominal proponents were independent shareholders); Stone & Webster, Inc.
{(March 3, 1995).

BAC has put feorth evidence from previous years and the current year that A.
Visoly, through his role as custodian for the minor [*30] D. Visoly,
exsercises substantial influence over Proponent # 1, and as such has contrclled
the selection, preparation, and submission of Proposal # 1 on his own behalf.
Similarly there is evidence that A. Visoly has exercised influence
over Proponent # 2, and as such has controlled the selection, preparation, and
submission of Proposal # 2, on his own behalf. BAC has provided facts that show
a three year pattern of abuse by A. Visoly of the SEC's one-proposal limit. The
facts indicate that the Proponents are nominal proponents that are acting on
behalf of, under the control of, or as the alter ego of A. Viscly. Further, BAC
has stated that it believes that A. Visoly has arranged and coordinated the two
Proposals.

Becauge the factors relevant to establishing a status of "alter ego" or
"control" are peculiarly within the knowledge of the proponents, it is difficult
for a registrant to meet such a burden. However, in A. Visoly's case, the
factors are evident as demonstrated by BAC. Based on legal precedent and the
facts set out by BAC, it is my opinion that BAC has met 1its burden of
establishing the necessary relationship between A. Visoly and the two Proponents
to justify treating the [*31] two Proponents as one for purposes of limiting
them to one proposal.

Finally, I understand that the two Proponents have refused BAC's resquest to
reduce the number of proposals to one per proponent within fourteen calendar
days of receipt of such notice from BAC. This is based on (i) BAC's certified
mailed notices having been received by the Proponents on December 2, 193956,

(11) Proponent # 1's letter to BAC dated December 11, 1996 denying BAC's demand
that the Propcnents limit their Proposals, (iii) Proponent # 2's letter to BAC
dated December 3, 1996 denying BAC's demand that the Proponents limit their
Proposals and (iv) the Proponents' refusal to limit their Proposals by December
16, 1996 or thereafter. Due to the preceding and the conclusion that ths

two Proponents should be deemed to be one proponent for purposes of Rule
l14a-8(a) (4), BAC may omit both of the Proposals from its proxy statement. See,
e.g., U.S. LIFE Corporation (January 28, 1993); Brunswick Corporation {(January
31, 1983); Chicago Milwaukee Corporation ({(RApril 29, 1988); Gulf and Western
Incorporated (November 24, 1987); American Home Products Corporation (February
13, 1986); International Business Machines Corporation [*32] (January 13,
1984) .

5. Conclusion.

Based on the above, it is my opinion that the Proposals and Proposal # 2 and
related supporting statements may be cmitted from BAC's proxy statement and form
of proxy for BAC'S 1997 Annual Meeting of Shareholders pursuant to Rules
l4a-8(a) {(4), 14a-8(c) (1), 1l4a-8(c) (3), 14a-9 and 12a-8(c) (10).

Very truly yours,

Judith A. BRoyle
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Counsel
ATTACHMENT 2
November 21, 1996

BankAmerica Corporation

Corporate Secretary's Office # 13018
Bank of America Center

555 California St.

San Francisco, CAR 94104

BY FAX (415-622-7815)
Sirs,

My name is Steven Weinstein and I am a shareholder of BankAmerica, holding 50
shares pursuant to certificate no. 295502. The value of my shares exceed § 1,000
and I hold my share over a year. I hereby make the following proposal for
BankAmerica 1887 Proxy, pursuant to SEC rule 14A-8.

Shareholder Proposal: Nominating Committee

Resolved, that the nominating committee of the Board of Directors invite
representatives o the company's ten largest shareholders to submit, in perscn or
in writing, recommendations for possible nominees to the Board.

Supporting Statement:

There is no shareholder interest and no shareholder [*33] responsibility more
important than election of directors. Currently, a typical member of the board
is a male, 60 years old with average tenure on the board of 10 years. It is
highly questionable whether a person can evaluate new ideas, be critical to the
management that keep nominating him vear after year or be resourceful and
constructive to assess the adoption of the bank to the information age and to
the needs of the typical its customers which are half their age.

The Board of Directors as a policy, discourage any communication with

the shareholders. It is following almost blindly the -

management 's recommendations for their appointment year after year. All
combined, the "independent!" directors of BankAmerica own less that 1/10 of 1% of
the corporate stock, while none of which owns more than 10,000 shares (source:
1996 Proxy Statement). Hence, it .1s reasonably expected that the shareholders'’
best return will not be the primary concern of the Board. The Nominating
Committee, the Board of Directors, the sharehoclders and BankAmerica as a whole
will benefit greatly from listening to the opinion of the shareholders pricr to
nominating their candidates for directors.

Having an input [*34] from the shareholders as to the nominees to the Board
will guaranty fresh blood and will remind the Board that they are accountable to
the shareholders. Research shows, that more communication and accountability
vetween shareholders and directors brings almost invariably higher stock price
and better value for the shareholders' investment. ’
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‘Sincerely,

Steven Weinstein
20291 NE 20th Avenue
Miami, FL. 33180

ATTACHMENT 7A
BankAmerica Corporation
November 27, 19%6

Via Certified Mail Return Receipt
Requested

Steven Weinstein
20291 NE 30th Avenue
Miami, FL 33180

Re: Shareholder Proposal for 1997 Annual Meeting of BankAmerica Corporation
(HBACH)

Mr. Weinstein:

On November 22, 1926 BAC received your letter, with a shareholder proposal
and supporting statement (topic: directors' nominating committee) (the
"committee proposal'"), requesting inclusicn of the proposal in BAC's 1997 proxy
statement and form of proxy ("proxy materials") pursuant to the SEC's Proxy Rule
14a-8. Relating to the committee proposal we inform you of the following.

1. Documentary Support of Eligibility Pursuant to Rule 14a-8(a) (1).

Pursuant to Rule 1l4a-8(a) (1) (1), we reguest that you provide us in a
[*35] timely manner with documentary support that was not included with the
committee proposal. The documentary suppert required is: a written declaration
or other appropriate documentation regarding your intent to continue cwnership
of your BAC common stock through the date of the 1997 annual meeting. This
support requested must be provided within the time period prescribed in Rule
14a-8(a) (1), which is within 21 calendar days after vou receive this request.

2. Miltiple Propocsals by One Proponent in Violation of Rule 14a-8{a) (4).

On November 21, 1996 BAC received Aviad Viscly's letter, as custodian for
Danielle S. Visoly, with a sharehclder proposal and supporting statement (topic:
appointing an investment banking firm) (the "investment banking firm
proposal") , reguesting inclusion of the investment banking firm proposal in
BAC's 1897 proxy materials pursuant to Rule 14a-8. We believe that Aviad Visoly
has in fact submitted two proposals to BAC, the committee proposal and
the investment banking £irm proposal.

Rule 14a-8(a) (4) limits the number of sharsholder proposals and supporting
statements for inclusion in a company's proxy materials to ons proposal
per proponent. Persons submitting [*36] proposals will be treated as
one proponent for purpcses of the one proposal limit, if one of them is
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the alter ego of another or if one of them possesses control over the shares
owned of record by another. We believe that you and Danielle S. Visoly

are nominal proponents that are acting on behalf of, under the contreol of, or as
the alter ego of Aviad Visoly. During the two previous proxy seasons Aviad
Visoly has also submitted multiple shareholder proposals using these nominal
proponents, along with his company Hotel Reservation Center, Inc. and his
purported non-profit organization -- "Concerned BankAmerica Shareholders, Inc."

_ Due to the above, you must withdraw one of the two proposals referenced above
{i.e., either the committee proposal or the investment banking firm proposal)
from inclusion in the BAC proxy materials and consideration by

BAC shareholders at the 1997 annual meeting. As required by the Rule 1l4a-8(a) (4)
you must inform BAC of which proposal you are withdrawing within 14 calendar
days after you receive this letter.

* KKK

By requesting the above, BAC does not waive any rights it might have to: (1)
request additional information or support; (ii) omit the proposal from [*37]
BAC's proxy; or (i1ii) object in any other appropriate manner to the proposals.

Sincerely,
Cheryl Sorokin

ATTACHMENT 8

<

December 3, 1896

Mrs. Cheryl Solokin, Corporate Secretary
Bank of America Center

555 California St.

San Francisco, CA 94104

Dear Mrs. Sorokin,
In response to your letter of November 27th 1996:
1. I intend to hold my BAC stock through the 19397 annual meeting.

2. Again you are repeating your ludicrous statement that Aviad Visoly is

my alter ego or has control over my stock. It's completely false. You tried to
present it last year to the SEC and they didn't buy it either. I presented one
proposal for shareholder's recommendations for nominees for the board and that's
the only one I submit. I have no authority or control over Mr. Visoly's '
proposal.

Very truly yours,
Steven Weinstein

20281 NE 30th Avenue
Miami, FL. 23180
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SENT BY OVERNIGHT MAIL WITH ATTACHMENTS

Sa 2
Securities and Exchange Commission A
" S tm T
Judiciary Plaza Pe =L
450 Fifth Street, N.-W. 22 o ™
Washington, DC 20549 =0 g i
:::' (] ;2 rr‘;
. . TS Ly O
Attention: Office of the Chief Counsel =& v
Division of Corporate Finance R I

Mail Stop 0402 - Room 4012

Re: E.I. DuPont de Nemours and Company, Proxy Statement, 2003 Annual
Meeting; Response of Proponent International Brotherhood of Dupont _
Workers to Dupont’s Intention to Omit the Proposal and Supporting Statement

Dear Sir or Madam:

I serve as counsel for the International Brotherhood of DuPont Workers (IBDW)
and am writing to you at the request of Carl Goodman, the president of the IBDW. Mr.
Goodman has provided me with correspondence dated December 20, 2002, in which
Dupont requests that the Securities and Exchange Commission (SEC) not recommend

any enforcement action if the proposal submitted on behalf of the IBDW is omitted from
Dupont’s proxy statement.

The IBDW requested that the following proposal be submitted to the
Shareholders:

... the [DuPont] Board of Directors give consideration to having a DuPont wage
roll employee who is currently serving as a representative of the employees at his

or her plant site, to be nominated for election to the Board of Directors”.
(Attachment, pp. 1-2).

DuPont has objected to this Proposal because it believes that it has been
substantially implemented and is moot. (Attachment, pp. 3-4).
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This same proposal was previously submitted and included in the proxy statement
in 1996, 1997 and 2002. (Attachment, pp. 5-10 — the proxy statement for each such

year).

In 1996, Dupont filed papers with the SEC seeking to have the proposal omitted
from consideration. The Commission rejected Dupont’s “substantially implemented”
argument. (Attachment, pp. 11-17 are the respective objections from Dupont;
Attachment 18-20 is the response from the IBDW; Attachment, pp. 21-22 is the decision
of the SEC).

Dupont did not file any objection to the 1997 proposal.

In 2002, Dupont again filed an opinion letter with the SEC seeking to have the
proposal omitted from consideration. As it had the first time, the Commission rejected
Dupont’s “substantially implemented” argument. (Attachment, pp. 23-27 are the
respective objections from Dupont; Attachment, pp. 28-34 is the response from the
IBDW; Attachment, p. 35 is the decision of the SEC).

Dupont’s current “substantial implementation” argument is based upon the
assertion that “Dupont has submitted this year’s IBDW Proposal to the Board committee
which has responsibility for considering nominations of members of the Board, the
Corporate Governance Committee.”

Dupont’s action of “formally submitting” the IBDW proposal to the Board
committee hardly constitutes “substantial implementation of the IBDW Proposal.

DuPont’s Annual Meeting Proxy Statement discloses that the Company’s
Corporate Governance Committee (“Committee”) will “consider” nominations for
Director positions submitted by Shareholders. The Committee presumably submits a
report to the Board, which then nominates a slate of candidates.

According to Dupont’s opinion letter, the Committee will now have before it the
IBDW proposal that the Board consider having a Dupont wage roll employee nominated
for election to the Board of Directors.

Of course, with the IBDW proposal having been voted on by shareholders on
three occasions in the last seven years, it is fair to assume that the Committee had read
the proposal previously. So “formally” providing a copy of the proposal to the
Committee is no change at all.
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Moreover, the Committee does not itself nominate the slate of candidates. This is
done only by the Board itself. So providing the proposal to the Committee does not in
any way evidence there having been substantial implementation of the proposal.

In addition, the limited right of shareholders to nominate candidates for election
to the Board of Directors, guaranteed by statute and part of Dupont’s procedures for
many years, including well before even the 1996 proposal, does not render the IBDW
proposal as having been substantially implemented.

First, even if a candidate proposed by a shareholder could seek election as a
Director after having been rejected by the Committee and/or by the Board, the candidate
would have virtually no chance of election. “Independent” candidates do not win
elections to corporate boards of directors. Nomination by the Company is tantamount to
election.

Second, the Proposal requests a change in Company policy concerning the type of
candidates to be considered for nomination as part of the Board’s slate. When the same
proposal was submitted in the 1996 Proxy Statement, the Directors informed shareholders
that because “each director should represent all stockholders, [the Board of Directors] has
long been opposed to electing a director to represent a particular point of view or a
particular constituency other than stockholders as a whole.” (Attachment, p. 6).

This same position was taken by the Directors in its opposition to the proposal in
1997 and 2002. (Attachment, pp. 8, 10).

Thus, DuPont currently will not consider for nomination a candidate identified
with a “particular interest” and specifically will not nominate a wage roll employee.
Shareholders have a right to consider this philosophy and to so inform management of
their feelings in this regard.

It was for precisely these same reasons that the SEC refused to find the 1996
proposal substantially implemented or moot. In this regard, after reviewing Dupont’s
letter of objection, the SEC concluded that, “the Company does not indicate that it
will consider nominating a wage roll employee for election to the Company’s board of
directors in the future.” (Attachment, p. 21).

It bears worth repeating - even if the Committee must consider a Shareholder’s
nominee, or even it is given a copy of the IBDW proposal, the Company has never stated
that it will consider nominating a wage roll employee to be a Director.
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The cases cited in Tab B, attached to DuPont’s submission, are clearly
distinguishable from the instant case. The Disney no action letter (1999 SEC No-Act.
LEXIS 1045) declared a similar proposal moot because Disney agreed that its
Nominating Committee would consider the proposal to nominate a union representative.
In contrast, DuPont has never said that its Committee would consider selecting a wage
roll employee who is currently serving a representative of the employees at his or her
plant site for inclusion on its slate to the Board. Nor was there any suggestion that
Disney had a policy similar to DuPont’s of precluding “special interest” candidates.

Similarly, the Bank of America no action letter (1997 SEC No-Act. LEXIS 284)
declared moot a proposal that the company “invite” representatives of its ten largest
shareholders to submit nominees to the board. The proposal for an invitation did not
materially expand upon the shareholders’ pre-existing right to submit nominees. More
importantly, the company had no policy precluding consideration of shareholder
candidates or “special interest” candidates. There was no suggestion that the shareholder
proposal was intended to change corporate policy.

In Texaco, Inc. (1991 SEC No-Act. LEXIS 500), the Staff stated that whether a
company has substantially implemented a proposal “depends upon whether its particular
policies, practices and procedures compare favorably with the guidelines of the
proposal.” (Attachment, pp. 36-47). See also Lesco, Inc. (2001 SEC No-Act. 428).
(Attachment, pp. 48-56). Given the statement issued by DuPont in opposition to the
1996, 1997 and 2002 shareholder proposals, it cannot be said that DuPont’s nominating
process “compares favorably” with a policy of considering wage roll employees for
Director positions.

For all of the above reasons, it is respectfully requested that Dupont be required,
as it has on three occasions in the past seven years, to include the submitted proposal of
the IBDW.

Please note that I have included six copies of this letter and the attachments
thereto. Also, I have forwarded a copy of this letter and the attachments to counsel for

Dupont.
Very truly yours,
éenneth ¥ﬂenleg
General Counsel, IBDW

cc: Peter C. Mester, Esq. (Dupont) (with attachments)
Carl Goodman, President (IBDW) (with attachments)
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FROFOSAL For - 2003 PRoxY STATEME

The International Brotherhood of Dupont Workers P.O. Box 16333, Louisville,
Kentucky, owner of 60 shares of Dupont Common Stock, has given notice that it
will mtroduce the following resolutlon and statement in support thereof

Resolved: That the stockholders of E 1. Dupont DeNemours & Company,
assembled in annual meeting in person and by proxy, hereby request that the
Board of Directors give consideration to having a Dupont wage roll employee
who is currently serving as a representative of the employees at his or her
plent site, to be nominated for election to the Board of Directors.

Stockholders’ Statement , -

Lets start with the big picture. In April 1998, just three months into Mr. Holliday'’s
tenure as CEO, Dupont stock was at $82 per share. In November 2002, the stock
was at $41 per share, a 50% decline. During that same time period, the peer group to
which Dupont compares itself remained about even.

Now consider some of the more significant decisions the Board has made during
this 4 and 1/2 year period: the sale of Conoco, the purchase of Pioneer Hi Bred; the
purchase and then divestment of the pharmaceutical business; the drastic reduction in .

employment levels (down to about 47,000 employees in the U.S.); and the extraordinary

mnvestment m Six Sigma, a program sold to Dupont by consultants.

Meost recently, the Board has chosen to pass on dramatic health cost increases
to its employees, with monthly premiums doubling over the last two vears; for
retirees the increase in monthly premiums has been almost catastroprc going

up as much as 180% for 2003.

- Now the employees are faced with the planned sale of the fibers business. There

are 14,000 employees who work in fibers, many of whom have spent their entire
careers establishing this foundation business. This sale will have a dramanc
impact on their job security, their pensions and their other benefits.

These decisions come under the general responsfbﬂit'y of the'Board of Directors.
When the Company is performing well, the Board deservedly gets the credit.
Can it fairly be said this Company is performing well? Ifit isn't, shouldn't
consideration be given to consider what changes can be made to 1mprove the
Board's performance?

At the present tlme there are thirteen members on the Board of Directors,

- three of whom are Dupont family members. All thirteen members are lacking
what this proposal would offer - the experience of 2 Dupont wage roll

* employee, someone who has spent years working in a factory; someone who has
listened first hand to emplovees and has learned What motivates them to

perform at their highest level



Employees are more willing to accept change when they believe they are a part
of the process for change. Employees become motivated about their work when
they believe 1t is in their interest to-be motivated. \

Is there not room on the Board for at least one wage roll employee?

This is the fourth time this proposal will be voted on by Dupont
shareholders. Isn't it time to ask yourself, as a Dupont stockholder,
whether excluding a Dupont wage roll emplovee from the Board is in the best

interest of the Company?

Based on its pe_rformance over the last five years, the Board should welcome
the addition of a wage roll employee to its ranks.



DuPont Légal

December 20,2002

E. I. du Pont de Nemours and Company
1007 Market Street
Wilmington, Delaware 19898

‘Re: 2003 Annual Meeting Proxy Statement — Shareholder Proposal

I submit this legal opinion in support of DuPont’s position that it may
properly omit from its 2003 Annual Meeting Proxy Statement the stockholder
proposal (Proposal) and supporting statement of the International Brotherhood
of DuPont Workers (IBDW). The Proposal and supporting statement are
attached at Tab A. The Proposal requests that:

“The [DuPont] Board of Directors give consideration to having a
DuPont wage roll employee who is currently serving as a
representative of the employees at his or her plam site, to be
nominated for election to the Board of Directors.”

- In vmy opinion, DuPont may properly omit the Proposal under
paragraph (1)(10) of Rule 14a-8 under the Securities Exchange Act of 1934,
because the Proposal has been substantially implemented and is moot.

The resolution included in the Proposal is identical, and the supporting
statement is virtually identical, to the ones submitted last year by the same
proponent. Citing no-action precedent in circumstances such as DuPont’s,
where a board committee and procedure was long in place to consider
shareholder nominations to the Board, DuPont requested a no-action position
from the SEC with respect to last year’s proposal. Among other grounds,
DuPont believed that the proposal was substantially implemented. The SEC
staff, however, denied the request. (For reference, aftached at Tab B is my
legal opinion in support of last year’s no action request and the authorities
supporting the substantial implementation argument.) Accordingly, DuPont

5




included last year’s proposal in its 2002 Annual Meeti‘ng Proxy Statement.
That proposal teceived favorable votes from 3.5% of the votes cast.

‘This year, DuPont has taken the final step on the road to “substantial
implementation”. DuPont has submitted this year’s IRDW Proposal to the
Board committee which has responsibility for considering nominations for
members of the Board, the Corporate Governance Commitiee. As set forth in
some detail in my legal opinion from last year (see Tab B), DuPont’s
Corporate Governance Committee, among other things, considers nominations
for the Board submitted by stockholders of record.

‘Therefore, based on the submission of the Proposal to the Company’s
Corporate Governance Committee, and the support for exclusion articulated in
the no action letters cited in my previous opinion, the Proposal is moot in that
it has been substantially implemented. See, for example, The Walt Disney
Company (November 25, 1997) (granting no action request on mootness
grounds regarding proposal that the Disney Board “give consideration to

‘nominating a union representative for election to the Board” where Disney

had a procedure in place for shareholders to.submit proposed nomuinees o 2
board committes.). 4

For the foregoing reasons, it is my opinion that DuPont may properly
exclude the Proposal from the 2003 Annual Meeting Proxy Statement.

V;ry ruly yo
72 C @ﬂv/g
Peter C. Mester

Corporate Counse! and
Assistant Corporate Secretary

2003 Proxy Statement 12-20-02
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6——STOCKHOLDER PROPOSAL ON CONSIDERING POTENTIAL NOMINEES

Ed Escue 4253 Sarnoa Dnve Hen:rutage Tennessee, owner of 484 shares of DuPont Cornmon Stock has
given notice that he will introduce the followrng resoluu d st tement in support thereof:

R.ESOLVED That the stockholders of EI (lu Pont de Nemours and Company, assembled in annual meeting

wage roll employee who is currently serving as a represertativeof the’ employees at hrs of her plant srte to
be nominated for election to the Board of Directors. ‘

oo 5’




‘ - .. StockholdersStatement e o
Rrght now the: Board is composed of - twelve 4ndividuals - who have the followmg qualrﬁcanons- and

experience; - : R R AT
-executives and retired executrves of DuPont; '
-execuuves and retrred executwes of other rna_]or corporatrons,:'
-a ﬁnanc1al consultant ) " '
-a trustee of an envrronmental orgamzanon
-the former head of the Environmental Protecnon Agency,
-the president of the Massachusetts Institute of Technology.
With the sale of stock by Seaoram back to DuPont four Seagram dlrectors resrgned from the DuPont Board
of Dtrectors Sincé that time only one person has been normnated to the Board tlns nominee currently servrno as
an executive with another major corporation. ‘ &
I believe it would be of great benefit to DuPont for a wage roll DuPont. employee who is currently serving
as a representative of the workers at-his or-her site,to serve on the Board-of Directors. . :

A wage roll employee who has spent years working in a-factory; who as an employee representative has
listened first hand to employees, learning what motivates them positively and negatrvely, would provrde the
Board with knowledge and rnsrght that'i is not now present on the Board.

Moreover, such an addition to the Board would be vrewed by the wageﬂ_ I employees who compnse the
vast majority. of the DuPont workforce as a smcere effort by DuPont to recogmze and understand thetr concerns.
This is partzcularly rmportant ata ttme when there have been s0 marny reductlons 1n the number of employees
and a resultmg increase m each employee s work load and responsrblhty , - o :

Chairman Woolard has credited the employees as bemg the key factor in: the outstandrng ﬁnanc1a1
performance of DuPont. He has stated. that, in order for the Company to move to the next level, the Company
must. enable employees to become energized-about the role they’see for-themselves...in - u :

For the employees to become so energized, for the“'C'omp'any to reach the next'level of performance, it is
necessary that the wage roll employees’ voice be present at the hlghest decision making level of the Company,
on the Board of Directors.

i

- Posrtlon of the Board of Drrectors )
The Board of Drrectors recommends that you vote “AGAINST” this proposal

The Board of Drrectors believes that each- drrector should represent all’ shareholders and has long been
opposed to electing a drrector to, represent ‘a particular ‘point.of view or particular constituency other than
shareholders as a whole.

It is 1mportant to the Board that its members possess a, breadth of experience, insight and knowledge to
exercise 1ndependent Judgment in carryrng out its responsrbﬂmes for, broad corporate - pohcy and the overall
performance of the Company When it reviews potenual nominees to recommend to the Board, the nominating

committee considers a wide range, of cntena whrch will vary. over t1me dependmg on the needs of the Board.
For example, in recent years, the Board’s cornposmon has broaderied to include rnembers with global business
perspectives and strong marketing experience.

In the Board's view, the interests of shareholders as a whole are best served when the nominating committee
and the Board are able fo exercisé: discrétion o consider potential -qualified Tiominées who will bring broad
experience, skills and perspectives to bear on the Company S efforts to achieve contrnued busmess success and
increase shareholder value. ' SRS Lo co

. 'OTHER MATTERS

The Board of Drrectors knows of no other proposals to be presented for consrderatron at the meeting but if
other matters do properly come before the meeting,. the persons named in the proxy. will vote your shares

according to their best judgment.
20 G
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hetders - have had the opportumty to’ cons'
5. Each time, the stockholders have r:;gcté/the proposal most recently in: 1996 wh

The International Brotherhood of DuPont Workers PO. o"i* 16333 'LouiS'ville,'Kentucky owner of 30
shares of DuPont Common Stock, and Ed Escue, 4253 Sa ,Dnve Hermitage, Tennessee, owner of 524 shares
of DuPont Common Stock have glven notlce tr yi.lce the followmo resolutlon and statement in

support ‘thereof: |

RESOLVED That the stockholders of E.I. du Pont de Nemours and Company, assembled in annual meeting in
person and by proxy, hereby request that the Board of 1rectors glve conmderauon to havmg a DuPom wage

RIS

expenence

‘135" NS TENS I IR

-executives and retired executives of DuPont; .

-executives and retired executives of other major corporations;

-a financial consultant;

v -a trustee of ¢ an’ envuonmental orgamzatron

-the former head of the Envuonmental Protectlon Aoency, v

-the president of the Massachusetts Institute of Technology.

With the sale of stock by Seagram back to DuPont, four Seagram directors resigned from the DuPont Board
of Directors. Since that time, two people have been nominated to the Board, each of whom serves as an executive

with another major corporation.

[ believe it would be of great benefit to DuPont for a wage roll DuPont employee who is currently serving
as a representative of the workers at his or her site to serve on the Board of Directors.

A wage roll employee who has spent years working in a factory, who as an employee representative has
listened first hand to employees, learning what motivates them positively and negatively, would provide the Board

with knowledge and insight that i$ not now present on the Board. -
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‘ Moreover, such an addition to the Board would be-viewed: by the wage roll employees, who comprise the
vast majority of the DuPont workforce and the largest smgle ;olock”. of DuPont stockholders, as a sincere effort
by DuPont to recognize and understand their concerns. Thls is partmularly 1mportant at a time when there have
been so many reductions in the number of employees and 2 esultrng increase in each employee 's work load and

" responsibility.

Chairman Woolard has credited the | employeesm as being the key faetor in the outstanding financial
performance of DuPont. He has stated that, in:order for the Company: to.move.to the next level the Company must
enable employees to become energrzed :about the role they see-for: themselves RIS :

For theremp]oye_es to becbme 50 energized—,‘: for ,thet'Company.-';to::reachzthe-next level of performance, it is
necessary that the wage roll employees’ voice be present at the highest decision making level of the Company, on
the Board of Directors.

Posmon of the Board of 'Dlrectors
The Board of Directors recommends thatryou vote. “AGAINST” thlS proposal

The ‘Board of Diréctors beheves that each d1rector.should represent all stockholders and has long been
opposed to electing a director to represent ER part1cular pomt ‘of ‘view or parncular constltuency other than

stockholders as a whole.

It is rmportant to the Board that ltS members possess‘ a breadth of expenence, rnsrght and knowledge 0
exercise independent Judgment in carrylng out 1ts responsrbrhnes for broad corporate policy and ‘the overall
performance of the Comparny. When it reviews potennal nornmees to recommend to the ‘Board, the normnatmg
committee considers a wide range of criteria, which will vary over time depending on the needs of the Board. For
example, in recent years, the Board’s composition has broadened to include members with global business

perspectives and strong marketing experiene‘e.f e

In the Board’s view, the interests of stockholders-as a whole are.best served when the nominating committee
and the Board are able to exercise discretion to consider potentlal quahﬁed nominees who will bring broad
experience, skills and perspectives to bear on the Company s efforts to achieve continued business success and

increase stockholder value.

OTHER MATTERS

The Board of Directors knows of no other proposals to be presented for consideration at the meeting but, if
other matters do properly come before the meetlng, the persons named 1n the proxy will vote your shares
according to their best judgment. e T

re o L




63/15/2562 15:57 B812-923-1335

LOO 2

DUPONT WORKERS IBDW PAGE @2

PROxY STATEMEOTT

— STOCKHOLDER PROPOSAL
ON CONSIDERING POTENTIAL NOMINEES

The International Brotherhood of DuPont
Workers, P.O. Box 16333, Louisville,

~Kentucky, owner of 60 shares of DuPont
Common Stock, has given notice that it will
introduce the following resolution and
statement in support thereof;

RESOLVED: That the stockholders of

E. I. du Pont de Nemours and Company,
assembled in annual meeting in person

and by proxy, hereby request that the Board
of Directors give consideration to having

a DuPont wage roll employes who is
currently serving as a representative of

the employees at his or her plant site, to

be nominated for elaction to the Board of
Directors.

Stockholder's Statement

During Mr. Holliday's tenure as CEO,
DuPont stock has gone from about $60 per
share when he took over in February 1998 to
about $40 per share in October 2001, a 50%
decline. During that same time, the S&P 500
has decfined about 15% and the peer group
ta which DuPont compares itself has
remained about even.

‘A factor in the poor performance of the stock
are significant and controversial decisions
made by Mr. Holliday and the Board. These
decisions include the sale of Conoco, the
purchase of Pioneer Hi Bred, and the
divestment of the pharmaceutical business.
Other major decisions have included the
closure and reduction in size of numerous
manufacturing facifities, the investment

of significant capital and manpower in ‘
employment programs such as "Six Sigma”,
and the handling of the health insurance cost
Issue — with 50% of all increases in cost
being paid for by the employees.

These decisions come under the general
responsibility of the Board of Directors.
When the Company ig performing well, the
Board gets the credit. When the Company is
not performing well, isn't it worthwhile to
consider what changes can be made to
improve the Board's performance?

Af the present, the Board is made up of
individuals who, generally speaking, serve
as high-ranking corporate officers for

other companies. What they are all lacking,
however, is what this proposal would offer —
the experience of a DuPont wagse roll
employse, someone who has spent years
working in a factory, someone who has
listened first hand to employees and has
learned what motivates them to perform

at their highest lavel.

This proposal was last voted on and rejected
by DuPont stockholders back in April 1997.
At that time, however, DuPont stock was
performing well, approximately in tandem
with the S&P 500 and the peer companies
with which DuPont compares itself. Thatis
no longer the case. '

There is no reason for the Board to be
disturbed by the prospect of adding to the
Board a wage roll employee who serves as a
representative of the employees at his or her
plant site. Based on the performance of the
Board over the last four years, it should
welcome such an addition to its ranks.

- Position of the Board of Directors
The Board of Directors .
recommends that you vote

“AGAINST"” this proposal.

The Board of Directors believes that each
director should represent all shareholders,
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and has long been opposed to electing a
director to represent a particular point of
view or constituency.

It is important to the Board that its members’
possess a breadth of experiencs, insight and
knowliedge to exercise independent
judgment in carrying out its responsibilities
for broad corporate policy and the overall

* performance of the Company. When it
reviews potential nominees to recommend to
the Board, the Corporate Governance
Committee considers a wide range of
criteria, which vary over time depending on
the needs of the Board. For example, the
Board's composition has broadened to
include members with global business
perspectives and strong experianca in
marketing and technology.

" In the Board's view, the interests of
shareholders are best served when the
Corporate Governance Committee and the
Board are able to exercise digcretion to
consider potential quaiified nominees who
will bring broad experience, skills and
perspectives to bear on the Company's
efforts to achieve value for all sharehoiders.

10
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December 22, 1995

E. I. du Pont de Nemours and Company

1007 Market Street
Wilmington, Delaware 19898

1996 PROXY STATEMENT
SHAREHOLDER PROPOSAL

I am providing this opinion in support of the position that E. I. du Pont de Nemours
and Company ("DuPont” or "Company”) may properly omit from its 1996 Annual Meeting
Proxy Statement the shareholder proposal and supporting statement ("Proposal”) submitted by
Ed Escue ("Proponent”). The Proposal is attached at Tab A. The Proposal requests that

"the Board of Directors give consideration to having a DuPont
wage roll employee who is currently serving as a representative
of the employees at his or her plant site to be nominated for
election to the Board of Directors.” (emphasis added)

In my opinion, the Proposal may be omitted from the Proxy Statement for DuPont's
1996 Annual Meeting pursuant to paragraphs (c)(10), (¢)(3) and (c)(8) because the Proposal is
moot; is false and misleading; and relates to an election to office.

BACKGROUND

At the Company's 1995 Annual Meeting, held April 26, 1995, at the DuPont facilities
in Wilmington, Delaware, Kenneth Henley, General Counsel of the International Brotherhood
of DuPont Workers ("IBDW"), addressed the meeting on behalf of the IBDW. The essence of
Mr. Henley's speech was a request for the Board to consider 2 wage roll employee, union
representative of DuPont employees as a nominee to the Board. The Chairman of the Board
responded that the nominating committee would consider Mr. Henley's comments. An excerpt
from the 1995 Annual Meeting transcript (pages 23-25) is attached at Tab B.

All members of the Board of Directors at that time, including all directors who serve
as members of the Board committee responsible for recommending to the Board nominees for
election as directors, were present during Mr. Henley's statement at the 1995 Annual Meeting.
Thus, Board members have heard the same request, virtually verbatim, expressed by
Mr. Henley in person several months prior to the time Proponent submitted the Proposal.

- Following the Annual Meeting, Mr. Henley wrote to the Chairman of the Company's
Board of Directors reiterating the request he expressed at the Annual Meeting for Board
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consideration of a wage roll, union representative as a member of the Board and attached the ..
text of his speech from the Annual Meeting. Mr. Henley's letter and the Company's response

- are attached at Tab C. In its response the Company stated that "all members of the Board
committee responsible for recommending to the Board nominees...had the opportunity to hear
firsthand your reasons for suggesting the election of a representative of employees.”

Mr. Henley is the General Counsel for the affiliation of local unions which represent
certain DuPont employees at several of its manufacturing facilities. That affiliation of local
unions is known as the International Brotherhood of DuPont Workers. Proponent is President
of the IBDW affiliate at DuPont's "Old Hickory" facility in Nashville, Tennessee, and
Proponent is employed by DuPont at that site. Proponent has been a DuPont employee over
30 years and has been active in the IBDW local union at Old Hickory for many years, serving
in various capacities such as Vice President and President of the IBDW affiliate.

DISCUSSION

For the reasons discussed below, DuPont may omit the Proposal from its 1996 Annual
Meeting Proxy Statement because it is moot; is false and misleading; and relates to an election
to office. Supporting authorities cited herein are attached at Tab D.

1. Thé Proposal is Moot--Rule 14a-8(c)(10)

Under Rule 14a-8(c)(10), a proposal may be omitted if it "has been rendered moot."
This provision of Rule 14a-8 has been interpreted to permit the omission of proposals that have
been substantially implemented by the issuer.” (Exchange Act Release No. 2009 at
paragraph IL.LE.6., August 16, 1983).

i

The Company's Board of Directors initially heard the request for consideration of a
wage roll, union representative nominee to the Board at the 1995 Annual Meeting in a speech
made by the IBDW's General Counsel on behalf of the IBDW. Such request was heard in
person by all the directors who comprise the Board committee which makes recommendations
to the Board on nominees for election as directors. Not only was the request the same, but
Mr. Henley's statement is virtually incorporated verbatim in Proponent's supporting statement

in the Proposal. :

At the Annual Meeting the Chairman responded that "our nominating committee will
consider that....we are constantly looking for the best balance of directors wherever they may
be, and whether this individual has been in a union or worked in a plant is a
consideration....certainly our nominating committee will consider your comments."

Subsequent to hearing Mr. Henley's comments at the Annual Meeting, and having had
the direct benefit of these comments, the nominating committee has met to consider the matter
of potential candidates for nominees for election as directors. In fact, the nominating
committee recommended a nominee who has been considered and approved by the Board—Lois
D. Juliber of Colgate-Palmolive Company was elected to the Board effective October 25, 1995.

‘ | 12
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‘ The Board, and more specifically the nominating committee, had received (via
Mr. Henley's statement) a request for consideration of a nominee in substance identical to the
request for consideration set forth in the Proposal. The nominating committee has in fact made
a recommendation and the Board has considered and acted to elect a director. All such actions
were taken with the knowledge and benefit of the request to consider a wage roll, union
representative, as the Proposal again requested--repeating Mr. Henley's request. For these
reasons, the Proposal has been substantially implemented by DuPont and therefore, may be

ormtted under Rule 14a-8(c)(10).

2. The Proposal is False and Misleading--Rule 14a-8(c}(3)

To the extent that the Proposal is not moot under the foregoing analysis, it fails to meet
the requirements of Rule 142-8(c)(3) in that it "is contrary to the proxy rules and regulations,
including Rule 14a-9, which prohibits false or misleading statements in proxy soliciting
materials.” The Staff has long recognized that vague and indefinite shareholder resolutions
may be mxsleadmg and may, therefore, be omitted from proxy materials. U.S. Industries, Inc.
(available February 17, 1983), involving a proposal to convene a board committee to
recommend actions to raise the Company's market value, which was determined to be

inherently vague and indefinite.

In considering the omission of ambiguous stockholder proposals, the Staff has not
recommended enforcement action to the Commission when "the action specified by the
proposal is so inherently vague and indefinite that shareholders voting upon the proposal would
not be able to determine with any reasonable certainty exactly what action or measures would
be taken in the event the proposal were implemented.” U.S. Industries, Inc., supra. Such is

the problem with this Proposal.

If the Proposal is not "moot" for the reasons discussed above, then it must be so
inherently vague as to preclude implementation. For example, in view of the history of actions
described above to support the Company's position that the Proposal is moot, what further
actions would be indicated to constitute the Board's "consideration” as requested in the
Proposal. As submitted, shareholders will not have any idea what they are voting upon or
what new actions or new measures will be taken in the event the Proposal were to be

implemented.

Further, the Proposal is false and misleading because it ignores the identical request
miade by Mr. Henley on behalf of the IBDW. and, thereby, implies there has been no such prior
request or opportunity for Board/nominating committee consideration of such request.

For these reasons, the Proposal may be excluded from the 1996 Annual Meeting Proxy
Statement pursuant to paragraph (c)(3) of Rule 14a-8.

3. The Probosal Relates to an Election to Ofﬁcé—Rule 14a-8(c)(8)

To the extent that the Proposal is not moot under the foregoing analysis, it fails to meet
the requirements of Rule 14a-8(c)(8) because it "relates to an election to office." If the :
Proposal is not considered moot or false and misleading, then the Proposal could presumably

13
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be construed as requesting the Company to nominate a wage roll, union representative for
election to its Board of Directors.

The Staff has consistently held that proposals which require that certain groups be
represented on the Board of Directors are excludable as relating to an election to office under
Rule 14a-8(c)(8) and contravene the purpose of Rule 14a(c)(8) to make clear, with respect to
corporate elections, that Rule 14a-8 is "not the proper means for conducting campaigns.

American Telephone and Telegraph Comgany (avallable January 11, 1991).

In American Telephone and Telegraph, the proposal requested AT&T to nominate for
election to 1ts board the presidents of the unions representing AT&T employees or,
alternatively, "two national union officials representing AT&T employees." The Staff
concluded in a situation analogous to this Proposal that the requirement that a person from a
“specified group" be included in the slate of nominees relates to the election of those persons

and contravenes Rule 14a-8(c)(8).

For the foregoing reasons it is my opinion that, pursuant to paragraphs (c)(10), (c)(3)
and (c)(8) of Rule 14a-8, DuPont may properly exclude the Proposal from its 1996 Annual

Meeting Proxy Statement.
Very truly yours,

V]
Ny

- _ 7 [ A—
Wdi;ﬁfjﬁ.{mﬁ/@

Louise B. Lancaster
Corporate Counsel
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SECRETARY'S OFFICE
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January 22, 1996

VIA OVERNIGHT COQB!EE

Securities and Exchange Commission
Judiciary Plaza

_450 Fifth Street, NW

Washington, DC 20549

ATTENTION:  Office of Chief Counsel
Division of Corporation Finance
Mail Stop 3-3, Room 3028

Ladies and Gentlemen:

E. . DU PONT DE NEMOURS AND COMPANY
PROXY STATEMENT - 199 ANNUAL MEETING

This letter supplements the legal opinion in DuPont's letter dated
December 22, 1995 (attached at Exhibit A, without exhibits), requesting the Staff to
take a no-action position with respect to the Proposal (attached at Exhibit B) submitted
by Proponent, Ed Escue, requesting the Company to give consideration to having a
wage roll employee nominee to the Board of Directors; and responds to Proponent's
undated letter which the company rcceived January 9, 1996 (Letter, attached at Exhibit

O).

Proponent's Letter replies to the mootness, vagueness and election to
office criteria raised in DuPont's opinion letter as bases for excluding the Proposal
under Rule 14a-8(c)(10), (c)(3) and (c)(8), respectively. It is my opinion that, for the
reasons described below, Proponent's Letter confirms that the Proposal is moot, vague,
and relates to election to office and, therefore, may be omitted from the Company's

Proxy Statement.

Mootness -- Proponent's Letter substantiates the Company's position that the Proposal
is moot within the meaning of Rule 14a-8(c)(10). Proponent does not deny that, in
substance, the Proposal is comparable to the statement made in person at the
Company's 1995 Annual Mecting for shareholders in that the Proposal requests the

nominating committee give consideration to having a wage roll employee as a nominee
to the Board of Directors, Nor does Proponent deny that the nominating committee in.

fact heard and took into consideration the request. Proponent simply rejects the

Better Things fot Better Living

82:T2 ung gR-BgZ-uepr 1029-688-C1G8-T :¥XY31 ’ FNAST AT ITIBO ‘WOHIT




Securities and Exchange Commission 2 January 22, 1996
Company's response and asserts that there be an opportunity for shareholders to vote on
the same matter, i.e., whether there should be a request for the Company to give such

consideration. -

Proponent's Letter captures the essential basis for Rule 14a-8(c)(10): if
a registrant has already taken in essence the action requested by a shareholder’s
proposal (in this instance, a request to givc consideration to having a wage roll
employee nominee), the Proposal is treated as substantially implemented -- moot --
and, therefore, may be omitted from the Company's Proxy Statement. In'this case, the
stockholder vote on whether or not to give such consideration is unnecessary because
the Proposal has already been "substantially 1mplemented "

It was helpful for Proponent to refer to E, 1, du Pont de Nemours and

Company (available February 20, 1990) on the question of mootness because the
proposal and the Company’s position in that letter was similar in certain key respects.
The Staff concluded that the proposal was nidot and had been substantially
implemented, even though a board level comrmittee was not in place, because another
committee had comparable areas of responsibility to those requested by the proposal.
Therefore, it was unnecessary for shareholders to vote on the matter in order to achieve
the result requested by the Proposal. In the situation at hand, it would similarly be
unnecessary for shareholders to vote to achieve the objective of the Proposal.

In another important respect the Proposal may be treated as moot. On
numerous occasions since 1955, the Company's Board of Directors have had occasion
to consider a stockholder proposal on cumulative voting which has been included in the
Company's Annual Meeting Proxy Statement for consideration by shareholders. In
particular, every year since 1989 the Board has concluded, in taking its position against
such a proposal that a director elected for the sole purpose of supporting a particular
point of view, without regard to other interests, "could not be expected to exercise free
judgment and would not represent the stockholders as a whole." Moreover, on each
occasion, shareholders have had an opportunity to vote on such proposal and have
overwhelmingly expressed their support of the Board of Directors’ position. To the
extent there are parallels between the Proposal and a proposal which could encourage
single interest directors, there has been repeated consideration by shareholders.

Vagueness -- Further, Proponent's Letter illustrates the vagueness of the Proposal,
within the meaning of Rule 14a-8(c)(3). What constitutes "consideration” is susceptible
to different meanings. The Proposal is properly a request (and not an improper
directive) to give consideration to having a wage roll employee as a nominee, To
request "consideration" be given does not rcquire consideration of a specific individual,
as Proponent suggests in the Letter. Proponent asserts in his Letter that the Proposal
would require the Board to "review the qualifications of appropriate wage roll
employees.” A different interpretation is that the threshold "consideration” to be given
is much more fundamental, For example, initial consideration would be given as to
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is much more fundamental. For example, initial consideration would be given as to
whether individuals with certain types of leadership experience would be additive to a
board without reaching the next level of considering specific individuals with such
experience. Thus, the Proposal is ambiguous and the meaning of the Proposal is
unclear. Sharcholders voting on the Proposal "would not be able to determine with any
level of certainty exactly what action or measures would be taken,” a standard set forth

by the Staff in U, S, Industries, In¢, (available February 17, 1983).

vo 3594

Election to Qffice -- Regarding Rule 14a-8(c)(8) relating to election to office,

Proponent's Letter clarifies that the Proposal does not "require” a wage roll union

representative to be a nominee. However, the Proposal is comparable to the proposal
Telephone and Tel h (available January 11, 1991) which simply

requested, and did not require or direct, such a wage roll nominee, Accordingly, to the
extent that the Proposal is neither moot nor vague and could be construed as a request

for a wage roll, union representative nominee, American Telgphone and Telegraph

remains applicable as a basis for excluding the Proposal pursuant to Rule 14a-8(c)(%).

* * * * *«

For the foregoing reasons, I reiterate my opinion of December 22, 1995,
that the Proposal is moot and/or vague and/or relates to an election to office and,
therefore, may properly be omitted from the Company's 1996 Annual Meeting Proxy
Statement pursuant to paragraphs (¢)(10), (c)(3) and (c)(8) of Rule 14a-8.

Very truly yours,

Louise B. Lancaster
Corporate Secretary
and Corporate Counsel

cc:  Ed Escue
4253 Samoa Drive
Hermitage, TN 37076

9601 158.DOC
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Rttention: Office of Chief Counsel b Fean

Division of Corporation Pinance e 328

Mail Stop 3-3 Room 3028 ;g :?“Q
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' S
Re: E.I.Dupont DeNemours and Company - I
Proxy Statement of Ed Escue for 1996 Annual Meeting a s

Response of Ed Escue
Dear Sir or Madam;

1 have recieved correspondence dated December 22, 1995 from Dupont -which
requested that the Securities and Exchange Commission not recommend any
enforcement action if the proposal I submitted was omitted from Dupont’s
proxy statement.

In setting forth its reasons for omitting the proposal, Dupont asserts
that the proposal 1is moot, is false and misleading, and relates to an
election of office.

In support of its position that the proposal is moot, Dupont asserts that
at the 1%9% Annual Meeting a request was made by the IBDW General Counsel
that a union representative be appointed to £fill one of the vacant seats on
the Board of Directors. Dupont asserts that this request, which it deems
essentially the same as the proposal 1 made, was considered by the nominating
committee. Dupont concludes that as a result, it “substantially implemented”
my proposal and for such reason the the proposal is moot.

Dupont's response to the IBDW General Counsel, which is set forth in Ms.
Lancaster's letter of July 21, 1995 attached to Dupont's correspondence at
tab C, set forth the opinion of the Board of Directors that it is opposed to
electing a director who is a union representative because such a person would
represent a particular point of view: s/he would not represent the
stockholders as a whole.

My propoesal, unlike the request made by the IBIDW General Counsel, would
require a vote of the stockholders. By doing so, the Board would receive a

guantifiable expression c¢f the degree to which the stockholders believe
consideration should be given to having on the Beard a wage roll employee.

1%
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representative. By not having put this issue before the stockholders, the
Board has, on its own, without the benefit of learning the views of its
stockholders, decided that no consideration should be given to having a ~wage
rall employee representative on the Board.

It is misleading in the extreme for Dupont to argue that it has
“"substantially implemented” my proposal when it has decided not to give ant
concideration to having a wage roll employee representative serve on the
Board. Compare: @Going Public and the Publie Corporation by Harold 8S.
Rloomenthal. Clark Boardman Callaghan, Volume 1B 11-246,citing E.i. Dupont
Denemours. No-Action letter from SEC, 1990 SEC No-Act LEXIS 260 (Feb 12,1990)
{proposal fer a committee to establish corporate environmental and
occupational safety and health policy along with monitoring compliance with
related laws and regulations excluded under (c)(10) because registrant had
such a committee with a similar charter). Por such reason , my proposal is in

no way "moot".

Dupont argues that the proposal is false and misleading, asserting that
requiring the Board to give consideration to having a wage roll employee
representative serve on the Board is so0o vague and indefinite that
stockholders would not know with reasonable certainty what action would be
taken in the event the proposal was implemented. As a stockholder I am
personally insulted by this position which gquestions the intelligents of dts

stockholders.

On the contrary, while the proposal does not require the appointment of a
wage roll employee representative to the Board, it would, if passed, .require
the Board to review the qualifications of appropriate wage roll employees
with an eye toward appointment to the Board. To date, no such review has been
made. Failure to so appeint such a wage «roll employee to the Board would
result in the Board having to explain its actions to the stockholders.
Accordingly, the case cited by Dupont, U.S8. Shoe Industries, 1Inc. 1is

inapprepriate.
Dupont’s final argument that the proposal should be excluded is that the
proposal relates toc an election to office. In this regard, Dupont argues that

the proposal coculd be construed as a “requesting"” that the Company nominate a
wage roll employee representative to the Board.

k
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Dupont cites American Telephone and Telegraph for the proposition that a
"requirement”™ that a person from a specified group be included in the slate
of nominees to the Board violates Rule 14a-8 (c)(B).

with the proposal in BAmerican Telephone and Telegraph. my
proposal in no way "requires™ a wage roll employee representative to be
included in the slate of nominees to the Board. The wording of the proposal
is very specific, that the Board "give consideration"™ to having a Dupont wage
rocll employee.... nominated for election to the Board of Directors"™. To "give
consideration” to such a nomination is very different from “requiring® such.

nomination.

In contrast

vehicle for the expression of sharehoclder sentiment." Going Public and the
Public Corporation, supra, 11-12), citing "Staff Advises Shareholders
Proposalz on Pay Includable in Proxy Materials™, 24 Sec. Reg. & Rep. (BNA)
223 (Feb. 21.1992). Exclusion of my proposal will result in shareholders
being denied the opportunity to provide such an expression of their sentiment

regarding this very important matter.

1t is important to remember that “shareholders proposals serve as a q

it is my position that my propcsal should be

For all the above reasons,
s¢ included, then the

included in Dupont’'s proxy statement and, if it is not
SEC should take appropriate enforcement action.

information regarding

Should you have ahy guestions or require additional
the address and phone

this matter, please do not hesitate to contact me at
numbers set forth below.

Very truly yours,
Ed Escue é,é 522 sl
4253 Samoa Drive
Hermitage, TN. 370786
615-883-4200 (Home)
€15-847-6179 (Work)

cc: Louise Lancaster, Secretary
E.I. Dupont Denemours and Company ‘
Wilmington, DE 19898 : o g}(’
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RESPONSE OF THE OFFICE OF CHIEF COUNSEL

DIVISTION QOF CORPORATION FINANCE

Re: E. I. du Pont de Nemours and Company (the "Company")
Incoming letter dated December 22, 1985

The proposal requests that the board of directors consider
nominating a wage roll employee for election to the Company's

board of directors.

The Division is unable tc concur in your view that the
propeosal may be excluded purgsuant to rule 14a-8(c) (10). That
provision allows the omission of a proposal that has been -
rendered moot. A proposal may be considered moot where the
registrant has "substantially implemented"” the action regquested.
Securities Exchange Act Release 34-20091 (Aug. 16, 1983). In
this regard, we note that the Company does not indicate that it
will consider nominating a wage roll employee for election to the
Company's board of directors in the future. Accordingly, we do
not believe that rule 14z-8{c) {(10) may be relied upon as a basis
to omit the proposal from the Company's proxy materials.

The Divigion is unabkle to concur in your view that the
proposal and supporting statement are false and misleading within
the meaning of rule 14a-9. Accordingly, we are unable to concur
in your view that the propcsal may be omitted from the Company's
proxy materials in reliance on rule 14a-8/(c) (3).

The Division is unable to conclude in your view that the
proposal may be excluded under rule 14a-8(c) (8). The Division is
cf the view that the propcsal relates to the qualifications of
directors and procedures for their election., Accordingly, the
gtaff does not believe that the Company may rely on rule 1l4a-
8(c) (8) as a basis upon which to exclude the proposal.

Sincerely,

Aﬁgg?URAAA;_qV/VV\ﬂ;47,~ N
Stephanie D. Marks
Attorney Advisor
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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DivisIiOn OF
CORPORATION FINANCRE

January 2%, 199%

Louls B, Lancaster

Secretary
E. I. du Pont de Nemours and Company

Wilmington, Delaware 19898

Re: E.I. du Pont de Nemours and Company, available January 16,
1996

Dear Ms. lLancaster:

This is in response to your letter of January 22, 1996
concerning a shareholder proposal submitted to you by Mr. Ed
Escue. On January 16, 1996, we issued our response expressing

our informal view that the proposal may be not excluded from E.
I. du Pont de Nemours and Company's proxy materials. You have

asked us to reconsider our position.

After rev1e~1ng the information contained in your letter, we
find no basis to reconsider our position.

Sincerely,

V&ncent W Mathlc
Special Counsel

¢c: Mr. EdQ Escuse
4253 Samoa Drive
Hermitage, Tennessee 37076 -

%o %e
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December 28, 2001

E. L du Pont de Nemours a.nd Company

1007 Market Street
Wilmington, Delaware 19898

2002 Annual Meeting Proxy Statement—
Shareholder Proposal

I'am Corporate Counsel for E. I. du Pont de Nemours and Company. I submit this
opinion in support of DuPont’s position that it may properly omit from its 2002 Annual
Meeting Proxy Statement the shareholder proposal (Proposal) and supporting statement

of the International Brotherhood of DuPont Workers (IBDW). The Proposal is attached at

Tab A. The Proposal requests that

“the [DuPont] Board of Directors give consideration

to having a DuPont wage roll employee who is currently serving
as a representative of the employees at his or her plant site,

to be nominated for election to the Board of Directors.”

In my opinion, DuPont may properly omit the Proposal under paragraphs (1)(10), () (8)
and (1) (3) of Rule 14a-8, and Rule 14a-9 under the Securities Exchange Act of 1934,
because (1) the Proposal has been substantially implemented and is moot, (2) relates to an
election on DuPont’s Board of Directors and (3) is materially false and misleading.

- DuPont May Properly Omit the
Proposal Because it has Been Substantially

Implemented And is Moot

DuPont may exclude the Proposal under Rule 14a-8 (i) (10) because DuPont.
currently has procedures to permit shareholders to obtain board consideration of potential
nominees. DuPont has had a long-standing procedure for shareholders to submit '
nominees to a board committee. This procedure has been continuously described in the
Company’s Annual Meeting Proxy Statement since the late 1970°s. Under this procedure,
the Corporate Governance Committee of the Board recommends nominees to the full
Board for election as directors at the Annual Mesting. That committee also considers
nominations submitted by stockholders of record and received by the Secretary of the
Company by the first Monday in December. This process has been described in. DuPont s

Annual Meetmg Proxy Staternent as follows:

The Corporate Governance Committee recommends
nominees to the Board of Directors for election as directors
at the annual meeting. The committee will-consider nominations
submitted by shareholders of record and received by the Secretary
" of the Company by the first Monday in December. Nominations

3.



must include a statement by the nominee indicating
a willingness to serve if elected and disclosing principal
occupations or employment for the past five years.

DuPont 2001 Annual Mesting Proxy Staterent at p. 2.

- Under parallel circumstances, the SEC Staff has permitted the exclusion of -
proposals on mootness or substantial implementation grounds, and should do so here. See
The Walt Disney Company (November 25, 1997) (granting no action request on
mootness grounds regarding proposal that the Disney board “give consideration to -
nominating a union representative for election to the Board”, where Disney had a -
procedure in place for shareholders to submit proposed nominees to a board committee).
See also Bank of America (February 10, 1997) (similar situation and result). Each of the
no action letters cited is attached within Tab B.

DuPont May Properly Omit the
Proposal Because it Relates to an
Election for Membership on DuPont’s
Board of Directors

Rule 14a-8§ (1) (8) allows an issuer to omit a shareholder proposal from its proxy
- statement if that proposal “relates to an election for membership on the company’s board .
of directors or analogous governing body.” See Baldor Electric Company (March 10,
2000) (SEC Staff agrees that a sharehclder proposal for election to company’s board may
be omitted from proxy statement, particularly because procedures are in place and not in
question to request nomination to the board). The IBDW Proposal, plainly and simply,
relates to an election on DuPont’s Board of Directors. It is excludable under Rule 14a-8

@ (8)-

DuPont May Properly Omit the Proposal Because
It is-Materially False and Misleading .

A company may omit a shareholder proposal under Rule 14a-8 (i) (3) where it is
materially false and misleading so as to viclate Rule 142-9. The Proposal and supporting
" statement are materially false and misleading for at least two reasons. First, they omit to
describe the Company’s long-established shareholder nominating process as set forth
above, and therefore, at the least, falsely imply that DuPont’s Board of Directors has not
addressed this issue, when, in fact, it did so long ago. See Bank of America (February 10,
1997). The Proposal and suporting statement ignore DuPont’s shareholder nominating
process and would do so while seeking to bootstrap.into the Company’s proxy statement

inflammatory remarks about DuPont’s stock performance

In addition, the Proposal’s supporting statement claims that from February 1998
to October 2001, the DuPont stock pricg, has declined from about $60 per share to about
$40 per share, which supposedly is a “50%” decline. That is an incorrect percentage
calculation by nearly 20%, and accordingly is matenaﬂy false and misleading. ,2'_,



Therefore, DuPont may exclude the proposal under Rule 14a-8(1) (3) and Rule
14a-9. '

For the foregoing reasons, it is my opinion that DuPont may propetly exclude the
roposal from its 2002 Annual Mesting Proxy Statement.

trul v yours,

4@,/ @V%

_Peter C. Mester

Attachments
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QUPOND

Mary £. Bowler
Dul’ont Legal
Wilmington, DE 19898
Tel. (302) 774-5303
Fax. (302) 773-3176

February 22, 2002

VIA OVERNIGHT MAIL

Securities and Exchange Commission
Judiciary Plaza

450 Fifth Street, NW

‘Washington, DC 20549

Attention: Office of the Chief Counsei
Division of Corporate Finance
Mail Stop 0402-Room 4012

RE: E. I du Pont de Nemours and Company
Proxy Statement—2002 Annual Meeting
IBDW Shareholder Propesal

Ladies and Gentlemen:

Reference is made ta the January 9, 2002 letter of Kenneth Henley
on behalf of the International Brotherhood of DuPont Workers (IBDW) objecting
to DuPent’s request for no action regarding the exclusion from its 2002 Annual
Meeting Proxy Statement of the IBDW's proposal (Proposal) that

“the [DuPont] Board of Directors give consideration

to having a DuPont wage roll employee who is currently
serving as a representative of the empioyees at his or
her plan site, ta be nominated for slection to the Board

of Directors.”

OuPont attorney Peter Mester's December 28, 2001 legal opinion in
support of DuPont's no action request addressed three areas: mootness and
substantial implementation, relation to an election for DuPont Board membership

and materially false and misleading statements and omissions.
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_ Without specifically addressing each contention made in
Mr. Henley's January 9 letter in response to Mr. Mester's three arguments, | must
reaffirm DuPont’s position that the Proposal may be excluded solely on the basis
that it has been substantially implemented and is moot. Itis an undisputed fact
that DuPont has had a'long-standing and unambiguous procedure under which
any shareholder may submit nominees for consideration as candidates for the
Board of Directors. Since the late 1970’s, the procedure has been described

~clearly each year in the Company’s Annual Meeting Proxy Statement. DuPont
may therefore exclude the Proposal pursuant to Rule 14a-8(i)(10) '

The SEC staff granted no action relief to The Walt Disney Company
in connection with a nearly identical shareholder propasal stating “the staff notes
in particular the Company's representation that current procedures permit a
shareholder to obtain board consideration of a potential nominee.” The Wait
Disney Company (November 25, 1997); see alsq Bank of America
(February 10, 1997). Copies of both no action letters were appended to
Mr. Mester's December 28 correspondence. The same rationale is applicable in

the instant case.

) For the reason noted above, as well as for the reasons set forth in
Mr. Mester's December 28 correspondence, the SEC staff should grant DuPont’s

no action request.

Very truly yours,
%M”' M—._-—
Mary E. Bgwler

Corporaté Counse! and
Assistant Secretary

cc.  Kenneth Henley, Esg.
Peter Mester, Esq.
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January 9, 2002

SENT BY OVERNIGHT MAIL WITH ATTACHMENTS

Securities and Exchange Commission
Judiciary Plaza

450 Fifth Street, N'W.

Washington, DC 20549

Attention: Office of the Chief Counsel -
Division of Corporate Finance
Mail Stop 0402 - Room 4012

Re: E.I. DuPont de Nemours and Company, Proxy Statement, 2002 Annual ‘
Meeting; Response of Proponent International Brotherhood of Dupont |
Workers to Dupont’s Intention to Omit the Proposal and Supporting Statement

Dear Sir or Madam:

I serve as counsel for the International Brotherhood of DuPont Workers (IBDW)
and am writing to you at the request of Carl Goodman, the president of the IBDW. Mr.
Goodman has provided me with correspondence dated December 28, 2001, in which
Dupont requests that the Securities and Exchange Commission (SEC) not recommend
any enforcement action if the proposal submitted on behalf of the IBDW is omitted from

Dupont’s proxy statement.

The IBDW requested that the following proposal be submitted to the
Shareholders: '

“ .. the [DuPont] Board of D_ireétors give consideration to having a DuPont wage
roll employee who is currently serving as a representative of the employees at his
or her plant site, to be nominated for election to the Board of Directors”.

(Attachment, pp. 1-2).

DuPont has objected to this Proposal (1) because it has been substantially
implemented and is moot; (2) because it relates to an election to the Board of Directors;

and (3) because it 1s materially false and misleading.
28
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Prior to addressing each issue raised by Dupont, it is alleged that Dupont filed its
objections in an untimely manner. Dupont is required to file its objections with the
Commission not later than eighty days prior to the date the definitive proxy statement and
form of proxy are filed with the Commission or such shorter period as the staff may
permit. Rule 14a-8(d) under the Securities and Exchange Act of 1934. The objections
are dated December 28, 2001, the letter, without attachments, was faxed to the proponent
on that date; the letter with attachments was received by the proponent by mail on
January 3, 2002. The filing deadline appears to be March 18, 2002. As a result, Dupont

failed to file its objections within the required 80 day time period.

In the event the SEC rejects thls claim of untimeliness, the proponent hereby will
address each Ob} ection in turn.

As a preliminary matter, while not discussed by Dupont in its objections, it is
important to note that precisely this same proposal, with a slightly different supporting
statement, was first submitted by Ed Escue, a member of the International Brotherhood of

Dupont Workers, in November 1995, (Attachment, pp. 3-5).

Dupont filed objections with the SEC over the inclusion of this proposal on
December 22, 1995. These objections were on the same grounds as Dupont is advancing
in the instant case — mootness, relating to an election, and false and misleading.

(Attachment, pp. 6-17).

Dupont’s objections were responded to by Mr. Escue in a letter that was received
by the SEC on January 5, 1996. (Attachment, pp. 18-20).

Martin Dunn, Chief Counsel of the SEC, responded to the objections of Dupont .
by letter dated January 16, 1996, including a response signed by Stephanie Marks,
Attorney Advisor — Dupont’s objections were rejected in their entirety.

(Attachment, pp. 21-23).

Dupont ﬁl‘ed a request for reconsideration with the SEC by letter dated January
22, 1996, citing additional arguments under the “mootness” and “election to office”

headings. (Attachment, pp. 24-26).

The SEC, in a letter dated January 29, 1996 and signed by Vincent W, Mathis,
Special Counsel, rejected Dupont arguments, stating that it found “no basis to reconsider

its position. (Attachment, p. 27).

oyl

By letter dated February 16, 1996, Dupont agreed to include the proposal in its
April 1996 proxy statement. (Attachment, p. 28). Q. q
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The same proposal that was included in the 1996 proxy was submitted by the
IBDW and Mr. Escue in November 1996 for inclusion the 1997 proxy statement. It was

included without objection. (Attachment, pp. 29-32).

Having received a sufficient number of votes in the 1997 election, the IBDW
determined that it would submit the same proposal for inclusion in the 2002 proxy
statement. It is this same proposal that is once again being objected to by Dupont.

(Attachment, pp. 33-35).

The Proposal Has Not Been Substantiallv Implemented and is Not Moot

DuPont’s Annual Meeting Proxy Statement discloses.that the Company’s

~ Corporate Governance Committee (“Committee”) will “consider” nominations for
Director positions submitted by Shareholders. The Committee presumably submits a
report to the Board, which then nominates a slate of candidates. In this limited sense, the
Company will “consider” the nomination of wage roll employees as Directors.

However, this limited right to nominate, guaranteed by statute and part of
Dupont s procedures for many years, including well before and during the time of the
1996 proposal by Mr. Escue, does not render the IBDW proposal as having been
substantially implemented or as moot. ,

First, the Proposal requests a change in Company policy concerning the type of
candidates to be considered for nomination as part of the Board’s slate. When the same
proposal was made back in 1996, the Directors informed shareholders that because “each
director should represent all stockholders, [the Board of Directors] has long been opposed
to electing a director to represent a péﬁicular point of view or a particular constituency
other than stockholders as a whole.” (Attachment, p. 5).

This position was consistent with what the Corporate Secretary had expressed to -
the IBDW General Counsel by letter dated July 21, 1995. (Attachment, p. 16).

This has remained as the position of Dupont since that time. Thus, DuPont
currently will not consider for nomination a candidate identified with a “particular
interest” and specifically will not nominate a wage roll employee. Shareholders have a
right to consider this philosophy and to so 1nform management of their feelings in thls

regard.

It was for precisely these same reasons that the SEC refused to find the 1996
“proposal substantially implemented or moot. In this regard, after reviewing Dupont’s
letter of objection, the SEC concluded that, “the Company does not indicate that 1t
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will consider nominating a wage roll employee for election to the Company’s board of
directors in the future.” (Attachment, p.22). Nor has it in this case. It bears worth
repeating - even if the Committee must consider a Shareholder’s nominee, DuPont does
not state, nor has it ever stated, that the Company will consider nominating a wage roll

employee to be a Director.

The cases cited in Exhibit B to DuPont’s submission are clearly distinguishable
from the instant case. The Disney no action letter (1999 SEC No-Act. LEXIS 1045)
declared a similar proposal moot because Disney agreed that its Nominating Committee
would consider the proposal to nominate a union representative. In contrast, DuPont has
never said that its Committee would consider selecting a wage roll employee who is
currently serving a representative of the employees at his or her plant site for inclusion on
its slate to the Board. Nor was there any suggestion that Disney had a policy similar to
- DuPont’s of precluding “special interest” candidates.

Similarly, the Bank of America no action letter (1997 SEC No-Act. LEXIS 284)
declared moot a proposal that the company “invite” representatives of its ten largest
shareholders to submit nominees to the board. The proposal for an invitation did not
materially expand upon the shareholders’ pre-existing right to submit nominees. More
importantly, the company had no policy precluding consideration of shareholder
candidates or “special interest” candidates. There was no suggeonn that the shareholder
proposal was intended to change corporate policy.

In Texaco, Inc. (1991 SEC No-Act. LEXIS 500), the Staff stated that whether a
company has substantially implemented a proposal “depends upon whether its particular
policies, practices and procedures compare favorably with the guidelines of the
proposal.” Attachment, pp. 36-47. See also Lesco, Inc. (2001 SEC No-Act. 428).
Attachment, pp. 48-56. Given the statement issued by DuPont in opposition to the 1996
Shareholder Proposal, it cannot be said that DuPont’s nominating process “compares
favorably” with a policy of considering wage-roll employees for Director positions.

The Proposal Does Not Relate to an Election

The Company’s reliance upon Baldor Electric Company (2000 SEC No-Act.
LEXIS 421) is misplaced. In Baldor, the submission related to the nomination of a
specific individual, the proponent, as a director. See also Molecular Biosystems, Inc.
(2000 SEC No-Act. LEXTIS 606). Attachment, pp. 57-62. The SEC applies Rule 14-
a8(1)(8) to bar proposals relating to specific elections-of directors, not to proposals
concerning the system for nominating directors.

3
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The Proposal is Not Materially False

DuPont erroneously contends that the Proposal is materially false and misleading
because it fails to describe the existing nomination process and because of a
mathematical error in the supporting statement.

The supporting statement asserts that the price of the Compéﬁy’s stock declined
50% between February 1998 and October 2001, from about $60 per share to about $40
per share. DuPont admits that the price declined by the amount specified but asserts that

this represents only a 33% decline.

While it is true that the price declined 50% of its current value, we acknowledge

that it declined only 33% from its peak value and we are willing, upon request, to revise
the supporting statement accordingly. Such a revision 1s routinely permitted in the case

of an “error” in facts.

The failure to describe the existing nomination process is not misleading.
Shareholders presumably understand the current process and, even if they do not, Dupont
is fully capable of explaining it to them in their statement of opposition.

Very truly yours,

Kenneth Henley,
General Counsel; IBDW

“cc Peter C. Mester, Esq. (Dupont) (wiﬁh attachments)
Carl Goodman, President, IBDW (with attachments)
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February 25, 2002

SENT BY OVERNIGHT MAIL

Securities and Exchange Commission
Judiciary Plaza

450 Fifth Street, N'W.

Washington, DC 20549

Attention: Office of the Chief Counsel
Division of Corporate Finance
Mail Stop 0402 - Room 4012

Re: E.L DuPont de Nemours and Company, Proxy Statement, 2002 Annual
Meeting; Response of Proponent International Brotherhood of Dupont,
Workers to Dupont’s Intention to Omit the Proposal and Supporting Statement

Dear Sir or Madam:

I have been provided a copy of a letter dated February 22, 2002 from Dupont to
the SEC, a copy of which is attached, in which it states once again its objection to having
to include the proposal of the IBDW in its proxy statement.

In its letter Dupont restates its position that the proposal may be excluded on the
basis that the proposal has been substantially implemented and is moot. Dupont relies on
a no action letter granted to the Walt Disney Company (November 25, 1997) and to Bank
of America (February 10, 1997).

A

This position of Dupont was already addressed in my earlier lettér of January 9,
2002 - see specifically pages 3 to 4 of such letter, a copy of which is attached. There is,
nothing in Dupont’s February 22, 2002 letter that adds anything to the reasons for their

position that exclusion is appropriate. ¢

Suffice to say there are significant distinguishing facts between the situation at
Dupont and that in Disney and Bank of America.. The no-action letters granted in those
“cases in no way lead to a conclusion that a no-action letter is therefore appropriate in the
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‘instant case. Dupont’s claiming so, now for a second time, does not change the facts

before you.

Very truly yours,

Kenneth Henley g

General Counsel, IBDW

cc: Mary Bowler, Esq. (Dupont)
Peter C. Mester, Esq. (Dupont)
Carl Goodman, President, IBDW
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' March 10,2002

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  E.1 duPont de Nemours and Company
Incommg letter dared Deccmber 28, 2001

’I‘hc proposal requests that the board conszd:r nommanng a wage rbll cmployee
for elecuon to DuPont’s board of directors. A .

We are unable to concur in your view that DuPont may exclude the entire
proposal under rule 14a-8(G)(3). However, thers appears to be some basis for your view
that portions of the proposal and suppomng statement may be matenally false and
wisleading under rule 14a-9. In our view the proponent must revise the statement thaz
begins “During Mr. Holiday’s tenure as CEO . ..” and ends *. . . a 50% decline” to
clarify that the described decline in the price of DuPonr’s stock wasg3% rather than
50%. Accordingly, unless the proponcnt provides DuPont with a propasal and supporting
statement Tevised in this manner, within seven calendar days after receiving this letter, we
will not recommend enforcement actioa to the Commission if DuPont omits only this -
partion of the supporting statement from its proxy materials in reliance’'on

nle 14a-8()3).

. Wearte unablc 10 coneur in yom view that DuPont may exclude the proposal o
under rule 142-8(1)(8). Accordingly, we do not believe that DuPant may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(8).

We are unable to concur in your view that DuPont may exclude the proposal
_under rule 14a-8(i)(10). Accordingly, we do not belicve that DuPont may omit the
proposal from its proxy materials in reliance-on rule 14a-3(1)(10).

Sincerely, |
)

-MaryscMills-Aﬁcntqag '

Attorney-Advisor
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LEVEL 1 - 277 OF 704 CASES

1981 SEC No-Act. LEXIS 500

—y

Securities Exchange Act of 1934 -- Rule l4a-8

March 28, 1591

CORE TERMS: environmaental, disclosure, audit, shareholder, staff, moot,

periodic, auditing, issuer guidelines, worldwide, proxy, reconsideration,
implemented, media, commun.cate, regulation, monitoring, auditox, spill,
pollution, waste, certificate, distributed, stockholders, operatiocnal,

managerial, neo-action, personnel, omission

[*1] Texace, Inc.
TOTAL NUMBER OF LETTERS: 2

SEC-REPLY-1: SECURITI:ZS AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

March 28, 19891

Michael H. Rudy
Senior Attorney
Texacd, Inc.

2000 Westchester Ave,
White Plains, NY 1065)

Dear Mr. Rudy:

This responds to ysur letter dated March 15, 1991. Your letter concerns a
staff response dated March 6, 1991, that invelved a shareholder proposal
submitted to Texaco, Ine. (the "Company”) by three religiocus organizations (the
"Proponents"). That response indicated that the Division was unable to concur in
your view that the Proponents'® proposal could be excluded from the Company's
proxy materials based on either rules 14a-B{(c) {7) or (c)(10}. You reguest
reconsideration of the staff's position that the Proponent's proposal may not be
omitted pursuant to rule 14a-8(¢) (10). In conjunction with your request, we have
also received a letter dated Maxch 25, 1891, from the Proponents' counsel.

The PZoponents’' proposal requests that the Company subscribe to the "Valdez
Principles." Aftex ccnsidexing your request, there appears to be some basis for
vour view that the proposal may be excluded pursuant to rule 24a-€(c} {10). That
provision allows the omiscion of a proposal that has been rendered moot.

(*2]A proposal may be concidered moot if the registrant has "substantially
implemented" the action requested. Securities BExchange Act Release No. 19135
(08/16/83) . The propcsal presents the question of whether the Company should
subscribe to a set of environmental guidelines which suggest implementing
operational and managerial programs as well as making provision for periodic
assessment and review. You indicate that the Company has adopted policies, |
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practices and procedures with respect to the environment and provide a
detailed summary comparing the Company's policies, practices and procedures with
the guidelines under the proposal.- The staff notes your representations that the
policies, practices and procedures administered by the Company address the
operational and managerial programs as well as make provision for periodic
. assessment and review as outlined by the guidelines in the proposal. In the
staff's view, a determinat.on that the Company has substantially implemented the
proposal depends upon whether its particular policies, practices and
procedures compare favorably with the guidelines of the proposal. Based on the
information provided, it appears that the Company has rendered[*3] moot
the proposal which presents the question of whether such guidelines should be
implemented.- Accordingly, the staff will not recommend eriforcement action to the
Commission if the Proponen:ts' proposal is omitted from the Company'’'s proxy

materials.

. Sincerely,
William E. Morley o
Chief Counsel-Associa:ze
Director (Legal)

INQUIRY-1: Texaco Inc
2000 Westchester Avenue
White Plains NY 10650

March 15, 19391

Securities and Exchange Commission
450 Sth Street, N.W.
Washingten, D.C. 20549

Attention: Office of Chief Counsel
Division of Corporation Finance

REQUEST FOR RECONSIDERATICN

Dear Sixs:

This is a request that you reconsider your response to Texaco Inc. ("Texaco") of

March 6, 1891, in which you decline to concur with Texaco's view, expressed in
our submisgion of December 26, 19350, that a shareholder proposal (the ‘
“"Proposal") regarding the "Valdez Principles," a copy of which is attached (Tab
1), is excludable from Texaco's 1991 proxy materials. The Proposal was ¢o-filed
by three shareholders of Tlexaco, who along with theixr attoxrney, are being sent a
copy of this letter. I am alsec enclosing five additional copies of this letter.

The basis for our recuest for reconsiderXation([*4]) ig the omission from our
December 26, 1990 submiss:ion of a complete description of Texaco's program of
periodic disclosure und compliance review with respect to its environmental
programs. It appears that the Staff's response was based on the assumption that
Texaco's policies and procedures for monitoring its compliance with applicable
environmental laws and regulations entailed the use of only in-house personnel.
That is not the case. In addition, it appears that the Staff has not fully
considered the very =cmplzte program Texaco has in place regarding public
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disclosure of its environmental policies and of its compliance with those

policies.

and practices fully address the 5taff's

We believe that these policles
together with the

concerns ‘with respect to disclosure and compliance, and,
policies and practices described in our December 26, 1590 submission to you,

render the Proposal moot.
Disclosgure

Texaco is confident tkat it has one of and perhaps the most comprehensive
program fox disclosure of its environmental policies and practices in the
industry, a program which ¢oes even further than do the valdez Principles on

this subject. o

Its program of disclosure to employees{*5] is extensive. Approximately two
years ago, Texaco developed and distributed to all of its managers, worldwide, a
Texaco Public Relations Crises Management Manual. That Manual details Texaco's
policies with respect to dealings with the public, its employees and the media
in the wake of incidents, guch as oil spills, releases of pollutants, and watex
contamination, and with respect to igsues such as environmental matters. Among
the mandates enunciated in this Manual is to "proactively communicate with the
press" and “communicate with employees about the situation early and often.”
That Manual is being used as a text in a continuing training program for Texaco
managers from around the world. Excerpts from the Manual are attached. (Tab 2)
We will provide a complete copy of this confidential Manual to the Staff should

you desire to review it.
Likewise, Texaco's National_Coﬁ&ingency Plan {(Tab 3) provides that after an oil

discharge occurs Texaco personnel are to, among other steps, "establish a
communications link with tie media relations personnel of cognizant government

agencies, " "establish a media relations communications center," "establish a
communicatioens link . to ensure the[*6] most recent facts are available
to the media and general pablic,! “"communicate with company employees about the

situation early and often," and "respond promptly to inquiries from elected
officials so they can respond te their congtituents and the news media.”

Texaco adheres to this same program in responding to all kinds of environmental
incidents; it is not confined to o0il spills,

Texaco's pregram of psriodic and regular disclosure to its shareholders and
other members of the public is equally extensive. A sampling of recent Texaco
publications is attached. I believe that this sampling demonstrates Texaco's
commitment to keeping its many constituencies apprised of Texaco's policies and
practices with regard to rrotection of the environment. From these materials you

will note:
-In January 1990 Texac¢'s President and ics Chairman wrote te all Texaco

stockholders (Tab 4}, advising them about expenditures being made for
environmental matters and the establishment of a new Environmental Safety and

Health Division.

-Later in 1990 Texaco distributed to its employees, stockholders, customers
and other interested persons the first issue of its Enviromment Health & Safety

Review. [*7] (Tab $)
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-Bach year Texaco writes to its employees and opinion leaders in the media
and the investment community in the "Texaco Today" about subjects concerning
the environment. Excerpts from the 1988, 19839, and 1990 issues are attached.

{(Tab &)

-In April 1990 Texaco widely-distribUted a pamphlet entitled “Texaco and the
Environment” (Tab 7} emphasizing its commitment to the protection of the

environment. nl

-In May 1990 Texacc procuced a film regarding its emergency preparedness
programs which it has shown to a wide variety of audiences around the country.

-Bach year Texaco's Annual Report and Form 10-K contain, as required by
regulation, disclosures regarding environmental expenditures and proceedings
regarding environmental incidents.

nl Parenthetically, we should note that Texaco does not retaliate against
employees that report haza:dous conditions. Such conduct would clearly be
illegal under various Federal and state laws. See, for example, the Occupational
Safety and Health Rct of 1970, 28 U.S.C. § 660(c); The Federal Water Pollution
Control Act, 33 U.5.C. § 1367; The Air Pollution Prevention and Control Act, 42
U.5.C. § 7622, The Energy Reoxganization Act of 1374, 42 U.5.C. § 5851; The
Railxoad Safety Act, #5 U.5.C. § 441(a); The Fair Labor Standards Act of 1938,
2% U.8.C. § 15{(a) (3); The longshore and Harbor Workers' Compensation Act, 33
U.8.C. § 948(a); Calilornia, Cal. Lab, Code § 1102.5; Connecticut, Conn. Gen.
State. Ann., § 31-51m; Florida, Fla. Stat. Ann, § 112.3187; Hawaii, [1587] Haw.
Sess. -Laws, Act 267; Louisiana, La. Rev. Stat. Ann. § 1074.1(2); Maine, Me. Rev.
Stat. Ann. tit. 26, § § B32,B33; Michigan, Mich. Comp. Laws Ann. § § 15.361 to
15.369; Minnesota, Mian. Stat. Ann. § § 181.931 to 181.935; New Hampshire, N.H.
Rev. Stat. Ann. § § 275-E:1 to E:7; New Jersey, N.J. Stat. Ann. § 34:19-1; New
York, N.Y. Lab Law § § 740(1} wo (7); Ohio, Ohio Rev. Code § § 413.51 to 413.53;
Oklahoma, Okla. Stat. Ann. 51 28 {West 1984):; Washington, Wash. Rev. Code Ann.
§ § 42.40.010 to 42.40.900; and Wisconsin, Wis. Stat. Ann. § § 104,10,

111.06(2) (h) .

(8]

The above are only a few examples of the many publications and communications
which Texaco is regularly making and will continue to make regarding the
environment and Texaco's programs to protect it. In addition, Texaco ‘makes
prompt oral and written nctification to applicable public agencies immediately
upon the oceurrence cf any incident which effects the environment, ag required

by law.

Texaco has also made substantial disclosure to the Proponents, in writing to J.
Andy Smith III and t¢ Tim Smith, (Tab 8) both of whom have represented the
Proponents, keeping them apprised of Texaco's progress regarding its
envixonmental programs and has offered to continue to communicate with them to

enhance that dialogue.
Compliance Assessment: and Annual Audit,

Texaco's environmental auditing program began in the United States in 1983 as an
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internal auditing program. This program was designed with the assistance of the
world-renowned consulting firm of Arxthux D. Little ("ADL") {Tab 9). In 1585 it
was extended to Texaco's European operations, and in 1988 it was extended to
Tgxaco's Latin America and West Africa operations.

In 1989 Texaco entered into a contract with ADL to critique Texaco's([*9]
auditing program and develop an enhanced environmental auditing program. (Tab
10) The objective was to develop a program tQ assess compliance by each Texaco
facility with all environmental laws and regulations, company environmental
policies and good operating practices - in short, a "Cadillac" program. The
program was to be a prograr to ensure achievement of Texaco's policey of
"compliance plus®, to identify situations with potential impact on the
environment, to emnsure that there were auditing and compliance systems in place
and functioning and tc appropriately manage environmental risks.

ADL and Texaco developed that new program, and in 1383 Texaco adopted it.

The program contains Texaco'’s Policies, a recitation of all applicable laws,
regulations and prudent business practices, called Protocols (Tab 11}, and
detailed instructions to the auditors, called Guides, on how to conduct an audit
at .each type of facility and in each environmental area. n2 The audits are
conducted strictly in accordance with the Guides, primarily by Texaco employvees,
because of their familiarity with the operation of the facilities. ADL employees
participate as members of iome audit teams at randemly[*10] selected '
facilities and in some casus lead audit teams. At the termination of each audit,
a written audit report is prepared by Texaco's Envircmmental Health and Safety
{"EH&S") Divigion. In this auditing function, this division operates
independently of Texarmo's operating divisions. The audit report, together with
recommendations for remedial action, is then sent to the audited facility and
the executive managem:nt rasponsible for that facility. Procedures are also in
place for follow-up review by the EH&S Division to ensure that all deficiencies

are resolved.

n2 There are separate audit guides for, among other things, Air Pollution
Control, Drinking Watsr Management, Community Right to Know, Underground Storage
Tanks, Spill and Emergency Planning and Control, Sclid and Hazardous Waste
Management, Marine 0Oil Transfer Facilities, PCB Management, Air Quality,
Corporate Environmental Incident Reporting, Drilling Reserve Pits and Production
Pits, NPDES Permits, SARA Title III, Spill Prevention Control and
Countermeasure, Undergrourd Injection Control, and Marine Vessel Operations.

Samples of twe of such Guides are attached. (Tab 12)

During 1990, ADL reviewed Texaco's implementationi*1l] of the expanded

Texace audit program for the period January 1, 1989 to October 26, 1990. That
review encompassed the Policies, Protocols and Guides and Texaco's compliance
~with them, as reflected in the audit reports and as witnessed by ADL's
participation in the audits. The results of that review are reflected in ADL'e
lettexr of October 26, 1990, in which ADL states that in their opinion "Texaco's
Environmental Audit Program ranks as one of the leading programs in the

petroleum industry." (Tab 13)

ADL's involvement (o the involvement of a comparable firm) in the Texaco
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program will continue in tha years ahead. Texace's Board of Directors is
committed to this program and ADL's advisory and monitoring role in it. 'In
addition, Texaco's Public Ra2sponsibility Committee of its Board of Directors,
eg;ablished in 1983 andi composed entirely of independent outside directors, is
likewise committed to maintaining and improving this program of intermal and
external monitoring and receives pericdic reports on Texaco's audit program.

Conclusion

We ask the Staff to carefully review the enclosed materials. We believe that
they compel a conclusion that the Staff should reverse the position[*12]

reflected in its March 6, 1991 letter.

The Proposal requires the Company to become a signatory to the Valdez
Principles. As demonstratec above and in our December 26, 1990 submission, the
Company has already substartially implemented theé Proposal and, therefore, the
Propesal is properly exclucable as moot under Rule 14a-8(c) (10). Accordingly, it
is my opinion that the Prorosal may be omitted from the Company's 1551 Proxy
Statement and form of Proxy pursuant to Rule l1l4a-B of the Commission's Proxy

Rules,
Request for Expedited Ccnsideration

Texaco's Annual Meeting is scheduled for May 14, 1991. We would like to be in a
position to commence mailing our proxy materials on March 28, 1951. This would
reguire that printing commence con or about March 27, 1991. Therefore, a response
from the Staff by March 25, at the latest, is regpectfully requested. Of course,
we will provide you with any additional information or materials you wish and
will meet with you if you bhelieve that would be helpful to you.

Very truly yours,

ATTACHMENT

PAUL M. NEUHAUSER
ATTORNEY AT LAW

914 HIGHWOOD STREET
IOWA CITY, IOWA 82240

Office. Phone
312-3325-9076

March 25, 1991

Securities & Exchange[*13) Commission
450 Fifth Street, N.W.
Washington, D.C. 20548

Att: John C. Brousseau, Esq.
Office of the Chief Counsel

Division of Corporation Finance

Re: .Shareliolder Propusal. Submitted to Texaco, Inec.

N
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Dear Sir/Madam:

I have been asked by The American Baptist Home Migsion Societies, the Sistexs
of Charity ¢f Saint Vincent de Paul and the Sisters of Providence Community
Support Trust (which Protestant and Roman Catholic religicus institutions are
hereinafter referred to as the "Churches"), each of which is the beneficial
owner of shares of common stock of Texaco, Inc. (hereinafter referred to as

shareholder
proposal to Texaco, ko respond to the letter dated March 15, 1891, sent to the
Securities & Exchange Commission by the Company, in which Texaco requests
reconsideration of the Sraff letter dated March 6, 1991 (the "Staff
Determination"), .denying Texaco's request for a no-action letter on the ground
that the Churches' shareholder proposal is moot and may therefore excluded from
the Company's 1591 proxy statement by virtue of Rule 1l4a-8(c) (10). .

I have reviewed the shareholder proposal, as well as the aforesaid letter

‘sent [+14] by the Company, and based upon the foregoing, as well as upon a review

of Rule 14a-8, it is my opinion that the Staff Determinaticn was correct and
that the Churches' sharehol.der proposal is not moot.

I

The Company has supplied additional information pertaining to the guestion of
mootness, including the fa:t that the Company's environmental procedures have
been reviewed by Arthur D. Little. For the reasons set forth below, we believe
that (i) the retention of Arthur D. Little does not moot the Churches'
shareholder proposal because the Company has not agreed to the type of
compliance review called for the Valdez Principles and (ii} the Valdez
Principles require imosortant types of periodic disclosures which the Company has

not agreed to make.

be noted that in

As far as compliance review is concerned, it should first
a proposal that an

connection with the Sullivan Principles, the Staff held that
issuer submit to independent meonitoring of its South African operations was not
substantially duplicative of a proposal that the issuer pign the Sullivan
Principles themselves. Eckin, Inc. (September 24, 1986); The Timkin Company
1986) . We beljeve that the reasoning behind(+*15] those letters

is equally applicable in the instant situation. The reason for those holding
undoubted was that ir. order for auditing results to have any utility, there must
either be uniformity among the auditors as to how they go about their task
(e.g., generally accepted auditing standards and generally accepted accounting
principles) or there must be only one auditor which will itself apply uriform
standards. Since there is no uniformly agreed upon auditing standards in the
environmental arena, the fact that a specifi¢c issuer has engaged an outsider to
examine its environmental activities does not moot a request that that issuer
join a consortium which will provide a unifozm system by which that issuer can
be measured in comparison with other issuers. Since. the need for standardized
evaluation is as importan: as the need for an external monitor (and was one of
the prime motivating factors leading te the creation of the Valdez Principles),
the Churches® shareholder proposal has not been mooted by the hiring of Arthur
D. Little. Therefore, the compliance review undertaken by Texaco cannot moot the
Churches' request that the Compary sign the Valdez Principles and thereby submit

to [*16] a uniform system of compliance review.
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In addition, the Company's compliance review program i=s applicable to only a
portion of Texaco's worldwide activities. The Arthur D. Little audit applies
only to Texaco's direct operations in the United States, Latin America, Europe
and West Africa. There is no auditing of Texaco's cperations in the Middle East,
Asia or the remainder of Africa, all areas were Texaco has extensive operations.
One reason why these regions are omitted is that the Arthur D. Little audit
appears to cover only those operations of Texaco which are directly owned by

the Company. However, most of Texaco's operations cutside the United States are
carried on through Caltex, a 50% owned joint venture with Chevron. Caltex is one
of the largest petroleum ccmpanies in the world, with 1989 sales of § 11 1/2
billion. The financial statements of Caltex appear in Texaco's 10-K. The
apparent: omission of the Caltex operations from the Arthur D. Litctle compliance
review renders it, at best, a partial and crippled compliance review. The Arthur
D. Little review alsc may cmit the operations of Star Enterprise, a joint
wventure with Saudi Refining Inc., which owns refineries in the United[*17])
States. Furthermore, even cirectly owned operations in much of Asia are not
covered-. Thus, even if the Arthur D. Little audit purported to copy the Valdez
Principles in every other respect, it would not moot the Churches' proposal
since the Arthur D. Little compliance review covers only a fraction.of Texaco's
worldwide activities. In co¢ntrast, the Valdez Principles have worldwide

applicability.

Thirdly, Texaco has made no representation that it will continue in future
years to employ Arthur D. Little to monitor its operations.

Since the Arthur D. Little review is not part of a standardized process
whereby compariscons among !.ssuers can readily be made; since the Arthur D.
Little review does nct cover all of Texaco's operations, either worldwide or,
apparently, 'in the Un:ted States; and since Texaco has made no commitment to
continue this review in the future, the compliance review which Texacoc has
instituted does not moot the Churches' shareholder proposal.

As far as periodic disclasure is concerned, the availability ‘of a four
sentence certification from Arthur D. Little is no substitute for public
-disclosure. There can be no accountability either to the shareholders or to the
public(*18] unless there i3 disclosure of the underlying factual data.

Unlike ‘audits performiad by CPAs (where the financial statements are made
available and not jus: the auditor's certificate) and unlike the evaluations
made by Arthur D. Lit:ile uwider the Sullivan Principles, there is no reporting
(other than the certificats itself) of the findings of the audit either to the
sharehclders or to the public. Without the disclosure of at least some of the
underlying data, or a: least some summary description of the issuer's
performance, there can be 1o comparisons, either within a given industry and
across industry lines. Therefore, the existence of the Arthur D. Little review
does nct in and of itself oprovide any additional pericdic disclosure and '
therefore does not provide any evidence to support an argument that there has
been substantial compliance with the Churches' request for additional

~environmental disclosure.

In addition, the disclosures described in the Company's letter of March 15,
1991, and the related Tabs, deal exclusively with three matters. First, there
are items dealing with Crisis Management, i.e. with the steps to be taken,
including the disclosures to be made, in connection with[*19) coping with
some environmental catastrophe. (See Tabs two and three.) Since these items deal

M3
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they do not address the need for ongoing

disclosures to the public about environmental matters. Secondly, there are Tabs
~which purport to deal directly with environmental matters. Some of these are of
a very general or "PRY nature, (See Tabs four, six and eight.) Others provide a
more in-depth view of Texaco's environmental efforts. (See Tabs five and seven.)
" But even - -these documents are totally lacking in detail. Por example Tab seven's
description of the Company's activities in the area of Waste Reduction consists,
in its entirety, of the following sentence: "In 1988, Texaco launched Wipe Qut
Wast (WOW), a program designed to contribute to a cleaner environment by
reducing the waste produced in all aspects of the company's operations.” In
short, Tab seven is a listing of both projects and platitudes, neither of which,
however laudable, provides the public or the sharecholders with the type of hard,
factual data called for by the Churches' sharehclder proposal. Tab five is a
beautifully produced priece. It is far longer than the other Tabs and [*20]
containg at least come new information. Nevertheless, although a very slick
piece, it contains very little hard data and thus falle far short of the
disclesure which is czlled for by the Churches' shareholder proposal.
Furthermore, Tab five contzins no undertaking to provide on an ongoing basis the
type of periodic, hard dataz needed to moot the Churches' shareholder proposal.
{(Nor does any other document supplied by Texaco). Finally, there are the five
Tabs dealing with the Arthur D. Little audit. Tab nine is Arthur D. Little's
sales brochure, in which it desdribes to prospective customers its environmental
audit program. Tab ten is hrthuxr D. Little's proposal to Texaco of a letter
agreement to retain them as environmental consultants-auditors for the year
1991. Tabs eleven and twelve are the audit guidelines, while Tab thirteen is
Arthur D, Little's certificate. None of these five Arthur D. Little documents
even addresses the quastion of disclosure. Similaxly, Texaco's letter of Maxch
15 itself merely summarizes the Tabs and provides no independent, additicnal
informagion;'other than to note that Texaco has made a f£ilm on Crisis Management
and that Texaco coemplies with the law by [*21} providing certain rather
limited environmental information in its 10-K. In short, despite the Company's
request for reconsideration of the Staff Determination, the Company has not
provided any.additional information indicating that it is prepared to make
dieclosure of any hard data concerning its activities. On the contrary, as noted
in its letter dated Septerber 25, 1991 (Tab eight), it believes that its
environmental audit results should not be "made public because we feel strongly
“that té do so would be counterproductive to the interests of the '
stockholders and to the prompt identification and correction of problems.

only with the rare catastrophi¢ event,

In summary, only Tab five provides any additional disclosure, and that Tab is
not a policy or promise to provide any data in the future. On the contrary,
Texaco has explicitly stated that it will not provide disclosure of the type

requested.

In"light of the aforesaid fundamental differences with respect to compliance
review between the Valdez Principles on the one hand and the Arthux D. Little
audit.on- the other, and in light of the fact that the Company has failed to
identify any additional prricdic disclosure to which it is committed, it should
be apparent., [#22) even without a detailed peoint by point comparison of- the
Texaco's env;ronmentil policies and principles with the ten Valdez Principles,
that the Churches' saarehnlder prcposal has not been .substantially implemented
and that:therefore Rule 14a-8(c) (10} iz inapplicable to the Chuxches'.

shareholder |proposal.

1Y
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i'
In its previous letter on this matter, the Staff stressed the elements of
periodic disclosure and compliance review. These matters have been discussed in
l‘ 1 .
Part I of this letter. In crder to moot the Churches' shareholder proposal,
however; it is necesgsary, rut not sufficient, that there be periodic disclosure

and compllance review, In addition, there must also be substantial

vlmplementatlon of the substantive operational and managerial programs set forth

in the Valdez Principles. ? comparison of the Company's policies and
prlnc1ples with the ten Valdez Principles establishes beyond any doubt

whatsoever that the Churches' sharenolder proposal has not been substantially

complied with by Texaco. Except as otherwise noted below, the new materials

‘presentéd by Texaco ir its request for a rehearing have not provided additicnal

information of the type which would indicate that Texaco has[*23] already

- adopted! the policies called for by the Valdez Principles,

The %irsc Valdez Pyrinciple calls on signatories to strive to eliminate all -
pollution and to safeguard habitats. The various Texaco principles and
guidelihes (which were subnitted with Texaco's original request for a no-action
letter and which are hereinafter referred to as the "Texaco Guidelines”) do not
set as ja geal the elimination (or even the minimization) of pollution. They
merelyfrecite that they will "reduce" pollution. Furthermore, the Guidelines

‘make no mention whatsoever of habitats, although Tab five contains many fine

plctures of one attempt to re-establish a habitat at a Star Enterprise jointly

owned facility in Texas. Firthermore, neither the greenhouse effect nor ozone

layer depletion are mentioned in the Texaco Guidelines.

second Valdez Principle, namely the
conservation of non-renewable
quoted from the Texaco Guidelines.
more limited concept than the

i ,
Nei?her of the twe mattars covered by the
sustainable.use of natural resources and the
resources, is covered .by any of the language
{The réference to conserving energy is a far
conser?atiOn of all non-renewable resources.)

i
Theithird Valdez Principlel*24] has three parts: (i) minimize creation of

. (ii) recycle materials; and (iii) dispose of waste safely. The Texaco

waste;
or with part (iii).

Guidelines do not deal with either part (ii)

1
As to the fourth valdez Principle, the Texaco Guidelines make no reference
whatsoéver to that pcrtior of the Fourth Valdez Principle which calls for the
maximization of enercy efficiency in all products sold by Texaco. Furthermore,
the Texaco Guidelines appear to denigrate the use of sustalnable resources,

rather than encouraging them.

!
The'Company s own policy statements and the Chemical Manufacturer's

Prlnc1ples give Valdez Pri.nciple Five a glancing blow, at best. Although the
Petroleum Institute's Principles appear to score a fairly direct hit, those
Principles neither e:xtend worldwide nor to Texaco's non-petroleum operations.
The request for rehearing does provide new matter dealing with preparedness for
emergencies 'ag well as some addltxonal information about the importance of risk

reductzon (See Tab five.:
Wnth respect to Valdez Principle Six, one again the Texaco Guidelines have

struck a glancing blow, at best. Although that portion of Principles Six which
deélsfwith selling safe products is addressed[#25] directly by Texaco's own

| e
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policy statements, there is neither a reference to safety as the product is
"commonly used" (as opposed to "handled accoxding to recommended procedures'),
nor to informing customers of the environmental impact of the product. The new
materials dealing with Crisis management talk about the need to provide
information after the :lisas:er has occurred and deo not address the requirement

of Principle Six that information be made available to the public before

anything goes wrong.

Valdez Principle Seven calls for (i) restoring the environment and {ii)
providing compensation, in each case if the issuer causes harm to the
environment. Nothing in the Texaco Guidelines addresses these matters.

Print&ple Eight of the Valdez Principles calls both for information about the
that dangerous chemicals are used in a

potenC1al dangers of an operation (e.g.
(e.g. a chemical

given process) and for infcrmation about any actual incidents
gpill) . 'In contrast, the Texaco Guidelines appear to cover only one of these

ma:ters['and then énly in certain industries since Texaco's policies do not
appear to addreéss this matter. Tabs two and three expands on this one matter by
prov1d1ng[*25] some ‘additional information on crisis management procedures.

Furthermore Principle Eight requires explxc;t protections for whistle blowers,
a cov:c;not addressed anywhere in the Texaco Guidelines. Although the Company's
letter of March 15 lists a series of whistle-blower statutes on page three, none
of these statutes are applicable to the Company's worldwide oéperations and many

of them;may be restricted is scope.

As far as Principle Nine2 is concerned, there is nothing in the Texaco
Guideliges that indicatee :that either the Board or the CEO will be kept informed
on environmental mattars on a regular basis. Furthermore, the Company appears to
concede. that there is no Board member specially qualified in environmental

matters:

Prlnéiple Ten calls for work toward establishing a system of independent

environ&ental-audits [analogous tc a CPA's independent financial audit) and
annual- PISCIOSUIQ of an environmental audit. The new materials clearly establish
that Texacc has taker some¢ steps to comply with the first of these matters, but

that 1t is adamantly oppoted to the second of them. (See the discussion of these
matters under part I of this letter.)

In éummary, the foregoing comparison[*27] of the valdez Principles with
the Texaco Guidelines proves conclusively that not even one out of the ten
Valdez /Principles has been fully mooted by the Texaco Guidelines. Two of the
Principles (numbers two and seven) are not addressed anywhere in the Texaco
Guidelines or in the supplemental information provided. Ovexall, it is still our
estimate that the Texaco Guidelines address only about half of the matters
And among the omitted half are many of the

Consequently, the Texaco

contaiﬁed in the Valdez Principles.
In short, the

most important aspects of the Valdez Principles.
Guidelines bear little or no resemblance to the Valdez Principles.
adoption by Texaco of the Texaco Guidelines does not Ysubstantially implement®
the Valdez Principles. Thesrefore the adoption of the Texaco Guidelines does not
render! the Churches' sharehelder proposal moot. Texaco has failed to carry its
burden’ of proving that the Churches' sharehclder proposal may be excluded by

applzcatlon of Rule 14a-B(c) (10).
we reqguest the Staff to inform the Company that the SEC proxy

Ho

In;concluszon,

¥
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3
the Company's no-action request . We would appreciate
d at 319-335-9076[#*28] with respect to any

rules réduire denial of
e staff wishes any furtherx

your telephoning the unders.gne
questions in connection with this matter or if th

information.

5

Very truly yours,

Paul‘M.;ﬁeuhauser
Attorneyiat Law :
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Securitiles Exchange Act of 1934 -- Rule 14a-8(i) (10), 14a-B8(i) (3), 1l4a-8

I
|

Maxch Zq, 2001

'CORE TE&MS: successicn, bcard of directors, planning, implemented, sharsholder,
misleadiing, proxy, prcxy statement, annual meeting., executive officer,
1eadersﬁip, purported, pronising, comprised, input, omit, inclusion, conclusory,
dedicat?d, guidelines, proponent, favorably, leader, continue to hold, fails to
state, Tarket value, distributed, establishment,; supexficial, preparaticn

I

(¥1) LE?CO; Inc.
‘ .
TOTAL N?MBER OF LETTENS: 3

l
SEC-REPPY-I: SECURITIES AN EXCHANGE COMMISSION
WASHING?ON, D.C. 20543

|

March 20, 2001

)

|
Regponse of the 0ffice of Thief Counsel
Division of Corporatisn Finance

i

|
Re: LESFO, Inc.
Incoming letter dated January 20, 2001

The proposal requests that the board of directors take the necessary steps to
establﬂsh a committee of independent dixectors specifically dedicated to chief
executive officer succession planning and the internal development of “promising

LI
executqves.“

We %re‘unable to concur in your view that LESCO may exclude the proposal
under rule l4a-8(i) (10). Rccordingly, we do not believe that LESCO may omit the

prcposgl from its proxy meterials in reliance on rule l4a-8(i) (10) .

We %re unable to concur in your view that LESCO may exclude the entire
proposﬁl under rule l4a-81:1) (3). However, there appears to be some basis for
.your view that porticns of the supporting statement may be materially false or
misleading under rule 14a-%. In our view, the proponent must:

delete the f£first sentence in the second paragraph of the supporting statement
that begins "The Board and the Compensation Committee and ends "... or

Compen?ation Committee”: and

reca%t the first [#2] sentence in the seventh paragraph of the supporting
statement that begins "The Board ..." and ends " ... conduct the process" as the

proponent's copinion.

| - | 44
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Accordingly, unless the proponent provides LESCO with a propeosal and
supportiﬁg statement raevised in this manner, within seven calendar days after
recelving this letter, we will not recommend enforcement action to the

Comm1551on if LESCO omirs these portions of the supporting statement from its

proxy materlals in reliance on rule 142a-8(i) (3).

Sincerel§,
I

Keir Devpn>Gumbs
AttorneﬂiAdvisor

INQUIRYﬁi: GOODMAN WEISS MILLER LLP
100 ERIEVIEW PLAZA, 27TH FLOOR
CLEV%LAND, OHIO 44114-1€82
TELE%HCNE: (216) 6%6-33¢€6

FAX: | (216) 363-5835

'/

March 13, 2001
VIA OVERNIGHT DELIVERY

Offlce of Chief Counsel
D:v;szo% of Corporation Finance
Secur1t1es and Exchange Commission
450 Fifth Street N. W.

Judlcxa%y Plaza

Washington, D.C. 20547

Re: Shageholder Proposal (the "Proposal"] of Mitchell James FitzGibbon .to Lesco,
Inc. ("Pesco")vfor Inzlusion in Proxy Statement and Related Material to Be
Distributed by Lesco in Connecticn with its 2001 Annual Meeting of Shareholders

(the "Broxy").

Dear Sir or Madam

epresent Mitchell James FitzGibbon. In [*3] accordance with Rule

We
14a-6, Mr. FitzGibborn submitted the Proposal to lesco for inclusion in the
Ms. Suzanne K. Hanselman of Baker &

Proxy. [By letter dated Jaruary 20, 2001,
informed the Staff that Lesco intends to

Hostet%er‘LLP, on behalf «f Lesco,
exclude the Proposal from the Proxy (the "Lesco Lettex," a copy of which appears

as Exhibit A to this letter).
Mr. FitzGibbon submits six copies of this

In response to the Lesco Letter,
letter\and requests t:hat the Staff require Lesco to include the Proposal

I. Mzx. FltZGlben s Preoposal Has Not Been Substantially Implemenced

’ The Proposal by M:. Fi:zGibbon calls for establishment by Lesco’'s Board of
Direct?rs of a separate committee of independent directors with specific
responsibility for CHEO succession planning. Lesco asserts in superficial and

41
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it has substantially implemented this Proposal. Lesceo

whi.¢h allows corporations to omit proposals that are
In Texaco, Inc.,

cenclusory fashion that
cites Rule 14a-8(i) (10!,
moot as a result of having been substantially implemented.
March'zs 1991, the Staff stated that whether a company has substantially
1mplemented a proposal "depsends upon whether its particular policies,

I*é]practlces and procadures compare favorably with the guidelines of the

proposal“ [emphasis added] .

Unfortunately, no comparison by the Staff of the Proposal to Lesco's
"policies, practices and procedures” is possible because:

(i) the: Lesco Letter fails to state that the alleged '"succession plan” is
documented in writing, and does not include a copy of the “plan," and instead
merely makes conclusory statements about the nature of a purported “plan;

(ii} the Lesco Letter fails to detail how and by whom the purported "plan” was

developed -- Lesco asserts that the *'plan” was developed by a Board committee
"compri#ed of four directoxs, only one of which is a current officer...," but
fails tp identify who that ¢officex is, and fails fo state whether the
non-offlicer directors are independent;

R . .

(iii} Qhe Lesco Letter fails to explain how and by whom the "plan" has been
adminiﬁtered; and :

{iv) the Lesco Letter fails to indicate how the purported “plan” incorporates
the role of independert outside advisors and consultants, as called for in the

Propos%l.

IR
In short, the Lesco Letter is silent as to what specific actions have been taken
to plan for CEQ succession

The{?roposal[*sj seeks to address the fact that historically Lesco CEO
William Foley unilatexally deals with the company's CEQ succession planning,
that prvious measure:; have not been adopted in writing ox developed by
indepe#denc diginterested directors, that those previous measures exclusively
comprised evaluations of the attributes of internal personnel '[in terms of their
leadership potential, or lack thereof), and that the company has experienced
high tﬁrnover rendering even those previous measures obsolete. The Lesco Letter

attempts to side-step thess facts.

P .
The{Lesco Letter does not -- because it canpot -- state that Lesco has a

written succession plan that was drafted by a committee of wholly independent
dlrectbrs If, as we suspect, lesco's CED was involved in the preparation of the
purported "plan,” or is in charge of or invelved with the administration of his
own sucdcession planning, then any such practice and procedure cannot be a .
subscapplal implementation of the Proposal, which seeks to put CEC sucC&sszon*
planniﬁg within the hands of a committee of wholly independent directors.
The!Staff iz well aware of the movement for, and the logic behind, requiring
independent [*6) directors fer corporate governance. The Proposal has been
made as a result of the actual practices of Lesco's Board and CEO, as confirmed
by past directors. Lesco chould not be permitted to exclude the Proposal based

on no {more than self-serving rhetorlc

50
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’, |
. . _ _
II. The|FiteGibbon Proposal Is in No Way False or Misleading.

I
The ?roposal is in mo way false or migleading, and thus may not be excluded
from the Company's Proxy Statement pursuant to Rule 14a-8(i) (3). Based on
discussions with former Memoers of the Lesco Beard, Mr. Foley -- not the Board
-- deal% with his own CEQ giccession planning. (It appears that Lesco's Board of
Directors was not even made aware of, and did not approve, the submission of the

!
Lesco L?;ter to the sStaff.)

The Lesco Letter suffers several lethal flaws: The Lesco Letter does not set
forth a[single fact that controverts the assertions in the supporting statement
of the ?roposal, which are clear and accurate. The Lesco Letter does not provide
the Staff with the names or positions of the individuals who purportedly
prepareh the "plan,” and deces not explain its failure to do so. The Lesco Letter
does nok state the names or positions of the individuals[*7] who purportedly
administer the “plan® and what actions they take in that regard, and does not
explain its failure te do so. The lesco Letter does not even make the simple
statemehcvthat neither Mr. Foley nor his reports or agents had control over or
input in the preparation of the "plan,* or in its administration., and does not

explaiﬁ its failure tc¢ do so.

In ghort, the Lescc Letter does not provide these facts or make these simple
statem%nts for one rezson -- Lesco knows it cannot do so. Lesco should not be
permitted to exclude the Proposal based on its superficial and misleading

i .
response and obfuscation.

Iif e can supply any additicnal information that would be of assistance to
the Staff in its deliberat:ions. please feel free to contact me. Thank you for

youxy consideration of this matter. ’
sincer?iy,
GOOD- ]’WEISS MILLER LLP
Steven|J. Miller
INQUIRY;Z: BAKER
. .
HOSTETLER LLP

COUNSELLORS AT LAVW

3200 NATIONAL CITY CENTER 1900 EAST STH STREET . CLEVELAND, OHIO 44114-3485
{216) €21-0200 . FAX (216) 696-0740 :

January 20, 2001
VIA DELIVERY
Securities -and Excharge Commission

officd of the Chief Counsel
Divisﬂon of Corporate Finance

LY




Page 6
2001 SEC No-Act. LEXIS 428, *7

450 Fifknh Streer, N.u.
Washington, DC{*8] 20519

Re: Shareholder Proposal submitted to LESCO, Inc.

Ladies'énd Gentlemen:

Inc., an Ohio corporation (the “"Company”). The

We e counsel to LESCO,
Mitchell James FitzGibbon

- Company] has received a shareholder proposal from Mr.
for inclusion in the Compary's proxy statement and form of proxy to be
distributed to the Conpany's shareholders in connection with the 2001 annual
meeting of shareholders (rlre "Proxy Materials®). Pursuant to Rule 14a-8{j}, we
are sugmitting this netice of the Company's intent to exclude the proposal from

the Prgxy Marerials.

In %ccordance with Rule 14a-8(j}), we hereby submit six copies of this letter
and the exhibit hereto and are simultaneously providing Mr. FitzGibbon with a
copy of this submission. To the extent that this letter relaces to matters of
law, thls letter should be deemed to be the supperting opinion of counsel

requlred by Rule 1l4a-8{3j)

The |Company received Mr, FitzGibbon's proposal and supporting stcatement by a
letter|from Mr. FitzGibbon dated December 18, 2000, a copy of which is attached
as Exhlblt A, The Company believes the proposal is excludable under the
substantxve provisions of Rule 14a-8 because: (a) the Company has already
[*Slsubstantlally implemenzed the proposal and (b} the.proposal contains

[
false and misleading statemnents.

a. Rule 14a-8(i)(10) -- Proposal Har Rlready Been Substantially Implemented

The| Company believes the proposal is excludable under Rule 14a-B8(i) (10},
which provides that a company may exclude a shareholder proposal if the company
has already substantially implemented the proposal. The determining factor is
whether a company's policies, practices and procedures compare favorably with
the guidelines set ferth in the shareholder propeosal. Texaco, Inc., March’ 28,
1991. las discussed below, the policies established and the initiatives
undertiaken by the Company demonstrate that it has substanc1ally implemented the

proposal.

The proposal calle for the establishment of a committee of independent
directors dedicated to chief executive officer succession planning and the
interﬂal development of promising executives as a part of the Company's short
and léng term styatecy. The Executive Committee of the Company's Board of
Direcdors, which is comprised of four directors only one of which iz a current
Ir of the Company, has previously developed a confidential succession plan

offic
Easl'lol adopted by rhe Company's Board of Directors, which is

that
‘comprised of a majority of independent directors, in Bugust 2000. The plan

analyzes the respons:bilities of the Company's chief executive cfficexr and
evalu%tes the qualities that a chief executive officer must have, In addition,
it conbiders the pras and cons of promoting an internal candidate and hiring an
out51éer As set forth in the proposal, the plan contains an evaluation of che
development of certain of the Company's executives and implements a :
comprehenszve develooment plan aimed at strengthening each executive's axreas of

weaknbss . The Company believes that the plan and the procedures implemented

2

~
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under it compare favorably with the concexns and guidelines set forth in the
proposal.

., As a result, the Company believes that the proposal has already been
substantially implemented aad may be omitted from the Proxy Materials in

accordance with Rule 14a-8(i} (10).
b. 1l4a-8(i) {3) -- Proposal Violates Proxy Rules

The.cbmpany believes that the proposal may be properly omitted from the Proxy
Materials under Rule 14a-8(i) (3), which provides that a company may omit a
proposal if it is contrary te Rule 14a-9, which prohibics false[*1l] ox
misleading statements in proxy solicitation materials. The proposal contains
several misleading statemerts that juSLlfy its exclusion pursuant to Rule

l4a- 8(1)(3)

According to the supporting statement, "The Board and the Compensation
Committee have left tlre succession planning to William Foley the CEO, President
and Chairman, without little, if any, input from the Board or Compensation
Committee." Mr. FitzGibbon does not establish any basis for this conclusory
claim, which incorrectly states that the Board of Directors has ceded its duty
to Mr. Foley. As described abovae, the Board of Directors has established and
implemented a succession plLan. Even i1f the Board of Directors had not
implemented a formal succession plan, it is not just misleading, but plainly
false to state that the Boiard of Directors has not retained responsibility for

succesgion issues. This inaccurate statement requires exclusion of the proposal

from the Proxy Materials.

The supporting sta:ement also states that "The Board, not the CEO, must
retain the ultimate aathority ro conduct the process." This claim also
incorrectly implies tiat the Board of Directors has not engaged in succession
planning, and requires{*12] the proposal to be excluded from the Proxy
Materials. As stated above, even if the Becard of Directors had not implemented a
formal succession plan, it is plainly false to state that the Board of D;rectors

has not retained responsikility for succession issues. '

Because of the foregoirg misleading statements, the Company believes the
propcsal may be omitted from the Proxy Materials in accordance with Rule -

14a-8(i) (3).
c. Conclusion

Based on the forqulng, the Company believes that the proposal may be omztted
from the Proxy Materials. We would appreciate confirmation that the Staff 'agrees
with the Company's position to exclude the proposal from the Proxy Macerlals If
you have any guestions or need additional information, please contact me.

Very truly yours,
Suzanne K. Hanselman
ATTACHMENT

Proposal
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PROPOSAL ON RESPONSIBILITY OF THE BOARD

i . .
_IN SUCCESSION PLANNING
!

M;tchell James Fitz3ibbon, of R.D. # 2, Quilliam Road, Westfield, New York
14787, son of the founder, James I. FitzGibbon who cwns dlrectly or beneficially
at least 1,500 shares of Lesco, Inc. and in excess of § 2 ,000 in market wvalue,
enfzcled to vote on the proposal at the meeting, for at least one year[’l3]
from the date this proposal i1s submitted and will continue tc hold those
securlc%es through the date of the meeting, requests that the Company include in

its proxy statement that I plan to present the following Resolution at the : .

Annual ﬁeeting:

"RES%LVED, that the shareholders of Lesco, Inc. ("Lesco" or “Company")
requescﬁthat the Boaré of Lirectors take the necessary steps to immediately have
the ind%pendent directors take responsibility for CEO succession by creating a
separat? committee of independent directors (and ocutside independent advice and
expertite that they select if appropriate) specifically dedicated to succession
plannlné ‘and the internal cdevelopment of .promising executives as a part of the

Company“s short and long term strategy"

. w

The follow1ng statement should be included in the proxy in support of the

"Exe;utlve leadership is inctegral to the prosperity of any corporation. The
selectién, development., and retention of the right leader or the dismissal ‘and
replace&ent of the wroung leader is the single most important responsaibility of a
board of directors according to the 1998 Report of the National Association of
D:rectcrs (NACD) Blue Ribbon Commission on({*14) CEQ Succession. :

Resolutlon
f

The Board and the Pompensatlon Committee have left the succession plannlng to
w;lllam;Foley the CEO, President and Chairman without little, if any, 1npu; from
the Board or Compensation Committee. In effect there is neo meaningful Succession
Plan 1nﬁeffect that is reviewed annually by independent members of the Board

] -

The goal of CEQ su~cessLon is finding the right leader at the right time. For
these reasons, Directors must continually ensure that current leadexship is
meetlng}the needs of the Company and its constituents. A meaningful successlon
plan enhances long-te:rm sharehelder confidence and value.

I .

The- Board must drive ths process and not the current CEQ, though his

performance and his input, has a role to play. There is & strong tie between
leadershlp performance and corporate performance.

. 1

Theg; are a number of warning signals that suggest the board has not carr;ed

out their primary responsibility:

conSﬁstent departure of top and former mandgement.
failure of critical performance review of current CEO because of lack of a

meanlngful succession plan or candidate
ontznu;ng poor oxr mediccre and deteriorating pexformance by the Company

lack‘of a designated[*15] independent committee of the Board charged w1th
the responszbllzty fcr developing and reviewing succession plan. ;
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fallure of the Board to raspond to sharehslders and former directors who have
raised this issue with the 3card and at the Annual Meeting. ;
. failure of the Board to provide meaningful oversight for the current and :
future needs of the Company and a truly independent evaluation cf the j

pérformadce of the current TEO.

Independent Directors should take responsibility for CEQ succession. Thzs
was the consensus expressed in two independent reports issued by the NACD Blue
Ribbon Commission on Ferformance Evaluation of Chief Executive Officers, Boards,

!

and Direétors (1994) and the NACD Blue Ribbon Commission on Director

Professionalism (1996).

The Board, not the CED, must retain the ultimate authority to conduct the
process. In this regard they must also conduct exit interviews with those

executives that have ¢eparted the Company including internal financial
personnel, hold reguler executive sessions to discuss succession planning and
internal. development «f promising executives and evaluate why sc many executives

have departed or been term’nated.

¥
b

We'urée-shareholders to vote[*16) FOR this Resolution."

SPONSOR OF ‘RESOLUTION :
Micchell;&émes Fit2Gibbon
EXHISIT A |
Mitchelleaﬁes Fitz@ibbon
R.D. ¢ 2" ‘ ;
.Quiliiam Road . ;
Weétfiglé,‘ﬁew York 14787 3 . :
Dece&ber 18, 2000 |
PERSONAt : | :
A i
‘BY‘PERS¢NAL DELIVERY :
Lésco, inc. ‘
20005 Lake Read , 2

Rocky River, OH 44116

Attn: Patricia W. Pribisko, Corporate Secretary

Re: 2001 Shareholder Propnsals

Dear Pat:
The{undersigned, as yo21 know, has been a szhareholder for more than 12 ﬁonths

of at least 1,500 shares >f Common Stock of Lesco, Inc. and my shares haveé a

market value in excess of § 2,000.

5
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?agglo

I have held these saares. for twelve months prior to the above date and will

continue to hold them through the date of the 2001 Annual Meeting

Pursuant to Rule 14 a-8 of the Securities and Exchange Commission,

and

H

Lesco's Proxy Statement freom last year, I hereby request that the Company héve

my proposal,
2001 Annual Meeting of Shareholders.

this ownership but if not please advise and I.will furnish whatever reaaonable

additional proof you may requlre
If there are any questions,
Respectfully[*17] submitted,

Mitchell James FitzGibbon

please contact me or my counsel promptly.

attached hereto, included in the Company's Proxy Statement Eor the
I assume your record will and can verify

e et s

g6




QUPIND,

Peter C. Mester
DuPont Legal, D-8042-2
1007 Market Street
Wilmington, DE 19898
Telephone: (302) 774-6445
Facsimile: (302) 773-5176

February 4, 2003

VIA FAX AND OVERNIGHT MAIL §;_t =
T Al

Securities and Exchange Commission fgg’: 2
450 Fifth Street NW 22 o
Judiciary Plaza -
Washington, DC 20549 =o =
Attention: Office of the Chief Counsel ZS W
"B 9

Division of Corporation Finance
Mail Stop 0402-Room 4012

E. I. DuPont De Nemours and Company
2003 Annual Meeting Proxy Statement

Dear Sir or Madam:

This is in reply to Kenneth Henley's January 9, 2003 letter. Mr. Henley is
counsel for the International Brotherhood of DuPont Workers (IBDW). He writes
in opposition to DuPont’s no action request regarding the IBDW's proposal

(Proposal) that:

“...the [DuPont] Board of Directors give consideration

to having a wage roll employee who is currently serving
as a representative of employees at his or her site, to be
nominated for election to the Board of Directors.”

Mr. Henley first contends that submission of the Proposal to the Corporate
Governance Committee is not substantial implementation of the Proposal
because the full Board, and not the Corporate Governance Committee,
nominates the slate of candidates for election to the Board. DuPont has
submitted the Proposal to the Corporate Governance Committee, the Board
committee charged with recommending nominees for election to the Board, and

NEN]

o
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the Corporate Governance Committee has, in fact, considered the Proposal. In
addition, and contrary to Mr. Henley’s assertion, the full Board has considered
the Proposal on several occasions, most recently in February 2002. The Board's
reaction to the Proposal is reflected in the “Position of the Board of Directors”
included on page 31 of the Company’s 2002 Annual Meeting Proxy Statement, a
copy of which is attached to this letter.

Despite Mr. Henley’s attempts to distinguish the situation in Disney
(November 25, 1997) from the instant case, the relevant facts are the same. In
Disney, the proponent requested that the Board give consideration to nominating
a union representative for election to the Board. Like DuPont, Disney forwarded
the proponent'’s proposal to the Board committee responsible for reviewing
nominations, which Mr. Henley acknowledges in his quote from the Disney letter.
The staff granted no action relief to Disney on the basis of mootness, and, on the
same facts, should provide the same relief to DuPont.

Mr. Henley also argues that the Company has a “policy” concerning the
type of candidates to be considered for nomination” and that “DuPont currently
will not consider for nomination a candidate identified with a ‘particular interest’
and specifically will not nominate a wage roll employee.” As stated in the Board’s
Position on the Proposal (attached), the Board believes directors should
represent the interests of all shareholders and not the interests of any particular
constituency. This belief does not, however, preclude any individual capable of
representing all shareholders from being considered for nomination to the Board.

In short, Mr. Henley's arguments would transform the “give consideration”
language in the Proposal to “actually nominate” a wage roll employee.

For the reasons stated above, the Proposal has been substantially
implemented.

Thank you for your consideration. [If you have questions regarding this

matter, please contact me on 302-774-6445.
Very truly (0\}; \é}
/4, e

eter C. Mester
Corporate Counsel

cc: Kenneth Henley, Esq.
Carl Goodman




nominees to recommend to the Board, the

Position of the Board of Directors Corporate Governance Committee
, : . considers a wide range of criteria, which
“The Board of Directors o vary over time depending on the needs of
recommends that you vote the Board. For example, the Board’s
“AGAINST” this proposal. composition has broadened to include

‘members with global business perspectives

The Board of Directors believes that each : : )
and strong experience in marketing and

director should represent all stockholders,

and has long been opposed to electing a technology.
director to represent a particular point of In the Board’s view, the interests of
view or canstituency. ‘stockholders are best served when the

Corporate Governance Committee and the
Board are able to exercise discretion to
consider potential qualified nominees who
will bring broad experience, skills and
perspectives to bear on the Company’s
efforts to achieve value for all stockholders.

It is important to the Board that its
members possess a breadth of experience,
insight and knowledge to exercise
independent judgment in carrying out its
responsibilities for broad corporate policy
and the overall performance of the

- Company. When it reviews potential

Other Matters

The Board of Directors knows of no other proposals that may properly be presented for
. consideration at the meeting but, if other matters do properly come before the meeting, the
persons named in the proxy will vote your shares according to their best judgment. -

31




KENNETH HENLEY

ATTORNEY AT LAW

TWO BALA PLAZA
SUITE 300

BALA CYNWYD, PENNSYLVANIA 15004
FAX

nms @47
(610) 660-7809

February 11, 2003

SENT BY FAX AND BY OVERNIGHT MAIL

Tr
(o
:-g,
Securities and Exchange Commission
Judiciary Plaza
450 Fifth Street, N'W.

Washington, DC 20549

Attention: Office of the Chief Counsel

Division of Corporate Finance
Mail Stop 0402 - Room 4012

Response of Proponent International Brotherhood of Dupont Workers to
Request

Dear Sir or Madam:

[13

I serve as counsel for the International Brotherhood of DuPont Workers (IBDW)
I am writing to you in response to Dupont counsel’s

reply” of February 4, 2003 to my
letter of January 9, 2003, which letter I submitted in opposition to Dupont’s December
20, 2002 no action request.

First of all, Dupont’s strategy of filing replies close in time to when a decision can
be expected from the SEC is consistent with Dupont’s previous efforts to exclude this

same proposal. It did precisely this by letter dated January 22, 1996* (pp. 15-17) and by
letter dated February 22, 2002 (pp. 26-27).

Moreover, these earlier letters made essentially the same arguments as counsel
made in his letter of December 20, 2002 (pp. 3-4) and in his current letter of February 4,
2003.

Counsel for Dupont’s reliance on the Disney case is curious, since Dupont cited

this case in its December 28, 2001 letter (pp.23-25) and its February 22, 2002 letter (pp.
26-27), yet by letter dated March 10, 2002 the SEC refused to grant the no action request
sought by Dupont (pp. 35).

Re: E.L DuPont DeNemours & Company, Proxy Statement, 2003 Annual Meeting;

Dupont’s Reply to the Proponent’s Letter in Opposition to Dupont’s No Action

1 el 434100

02:€}

TELEPHONE
(610) 660-7744



Securities and Exchange Commission

Response of Proponent to the Reply Letter of Dupont
February 11, 2003

Page 2

Counsel for Dupont simply ignores the fact that the Dupont Board has repeatedly
made clear that it would never consider nominating a wage roll employee to be a
Director. All this proposal does is present this issue to the shareholders, just as it was
presented on three prior occasions.

Dupont continues to fail to appreciate the meaning of “substantial
implementation” as defined by the SEC.

It is respectfully requested that Dupont be required, as it has on three occasions in
the past seven years, to include the proposal of the IBDW.

I have included six copies of this letter. Also, I have forwarded a copy of this

letter to counsel for Dupont.
Very trulyyours,
Iéenneth flenley $

General Counsel, IBDW

cc: Peter C. Mester, Esq. (Dupont)
Carl Goodman, President IBDW)

* Please note that all the documents I reference in this letter were already attached to my
letter of January 9, 2003, at the page numbers indicated herein.




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




February 18, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  E.I duPont de Nemours and Company
Incoming letter dated December 20, 2002

The proposfil reg\LEsts that the board consider nominating a wage roll employee
. y y N .
for election to Duppnt’s Board of directors.

Based on representations made in your letter, there appears to be some basis for
your view that DuPont may exclude the proposal under rule 14a-8(i)(10). Accordingly,
we will not recommend enforcement action to the Commission if DuPont omits the
proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Yetferé B. Werbitt
Attorney-Advisor




