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Dear Mr, Lefever:

@"

This is in response to your letter dated December 10, 2002 concerning the
shareholder proposal submitted to PHI by Alexander Krakovsky. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which

sets forth a brief discussion of the D1v1sron s informal procedures regarding shareholder
proposals.

Sincerely,

Bl 7o e
Martin P. .Dunn PR@CESSE@

~ Deputy Director
(;AN 7 2003
Enclosures
THOMSON
cc:  Alexander Krakovsky FINANCIAL

157 Summer Walk Drive
Gaithersburg, MD 20878
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Re: Pepco Holdings, Inc. -- Omission of Shareholder Proposal from Proxy Material

Ladies and Gentlemen:

This letter is submitted on behalf of our client, Pepco Holdings, Inc., a Delaware
corporation (“PHI”), to request confirmation from the staff of the Division of Corporation
Finance that it will not recommend an enforcement action to the Securities and Exchange
Commission (the “Commission”) if the shareholder proposal described herein is omitted from
PHI’s proxy material for its 2003 Annual Meeting of Shareholders.

On October 31, 2002, PHI received by facsimile transmission a letter from Mr.
Alexander Krakovsky, dated October 21, 2002, a copy of which is attached hereto as Exhibit A.
In the letter, Mr. Krakovsky sets forth a proposal to amend PHI’s bylaws that he has requested be
included in proxy materials for PHI’s 2003 Annual Meeting. For the reasons set forth below,
PHI believes that the proposal may be excluded from its proxy materials in accordance with Rule
14a-8(b)(1) under the Securities Exchange Act of 1934, as amended.

Rule 14a-8(b)(1) requires that, in order to be-eligible to submit a proposal for
inclusion in the proxy material, a shareholder must have continuously held at least $2,000 in
market value, or 1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year as of the date the proposal is submitted. Rule 14a-8(b)(1) further
requires that the shareholder hold such securities through the date of the meeting.

In his letter, Mr. Krakovsky stated that he owns 200 shares of PHI common
stock though a brokerage account at TD Waterhouse. Mr. Krakovsky did not, however, provide
a written statement from the record holder of the shares verifying that Mr. Krakovsky had, as of
the date he submitted his proposal, owned the shares continuously for at least one year prior to
the date he submitted the proposal. In addition, Mr. Krakovsky did not provide PHI with a
written statement that he intends to continue holding the shares through the date of the 2003

Annual Meeting.

By letter dated November 4, 2002, PHI advised Mr. Krakovsky of his need to
prove his eligibility to submit his proposal under Rule 14a-8(b)(2). PHI also provided Mr.
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Krakovsky with a copy of Rule 14a-8 to assist him in understanding the requirement. A copy of
this letter is attached hereto as Exhibit B. In the letter, PHI further informed Mr. Krakovsky that
if he did not comply with these requirements within 14 calendar days, it intended to omit his
proposal from the proxy material. As of December 9, 2002, the last business day preceding the
date of this letter, which is significantly more than 14 calendar days after the mailing of the
November 4 letter to Mr. Krakovsky, PHI has received no communications from or on behalf of
Mr. Krakovsky regarding his shareholder proposal.

In view of the fact that Mr. Krakovsky has failed to correct the defects in his
shareholder proposal within 14 day after receipt of notice thereof from PHI, it is our opinion that
PHI, in accordance with Rule 14a-8(f)(1), is permitted to omit Mr. Krakovsky’s shareholder
proposal from its proxy material for the 2003 Annual Meeting.

The staff has consistently granted no-action relief with respect to an omission of a
proposal from proxy materials when a proponent has not provided evidence that he meets the
eligibility requirements of Rule 14a-8(b). See, e.g., The Walt Disney Company (November 29,
2002), Lucent Technologies, Inc. (November 18, 2002), and Exxon Mobil Corporation (October
9, 2002).

Based on the foregoing, PHI respectfully requests the advice of the staff that it
will not recommend enforcement action to the Commission if PHI omits Mr. Krakovsky’s
shareholder proposal from its proxy materials for the 2003 Annual Meeting. If the staff
disagrees with our conclusion that this proposal may be omitted from the proxy materials, we
would appreciate an opportunity to discuss the matter with the staff prior to issuance of its formal
response.

As required by Rule 14a-8(j), six copies of this letter are enclosed and a copy is
being forwarded concurrently to Mr. Krakovsky.

Please acknowledge receipt of this letter on the additional enclosed copy enclosed
for this purpose and return it to our messenger.

Very truly yours,

/j //f/&ﬁ/p/ /% -

D. Michael Lefever
Enclosures

cc: Ms. Ellen Sheriff Rogers
Mr. Alexander Krakovsky
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EXHIBIT A
Alexander Krakovsky
157 Summer Walk Drive

Gaithersburg, MD 20878
Voice: (301) 527-1391

Fax: (202)478-0971
Email: akrakovsky@aol.com

October 21, 2002

Ms. Ellen Rogers,
Corporate Secretary & Vice President
PEPRCO Holdings, Inc.

VIA FACSIMILE 202-331-6659
2 pages

Dear Ms. Rogers:

I am a holder of 200 common shares in PEPCO Holdings. They are held in account
439005414 at TD Waterhouse, Please consider the following proposal to be included on
the proxy statement of PEPCO Holdings:

1. Insertin PERCO Haldings bylaws in Aricle Il 2 new section 1.4 that would
state:

“No executive of the Corporation or its subsidiaties shall serve as a director of
the Corporation.”

2. Provide a grandfather period until the next shareholder meeting to attract and
elect new board members to serve in place of those holding an executive
position.

The proposed change in the bylaws will lower the cost of capital and raise the price of
shares. It will demonstrate to investors that PEPCO Holdings, its board apd its
management are at the forefront of perfecting its governance to take advantage of the
current market conditions and not just surviving them. [t will demonstrate courage of
management to do what is necessary for the business, even at the cost of constraining
themselves, ‘

The PEPCO Holdings bylaws are based on the old bylaws of PEPCO, developed at the
time when PEPCO was a natural monopoly. The business environment for PEPCO is
different today in these significant ways:

e As the natural monopoly, PEPCO’s entire business was initially under the eye of
regulators, allowing investors (shareholders and creditors) to rely on the relative
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simplicity of regulated rate of return and supervision. Today, PEPCO Heldings is
engaged not only in regulated energy, but also in ensrgy trading and myriad of other
unregulated businesses, requiring more intemal supervision.

o Following the collapss of Enron and other corporate governance scandals, investors
are more apprehensive to invest in energy-related companies, fearing relative Jack of
clarity and accountability.

¢ PEPCO Holdings and other former natural monopolies have already felt the effects of
investor apprehension through the difficulty in placing debt issues and declining
credit ratings. Additionally, despite historically low carrelation between energy
stocks and the rest of the stock market, energy stocks have followed this bear market.

Some board members may argue that it is legal and widely practiced for the exscutives to
serve on the boards. In fact, “chairman and CEQ" is typical of US corporate leader. That
is true, byt it is not a very good corporate governance practice, Separating the executive
and supervisory role will demonstrate to the market that PEPCO Holdings is not merely
following the other players, but emerging as a responsible Jeader in the market place. In
the short term, this will lower the cost of capital and increase share prices. In the lang
term, this will open more opportunities to PEPCO Holdings than te the competition.

It is important to note that this proposal is not a reflection on the confidence in the
PEPCO Holdings leadership. If anything, PEPCO Holdings has very qualified and
experience execytives and a respectable board. Itis these kinds of people, who have the
foresight to stand behind and endorse this proposal.

Kind Regards,

g Hrakicizr

Alexander Krakovsky
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EXHIBIT B
¢

H PepcoHoldings, inc. 701 Nith Sireat, NW
Suite 1300
Washington, DC 20068

Ellen Sheriff Rogars 202-272-3526

Viea Presldent, Secratary 202-331-8859 Fax

and Assiatant Treasurer
Assaciate Genaral Counsel 8slogers @pepco.com

November 4, 2002

Certified Mail, Return Receipt Requested

Mr. Alexander Krakovesky
157 Summer Walk Drive
Gaithersburg, MD 20878

Dear Mr. Krakovsky:

I have received your proposal for inclusion in the proxy
materials for Pepco Holdings' 2003 annual meeting of shareholders.

The proposal is to amend the Company's Bylaws to insert a new
section 1.4 that would prohibit executives of the Company or its
subsidiaries from serving as a director of the Company. Rule l4a-
8(b) (1) of the proxy rules of the Securities and Exchange
Commigsion provides that in order to be eligible to submit a
proposal, the proponent "must have continuously held at least
§2,000 in market value . . . of the Company's securities entitled
to be voted on the proposal at the meeting for at least one year by
the date" the proposal is submitted, In addition, the proponent
must confirm that he intends to hold the shares through the date of
the meeting. The rules also specify in Rule 14a-8(b) (2) (1) how you
must prove to us your eligibility to submit a proposal.

I am enclosing Rule l4a-8 for your reference. You should pay
particular attention to Question 2 (Rule 14a-8(Db) (1), 1l4a-8(Db) (2),
14a-8(b) (2) {1}) and Question 6 (Rule 1l4a-8(f)).

Pepco Holdings intends to omit your proposal from its proxy
materials unless it is amended within 14 calendar days to comply
with the eligibility provisgions discussed above and we subseguently
determine that the proposal is appropriate for inclusion under the
Commiggion's proxy rules.

I am also enclosing Pepco Holdings' Bylaws as they are
currently in effect.

Very truly yours,

M oy e
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
- proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure. :

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.
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January 6, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Pepco Holdings, Inc.
Incoming letter dated December 10, 2002

The proposal relates to prohibiting company executives from serving on the board
of directors.

There appears to be some basis for your view that PHI may exclude the proposal
under rule 14a-8(f). We note that the proponent appears not to have responded to PHI’s
request for documentary support indicating that the proponent has satisfied the minimum
ownership requirement for the one-year period required by rule 14a-8(b). Accordingly,
we will not recommend enforcement action to the Commission if PHI omits the proposal
from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincq_rely,

Katherine W. Hsu
Attorney-Advisor



